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injuries  to  passengers.  64  C.  C.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  C.  C.  A.  427. 

Liabilities  to  employ^  of  others  car- 
ried under  contract  with  carrier.  85 
C.  C.  A.  5. 

What  constitutes  an  unlawful  prefer- 
ence or  discrimination  by  a  carrier 
under  interstate  commerce  regula- 
tions.   94  C.  C.  A.  2.m 

Delegation  of  ledslativp  power  to  rail- 
road commissions.     05  C.  C.  A.  132. 

Regulations  as  to  transportation  of 
property  as  interference  with  inter- 
state commerce.    104  C.  C  A.  259. 

CERTIFICATES. 
Of  receivers.    26  C.  C.  A.  350;   94  C. 

C.  A.  601. 
Of  corporate  stock— Cancellation.     55 
C.  C.  A.  167. 
CERTIORARI. 
From  supreme  court.    1  C.  C.  A.  5. 

CHARITIES. 
Liabilities  of  charitable  institutions  for 
negligence.    47  C.  C.  A.  134. 

CHARTER. 
Implied  warranty  of  seaworthiness.    15 

C.  C.  A.  388 ;   60  C.  C.  A.  179. 
Cancellation,    surrender,    or   rescission 
of  charter  of  vessel.    61  C.  C.  A.  569. 
CHATTEL  MORTGAGES. 
Controlling  effect  of  state  decisions  in 
United  States  courts.     11  C.   C.  A. 
88. 

CHILD. 
Death    of   parent    by    wrongful    act- 
Damages.    1  C.  C.  A.  34. 


CHILD— Cont'd. 
Imputed  negligence.    34  C.  C.  A.  4. 
Age    as    affecting    contributory    negli- 
gence.   37  C.  C.  A.  362. 

CHINESE. 
Citizenship.    1  C.  C.  A.  212 ;  35  C.  C. 

A.  332. 
What    Chinese   persons    are    excluded 

from  the  United  States.     104  C.  C. 

A.  538. 

CIRCUIT  COURTS. 
Review  of  jurisdiction  of  circuit  courts. 

48  C.  C.  A.  351. 
Jurisdiction  of,  as  determined  by  the 

amount    in    controversy.      19    C.    C. 

A.  75;   36  C.  C.  A.  459. 

CIRCUIT  COURTS  OF  APPEALS. 

Certiorari  from  supreme  court.  1  C.  C. 
A.  5. 

Jurisdiction.  1  C.  C.  A.  6;  32  C.  C. 
A.  475. 

Effect  of  previous  decisions  as  to  va- 
lidity of  patents.  3  C.  C.  A.  565; 
27  C.  C.  A.  427 ;   32  C.  C.  A.  484. 

Review  of  interlocutory  decrees  in  pat- 
ent cases.  3  C.  C.  A.  572 ;  27  C.  a 
A.  189;    32  C.  C.  A.  484. 

Orders,  decrees,  and  judgments  review- 
able. 13  C.  C.  A.  374 ;  90  C.  C.  A. 
566. 

Enjoining  proceedlnes  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575;  63 
C.  C.  A.  437. 

Conflicts  of  jurisdiction  between  fed- 
eral and  state  courts.  22  C.  C.  A. 
356;    26  C.  C.  A.  49. 

Jurisdiction  on  habeas  corpus.  25  C 
C.  A.  11. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

CITIZENSHIP. 

Of  Chinese.  1  C.  C  A.  212 ;  35  C.  C. 
A.  .332. 

Of  aliens  under  state  and  federal  laws. 
6  C.  C.  A.  37. 

Of  corporations'.  6  C.  C.  A.  174;  10 
C.  C.  A.  249;  27  C.  C.  A.  301. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Of  married  women.    65  C.  C.  A.  5. 

Admission  of  Indians  to  citizenship. 
103  C.  C.  A.  13. 

COLLISION. 

As  a  peril  of  the  sea.    19  C.  C.  A.  468. 

Collision  rules — Speed  of  steamers  in 
fo^.     28  C.  C.  A.  532. 

Collision  rules— Speed  of  sailing  ves- 
sels in  fog.    29  C.  C.  A.  368. 

Signals  of  meeting  vessels.  30  C.  C. 
A.  630. 

Overtaking  vessels.     60  C.  C.  A.  254. 

With  or  between  towing  vessels  and 
vessels  in  tow.     100  C.  C.  A.  581. 

Vessels,  cargoes,  and  persons  liable  for 
collisions.    104  C.  C.  A-  397. 

COLOR  OF  TITLE. 
Tax  deed  as  color  of  title.  24  C.  C.  A. 
402. 
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COMMERCE. 

Taxation  of  interstate  commerce  by 
state.    8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
or  foreign  commerce — Exclusion,  •  reg- 
ulation, and  taxation  of  foreign  cor- 
porations.   24  C.  C.  A.  13. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 

What  constitutes  an  unlawful  prefer- 
ence or  discrimination  by  a  carrier 
under  interstate  commerce  regula- 
tions.   94  C.  C.  A.  230. 

Regulations    as    to    transportation    of 
property  as  interference  with  inter- 
state commerce.    104  C.  C.  A.  2o9. 
CONSPIRACY. 

Liabilities  of  corporations.  39  C.  C. 
A.  17. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object.  74  C.  C. 
A.  472. 

Judgment  against  one  defendant  sued 
jointly  for  conspiracy.  80  C.  C.  A. 
245. 

Merger  of  conspiracy  in  offense  com- 
mitted.   96  C.  C.  A.  311. 

CONSTITUTIONAL  LAW. 

Due  process  of  law  in  revenue  proceed- 
ings.   8  C.  C.  A.  398. 

Regulation  of  commerce  by  taxation. 
8  C.  C.  A.  492. 

Restrictions  on  grants.    14  C.  C.  A.  (». 

Limitations  of  taxing  ];>ower.  23  C.  C. 
A.  515. 

Interference  with  interstate  or  foreign 
commerce.    24  C.  C  A.  13. 

Constitutional  limitations  of  municipal 
indebtedness.     36  C.  C.  A.  6. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  C.  A.  275. 

Impairing  obligation  of  contract  for 
exemption  from  taxation.  70  C.  C. 
A.  294. 

Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial 
of  equal  protection  of  law.  72  C.  C. 
A.  547. 

Validity  of  laws  alleged  to  imnair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  C.  C.  A.  281. 

Statutory  change  of  remedy  as  im- 
pairing obligation  of  contracts.  93 
C.  C.  A.  281. 

Delegation  of  legislative  power  to  rail- 
road commissions.    95  C.  C.  A.  132. 

CONTEMPT. 
Liability  of  attorneys.    48  C  C.  A.  7. 

CONTRACT  LABOR. 
Importation.     66  C.  C.  A.  133. 

CONTRACTS. 

Implied  obligation  to  pay  for  benefits 
received.    2  C.  C  A.  488. 


CONTRACTS— Cont'd. 

Monopolistic  contracts— Validity  as  af- 
tected  by  public  policy.  9  C.  C.  A. 
666;   34(1  C.  A.  486. 

Jurisdiction  of  federal  courts  as  to 
laws  impairing  obligation  of  contract. 
11  C.  C.  A.  3ia 

Relating  to  use  of  trade-name.  14  C. 
C.  A.  104. 

Mutuality  in.     15  C.  C.  A.  543. 

Intent  as  an  element  in  offer  and  ac- 
ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.  18  C  C. 
A.  347 ;   27  C.  C.  A.  530. 

Of  common  carriei:s  other  than  for  car- 
riage.    20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works  at  judicial  sales,  etc. 
28  C.  C.  A.  192. 

For  lobby  services.    29  C  C.  A.  446. 

Breach  of  executory  contract— Accru- 
al of  right  to  sue.    30  C.  C.  A.  210. 

Divisibility  of  contracts.  30  C.  C.  A. 
467. 

Of  persons  non  compos  mentis  under 
guardianship.     34  C.  C.  A.  264. 

Marketable  title.    40  C.  C.  A.  592. 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute 
of  frauds.    46  C.  C.  A.  183. 

Persons  entitled  to  enforce  specific  per- 
formance.    47  C.  C.  A.  493. 

ESnforcement  of  contracts  requiring  per- 
formance of  continuous  acts.  49  C. 
C.  A.  103. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.     52  C.  C.  A.  427. 

Marriage  by  mutual  agreement.  52  C. 
C.  A.  581. 

Restraining  breach  of  contract  of  em- 

SIoy6  not  to  engage  in  competing 
usiness.     53  C.  C.  A.  492. 

Validity  of  contracts  with  public  of- 
ficers as  affected  by  legality  of  ob- 
ject or  consideration.  56  C.  C.  A. 
10. 

For  sale  of  things  to  be  produced  or 
manufactured.    58  C  C.  A.  363. 

Merger  of  contracts.     60  C.  C.  A.  6. 

Relating  to  liability  of  master  for  neg- 
ligence causing  injury  to  or  death  of 
servant.    62  C.  C.  A.  5. 

Enforcement  of  contracts  of  which  time 
is  the  essence.     63  C.  C.  A.  562. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  O.  C.  A.  427. 

Impairing  obligation  of  contract  for 
exemption  from  taxation.     70  C.  C. 

Practical  construction  of  contracts  by 
parties.    73  C.  C.  A.  392. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.     77  C.  C.  A.  281. 

Rights  and*  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
in  restraint  of  trade.  78  C.  C.  A. 
612. 
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CONTRACTS-Cont'd. 

Remote  or  specula tiye  profits  as  ele- 
ment of  damages  for  breach  of  con- 
tract.   81  C.  C.  A.  546. 

Misrepresentation  and  concealment  by 
Tenaee  of  goods  as  to  financial  con- 
dition as  affecting  contract  of  sale. 
87  C.  C.  A.  126. 

Validity  of  conditions  in  contracts  of 
conditional  sale  of  personalty.  87  O. 
C.  A.  53a 

Construction  of  contracts  as  to  written 
and  printed  provisions.  92  C.  C.  A. 
394. 

Eeformation  of  instruments  as  depend- 
ent on  mutuality  of  mistake.  93  C. 
C.  A.  10. 

Revocation  or  setting  aside  agreement 
to  submit  to  arbitration.  93  C.  C. 
A.  171. 

Statutory  change  of  remedy  as  impair- 
ing obligation  of  contracts.  93  0.  C. 
A.  281. 

Sales  and  purchases  under  agreement 
for  settlement  of  differences  between 
contract  price  and  market  price,  as 
wagering  contracts.  98  C.  C.  A. 
368. 

CONTRIBUTION. 
On  marine  loss— General  average.     20 
C.  C.  A.  357. 

COPYRIGHTS. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  C.  C.  A.  211;  30 
C.  C.  A.  613. 

Matter  subject  to  copyright.  58  C.  C. 
A.  273. 

Dedication  to  public  or  abandonment 
of  copyright.    69  C.  C.  A.  .503. 

Infringement  by  use  of  extracts  and 
quotations.    76  C.  C.  A.  475. 

Rights  of  authors  to  control  of  publi- 
cation, disposition  or  use  of  their 
productions  independent  of  statutory 
copyright.    77  C.  C.  A.  620. 

Persons  entitled  to  copyright.  98  C. 
C.  A.  573. 

CORPORATIONS.  See  Banks  and 
Banking. 

Citizenship  for  purposes  of  federal  ju- 
risdiction. 6  C.  C.  A.  174 ;  10  C.  C. 
A.  249;  27  C.  C.  A.  298. 

Status  of  foreign  corporations.  7  C. 
C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
C.  C.  A.  421. 

Jurisdiction  of  federal  courts  in  suits 
against  federal  corporations.  11  C. 
C.  A.  314. 

Personal  liability  of  directors  for  negli- 
gence. 12  C.  C.  A.  680;  33  C.  C. 
A.  230. 

The  power  of  ofllcers  and  directors  in 
their  individual  capacity  to  deal  with 
corporation.     13  C.  C.  A.  466. 

Use  of  corporate  name  as  trade-name. 
17  C.  C.  A.  579;  27  Oi  C.  A.  357. 

Stockholders'  liability  to  creditors  in 
equitv.    23  C.  C.  A.  315;    33  C.  C. 


CORPORATIONS-Cont'd. 

Elxclusion,  regulation,  and  taxation  of 
foreign  corporations.    24  C.  C.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  C.  C.  A.  221. 

Foreign  corporations  "doing  business" 
in  state.  33  C.  C.  A.  585 ;  72  C.  C. 
A.  622. 

Liability  for  torts.    39  C.  C.  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.    42  C.  C.  A.  135. 

Service  of  process  on  foreign  corpora- 
tions. 45  C.  C.  A.  3 ;  78  C.  C.  A. 
473. 

Acts  of  corporators  and  promoters. 
46  C.  C.  A.  576;  92  C.  C.  A.  450. 

Power  to  form  partnership.  50  C.  C. 
A.  131. 

Effect  of  judgment  against  corporation 
in  action  to  enforce  stockholder's  li- 
ability.   52  C.  C.  A.  305. 

Limitation  of  actions  against  corpo- 
rate ofllcers.    53  C.  C.  A.  7* 

Cancellation  of  certificates  of  corpo- 
rate stock.    55  C.  C.  A.  167. 

Liability  of  transferrors  and  transfer- 
ees of  corporate  stock  for  assess- 
ments.   61  C.  C.  A.  322. 

Liabilities  enforceable  against  reorgan- 
ized corporations.    62  C.  C.  A.  147. 

Acquisition  by  corporation  of  stock  of 
other  corporation.    68  C.  C.  A.  120. 

Evidence  of  membership  in  corpora- 
tion.   72  C.  C.  A.  423. 

Liabilities  of  corporate  officers  for 
debts  and  acts  ot  corporation  as  de- 
pendent on  knowledge  or  participa- 
tion.   75  C.  C.  A.  492. 

Powers  of  committees  of  directors  or 
trustees  of  corporations.  76  C.  C. 
A.  7. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  C.  C.  A.  281. 

Liability  of  corporation  succeeding  to 
partnership  for  debts  of  firm.  80  C» 
C.  A.  560. 

Rights  and  liabilities  of  stockholders 
of  railroads  on  consolidation.  81  C. 
C.  A.  480. 

Rights  of  stockholders  to  sue  or  de- 
fend on  behalf  of  corporation  as  de- 
pendent on  refusal  of  corporation  or 
officers  to  act.    87  C.  C.  A.  390. 

Compliance  with  charter,  constitution- 
al or  statutory  requirements  as  to  in- 
crease of  capital  stock.  88  C.  C.  A. 
369. 

Rights  of  minority  stockholders  as  to 
management  of  corporate  affairs.  89 
C.  C.  A.  482. 

Purposes  of  incorporation  under  gen- 
eral laws.    101  C.  C.  A.  3. 

Actions  by  or  against  corporations  aft- 
er dissolution.    102  C.  0.  A.  280. 

Preferences  by  insolvent  corporations 
to  officers  and  stockholders.     104  O. 

c.  A.  a 
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COSTS. 
Right' to  coets  In  equity.    17  0.  G.  A. 

368. 
Imposition  of  extra  allowance  of  costs, 

or  fees  as  denial  of  equal  protection 

of  law.    72  a  C.  A.  547. 

COUNTERFEITING. 
Nonmailable  matter.    30  C.  0.  A.  86. 

COURTS.    See  Federal  Courts. 

Dicta.    64  C.  C.  A.  361. 

Decisions  of  courts  as  authority  in  oth- 
er co-ordinate  courts.  97  C.  C.  A. 
472. 

CREDIT. 

Loss  of  as  element  of  damages.    62  C. 
C.  A.  612. 
CREDIT  INSURANCE.     19  C.  C.  A. 

271 ;  34  C.  C.  A.  165. 
CRIMINAL  LAW.    See  Rewards. 

Province  of  court  and  jury  in  criminal 
prosecutions.    26  C.  C.  A.  541. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  C.  A.  275. 

Prosecution  and  punishment  of  acces- 
sories.   44  C.  C.  A.  326. 

Power  of  court  to  revise  sentence.  46 
C.  C.  A.  412. 

Restraining  criminal  proceedings.  51 
C.  C  A.  133. 

Proof  of  corpus  delicti  to  corroborate 
a  confession.    53  C.  C.  A.  278. 

Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  54 
C.  C.  A.  373. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 

Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  C.  A.  4. 

Consolidation  of  and  trial  of  indict- 
ments together.    69  C.  C.  A.  287. 

Review,  bv  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus  de- 
licti.   70  C.  C.  A.  156. 

Admission  on  joint  trial,  of  evidence 
competent  only  against  one  or  part 
of  defendants.    73  C.  C.  A.  295. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object.  74  C.  C. 
A.  472. 

Effect  of  acquittal  in  criminal  prose- 
cution on  liability  in  tort  for  al- 
leged criminal  act.    79  C.  C.  A.  407. 

Right  of  accused  to  be  confronted  by 
witnesses.    80  C.  C.  A.  116. 

Computation  of  cumulative  sentences. 
81  C.  C.  A.  196. 

Admissibility  of  written  instruments 
in  criminal  prosecutions  as  depend- 
ent on  preliminary  proof.  82  C.  C. 
A.  8. 

Commencement  of  period  of  limitations 
against  prosecutions  for  continuing 
ofitenses.    84  C.  a  A.  519. 


CRIMINAL    LAW— Cont'd. 

Identity  of  offenses  charged  in  requisi- 
tion for  extradition  and  indictment, 
and  immunity  from  prosecution  tor 
other  offense.    85  C.  C.  A.  275. 

Waiver  of  objections  to  instructions  in 
criminal  prosecutions.  88  C.  C  A. 
302. 

Admissibility  against  accused  of  evi- 
dence wrongfully  obtained,  irrespec- 
tive of  question  of  compelling  accused 
to  criminate  himself.    91  C.  C.  A.  2. 

Right  to  waive  trial  by  jury  in  crim- 
inal prosecutions.    94  C.  C.  A.  7. 

Merger  of  conspiracy  in  offense  com- 
mitted.   96  C.  C.  A.  311. 

Nature  and  form  of  actions,  whether 
civil  or  criminal.    98  C.  C.  A.  117. 

Right  to  release  on  bail  pending  appeal 
or  writ  of  error.    99  C.  C.  A.  135. 

CUSTOMS  AND  USAGES. 
Presumptions.    56  C.  C.  A.  394. 
Existence  of  custom  or  usage  as  ques- 
tion for  jury.    83  a  a  A.  9. 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  Uriff  laws.     18  C.  C.  A. 
545. 

DAMAGES. 

Mental  suffering  as  an  element  of  dam- 
age in  general.    11  C.  C.  A.  556. 

For  mental  suffering  for  delay  in  de- 
Uvenr  of  telegram.  11  C.  C.  A.  571 ; 
15  C.  C.  A.  250;   28  C.  C.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.    14  G.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  C.  C  A.  235; 
28  C.  C.  A.  59. 

In  condemnation  proceedings.  16  C.  C. 
A.  468. 

For  personal  injuries  as  affected  by 
plaintiff's  character  and  condition. 
27  C.  C.  A.  138. 

Negligence  of  both  master  and  servant 
~Di vision  of  damages  in  admiralty. 
30  C.  C.  A.  678. 

Liability  of  con>orations  for  exemplary 
or  punitive  damages.    39  C.  C.  A.  IS. 

Punitive  damages  for  death  by  wrong- 
ful act.    44  C.  C.  A.  259. 

Reduction  or  increase  of  amount  of  re- 
covery on  appeal.    48  C.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  C.  C.  A. 
550. 

Aggravation  of  disease  or  injury  due 
to  existing  disease,  predisposition,  or 
physical  condition.    54  C.  C.  A.  645. 

Loss  of  credit  as  element  of  damages. 
62  C.  C.  A.  612. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  oth- 
er employment     64  C.  C.  A.  5. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages  for 
Ubel  and  slander.    71  C  C.  A.  315. 
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DAMAGES— Cont'd. 

Imposition  of  penalty,  extra  allowanot 
01  damages,  costs  or  fees  as  denial  of 
equal  protection  of  law.  72  C  C.  A. 
547. 

Remote  or  speculative  profits  as  ele- 
ment of  damages  for  breach  of  con- 
tract.   81  C.  C.  A.  546. 

Bight  to  require  plaintiff  in  action  for 
personal  injuries  to  submit  to  phys- 
ical examination.    93  C.  C.  A.  435. 

DEATH  BY  WRONGFUL  ACT. 

Mental  suffering  as  element  of  dam- 
ages.    11  C.  C.  A.  503. 

Punitive  damages.    44  C.  C.  A.  2.'>0. 

What  law  governs  actions.  47  C.  C. 
A.  COO. 

Nonresident  aliens  as  beneficiaries  un- 
der death  acts.    91  C.  C.  A.  396. 

DECREES. 
Power  of  court  to  amend  or  modify  in- 
terlocutory  orders   and  decrees.     61 
C.  C.  A.  230. 

DEDICATION. 
Of  copyright  to  public.     69  C.  C.  A. 
503. 

DEEDS. 

Names  of  parties.     23  C.  C.  A.  146. 

Construction  and  operation  of  convey- 
ances 9f  real  property  and  interests 
therein  by  executors  or  administra- 
tors.   74  C.  C.  A.  382. 

Competency  of  witnesses  attesting  exe- 
cution of  deed.    95  C.  C.  A.  331. 

DEMURRAGE. 
Quick  dispatch.     14  C.  C.  A.  657;    21 

C.  C.  A.  342. 
Definition  and  general  principles.     21 

C.  C.  A.  337 ;   40  C.  C.  A.  4. 

DEPOSITARIES. 

Actions  by  or  against  private  deposi- 
taries.    101  C.  C.  A.  449. 

DEPOSITION. 

Conformity  to  state  practice.  5  C.  C. 
A.  002 ;  27  C.  C.  A.  392 ;  71  C.  C. 
A.  110. 

Use  of  deposition  when  deponent  is 
present.     50  C.  C.  A.  232. 

Irregularities  in  taking  or  return  of 
depositions  as  ground  for  exclusion  as 
evidence.     73  C.  C.  A.  008. 

Use  of  deposition  by  adversary  of  par- 
ty taking  it.    94  C.  C.  A.  350. 

DICTA. 
Of  courts.    64  C.  C.  A.  361. 

DIRECTORS. 
Personal    liability   for  negligence.     12 
C.  C.  A.  080;  33  C.  C.  A.  230. 

DISCOVERY. 

Conformity  to  state  practice.  5  C.  C. 
A.  594 ;   27  C.  C.  A.  393. 

Persons  against  whom  production  and 
inspection  of  books  or  writings  may 
be  obtained.    81  C.  C.  A.  90. 


DTSCOVERY-ContU 
Right  to  require  plaintiff  in  action  for 
personal  injuries  to  submit  to  phys- 
ical examination.    93  C.  C.  A.  435. 

DISMISSAL  AND  NONSUIT. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.    08  C.  C.  A.  4. 

DISSOLUTION. 

Of  foreign  corporations.  7  C.  C.  A. 
421. 

Of  municipal  corporations— Effect  on 
indebtedness.     33  C.  C.  A.  506. 

Actions  by  or  against  corporations  aft- 
er dissolution.    102  C.  C.  A.  280. 

DIVORCE. 
Separation  agreements.     38  C.  G.  A. 
608. 

DOMICILE. 
Effect   of   change   of   domicile   on   the 
question  of  diverse  citizenship.  10  C 
C.  A.  251. 

DOWER. 

How  inchoate  right  extinguished.  3  C. 
C.  A.  316. 

In  mines.    3  C.  C.  A.  316. 

What  estate  subject  to  dower.  3  C.  C. 
A.  316.^    .^ 

Divestitu*  ol  fnchoate  right  by  legisla- 
tive action.    4  C  C.  A.  295. 

ET^CTION  OF  REMEDIES. 
Against  undisclosed  principal  or  agent. 
77  C.  C.  A.  160. 

ELECTRICITY. 
Liabilitv   for  injuries  from  defects  in 
installation  of  electric  wires  and  ap- 
pliances in  building.     87  C.  0.  A.  5. 

EMINENT  DOMAIN. 

Consequential  and  indirect  damages. 
10  C.  C.  A.  408.  .     , 

Nature  of  estate  or  interest  acouired 
in  condemnation  proceedings.  53  C. 
C.  A.  004.  .    ^ 

Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.    70  C.  C.  A.  053. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  C.  C.  A.  183. 

EQUITY. 
Right  to  costs.     17  C.  C  A.  368. 
Equitable  mortgages.    18  C.  C.  A.  458. 
Stockholders*   liability  to   creditors  of 

corporation.     23  C.  C.  A.  315;    33 

C.  C.  A.  23. 
Compensation  of  masters  in  chancery. 

27  C.  C.  A.  475. 
Conclusiveness  and  effect  of  judgments 

as  between  courts  of  law  and  equity. 

50  C.  C.  A.  463. 
Obtaining  possession  or  establishing  ti- 
tle to  personal   property  ia  equity. 

58  C.  C.  A.  101. 
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EQUITY— Cont'd. 
Operation    and    effect    of    decision    in 

equitable    suit    for    infringement    of 

patent    68  C.  C.  A.  541. 
He  who  comes  into  equity  must  come 

with  clean  hands.    70  C.  C.  A.  543. 
Bestraining  collection  of  taxes  because 

of  excessive  or  unequal  assessments 

or  valuations.    97  C.  C.  A.  16. 
ESTOPPEL. 
As  against  state  or  United  States.    16 

C.  C.  A.  353. 

EVIDENCE. 

New  proofs  on  appeal  in  admiralty.  3 
C.  C.  A.  322. 

Rules  of  evidence  in  federal  courts — 
Following  state  practice.  5  C.  C.  A. 
594. 

Examination  of  party  before  trial- 
Conformity  to  state  practice.  5  C. 
C.  A.  602. 

Excluded  from  bill  of  exceptions.  14 
C.  C  A.  248. 

Burden  of  proof  of  negligence  where 
passenger  has  been  injured.  32  C. 
C.  A.  23. 

Evidence  admissible  to  show  injurjr  to 
live  stock,  during  transportation, 
through  negligence  or  accident.  32 
C.  C.  A.  14& 

Judicial  notice  of  publiQ  laws  and  reg- 
ulations.   44  C.  C.  jL.4y 

Use  of  deposition  when  deponent  is 
present     50  C.  C.  A.  232. 

Negative  testimony.    52  C.  C.  A.  82. 

As  to  character  or  reputation  in  civil 
actions.    55  C.  C.  A.  7. 

Presumptions  as  to  customs  and  us- 
ages.    56  C.  C.  A.  394. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
C.  C.  A.  620. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.-  67  C.  C.  A. 
600. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  goods 
shipped  by  vessel,  and  diligence  or 
negligence  of  carrier.  68  C  C.  A. 
398. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus  de- 
licti.    70  C.  C.  A.  156. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
proof.    71  C.  C.  A.  110. 

Evidence  of  membership  in  corpora- 
tion.   72  C.  C.  A.  423. 

Admission  on  joint  trial,  of  evidence 
competent  only  against  one  or  part 
of  defendants.    73  C.  C.  A.  295. 

Irregularities  in  taking  or  return  of 
depositions  as  ground  for  exclusion 
as  evidence.     73  C.  C.  A.  608. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  C.  C.  A.  257. 


BVIDENCE-Cont'd. 

Admissibility,  on  trial  of  joint  indict- 
ment!, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object  74  C.  C. 
A.  472. 

Inferences  from  evidence  as  dependent 
on  sufficiency  and  degree  of  proof. 
74  C.  C.  A.  561. 

Evidence  of  emancipation  of  child.  75 
C.  C.  A.  393. 

Photographs  as  evidence  in  civil  ac- 
tions.   78  C.  C.  A.  145. 

Weight  and  sufficiency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fense to  action  on  policy.  79  C.  C 
A.  455. 

Persons  against  whom  production  and 
inspection  of  books  or  writings  may 
be  obtained.    81  C.  C.  A.  96. 

Admissibility  of  written  instruments  in 
criminal  prosecutions  as  dependent 
on  preliminary  proof.    82  C.  C.  A.  8. 

Application  of  doctrine  of  res  ipsa 
loquitur  in  actions  for  injuries  to 
servants.    82  C.  C.  A.  121. 

Presumptions  and  burden  of  proof  of 
invention.     87  C.  C  A.  264. 

Admissibility  against  accused  of  evi- 
dence wrongfully  obtained,  irrespec- 
tive of  question  of  compelling  accused 
to  criminate  himself.    01  C.  C.  A.  2. 

Right  to  require  plaintiff  in  action  for 
personal  injuries  to  submit  to  phys- 
Ical  examination.     93  C.  C.  A.  4.3.'». 

Use  of  deposition  by  adversary  of  par- 
ty taking  it.     94  C.  C  A.  356. 

Examination  of  witnesses  by  court.  95 
C.  C.  A.  4. 

Competency  of  physicians  or  surgeons 
to  testify  as  to  communications  by 
patients  or  as  to  information  ac- 
quired professionally  as  dependent  on 
subject-matter.    97  C.  C.  A.  129. 

Communications  by  or  between  persons 
having  a  common  interest  as  privi- 
leged.   97  C.  C.  A.  340. 

Absence  of  witness  as  ground  for  in- 
troduction of  his  testimony  given  nt 
former  trial.     98  C.  C.  A.  3. 

EXCEPTIONS,  BILL  OF. 

Time  of  filing— When  regulated  by 
state  practice.    5  C.  C.  A.  51H. 

Exclusion  of  evidence  from.  14  C.  C. 
A.  248. 

EXCHANGES. 
Membership  in  stock  exchange  as  an 

asset  in   bankruptcy.     43   C.   C.   A. 

389. 
Quotations  of  prices  and  transactions 

on  exchanges.    61  C.  C.  A.  2. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  C  A.  239. 

EXECUTORS     AND     ADMINISTR.V- 
TORS. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  C.  C.  A. 
252. 
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EXECUTORS  AND  ADMINISTRA- 
TORS—Cont'd. 

Probate  jurisdiction  of  federal  courts. 
36  O.  C.  A.  276. 

Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executor  or  administrator. 
74  C.  C.  A.  382. 

EXTINGUISHMENT. 
Of  maritime  liens.    17  C.  C.  A.  102. 

EXTRADITION. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  person  sought  to 
be  extradited.     62  C.  C.  A.  506. 

Fugitives  from  justice  under  extradi- 
tion laws.    63  C.  C.  A.  104. 

Identity  of  offenses  charged  in  requisi- 
tion for  extradition  and  indictment, 
and  immunity  from  prosecution  for 
other  offense.    85  C.  C.  A.  275. 

FALSE  IMPRISONMENT. 
Waiver  of  illegality  of  arrest  affecting 
right  of  action  for.    92  C.  C.  A.  594. 

P^EDERAL  COURTS. 

Jurisdiction  of  circuit  courts  of  appeals 
in  general.  1  C.  C.  A.  6;  32  C.  C. 
A.  475. 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  513. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decrees  in 
patent  cases.  3  C.  C.  A.  572 ;  27  C. 
C.  A.  189 ;    32  C.  C.  A.  484. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  C. 
C.  A.  594 ;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  C.  C. 
A.  174. 

State  laws  as  rules  of  decision  in  fed- 
eral courts.  11  C.  C.  A.  71 ;  29  C. 
C.  A.  553. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C  C.  A.  249; 
27  C.  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
Question.    11  C.  C.  A.  308 ;  35  C.  C. 

Jurisdiction  and  judgments  of  Indian 
courts.    11  C.  C.  A.  468. 

Federal  jurisdiction  of  suits  against 
state.    13  C.  C.  A.  165. 

Orders,  decrees^  and  judgments  review- 
able in  circuit  court  of  appeals.  13 
C.  C.  A.  374 ;   90  C.  C.  A.  566. 

Jurisdiction  as  affected  by  possession 
of  the  subject-matter.    15  C.  C.  A.  6. 

E2njoining  proceedings  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575; 
63  C.  C.  A.  437. 

Lack  of  jurisdiction  of  United  States 
circuit  court.    16  C.  C.  A.  507. 

Removal  of  causes— Separable  contro- 
versy. 18  C.  C.  A.  86;  35  C.  C.  A. 
155;    100  C.  C.  A.  4. 

Jurisdiction  in  admiralty  as  to  matters 
of  contract.  18  C.  C.  A.  347 ;  27  C. 
C.  A.  530. 


FEDERAL  COURTS— Cont'd. 
Jurisdiction  of  circuit  courts  as  deter- 
™itted  by  the  amount  in  controversy. 

Jurisdiction  in  admiralty  to  enforce 
liens  created  by  state  laws.    21  C. 

Conclusiveness  of  judgment  between 
federal  and  state  courts.  21  C.  C. 
A.  478;  49  C.  C.  A.  468. 

Conflict  of  jurisdiction  with  state 
courts.    22  C.  C.  A.  356. 

Jurisdiction  in  mortgage  foreclosure. 
24  C.  C.  A.  523. 

Jurisdiction  on  habeas  corpus.  25  C. 
K^»  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  25  C.  6. 
A.  475. 

Suits  by  and  against  receivers  of.  26 
C.  C.  A.  49. 

•^H!7  trial— Province  of  court  and  jury. 
26  C.  C.  A.  528. 

Supplementary  and  ancillary  proceed- 
ings and  relief.    36  C.  C.  A.  195. 

Probate  jurisdiction.    36  C.  C.  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.    37  C.  a  A.  193. 

Enjoining  proceedings  in  federal  courts. 
45  C.  C.  A.  591. 

Pendency  of  action  in  state  or  federal 
court  as  ground  for  abatement  of 
action  in  the  other.  47  C.  C.  A. 
205;   73  C.  C.  A.  521. 

Review  of  jurisdiction  of  circuit  courta 
48  C.  C.  A.  351. 

Waiver  of  right  as  to  district  in  which 
suit  may  be  brought.  52  C.  C.  A. 
192;   87  C.  C.  A.  634. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
proof.    71  C.  C.  A.  110. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court. 
75  C.  C.  A.  4. 

Fraudulent  joinder  of  parties  to  pre- 
vent removal  of  cause  to  federal 
court.    78  C.  C.  A.  362. 

Jurisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  property  of  parties  not  in- 
habitants of  nor  found  in  district  of 
suit    80  C.  C.  A.  7. 

What  are  suits  against  states  with- 
in the  meaning  of  constitutional 
amendment  eleven.    92  C.  C.  A.  25. 

Decisions  of  courts  as  authority  in  oth- 
er co-ordinate  courts.  97  O.  C.  A. 
472. 

Waiver  of  right  to  remand  cause  from 
federal  court  to  state  court  99  C. 
C.  A.  471. 

FEDERAL  QUESTIONS. 
As  conferring  jurisdiction   on   United 
States  courts.    11  C.  C  A.  308;   35 
C.  C.  A.  7. 
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FEES. 

Imposition  of  extra  allowance  of  coats, 
or  fees  as  denial  of  equal  protection 
of  law.    72  C.  C.  A.  M7. 

FELLOW  SERVANTS. 
Who  are.    8  C.  C.  A.  668;  81  C.  C  A. 

286. 
Concurrent  negligence  of  master  and 

fellow  servant    40  0.  C.  A.  236. 

FERRIES. 
As  carriers.    20  C.  C.  A.  536. 

FIDELITY  INSURANCE.    19  C.  C.  A- 
273. 

FIRES. 

As  a  peril  of  the  sea.    19  C.  C.  A.  472. 

Presumption  of  negligence  from  rail- 
road fires.    41  C.  C.  A.  370. 

Fire  escapes  on  buildings.  64  C.  C. 
A.  217. 

What  constitutes  loss  by  fire  under  in- 
surance policy.    72  C.  C.  A.  3. 

FORECLOSURE. 
In  federal  courts.     24  C.  C.  A.  523. 
Distribution  of  proceeds.    29  0.  C.  A. 
639. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    7  C. 

C.  A.  419. 
Dissolution.    7  C.  C.  A.  421. 
Exclusion— Regulation    and     taxation. 

24  C.  C.  A.  13. 
What  constitutes  "doing  business"   in 

state.    33  C.  C.  A.  585;   72  C.  C.  A. 

622. 
Service  of  process.    45  C.  C.  A.  3 ;   78 

C.  C.  A.  473. 

FORMER  JEOPARDY. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  C.  A.  4. 

FRANCHISES. 
As  assets  in  bankruptcy.    43  C.  C.  A. 
389. 

FRAUD. 

In  use  of  trade-maiks  and  trade-names. 
17  C.  C.  A.  579,  657;  20  C.  C.  A. 
165;  30  C.  C.  A.  380. 

Nonmailable  matter.     30  C.  C.  A.  86. 

liabilities  of  corporations.  39  C.  C. 
A.  16. 

Misrepresentation  and  concealment  by 
Tendor  of  goods  as  to  financial  con- 
dition as  affecting  validity  of  con- 
tract of  sale.    87  C.  C.  A.  126. 

In  acquisition  of  real  property  as 
creating  constructive  trust.  94  C. 
a  A.    485. 

FRAUDS,  STATUTE  OF. 
Sufficiency  of  expression  of  considera* 

tion  in  memorandum  within  statute. 

46  C.  C.  A.  183. 
Promise  to  pay  pre-existing  liability  as 

affected  by  statute  of  frauds.    98  O. 

C.  A.  236. 


GAMING. 
Sales  or  parchasea  under  agreements 
for  settlement  of  differences  between 
contract  price  and  market  price,  at 
wagering  contracts.  96  Cl  C  A. 
368. 

GARNISHMENT. 

Following  state  practice.  5  C.  C.  A. 
606;    27  C.  dA.  893. 

Of  receivers.    26  C.  C.  A.  49. 

Nature  of  rights  acquired  by  garnish- 
ment proceedings.    76  C.  C.  A.  270. 

Of  debts  and  demands  not  due.  85  C. 
C.  A.  373. 

GENERAL  AVERAGE. 
Marine  insurance.    20  C.  C.  A.  357. 

GIFTS. 
Revocation  of  gifts  causa  mortis.     54 
C.  C.  A.  143. 

GRAND  JURY. 

Review  by  trial  court,  of  evidence  giv- 
en before  grand  jury.  69  C.  C.  A. 
488. 

GUARANTY. 
Discharge   of   guarantor  by   discharge 
of  principal  without  payment  or  sat- 
isfaction.   78  C.  C.  A.  266. 

GUARANTY  INSURANCE.     19  C.  C. 
A.  271. 

GUARDIAN  AND  WARD. 
Citizenship  as  affecting  the  jurisdiction 

of  the  federal  courts.     10  C.  C.  A. 

253 :   27  C.  C.  A.  300. 
Liability  of  guardian  for  money  loaned. 

91  C.  C.  A.  622. 

HABEAS  CORPUS. 
Jurisdiction  of  federal  courts.     25  C. 

C.  A.  4. 
Scope  of  review  on  habeas  corpus  to 

grocure  release  of  persons  sought  to 
e  extradited.    62  C.  C.  A.  506. 
Conclusiveness  and  effect  of  return  to 
writ  of  habeas  corpus.    101  C.  C.  A. 
226. 

HEALTH. 
Inspection,   quarantine,    and    sanitary 
regulations    interfering    with    inter- 
state commerce.    59  C.  O.  A.  191. 

HOMESTEAD. 
Rights  acquired  by  homestead  settle- 
ments and  entries  on  public  lands. 
59  C.  0.  A.  434. 

HOSPITALS. 
Liability  for  negligence.     47  C.  C.  A. 
134. 

HUSBAND  AND  WIFE. 

Liability  of  husband  for  negligence  and 

torts  of  wife.    12  C.  0.  A.  196. 
Paraphernal  property.    31  C.  C.  A.  40. 
Separation  agreements.     38  C.  C.   A 

Citizenship  of  married  women.     65  C. 

C.  A.  5. 
Rights  of  action  between.     79  C  C. 

A.  306. 


Digitized  by  VjOOQ IC 


xxxu 


104  C.  C.  A.  REPORTS. 


IMPLICATION. 
Repeal  of  statutes  by  implication.     38 
C.  C.  A.  136. 

IMPROVEMENTS. 
Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per- 
fect title.    69  0.  C.  A.  19. 

INDEBTEDNESS. 
Constitutional    and    statutory    limita- 
tions of  municipal  indebtedness.     3G 
C.  C.  A.  6. 

INDEPENDENT  CONTRACTORS. 
Neffligence  of  employes.     28  C.  C.  A. 
392. 

INDIANS. 
Jurisdiction  and  jud}?ments  of  Indian 

courts.     11  C.  C.  A.  468. 
Citiaenship  of,  as  affecting  jurisdiction 

of  federal  courts.    27  C.  C.  A.  208. 
Admission   to  citizenship.     303  C.   C. 

A.  13. 

INDICTMENT  AND  INFORMATION. 

Consolidation  of  and  trial  of  indict- 
ments together.     69  C.  C.  A.  287. 

INFANTS. 

Imputed  negligence.     34  C.  C.  A.  4. 

Age  as  affecting  contributory  negli- 
gence.   37  C.  C.  A.  362. 

Implied  emancipation  of  child.  71  C. 
C.  A.  629. 

Evidence  of  emancipation  of  child.  75 
C.  C.  A.  393. 

INJUNCTION. 

Restraining  proceedings  in  state 
courts.  16  C.  C.  A.  90;  27  C.  C.  A. 
575 ;    63  C.  C.  A.  437. 

Jurisdiction  of  Circuit  Court  of  Ap- 
peals to  review  interlocutory  decrees. 
32  C.  C.  A.  481. 

Restraining  pollution  of  water  courses. 
37  C.  C.  A.  544. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  45S. 

Restraining  proceedings  in  federal 
courts.    45  C.  C.  A.  591. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133. 

Restraining  breach  of  contract  of  em- 

gloy6  not  to  engage  in  competing 
usiness.     53  C.  C.  A.  492. 

Persons  entitled  to  restrain  wrongful 
enforcement  of  tax.    54  C.  C.  A.  550. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 

Grounds  for  denial  of  preliminary  in- 
junctions in  patent  infringement 
suits.     72  C.  C.  A.  123. 

Restraining  boycotts,  strikes,  and  oth- 
er combinations  by  employes  inter- 
fering with  commerce  or  business. 
86  C.  C.  A.  313. 

Against  nuisance.     89  C.  C.  A.  155. 


I N  JUNCTION— Cont'd. 

Consideration  of  comparative  injuries 
to  plaintiff  and  defendant  in  deter- 
mining right  to  injunction.  92  C. 
C.  A.  276. 

Restraining  collection  of  taxes  because 
of  excessive  or  unequal  assessments 
or  valuations.    97  C.  C.  A.  16. 

INJURIOUS  NOTICES. 
Nonmailable  matter.    30  C.  C.  A.  93. 

INNKEEPERS. 
Fire  escapes  on  buildings.    64  C.  C.  A. 

217. 
Liiabilities    for    personal    injuries    to 

guests.    66  C.  C.  A.  483. 

INSANE  PERSONS. 

Contracts  of  persons  non  compos  men- 
tis under  guardianship.  33  C.  C.  A. 
264. 

Effect  of  insanity  on  the  question  of 
suicide  in  insurance  suits.  16  C.  C. 
A.  623 ;  28  C.  C  A.  284. 

INSOLVENCY. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  C. 
C.  A.  11. 

Right  to  proceeds  of  collection  on  in- 
solvency of  collecting  bank.  69  C. 
C.  A.  333. 

Preferences  by  insolvent  corporations 
to  officers  and  stockholders.  104  C. 
C.  A.  8. 

INSPECTION. 

Of  public  records.    49  C.  C  A.  210. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  C.  A.  191. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  C.  A. 
370. 

INSURANCE.  . 

Conditions   in   policy   as    to    time    for 

bringing  suit.     2  C.  C.  A.  473;    35 

C.  C.  A.  404. 
Conditions    of   policy— Arbitration.     9 

C.  C.  A.  628;   39  C.  C.  A.  380. 
Authority  of  insurance  agent  to  waive 

prepayment  of  premiums.     13  C.  C. 

A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

16  C.  C.  A.  623 ;    28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271 ;  34 

C.  C.  A.  165. 
Guaranty  insurance.     19  C.  C.  A.  271. 
Fidelity  insurance.    19  C.  C  A.  273. 
Title  insurance.     19  C.  C.  A.  278. 
Marine   insurance — Perils   of   the   sea. 

19  C.  C.  A.  465. 

Marine     Insurance — General     average. 

20  C.  C.  A.  357. 

Waiver  of  condition  against  other  in- 
surance.    27  C.  C.  A.  46. 

Divisibility  of  contracts.  30  C.  C.  A. 
474. 

Waiver  by  acceptance  of  premiums. 
33  C.  C.  A.  369. 
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INSURANCE>-Conrd. 

Accident  insurance — Risks  and  causes 
of  loss.  38  C.  C.  A.  3;  85  C.  C.  A. 
126. 

What  constitutes  an  insurable  inter- 
est In  human  life.    39  C.  C.  A.  632. 

Change  of  beneficiary.    40  C.  C.  A.  4. 

Commencement  of  risk.  41  0.  C.  A. 
273. 

What  law  governs  policies.  46  C.  C. 
A.  287;    §3  C.  C.  A.  100. 

Authority  of  insurance  ascents  as  to 
acceptance  of  rislcs.  40  C.  C.  A. 
335. 

Liability  for  injuries  sustained  by  as- 
sured while  engaged  in  occupation 
not  covered  by  policy.  51  C.  C.  A. 
434. 

Time  for  notice  of  loss.  55  C.  C.  A. 
376. 

Notice  of  premiums,  dues,  and  assess- 
ments.   59  C.  C.  A.  317. 

Mutual  benefit  insurance  contracts  as 
affected  by  subsequent  provisions  and 
amendments  of  charter,  constitution, 
•or  by-laws.    63  a  C.  A.  285. 

Subrogation  of  insurer  under  assign- 
ment of  rights  of  insured.  65  C.  C. 
A.  615. 

What  constitutes  loss  by  fire  under  in- 
surance policy.    72  C.  C.  A.  3. 

Weight  and  suflBciency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fense to  action  on  policy.  79  0.  C. 
A,  455. 

Accounting  for  profits,  dividends  or 
surplus  of  mutual  insurance  company 
at  instance  of  policy  holders  or  stock- 
holders.   81  C.  C.  A.  4. 

Acceptance  of  benefits  by  relief  asso- 
ciation or  insurance  procured  b^  mas- 
ter as  affecting  master's  liability  for 
injuries  to  servant.    94  C.  G.  A.  139. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.     16  C.  C.  A.  199. 

INTERNATIONAL  LAW. 

Effect  of  acquisition  of  territory  by 
United  States  on  laws  and  property 
rights  therein.    80  C.  C.  A.  45<. 

INTERSTATE  COMMERCE. 

Taxation  of  by  state.    8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  3ia 

State  laws  interfering  with  interstate 
commerce.    24  C.  C.  A.  21. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C  C.  A.  191. 

INTOXICATION. 

Of  person  killed  or  injured  as  affect- 
ing question  of  contributory  negli- 
gence.   98  C.  C.  A.  472. 

JUDGMENT. 
Finality  of  judgments  for  purposes  of 
review.     2  C.  C.  A.  379;    17  C.  C. 
A.  238;   28  C.  C.  A.  482. 

104  C.C.A.— c 


JUDGMENT— Cont'd. 

Method  of  entering  judgment  in  federal 
court— Following  state  practice.  5  C. 
C.  A.  604. 

Of  federal  courts— Jurisdiction  as  in- 
volving federal  question.  11  C.  C. 
A.  317. 

Giving  full  faith  and  credit— Jurisdic- 
tion of  federal  courts.  11  C.  C.  A. 
318. 

Rendition  on  Sunday.  12  C.  C.  A. 
462. 

Conclusiveness  as  between  federal  and 
state  courts.  21  C.  C.  A.  478;  49 
C.  C.  A.  468. 

Enforcement  against  municipality  by 
mandamus.    ^  C.  C  A.  475. 

Conclusiveness  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  C.  A.  463. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  C.  A.  305. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C  C. 
A.  532. 

Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.  61 
C.  C.  A.  m 

Authority  of  attorney  after  judgment. 
67  C.  C.  A.  130. 

Satisfaction  of  one  or  more  judgments 
for  same  cause  of  action.  67  C.  C. 
A.  322. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement  of 
patent.    68  C.  C.  A.  541. 

Judgment  against  one  defendant  sued 
jointly  for  conspiracy.  80  C.  C.  A. 
245. 

Deficiency  judgments  and  personal  lia- 
bility on  foreclosure  of  vendors*  liens. 
82  C.  C.  A.  488. 

Conclusiveness  of  judgment  as  depend- 
ent on  theory  of  action  or  recovery. 
96  C.  C.  A.  163. 

Decisions  of  courts  as  authority  in  oth 
er  co-ordinate  courts.  1)7  C  C.  A. 
472. 

JUDICIAL  SALES. 

On  Sunday.    12  C.  C.  A.  462. 

Contracts  restraining  competition  in 
bidding.     28  C.  C.  A.  192. 

Collateral  attack  on  judicial  sale,  de- 
cree, or  order  therefor,  or  confirma- 
tion thereof.    100  C.  C.  A.  172. 

JURISDICTION. 

Of  federal  courts.    See  Federal  Courts. 

Of  Indian  courts.     11  C.  C.  A.  4C8. 

As  affected  by  possession  of  the  sub- 
ject-matter.    15  C.  C.  A.  6. 

Conflict  between  federal  and  state 
courts.    22  C.  C.  A.  350. 

Probate  jurisdiction.    36  C.  C  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.    37  C.  C.  A.  193. 
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JURY. 

Right  to  trial  by  jury  in  federal  court. 
5  C.  C.  A.  603;   26  C.  C.  A.  528. 

Following  state  practice.  5  C.  C.  A. 
603;   27  C.  C.  A.  393. 

Instructing  jury  and  receiving  verdict 
on  Sunday.    12  C.  C.  A.  462. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  C.  A.  275. 

Right  to  waive  trial  by  jury  in  crim- 
inal prosecutions.    94  G.  G.  A.  7. 

LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.   22  G.  G.  A.  211 ;   36  G.  G. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
22  G.  G.  A.  38;    28  G.  G.  A.  344; 
57  G.  G.  A.  207. 

LANDLORD  AND  TENANT. 
Holding  over  by  tenant  after  exi)ira- 
tion  of  term  as  affecting  liability 
for  rent.  71  C.  G.  A.  513. 
Liabilities  of  landlord  and  co-tenant 
for  injuries  to  property  of  tenant 
caused  by  negligence  of  co-tenant. 
SO  G.  G.  A.  108. 

LIBEL  AND  SLANDER. 

Evidence  of  other  offenses  and  publi- 
cations in  mitigation  of  damages.  40 
G.  C.  A.  108. 

Liabilities  of  corporations.  39  G.  G. 
A.  15. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages. 
71  C.  G.  A.  315. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  G.  G.  A.  280. 
Rights  of  licensee  on  train.    31  G.  G. 

A.  164. 
Licenses  as  assets  in  bankruptcy.     43 

G.  C.  A.  389. 
Sublicenses  and  assignments  of  licenses 

for  use  or  sale  of  patents.    64  C.  G. 

A.  596. 

LIENS. 

Maritime  liens.  15  C.  C.  A.  679;  17 
C.  O.  A.  102;  21  G.  G.  A.  21;  103 
C.  G.  A.  255. 

Attorneys'  liens.    32  G.  C.  A.  229. 

Maritime  liens  for  torts.  34  C.  G.  A. 
565. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
G.  G.  A.  2. 

Lien  of  banks  on  stock.  56  G.  G.  A. 
179. 

Continuance  or  revival  of  mechanics' 
liens.    71  C.  G.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  G. 
C.  A.  274. 


LIENS-ContU 
Jurisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  property  of  parties  not  in- 
habitants of  nor  found  in  district 
of  suit.    80  G.  G.  A.  7. 

LIFE  INSURANCE. 
Suicide   as   a  defense.     16   C.   0.   A. 

623 ;    28  G.  C.  A.  284. 
Waiver    by    acceptance   of   premiums. 

33  G.  G.  A.  369. 

LIMITATION  OF  ACTIONS. 

Against  corporate  officers.  53  C.  G. 
A.  7. 

Bar  of  action  as  determined  by  limita- 
tions of  state  other  than  that  in 
which  action  is  brought.  58  G.  G.  A. 
186. 

Commencement  of  period  of  limita- 
tions  against  prosecutions  for  con- 
tinuing offenses.    84  G.  G.  A.  519. 

LITERARY  PROPERTY. 
Rights  of  authors  to  control  of  publi- 
cation,   disposition    or   use    of   their 
productions  independent  of  statutory 
copyright.    77  G.  G.  A.  620. 

LOTTERY. 
What  constitutes.     12  C  G.  A.  340; 

85  0.  G.  A.  580. 
Nonmailable  matter.     30  G.  C.  A.  90. 

MAIL. 
Nonmailable  matter.     30  C.  C.  A.  79. 

MALICIOUS  PROSECUTION. 
Liabilities  of  corporations.     39  G.  G. 
A.  14. 

MANDAMUS. 
In  aid  of  appeals.    10  G.  G.  A.  450. 
To     enforce     payment     of     judgment 

against  municipality.     25  G.   C.   A. 

475. 
Appeal  or  mandamus.     47  G.   C.  A* 

Enforcement  of  decree  of  appellate 
court  by  mandamus.  77  G.  C.  A. 
409. 

MANUFACTURES. 

Liabilities  of  manufacturers  of  injuri- 
ous substances  or  defective  machin- 
ery and  appliances  for  injuries  to 
persons  other  than  immediate  ven- 
dees.   57  G.  G.  A.  5. 

Contracts  for  sale  of  things  to  be  man- 
ufactured.   58  C.  G.  A.  363. 

Fire  escapes  on  factories.  64  G.  C. 
A.  217. 

MARINE  INSURANCE. 
Perils  of  the  sea.    19  G.  C.  A.  465. 
General  average.    20  G.  C  A.  357. 

MARITIME  LIENS. 

For  supplies  and  services — Presump- 
tion as  to  credit  to  vessel.  15  G.  G. 
A.  679. 

Waiver  and  extinguishment.  17  G.  G. 
A.  102. 
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MARITIME  LIENS-Confd. 

Created  by  state  laws.    21  C.  G.  A.  21. 

For  torts.    34  C.  C.  A.  565. 

Creation  of  by  transactions  with  per- 
sons other  than  owner,  charterer,  or 
master  of  Tessel.    103  C.  C.  A.  255. 

MABRIAGE. 

Effect  of  existing  marriage  on  subse- 
qnent  marriage  or  contract  to  marry. 
60  C  C.  A.  583. 

Marriage  by  mntoal  agreement.  52  C. 
a  A.  581. 

MASTER  AND  SERVANT. 

Who  are  fellow  servants.  8  C.  C.  A. 
668;   31  C.  C.  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  serv-ants. 
10  C.  C.  A.  466;   27  C.  C.  A.  651. 

Who  are  independent  contractors.  28 
C.  C.  A.  392. 

Divisibility  of  contracts  for  services. 
30  C.  C.  A.  467. 

Negligence  of  both— Division  of  dam- 
ages in  admiralty.    30  C.  C.  A.  67a 

Duty  of  railroad  companies  to  furnish 
safe  appliances.    37  C.  C.  A.  8. 

Assumption  of  risk  incident  to  employ- 
ment.   38  C.  C.  A.  314. 

Concurrent  negligence  of  master  and 
fellow  servant.    40  C.  C.  A.  236. 

Injuries  to  servant  while  not  on  duty. 
44  C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.    46  C.  C.  A.  9a 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  C.  A. 
232. 

Liability  for  injuries  to  volunteers. 
51  C.  C.  A.  509. 

Restraining  breach  of  contract  of  em- 

gloy6  not  to  engage  in  competing 
usiness.    53  C.  C  A.  492. 

Contracts  relating  to  liability  of  mas- 
ter for  negligence  causing  injunr  to 
or  death  of  servant    62  C.  C.  A.  5. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  oth- 
er employment.    64  O.  C.  A.  5. 

Fire  escapes  on  buildings.  64  C.  C.  A. 
217. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  C.  A. 
370. 

Importation  of  contract  labor.  66  C 
C.  A.  133. 

Relation  of  carrier  to  persons  carried 
under  contract  with  tneir  employers. 
67  C.  C.  A.  427. 

Right  to  invention  as  between  employ- 
er and  employ^    71  C.  C.  A.  221. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  C.  O.  A.  257. 

Application  of  doctrine  of  res  ipsa  lo- 
quitur in  actions  for  injuries  to  serr- 
ants.    82  G.  O.  A.  121. 


MASTER  AND  SBRVANT-Cont'd. 

Duty  of  master  to  promulgate  rules  as 
to  methods  of  work.    86  C.  C.  A.  a 

What  constitutes  wages.  89  C.  C.  A. 
289. 

Termination  of  employment  for  indefi- 
nite term.    90  C.  C.  A.  455. 

Acceptance  of  benefits  from  relief  as- 
sociation or  insurance  procured  by 
master  as  affecting  master's  liability 
for  injuries  to  servant.  94  C.  C.  A. 
139. 

MASTERS  IN  CHANCERY. 
Compensation.    27  C.  C.  A.  475. 

BiECHANICS'  LIENS. 

Continuance  or  revival  of  mechanics* 
liens.    71  C.  C.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  C. 
C.  A.  274. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  C.  G. 

A.  556. 
Damages   for,   by   delay   in   delivering 

telegram.    11  C.  C.  A.  571 ;  15  C.  C. 

A.  250;   28  C.  C.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  C.  C.  A. 

316. 
Conclusiveness  of  patents   for   mining 

claims.    28  C.  C.  A.  346 ;    48  C.  O. 

A.  674. 
Mining  partnerships.    35  C.  C.  A.  515. 
Rights  under  mining  location  to  veins 

having  apexes  within  claim.     66  C. 

a  A.  311. 
Sufficiency    of    discovery    of    mineral 

characteristics  to  support  mining  lo- 
cation.   79  C.  C.  A.  6. 
Partition  of  mineral   rights  or  lands. 

81  C.  C.  A.  405. 
EiXtent  and  boundaries  of  mining  claims 

or  locations.    101  C.  C.  A.  355. 

MOBS. 

Municipal  liability  for  acts  of  mobs. 
57  C.  G.  A.  517. 

MONOPOLIES. 

Constitutional  restrictions  on  grant. 
14  C.  G.  A.  6. 

Monopolistic  contracts— Validity  as  af- 
fected by  public  policy.  34  C.  G.  A. 
486. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
in  restraint  of  trade.  78  C.  C.  A. 
612. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.    18  G.  C.  A.  45a 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C.  G.  A.  146. 

Foreclosure  in  federal  courts.  24  C. 
G.  A.  523. 

Distribution  of  proceeds  on  foreclosure. 
29  C.  C.  A.  639. 
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MORTGAGES— Cont'd. 
Taxation  of.    31  C.  C  A.  4G7. 
Subrojiration    to    rights    of    mortgagee. 
42  C.  C.  A.  304. 

MUNICIPAL  CORPORATIONS. 

Liability  for  torts  of  public  officers. 
14  C.  C.  A.  534. 

Enforcement  of  judgment  against 
municipality  by  mandamus.  25  C.  C. 
A.  475: 

Dissolution  and  reincorporation— Ef- 
fect on  indebtedness.  33  C.  C.  A. 
506. 

Constitutional  and  statutory  limita- 
tions of  municipal  indebtedness.  36 
C.  C.  A.  6. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  458. 

Bona  fide  purchasers  of  municipal 
bonds.    41  C.  C.  A.  6. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  C.  C.  A. 
155;   99  C.  C.  A.  14. 

Municipal  liability  for  acts  of  mobs. 
57  C.  C.  A.  517. 

Effect  of  violation  of  ordinances  lim- 
iting speed  of  trains.    59  C.  C.  A.  5. 

Rights  and  remedies  of  holders  of  in* 
valid  municipal  securities.  66  C.  C. 
A.  235. 

Relative  rights  of  street  railroads,  and 
vehicles  and  pedestrians  in  use  and 
occupation  of  streets.  73  C.  C.  A. 
12. 

Sufficiency  of  presentation,  service,  or 
filing  of  claim  for  personal  injuries 
or  notice  thereof  as  condition  pre- 
cedent to  action  against  municipal 
corporation.    83  C.  O.  A.  559. 

NAMES. 
Use  of  person's  name  as  trade-name. 

17  C.  C.  A.  579 ;    27  C.  C.  A.  357. 
Of    parties    in    deeds    and    mortgages. 

23  C.  C.  A.  146. 
Of    books    or    other    publications    as 

trade-marks  or  trade-names.     88  C. 

C.  A.  601. 

NAVIGABLE  WATERS. 
Obstruction  —  Jurisdiction    of    federal 
courts.    11  C.  C.  A.  318. 

NEGLIGENCE. 
Liabilities  of  carriers  for  negligence  of 

servants.    10  C.  C.  A.  466 ;  27  C.  C. 

A.  651. 
Of  wife— Liability  of  husband.     12  C. 

C.  A.  106. 
Personal  liability  of  directors.     12  C. 

C.  A.  680;    33  C.  C.  A.  230. 
In  transmission  of  telegram.     14  C.  C. 

A.  177. 
Of  independent  contractor.     28  C.   C. 

A.  392. 
Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.    29  C.  C.  A.  90. 


NEGLIGENCE— Cont'd. 

Of  both  master  and  servant— Division 
of  damages  in  admiralty.  30  C.  C. 
A.  67a 

Injuries  to  trespasser  on  train.  31  C. 
C.  A.  76. 

Injuries  to  one  traveling  on  pass.  31 
C.  C.  A.  164.  «    ^    ^ 

Injuries  to  licensee  on  train.  31  C.  C. 
A.  164. 

Who  are  fellow  servants.  31  C.  C.  A. 
286. 

Burden  of  proof  where  passengers  have 
been  injured.    32  C.  C.  A.  23. 

Evidence  admissible  to  show  injury  to 
live  stock  through  negligence  or  acci- 
dent during  transportation.  32  C.  C. 
A.  148. 

Imputed  to  infant.    34  C.  C.  A.  4. 

Sleeping-car  companies.  34  C.  C.  A. 
386. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     37  C.  C.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    37  C.  C.  A.  362.      _  ^    ^ 

Liabilities  of  corporations.  39  C.  C. 
A.  15. 

Concurrent  negligence  of  master  and 
fellow  servant     40  C.  C.  A.  236. 

Care  required  of  motormen.     40  C  C. 

Presumption  from  railroad  fires.  41 
C.  C.  A.  370. 

Injuries  to  servant  not  on  duty.  44 
C.  C.  A.  489.  .       .     u,     u 

Duty  of  railroad  companies  to  block 
switches.     46  C.  C.  A.  98. 

Liabilities  of  charitable  institutions 
for  negligence.     47  C.   C  A.   134. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  C.  A. 
232. 

Liability  of  employer  for  injuries  to 
volunteers.    51  C.  C.  A.  509. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  C.  C.  A.  4. 

Injuries  to  i)ersons  at  public  enter- 
tainment or  exhibition.  56  C.  C.  A. 
502. 

Liabilities  of  manufacturers  and  ven- 
ders of  injurious  substances  or  de- 
fective machinery  and  appliances  for 
injuries  to  persons  other  than  imme- 
diate  vendees.     57  C.  C.  A.  5. 

In  ejection  of  passengers  or  trespass- 
ers under  disability.  62  C.  C.  A. 
422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  G4  C.  C.  A. 
485. 

Fire  escapes  on  buildings.  64  C.  C.  A. 
217. 

Liabilities  of  innkeepers  for  personal 
injuries  to  guests.     66  C.  C.  A.  483. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  goods 
shipped  by  vessel  and  diligence  or 
neeligence  of  carrier.  68  C.  C.  A. 
398. 
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NEGLIGENCE— Cont'd. 

Of  driver  of  vehicle  imputed  to  persons 
riding  with  him.    88  C.  C.  A.  497. 

Liability  of  railroad  company  operat- 
ing or  using  road  of  other  company 
for  injuries  incident  to  the  opera- 
tion and  use.    92  C.  C.  A.  152. 

Right  to  require  plaintiff  in  action  for 
persona]  injuries  to  submit  to  phys- 
ical examination.     93  C.  C.  A.  435. 

Care  required  of  merchants  or  traders 
as  to  customers  in  store  or  on  prem- 
ises.    95  C.  C.  A.  406. 

Intoxication  of  person  killed  or  injur- 
ed as  affecting  question  of  contribu- 
tory negligence.    98  C.  C.  A.  472. 

NEUTRALITY  LAWS. 
Object  and  scope  of  neutrality  law.    28 
C.  C.  A.  622. 

NEW  TRIAL. 

Following  state  practice.  5  C.  C.  A. 
605:    27  C.  C.  A.  393. 

Jurisdiction  of  lower  court  to  rehear 
cause  or  grant  new  trial  after  re- 
mand by  appellate  court  70  C.  C. 
A,  416. 

NOLLE  PROSEQUI. 
As  bar  to  subsequent  prosecution.     68 
C.  C.  A.  4. 

NON  COMPOS  MENTIS. 

Contracts  of  persons  non  compos  men- 
tis under  guardianship.  34  C.  C.  A. 
264. 

NONMAILABLE  MATTER. 
Obscene  matter.     30  C.  C.  A.  79. 
Frauds  and  counterfeiting.     30  C.  C. 

A.  86. 
Lotteries.     30  C.  C.  A.  90. 
Injurious  notices.    30  C.  C.  A.  93. 
Threatening  and  dunning  postal  cards. 
30  C.  C.  A.  94. 

NONRESIDENTS. 
Taxation  of   property.     31   C.   C.   A. 
467. 

NOTICE. 
Sufficiency  of  notice  of  dissolution  of 

partnership.     54  C.  C.  A.  229. 
To  agent— Ad  verse  interest,  fraud,  or 
collusion  of  agent.    56  C.  C.  A.  561. 
Time  for  notice  of  loss  under  insurance 

r)licy.    55  C.  C.  A.  37a 
insurance,  premiums,  dues,  and  as- 
sessments.   59  C.  C.  A.  317. 
Of  application  for  appointment  of  re- 
ceiver.    88  C.  0.  A.  7. 

NUISANCE. 
Injunction  against.  89  C.  C.   A.   155. 

OBITER  DICTUM.    64  C.  C.  A.  361. 

OBSCENE  MATTER. 
Nonmailable  matter.     30  C.  C.  A.  79. 

OFFICE  AND  OFFICER. 
Jurisdiction  of  federal  courts  in  suits 
against  federal  officers.    11  C.  C.  A. 
3ia 


OFFICE  AND  OFFICER— Cont'd. 

Torts  of  public  officers.  14  C.  C.  A. 
534. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C. 
A.  222. 

Validity  of  contracts  with  public  offi- 
cers as  affected  by  illegality  of  ob- 
ject or  consideration.  56  C.  C.  A. 
lO 

ORDERS. 
I*ower  of  court  to  amend  or  modify  in- 
terlocutory  orders  and   decrees.     61 
C.  C.  A.  236. 

PARAPHERNAL  PROPERTY. 
What  constitutes.    31  C.  C.  A.  40. 

PARENT. 

Death  of  child  by  wrongful  act— Dam- 
ages.   1  C.  C.  A.  34. 

Implied  emancipation  of  child.  71  C. 
C.  A.  629. 

Evidence  of  emancipation  of  child.  75 
C.  C.  A.  393. 

PARTIES. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
2M;  21  C.  C.  A.  298;  32  C.  C.  A. 
479. 

Names  of,  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  493. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.     54  C.  C.  A.  550. 

Fraudulent  joinder  to  prevent  removal 
of  cause  to  federal  court.  78  C.  C. 
A.  362. 

Who  may  be  parties  in  actions  by  or 
against  associations.  82  C.  C.  A. 
270 

Necessary  or  proper  parties  in  suits 
to  foreclose  venaors*  liens  on  realty. 
83  C.  C.  A.  359. 

Credibility  of  witnesses  or  parties  tes- 
tifying as  question  for  jury.  88  C. 
C.  A.  143. 

Abatement  or  continuance  of  action  or 
proceeding  on  death  of  one  of  two  or 
more  plaintiffs.    89  C.  C.  A.  413. 

When  summons  and  severance  of  par- 
ties on  appeal  or  writ  of  error  is 
authorized  or  required.  93  C.  C.  A. 
608. 

PARTITION. 
Of  mineral  rights  or  lands.     81  C.  C. 
A.  405. 

PARTNERSHIP. 

Use  of  partnership  name  as  trade- 
name. 17  C.  C.  A.  579;  27  C.  C.  A. 
357. 

Mining  partnerships.    35  C.  C.  A.  515. 

Purchase  of  copartner's  interest.  40 
C.  C.  A.  508. 

Liability  of  partnership  for  torts  of 
partner.    45  C.  C.  A.  277. 
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PARTNERSHIP-Conra. 

Power  of  corporation  to  form  partner- 
ship.   50  C.  C.  A.  131. 

SuflSciency  of  notice  of  dissolution  of 
partnership.     54  C.  C.  A.  220. 

Liability  of  corporation  succeeding  to 
partnership  for  debt  of  firm.  80  C. 
C.  A.  500. 

Right  of  partner  to  compensation  for 
services  and  expenses  of  winding  up 
firm  business  on  dissolution  or  settle- 
ment.    101  C.  C.  A,  549. 

PASSENGERS. 

Duty  of  carrier  to  protect  from  dan- 
gerous fellow  passengers.  4  C.  C.  A. 
231. 

Right  of  carrier  to  restrain  or  expel 
disorderly  passenger.  4  G.  G.  A. 
231. 

Duties  and  liabilities  of  sleeping-car 
companies  towards.  10  G.  G.  A. 
335;    34  G.  G.  A.  386. 

Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants. 10  G.  G.  A.  466;  27  G.  G.  A. 
651. 

Rights  of  persons  traveling  on  a  pass. 
31  G.  G.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.    32  G.  G.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.     32  0.   G.  A. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket.    32  G.  G.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.    32  G.  C.  A.  305. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.    32  G.  G.  A.  30a 

Gontinuance  of  passenger  relation.  40 
G.  G.  A.  437. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  regu- 
lar seaU.    54  G.  G.  A.  4. 

Negligence  in  ejecting  passengers  un- 
der disability.     62  G.  G.  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  G.  G.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  G.  r.  A.  427. 

Accommodations  to  passengers  on  ves- 
sels.   68  G.  G.  A.  630. 

PATENTS  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  G.  G.  A. 
5G5;  27  G.  G.  A.  427;  32  G.  G.  A. 
475. 

Review  of  interlocutoi^  decree  grant- 
ing or  continuing  injunction  in  cir- 
cuit court  of  appeals.  3  G.  G.  A. 
572;  27  G.  G.  A.  189;  32  G.  G.  A. 
484. 

Jurisdiction  of  federal  courts  in  suits 
relating  to  patents.    11  G.  G.  A.  313. 


PATENTS  FOR  INVENTIONS— 
Gont'd. 

Pleading  in  infringement  suits — De- 
murrer for  want  of  novelty  and  in- 
vention.    19  G.  G.  A.  595. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  G.  G.  A.  211;  36 
G.  C.  A.  613. 

Power  of  patentee  to  control  his  in- 
vention.   25  G.  G.  A.  280. 

Gontributory  infringement  of  patents. 
43  G.  G.  A.  485;    86  G.  G.  A.  206. 

Accounting  by  infringer  for  profits. 
50  G.  G.  A.  8. 

Time  for  application  for  reissue.  55 
C.  G.  A.  560. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
G.  C.  A.  620. 

Sublicenses  and  assignments  of  licenses 
for  use  or  sale  of  patents.  64  O.  G. 
A.  596. 

Amendment  of  application.  68  G.  0. 
A.  239. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement.  68 
G.  G.  A.  541. 

Priority  and  continuance  of  public  use 
of  invention  as  affecting  patentabili- 
ty.   69  G.  G.  A.  646. 

Abandonment  of  invention.  70  G.  G. 
A.  6. 

Right  to  inventions  as  between  employ- 
er and  employ^.     71  G.  G.  A.  221. 

Grounds  for  denial  of  preliminary  in- 
junctions in  patent  infringement 
suits.    72  G.  G.  A.  123. 

Presumptions  and  burden  of  proof  of 
invention.     87  G.  G.  A.  264. 

Patentability  of  combinations  of  old 
elements  as  dependent  on  results  at- 
tained.   91  G.  G.  A.  123. 

Gonclusiveness  and  effect  of  decisions 
of  patent  oflSce  in  proceedings  on  ap- 
plications.   95  G.  G.  A.  530. 

Persons  entitled  to  sue  for  infringe- 
ment.   99  G.  G.  A.  583. 

Persons  liable  for  infringement.  100 
C.  G.  A.  414. 

Grounds  for  reissue  of  patent  102 
C.  G.  A.  145. 

Renewal  of  application  for  patent. 
103  G.  G.  A.  487. 

Requisites  and  validity  of  patent  li- 
censes.   103  G.  G.  A.  569. 

PATENTS  TO  PUBLIG  LANDS. 
Cancellation.    22  G.  C.  A.  3a 
Gonclusiveness  of  land  patents.    28  G. 

G.  A.  346. 
Gonclusiveness  of  patents  for  mining 

claims.     28  G.  G.  A.  346;   48  G.  C. 

A.  674. 

PAYMENT. 
Implied  obligation  to  pay  for  benefits 
received.    2  G.  a  A.  488. 

PENALTIES. 
Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial  of 
equal  protection  of  law.    72  G.  G.  A. 
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PERH/S  OP  THE  SEA. 
Damages  to  ship  and  cargo  by  Tennln. 

18  d  C.  A.  ^1 ;   19  C.  C.  A.  473. 
Damages  to  ship  and  cargo  through  va- 

rioos  causes.     19  C.  C.  A.  465;    64 

a  c.  A.  iia 

PHYSICIANS  AND  SURGEONS. 

Expert  testimony  as  to  value  of  senr- 
ices.    74  C.  C.  A.  257. 

Competency  of  physicians  or  surgeons 
to  testify  as  to  communications  by 
patients  or  as  to  information  acquir- 
ed professionally  as  dependent  on 
subject-matter.    97  C.  C.  A.  129. 

PMJADING. 

Following  state  practice.  5  C.  C.  A. 
594;  JSC.  C.  A.  392. 

ATerments  of  citisenship  to  show  ju- 
risdiction in  federal  courts.  10  C.  C 
A.  261 :   27  C.  C.  A.  303. 

In  patent  infringement  suits— Demur- 
rer for  want  of  novelty  and  inven- 
tion.   19  C.  C.  A.  595. 

Private  statutes.    67  a  C.  A.  241. 

PLEDGES. 
Rights   and   liabilities    of  pledgees   of 
corporate  stock.    42  a  C.  A.  135. 

POST  OFFICE. 
Nonmailable  matter.    30  C.  C.  A.  79. 

PRACTICE. 

As  regulated  by  state  laws.  1  C.  C.  A. 
515;  5  C.  C.  A.  594;  9  C.  C.  A. 
648;   27  a  a  A.  392. 

PREJUDICE. 
As  ground  for  removal  of  causes.    8  C. 
C.  A.  95. 

PRINCIPAL  AND  AGENT. 

Agency  implied  from  course  of  dealing. 
42  C.  C.  A.  221. 

Liability  of  principal  for  torts  of 
agent.    43  C  C.  A.  316. 

Knowledge  of  agent  as  notice  to  prin- 
cipal—Effect of  adverse  interest, 
fraud,  or  collusion  of  agent.  56  C. 
C.  A.  561. 

Election  of  remedies  against  undis- 
closed principal  or  agent.  77  C.  C. 
A.  166. 

PRINCIPAL  AND  SURETY. 

liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  0.  C 
A.  222. 

Death  of  surety.    49  C.  C.  A.  591. 

Liability  of  sureties  for  interest,  costs, 
and  attorney's  fees.    51  C.  C.  A.  24a 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal    52  C.  C.  A.  427. 

Discharge  of  surety  by  alteration  of  in- 
strument.   66  C.  C.  A.  6. 

Liabilities  of  sureties  as  dependent  on 
signature  of  principal  to  written  in- 
strument   91  a  C.  A.  298. 


PROBATE. 
Jurisdiction  of  federal  courts.     86  C 
O.  A.  276. 

PROCESS. 

Following  state  practice.  5  C  C  A. 
599;   27  C.  C.  A.  39a 

Service  on  foreign  corporations.  45 
C.  C.  A.  3;    78  C.  C.  A.  473. 

When  summons  and  severance  of  par- 
ties on  appeal  or  writ  of  error  is 
authorized  or  required.  93  C.  C  A. 
608. 

PROPERTY. 

Obtaining  possession  or  establishing  ti- 
tle to  personal  property  in  equity. 
58  C.  cTa.  lOL 

Distinctions  between  real  and  personal 
property.    82  C.  C.  A.  602. 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.    38  C  C. 
A.  45& 

PUBLIC  LANDS. 

Liability  of  purchaser  holding  equita- 
able  title  to  sUte  taxation.  4  C.  C. 
A.  19a 

Not  subject  to  state  toxation.  4  0.  C. 
A.  196. 

Jurisdiction  of  federal  courts  in  suits 
under  public  land  laws.  11  C.  C.  A. 
314. 

Decisions  of  land  department— Their 
conclusiveness  and  effect.  22  C.  C. 
A.  38;  28  C.  C.  A.  344;  57  C.  C.  A. 
207. 

Rights  acquired  by  homestead  settle- 
ments and  entries.    59  C.  C  A.  434. 

Bona  fide  purchasers.    67  C.  C.  A.  13. 

Cancellation  of  entries,  certificates,  re- 
ceipts, warrants,  or  transfers  prior 
to  issuance  of  patents  to  public  lands. 
101  C.  a  A.  120. 

E)ffect  of  appropriation  of  water  on 
public  lands  as  against  subseouent 
grants,  entries  and  patents.  104  C. 
C.  A.  145. 

PUBLIC  POLICY. 
As   affecting   contracts.     9  C.   C.   A. 

666;   34  C.  C.  A.  486. 
Contracts  for  lobby  services.    29  C.  C. 

A.  446. 
As    affecting    monopolistic    contracts. 

34  C.  C.  A.  48a 

QUIETING  TITLE. 
Necessity    of    possession    in    suits    to 
quiet  Htle.    39  C.  O.  A.  522;  103  C. 
C.  A.  101. 

RAILROADS.    See  Carriers. 

When  land  grants  taxable.  4  C  C.  A. 
19a 

Duty  to  give  warning  signals  at  cross- 
ing.   29  a  C.  A.  §0, 

Rights  of  trespassers  on  trains.  31  C. 
C.  A.  7a 

Duty  of  railroad  companies  to  furnish 
safe  appliances.    37  C  C.  A.  Si 
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RAILROADS— ContM. 

Lfocation  and  establishment  of  stations. 
41  C.  C.  A.  219. 

Presumption  of  negligence  from  fires. 
41  C.  C.  A.  370. 

Injuries  to  persons  at  stations.  41  G. 
C.  A.  550. 

Abandonment  or  forfeiture  of  right  of 
way.    42  C.  C.  A.  57G. 

Duty  of  railroad  companies  to  block 
switches.     40  C  C.  A.  98. 

Liability  of  railroad  or  street  car  com- 
panies for  ejection  of  trespassers. 
51  C.  C.  A.  578. 

Effect  of  violation  of  statutes  and  or- 
dinances regulating  speed  of  trains. 
59  C.  C.  A.  5. 

Negligence  in  ejecting  trespassers  un- 
der disability.    62  C.  C.  A.  422. 

Ac9uisition  or  loss  of  right  to  railroad 
right  of  way  by  prescription.  63  C. 
C.  A.  7. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  or  supplies.  75  C. 
C.  A.  274. 

Liabilities  of  railroads  for  injuries  by 
fire  as  affected  by  management  of 
locomotives.    75  C.  C.  A.  598. 

Rights  and  liabilities  of  stockholders 
of  railroftds  on  consolidation.  81  C. 
C.  A.  480. 

Liability  of  railroad  company  operat- 
ing or  using  road  of  other  company 
for  injuries  incident  to  the  opera- 
tion and  use.    92  C.  C.  A.  152. 

Delegation  of  legislative  power  to  rail- 
road commissions.     95  C.  C.  A.  132. 

Care  required  of  railroads  as  to  tres- 
passers on  or  near  tracks.  97  C.  C. 
A.  506. 

RECEIVERS. 

Citizenship  as  affecting  the  jurisdic- 
tion of  the  federal  courts.  10  C.  C. 
A.  253. 

Actions  by  and  against  receivers  of 
federal  courts.     26  C.  C.  A.  49. 

Receivers'  certificates.  26  C.  C.  A. 
350;   94  C.  C.  A.  601. 

Actions  by  and  against  receivers  and 
**agents**^  of  national  banks.  53  C. 
C.  A.  398. 

Preservation  and  prevention  of  re- 
moval of  property  beyond  jurisdic- 
tion pending  litigation  as  ground  for 
appointment  of  receiver.  57  C.  C. 
A.  80. 

Notice  of  application  for  appointment 
of  receivers.     88  C.  C.  A.  7. 

RECORDS. 
Access  to  public  records.    49  C.  C.  A. 
210. 

REFERENCE. 
Following  state  practice.     27  C.  C.  A. 
392. 

REFORMATION    OF    INSTRU- 
MENTS. 
As  dependent  on  mutuality  of  mistake. 
93  C.  C.  A.  10. 


REMOVAL  OF  CAUSES. 

As  restricted  by  state  laws.  1  C.  C.  A. 
515. 

For  prejudice  or  local  influence.  8  C. 
C.  A.  95. 

Separable  controversy.  18  C.  C.  A. 
m;  35  C.  C.  A.  155;  100  C.  O. 
A.  4. 

Actions  against  federal  receivers.  26 
C.  C.  A.  49. 

Distinctions  between  legal  and  equi- 
table remedies  in  actions  removed  to 
federal  courts.     63  C.  C.  A.  204. 

Waiver  of  right.    66  C.  C.  A.  612. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  C.  C.  A.  183. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court. 
75  C.  C.  A.  4. 

Fraudulent  joinder  of  parties  to  pre- 
vent removal.    78  C.  C.  A.  362. 

Waiver  of  right  to  remand  cause  to 
state  court.    99  C.  C.  A.  471. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     38 
C.  C.  A.  136. 

REVIEW. 

Necessity  of  leave  to  file  bill  of  re- 
view after  decision  on  appeal.  4  C. 
C.  A.  72. 

In  bankruptcy  cases.     43  C.  C.  A.  9. 

REWARDS. 
Performance  of  conditions  in  and  ac- 
ceptance of  offer  of  reward.     79  C. 
C.  A.  98. 

RISKS. 
Assumption  of  risk  incident  to  employ- 
ment.   38  C.  C.  A.  314. 

SALE. 

Of  patent.     25  C.  C.  A.  280. 

Divisibility  of  contracts.  30  C.  C.  A. 
470. 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  57 
C.  C.  A.  5. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.  58  C.  C.  A. 
363. 

Transfer  of  title  as  dependent  on  ap- 
propriation by  seller.  83  C.  C.  A. 
470. 

What  constitutes  a  contract  of  condi- 
tional sale.    86  C.  C.  A.  448. 

Misrepresentation  and  concealment  by 
vendee  of  goods  as  to  financial  con- 
dition as  affecting  validity  of  con- 
tract of  sale.    87  C.  C.  A.  126. 

Validity  of  conditions  in  contracts  of 
conditional  sale  of  personalty.  87  C 
C.  A.  538. 
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SALE— Cont'd. 
Sales  or  purchases  under  ajfreement 
for  settlement  of  differences  between 
contract  price  and  market  price,  as 
wagering  contracts.  08  C.  C.  A« 
368. 

SALVAGE. 

Awards  in  federal  courts.  30  C.  C.  A. 
280.  ^    ^ 

Grounds  for  forfeiture.  90  C.  C.  A. 
228. 

Right  to  compensation  as  between  dif- 
ferent sets  of  salvors  or  successive 
salvors.    96  C.  C.  A.  5. 

SEAMEN. 

Negligence  of  both  master  and  servant 

—Division  of  damages  in  admiralty. 

30  C.  C.  A.  67& 
Rights  and  liabilities  of  seamen  as  to 

medical    treatment      83    C.    C.    A. 

186. 

SEPARABLE  CONTROVERSIES. 
As  ground  for  removal  of  cause.    18  C. 
C.  A.  86;   35  C.  C.  A.  155. 

SEPARATION  AGREEMENTS.    38  C. 
C.  A.  608. 

SET-OFF  AND  COUNTERCLAIM. 
Restraining   enforcement   of  judgment 
pending     establishment    or    enforce- 
ment of  set-oflt  or  counterclaim.     58 
C.  0.  A.  532. 

SHAREHOLDERS. 
In  national  banks.     15  C.  C.  A.  130; 
46  C.  C.  A-  503. 

SHIPPING.     See  Maritime  Lien«. 
Quick  dispatch.     14  C.  C.  A.  657 ;    21 

C.  C.  A.  342. 
Implied    warranty    of    seaworthiness. 

15  C.  C.  A.  388;   60  C.  C.  A.  179. 
Damages  to  ships  and  cargoes  by  ver- 
min.    18  C.  C.  A.  231 ;    19  C.  C.  A. 

473. 
Admiralty  jurisdiction  over  contracts. 

18  C.  C.  A.  347 ;   27  C.  C.  A.  530. 
Loss  by  perils  of  the  sea.     19  C.  C.  A. 

465;   ^C.  C.  A.  118. 
General  average.    20  C.  C.  A.  357 ;   84 

C.  C.  A.  316. 
Demurrage.     14  C  C.  A.  057;    21  C. 

C.  A.  337 ;   46  C.  C.  A.  4. 
Who  are  common  carriers  of  goods  by 

water.     20  C.  C  A.  535. 
Limitation  of  owner's  liability.     45  C. 

C.  A.  387. 
Statutory    exemptions    of    shipowners 

from  liability.     49  C.  C.  A.  11 ;    83 

CCA   294* 
Demise  of  vessel.    55  C.  C.  A.  225. 
Cancellation,    surrender,    or    rescission 

of  charter  of  vessel.    61  C.  C.  A.  569. 
Presumptions  and  burden  of  proof  as 

to  cause  of  loss  or  inlury  to  goods 

shipped   by  vessel,   and  diligence  or 

negligence  of  carrier.     68  C.  C.  A. 

398. 


BHIPPINO-Confd. 

Accommodations  to  pn«sengers  on  ves- 
sels. 68  C.  C.  A.  630;  99  C.  C.  A. 
364. 

Capacity  or  authority  of  master  of  ves- 
sel to  hypothecate  or  make  bottomry 
bond.     tS  C.  C.  A.  123. 

Liability  of  vessel  for  injuries  caused 
by  creation  of  swell.    78  C.  C.  A.  3. 

Deductions  and  offsets  from  charter 
hire  of  vessel.     84  C  C.  A.  254. 

Delivery  of  cargo  to  vessel  affecting 
liability  for  loss  or  injuries.  96  C. 
C.  A.  S90. 

Liabilities  of  vessel  owners  for  loss 
or  injury  from  improper  stowage. 
102  C.  Cf.  A.  553. 

Authority  and  duty  of  master  of  vessel 
as  to  sale  of  cargo.    103  C.  C.  A.  347. 

SIGNALS. 
At  railroad  crossings.    29  C.  C.  A.  90. 

SLEEPING-CAR  COMPANIES. 
Their    duties    and    liabilities    towards 
their  passengers.     10  C.  C  A.  335; 
34  C.  C.  A.  386;   89  C.  C.  A.  10. 

SPECIFIC  PERFORMANCE. 
Persons    entitled    to    enforce    specific 

r^rformance.    47  C.  C.  A.  493. 
contracts  requiring  performance  of 
continuous  acts.     49  C.  C.  A.  103. 

Of  contracts  of  which  time  is  the  es- 
sence.   63  C.  C.  A.  562. 

Necessity  of  tender  of  performance. 
65  C.  C.  A.  91. 

Conditions  and  provisions  for  relief  to 
defendant  in  decree  in  action  for 
specific  performance.  79  C.  C.  A. 
188. 

Right  of  vendor  seeking  specific  per- 
formance of  contract  to  have  title 
perfected  pending  suit.  80  C.  C.  A. 
354. 

Possession  and  improvements  under 
parol  contract  for  sale  or  gift  of  land 
as  ground   for  specific  performance. 

81  C.  C.  A.  276. 

Right  to  specific  performance  as  af- 
fected by  adequacy  of  remedy  at  law. 

82  C.  C.  A.  368. 

STATE  COURTS.       See     Removal     of 

Causes. 
Proceedings  enjoined  by  federal  courts. 

16  C.  C.  A.  90;    27  C.  C.  A.  575; 

63  C.  C.  A.  437. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.     21 

C.  C.  A.  21. 
Conclusiveness   of  judgments    between 

federal  and  state  courts.     21  C.  C. 

A,  478;   49  C.  C.  A.  468. 
Conflict    of    jurisdiction    with    federal 

courts.     22  C.  C.  A.  356. 
Restraining     proceedings     in     federal 

courts.    45  C.  C.  A.  591. 
Pendency  of  action  in  state  or  federal 

court  as  ground  for  abatement  of  ac- 
tion in  the  other.    47  C.  C.  A.  205 ; 

73  C.  C.  A.  521. 
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STATES. 

Federal  jurisdiction  in  suit  against 
state.     13  C.  C.  A.  165. 

Estoppel  against.    16  C.  C  A.  353. 

What  are  suits  against  states  with- 
in the  meaning  of  constitutional 
amendment  eleven.     02  C.  C.  A.  25. 

STATUTES. 

Construction  of  statutes— State  laws 
as  rules  of  decision  in  federal  courts. 
11  C.  C.  A.  72. 

Constitutional  and  statutory  limita- 
tions of  municipal  indebtedness.  36 
C.  C.  A.  6. 

Statutory  exemptions  of  building  and 
loan  associations  from  operation  of 
usury  laws.    36  C.  C.  A.  343. 

Bepeal  of  statutes  by  implication.  38 
(T  C.  A.  136. 

Power  of  Legislature  to  pass  curative 
statutes.    30  C.  C.  A.  180. 

Amendment  of  amended,  repealed,  or 
invalid  statutes.    44  C.  C.  A.  500. 

Effect  of  violation  of  statutes  limiting 
speed  of  trains.     50  C.  C.  A.  5. 

Construction  of  statutes  as  affected  by 
mistakes  in  writin|;,  grammar,  spell- 
ing, and  punctuation.  65  C.  C.  A. 
237. 

History  and  passage  of  statutes  and 
contemporary  circumstances  as  aids 
to  construction.    65  C.  C.  A.  535. 

Pleading  private  statutes.  67  C.  C.  A. 
241. 

Construction  and  operation  of  provisos, 
exceptions  and  saving  clauses.  76  C. 
C.  A.  381. 

Validity  of  laws  alleged  to  impair 
diarter  or  franchise  of  corporation  as 
dependent  on  reservation  of  power  to 
alter  or  amend.     77  C.  C.  A.  281. 

Statutory  change  of  remedy  as  im- 
pairing obligation  of  contracts.  03 
C.  C.  A.  281. 

STOCKHOLDERS. 

Liability  to  creditors  of  corporation. 
23  C.  C.  A.  315;   33  C.  C.  A.  23. 

Enforcement  of  statutory  liability  of 
stockholders  in  national  banks.  52 
C.  C.  A.  6. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.     52  C.  C.  A.  305. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.    61  C.  C.  A.  322. 

Right  of  stockholders  to  sue  or  defend 
on  behalf  of  corporation  as  depend- 
ent on  refusal  of  corporation  or  of- 
ficers to  act.    87  0.  C.  A.  300. 

Rights  of  minority  stockholders  as  to 
management  of  corporate  affairs.  80 
0.  C.  A.  482. 

STREET  RAILROADS. 
Care  required  of  motormen.    40  C.  C. 

A.  361. 
Relative  rights  of  street  railroads,  and 

vehicles  and  pedestrians  in  use  and 

occupation  of  streets.     73  C.  C.  A. 

12. 


STRIKES.     See  Injunction. 

SUBROGATION. 
To  rights  of  mortgagee.     42  C.  C.  A. 

304. 
Of  insurer  under  assignment  of  rights 

of  insured.    65  C.  C.  A.  615. 

SUICIDE. 
As  a  defense  to  a  suit  for  life  insur- 
ance.   16  C.  C.  A.  623;  28  C.  C.  A. 
284. 

SUNDAY. 
As  dies  non  juridicus.     12  C.  C.   A. 
462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeals. 

1  C.  C.  A.  5. 
Jurisdiction.     1  C.  C  A.  0,  11. 
Review     of     jurisdiction     of     circuit 

courts.    48  C.  C.  A.  351. 

TARIFF  LAWS. 
Interpretation  of  commercial  and  trade 
terms.    18  C.  C.  A.  545. 

TAXATION. 

Of  railroad  land  grants.  4  C.  C.  A. 
106. 

Of  equitable  title  to  public  lands.  4  C. 
C.  A.  106. 

Lands  of  the  United  States  not  sub- 
ject to  state  taxation.  4  C.  C.  A. 
106. 

Due  process  of  law.     8  C.  C.  A.  308. 

Notice  of  equalization.    8  C.  C.  A.  400. 

Forfeiture  for  nonpayment.  8  C.  C. 
A.  401. 

Regulation  and  taxation  of  interstate 
commerce  by  state.  8  C.  C.  A.  402 ; 
24  C.  C.  A.  21. 

Limitations  of  taxing  power  from  mu- 
tual independence  of  federal  and 
state  governments.    23  C.  C.  A.  515. 

Of  foreign  corporations.  24  C.  C.  A. 
13. 

Tax  deed  as  color  of  title.  24  C.  C.  A. 
402. 

Of  intangible  property  of  nonresidents. 
31  C.  C.  A.  467. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  C.  C.  A.  550. 

Of  bank  deposits.    60  C.  C.  A.  413. 

Impairing  obligation  of  contracts  for 
exemption  from  taxation.  70  C.  C. 
A.  204. 

Place  of  taxation  of  property  held  in 
trust  or  other  fiduciary  capacity.  72 
C.  C.  A.  283. 

Restraining  collection  of  taxes  because 
of  excessive  or  unequal  assessments 
or  valuations.    07  C.  C.  A.  16. 

TELEGRAPHS  AND  TELEPHONES. 

Measure  of  damages  in  actions  against 
telegraph  and  telephone  companies. 
15  C.  C.  A.  235;   28  C.  C.  A.  59. 
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TELEGRAPHS  AND  TELEPHONES 
—Cont'd. 

Damage  for  mental  suffering  from  de- 
lay In  delivering  telegram.  11  C  C. 
A.  571;  15  C.  C.  A.  250;  28  a  C. 
A.  62. 

Delay  in  transmission  of  message- 
Failure  to  disclose  that  line  was  not 
in  working  order.    14  C.  C.  A.  177. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  C.  C. 
A.  155;   90  C.  C.  A.  14. 

Notice  and  acceptance,  by  sender  of 
message,  of  printed  conditions  on 
telegiBph  company's  blanks.     89  C 

TENANCY  IN  COMMON. 
Rights  of  co-tenant  as  to  improvementi 
made  under  mistaken  belief  of  per* 
feet  title.    e9  a  C.  A.  19. 

TENT^ER. 
Persona  by  whom  tender  may  be  made. 
84  a  a  A.  428. 

TERRITORIES. 
Effect   of   acquisition   of  territory  by 
United  States  on  laws  and  property 
rights  therein.    80  C.  C.  A.  457. 

THREATENING  POSTAL  CARDS. 
Nonmailable  matter.    30  C.  C.  A.  04. 

TITLE. 

Rights  of  co-tenant  as  to  improye- 
ments  made  under  mistaken  belief  of 
perfect  title.    G9  C.  C.  A.  19. 

Transfer  of  title  as  dependent  on  ap- 
propriation by  seller.  83  C.  C  A. 
470. 


19    C.    C.    A. 


TITLE  INSURANCE. 

27a 


TORTS. 

Liabilities  of  carriers  for  negligence 
and  torts  of  servants.  10  C.  C.  A. 
466;    27  C.  C.  A.  651. 

Of  wife— Liability  of  husband.  12  C. 
C.  A.  196. 

Municipal  liability  for  torts  of  public 
officers.     14  C.  C.  A.  534. 

As  affecting  demurrage.  21  C.  C.  A. 
345. 

Maritime  liens  for  torts.  34  C.  C.  A. 
565. 

Liability  of  corporation  for  torts.  39 
c.  a  A.  9. 

Liability  of  principal  for  torts  of 
agent.    43  C.  C.  A.  3ia 

Liabilities  of  charitable  institutions 
for  negligence.    47  C.  C.  A.  134. 

Admiralty  jurisdiction.  62  C.  C.  A. 
279. 

Effect  of  acquittal  in  criminal  prose- 
cution on  liability  in  tort  for  alleged 
criminal  act.    79  G.  C.  A.  407. 

TRADE-MARKS        AND        TRADE- 
NAMES. 
Contracts  relating  to  use.    14  C.  C.  A. 
104. 


TRADE-MARKS  AND  TRADB- 
NAMES^-Cont'd. 

Assignment  of  right  to  use  a  person's 
name.  17  a  C.  A.  579;  27  C.  C.  A. 
300. 

Right  to  use  one's  own  name.  17  C. 
C.  A.  679;   27  C.  C.  A.  357. 

Use  of  corporate  and  firm  names.  17 
C.  C.  A.  579;   27  C.  C.  A.  357. 

Use  of  geographical  names.  17  C  C. 
A.  657;   35  O.  C.  A.  242. 

Unfair  competition.  20  C.  C.  A.  165 ; 
30  C.  C.  A.  37a 

Laches  as  a  defense  in  suits  for  in- 
fringement 22  C.  a  A.  211 ;  36  C. 
C.  A.  613. 

Misleading  or  false  labels.  29  C  C. 
A.  250;   97  O.  C.  A.  265. 

Abandonment.     38  O.  C.  A.  294. 

Arbitrary,  descriptiye,  or  fictitious 
character  of  trade-marks  and  trade- 
names.   50  C.  a  A.  323. 

Names  of  books  or  other  publications 
as  trade-marks  or  trade-names.  88 
C.  C.  A.  601. 

Restraining  infringement  of  trade- 
mark or  trade-name  as  dependent  on 
knowledge  or  intent  of  infringer.  90 
C.  C.  A.  4. 

TRADE  SECRETS. 
Disclosure.  58  C.  C.  A.  a 

TRESPASS. 
Rights  of  trespasser  on  train.     31  C. 

C.  A.  76. 
Liabilities   of  corporations.    39   C.   C. 

A.  15. 
Liability    of    railroads    or    street    car 

companies  for  ejection  of  trespassers. 

51  C.  a  A.  578. 
Negligence  in  ejecting  trespasser  under 

disability.     62  C.  C.  A.  422. 
Care  required  of  railroads  as  to  tres- 
passers on  or  near  tracks.    97  C.  C. 

A.  566. 

TRIAL. 

Jury  trial  in  federal  court.  5  C.  C. 
A.  em ;  26  C.  C.  A.  528 ;  27  C.  C. 
A.  393. 

Instructing  jury  and  receiving  verdict 
on  Sunday.     12  C.  C.  A.  462. 

Comments  of  counsel  on  failure  to 
produce  witness.    13  C.  C  A.  589. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  C.  A.  275. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  C.  A. 
600. 

Operation  and  effect  of  motions  by 
both  plaintiff  and  defendant  for  di- 
rection of  verdict.     77  C  C.  A.  8. 

Credibility  of  witnesses  or  parties  tes- 
tifying as  question  for  jury.  88  C. 
C.  A.  143. 

TRUSTS. 
Citizenship  of  trustee  as  affecting  the 
jurisdiction    of    the    federal    courts. 
10  C.  C.  A.  252;   27  C.  0.  A.  800. 
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TRUSTS— Confd. 

Assets  of  corporation  when  tmst  fund 
for  creditors.    23  C.  C.  A.  315. 

Place  of  taxation  of  property  held  in 
trust  or  other  fiduciary  capacity.  72 
C.  C.  A.  283. 

Rieht  of  trustee  to  purchase  property 
directly  from  cestui  que  trust.  9(3 
C.  C.  A.  110. 

Fraud  or  other  wrong  in  acquisition  of 
real  property  as  creating  construct- 
ive trust.    94  C.  C.  A.  485. 

UNITED  STATES. 

Estoppel  against.     16  C.  C.  A.  353. 

Assignment  of  claims  and  government 
contracts.     22  C.  C  A.  650. 

Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.    70  C.  C.  A.  653. 

Effect  of  acquisition  of  territory  by 
United  States  on  laws  and  property 
righU  therein.    80  C.  C.  A.  457. 

USURY. 

Statutory  exemptions  of  building  and 
loan  associations  from  operation  of 
usury  laws.    36  C.  C.  A.  343. 

What  law  governs  usury  by  building 
and  loan  associations.  51  C.  C.  A. 
319. 

VENDOR  AND  PURCHASER. 
•  Marketable  title.    40  C.  C.  A.  592. 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  57  C. 
C.  A.  5. 

Right  of  vendor  seeking  specific   per- 
formance  of   contract   to    have    title 
E effected  pending  suit.     80  C.  C.  A. 
54. 

Deficiency  judgments  and  personal  lia- 
bility on  foreclosure  of  vendors' 
liens.     82  C.  C.  A.  488. 

Necessary  and  proper  parties  in  suits 
to  foreclose  or  enforce  vendors'  liens. 
83  C.  C.  A.  359. 

Conditions  and  collateral  agreements 
on  execution  or  transfer  of  bills  or 
notes  as  affecting  bona  fide  purchas- 
ers.    95  C.  C.  A.  207. 

WAIVER. 
Of  prepayment  of  insurance  premiums, 

13  C.  C.  A.  292. 
Of  maritime  liens.*   17  C.  C.  A.  102. 
Of  conditions  of  insurance.     27  C.  C. 

A.  46. 
Of  defense  by  acceptance  of  premiums, 

33  C.  C  A.  369. 
Of  trial  by  jury  in  criminal  prosecu 

tions.     39  C.  C.  A.  281. 
Of  right  as  to  district  in  which  suit 

may  be  brought.     52  C.  C.  A.  192; 

87  C.  C.  A.  034. 
Of  right   to   remove  cause   to   federal 

court     06  C.  C.  A.  612. 


WAIVER— Confd. 
Of  objections  to  instructions  in  crim- 
inal prosecutions.    88  C.  C.  A«  302. 

WAR. 
The  neutrality  laws.    28  C.  C.  A.  622 

WAREHOUSEMEN. 
Liability  of  carriers  as.     20  C.  C.  A 
529. 

WATERS   AND    WATER  COURSES. 

Pollution  of  water  courses.  37  C.  C 
A.  538. 

Abandonment  of  water  rights.  45  C 
C.  A.  190. 

Liabilities  of  companies  furnishing  wa- 
ter for  domestic  and  municipal  pur- 
poses for  injuries  from  insufficient 
supply.    99  C.  C.  A.  266. 

Effect  of  appiopriation  of  waters  on 
public  lands  as  against  subsequent 
grants,  entries  and  patents.  104  C. 
C.  A.  145. 

WIFE. 

Death  of  husband  by  wrongful  act- 
Damages.    1  C.  C.  A.  33. 

Liability  of  husband  for  torts  of.  12 
C.  C.  A.  196. 

WILLS. 
Probate  jurisdiction  of  federal  courts, 
36  C.  C.  A.  276. 

WITNESSES. 

Competency  in  federal  courts — Follow- 
ing state  practice.  5  C.  C.  A.  602; 
21  C.  C.  A.  278. 

Method  of  summoning  —  Following 
state  practice.     5  C.  C.  A.  602. 

Comments  of  counsel  in  argument  on 
failure  to  produce.     13  C.  C.  A.  589. 

Competency  of,  as  to  general  reputa- 
tion.    53  C.  C.  A.  109. 

Misconduct  of  witness  with  reference 
to  cause  on  trial  as  ground  for  im- 
peachment.    71  C.  C.  A.  411. 

Time  for  objection  to  competency  of 
witness.    74  C.  C.  Al.  3. 

Impeachment  and  contradiction  of  par- 
ty called  as  witness  by  adversary. 
74  C.  C.  A.  142. 

Excuses  for  disobedience  of  subpoenas. 
76  C.  C.  A.  591. 

Right  of  accused  to  be  confronted  by 
witnesses.     80  C.  C.  A.  116. 

Impeachment  of  witness  by  evidence  of 
statements,  declarations,  or  admis- 
sions, showing  bias  or  prejudice.  86 
C.  C.  A.  593. 

Credibility  of  witnesses  or  parties  tes- 
tifying as  question  for  jury.  88  C. 
C.  A.  143. 

Right  to  require  plaintiff  in  action  for 

{)ersonal  injuries  to  submit  to  phys- 
cal  examination.    93  C.  C.  A.  435. 
Examination    of    witnesses    by    court. 

95  C.  C.  A.  4. 
Competency  of  witnesses  attesting  exe- 
cution of  deed.    95  C.  C.  A.  331. 
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CASES 

ARGUED  AND  DETEKMINED 

IN   THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 


(181  Fed.  55.) 

ELLSWORTH  ▼.  LYONS. 

(C?ircult  CJourt  of  Appeals,  Sixth  Circuit  July  13,  1910.) 

No.  2,017. 

L  Bankruptcy  (8  467*)— REriBEE's  Findings— Conclusiveness. 

The  flndingr  of  a  referee  in  bankruptcy  that  bankrupt  was  solvent  at 
a  particular  time  vrill  be  accepted  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  {  467.* 
Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.] 

2.  Corporations  (S  545*) — Right  to  Prefer  Creditors. 

A  corporation  can  secure  one  class  of  stockholders  over  another. 
fEd  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  2170-2175; 
Dec.  Dig.  S  645.*1 

3.  Corporations  (|  545*) — Contracts  with  Stockholders— Validity. 

In  the  absence  of  express  statutory  authority  therefor,  a  contract  be- 
tween a  corporation  and  a  stockholder,  by  which  the  latter  is  to  receive 
the  par  value  or  any  part  of  his  stock  before  all  corporate  debts  are  paid, 
is  contrary  to  public  policy,  and  void.' 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |f  217(V-2175 ; 
Dec.  Dig.  {  545.*] 

4.  Corporations  (S  156*) — Preferred  Stockholders— Dividends— Source. 

Under  Comp.  Laws,  Mich.  1897,  S  7073,  providing  for  the  payment  of 
dividends  on  preferred  before  common  stock,  they  are  payable  only  from 
net  earnings. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {§  681-583, 
59G-603;    Dec.  Dig.  {  156.*] 

5.  Corporations  (§  156*) — Preferred  Stockholders— Nature  of  Rights. 

A  holder  of  preferred  stock  under  Comp.  Laws,  Mich.  1897,  {  7073,  is 
a  stockholder,  and  not  a  creditor. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  U  581-583, 
596-1503;   Dec.  Dig.  |  156.*] 

^or  other  cases  see  same  topic  ft  |  mumbsb  in  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Bep'r  Indexes 

^•See  note  at  end  of  case. 
104aC.A.— 1 
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6u  CoBPORATioNs  (8  545*) — Preferred  Stock—Validity  op  Secubitt. 

A  corporation  caunot  as  against  its  creditors  secure  the  retirement  of 
preferred  stock  issued  under  Comp.  Laws,  Mich.  1897,  §  7073,  by  appro- 
priating assets  otherwise  available  to  creditors,  as  by  carrying  an  insur- 
ance policy  out  of  the  corporate  assets,  though  creditors  did  not  extend 
credit  on  the  faith  of  the  policy  being  a  corporate  asset. 

[Ed.  Note.— -For  other  cases,  see  Corporations,  Cent.  Dig.  §§  2170-2175 ; 
Dec.  Dig.  §  545.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

In  the  matter  of  the  Lansing  Veneered  Door  Company,  bankrupt. 
From  an  order  of  the  District  Court  reversing  an  order  of  the  referee 
directing  certain  payment,  John  E.  Ellsworth  appeals  adversely  to  T. 
Rogers  Lyons,  trustee  of  the  estate.    Order  affirmed. 

B.  B.  Selling,  for  appellant. 
W.  C.  Brown,  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SAN  FORD,  District  Judge. 

KNAPPEN,  Circuit  Judge.  The  appellant,  on  behalf  of  himself 
and  other  holders  of  preferred  stock  of  the  Lansing  Veneered  Door 
Company  (hereafter  referred  to  as  the  "Door  Company"),  petitioned  the 
referee  for  an  order  directing  the  payment  to  him  and  such  otner 
stockholders  of  the  proceeds  of  a  certain  policy  of  insurance  upon  the 
life  of  Charles  Broas,  taken  out  by  the  bankrupt  company  for  the  pur- 
pose of  securing  the  payment  of  the  dividends  upon  said  preferred 
stock  and  the  ultimate  redemption  of  the  same  at  par.  The  referee 
granted  the  petition.  The  District  Court,  upon  review  of  the  referee's 
order,  reversed  the  same  and  dismissed  the  petition.  The  important 
facts  are  these : 

The  Door  Company  was  originally  incorporated  in  1896.  It  had 
then  no  preferred  stock.  In  1902  its  capital  stock  was  increased  to 
$50,000 ;  $30,000  being  common  and  $20,000  preferred.  This  action 
was  taken  under  the  provisions  of  section  7073  of  the  Compiled  Laws 
of  Michigan  hereafter  referred  to.  The  full  $20,000  of  preferred  stock 
was  subscribed  by  Charles  Broas,  secretary  of  the  company,  who  had 
charge  of  the  floating  of  the  same.  Section  1  of  article  4  of  the  com- 
pany's by-laws  provides  that: 

"Three  thousand  shares  shaU  be  known  as  common  stock,  fully  paid  and 
non-assessable,  with  power  of  voting  at  stockholders*  meeting,  one  vote  for 
each  share.  Two  thousand  shares  shall  be  known  as  preferred  stock,  draw- 
ing six  per  cent  interest,  payable  semiannually,  and  redeemable  in  nineteen 
hundred  and  twelve." 

Sections  2  and  3  are  as  follows : 

"Sec.  2.  The  preferred  stock  shall  be  retired  in  full  at  par  on  the  first  day 
of  June,  1912.  I\)t  the  purpose  of  providing  a  fund  for  the  redemption  and 
retirement  of  said  preferred  stock  there  has  been  placed  upon  the  life  of 
Charles  Broas,  secretary,  treasurer  and  general  manager,  twenty  thousand 
dollars  ($20,000)  of  life  insurance  in  the  Mutual  Benefit  Insurance  Company 
of  Newark,  N.  J.  Said  insurance  is  taken  on  the  ten  year  endowment  plan 
and  the  full  amount  is  payable  directly  to  this  company  on  the  death  of  the 

•For  other  caMi  see  same  topic  A  i  ntjmbbb  in  Dec.  &  Am.  Dlgi.  1907  to  date,  4  Rep'r  Indexea 
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Insured,  or  at  tbe  expiration  of  ten  years  sbonld  the  insured  be  then  lirlBf. 
"Sec  3.  After  providing  for  the  payment  of  dividends  on  the  preferred 
stodc  and  before  any  diyideuds  shall  be  declared  or  paid  upon  the  conmHHi 
stock  there  shall  be  set  aside  from  the  net  earnings  of  the  business  of  the 
company  each  year  and  paid  to  the  Mutual  Benefit  Insurance  Company  of 
Newark,  N.  J.,  at  the  time  when  such  premium  becomes  due  a  sum  sufficient  to 
pay  such  premiums,  less  the  dividend  paid  on  such  policy.  The  moneys  re- 
ceived ($20,000)  by  this  company  at  the  expiration  of  the  endowment  period, 
or  by  the  death  of  the  insured,  shall  be  used  for  no  other  purpose  whatsoever 
than  the  retirement  of  the  preferred  stock.  It  beinfc  specially  provided  that 
in  case  of  the  death  of  the  insured  the  moneys  due  ($20,000)  shall  be  used  only 
for  the  purchase  of  preferred  stock  at  par." 

Section  4  provides  that  whenever  the  surplus  in  the  hands  of  the 
company  exceeds  the  amount  necessary  to  pay  the  next  year's  premium 
on  the  insurance  policy,  together  with  the  amoimt  required  to  meet 
interest  on  the  preferred  stock  for  the  next  two  years,  "such  surplus 
and  such  surplus  only  may  be  used  in  the  payment  of  dividends  on 
the  common  stock,  or  may,  by  a  two-thirds  vote  of  the  owners  of  the 
common  stock,  be  used  in  the  purchase  of  preferred  stock." 

Section  5  requires  the  by-laws  referred  to,  together  with  section 
7073  of  the  Michigan  statutes  above  mentioned,  conferring  authority 
for  the  issue  of  preferred  stock,  to  be  printed  upon  the  certificates 
thereof,  and  forbids  amendment  or  repeal  of  the  by-laws  without  the 
consent  of  all  the  holders  of  preferred  stock  and  of  two-thirds  of  the 
holders  of  common  stock.  The  by-laws,  together  with  the  statute  re- 
ferred to,  were  in  fact  printed  upon  the  certificates  of  stock  when 
issued,  to  which  were  attached  semiannual  coupons  representing  divi- 
dends for  the  10-year  period  commencing  October  1,  1902,  each  cou- 
pon containing  this  recital:  "The  same  being  six  months'  dividends 
on  $500.00  preferred  stock."  The  10-year  endowment  policy  was  in 
fact  taken  out  as  contemplated,  and  the  holders  of  preferred  stock 
purchased  the  same  in  reliance  thereon  as  security  for  such  prefer- 
red holdings.  Previous  to  February  18,  1904,  the  company  paid  in 
cash,  out  of  its  assets,  premiums  amounting  to  $4,408.89.  After  that 
date  it  paid  only  the  sum  of  $22.49,  which  was  interest  due  on  a 
deferred  payment  maturing  February  18,  1904.  Later  premiums  were 
met  through  loans  upon  the  policy.  Proceedings  in  bankruptcy  were 
beg^n  against  the  company  August  18,  1906.  On  November  23,  1906, 
the  trustee  in  bankruptcy  surrendered  the  policy  to  the  insurance  com- 
pany, receiving  therefor  $2,310.71,  as  its  surrender  value.  The  referee 
concluded,  apparently  with  considerable  difficulty,  that  the  company 
was  solvent  upon  February  18,  1904,  without  taking  into  account  the 
insurance  policy.  He  also  found  that  the  Door  Company  had  no  cred- 
itors at  the  time  of  the  adjudication  in  bankruptcy  or  at  the  time  of  the 
filing  of  the  petition  tfierein,  who  were  such  upon  February  18,  1904, 
and  that  there  was  no  evidence  that  any  credit  was  extended  by  any 
creditor  of  the  company  "upon  the  basis  or  supposition  that  the  said 
life  insurance  policy  was  an  asset  of  said  corporation  for  the  payment 
of  its  debts."  It  also  appeared  that  a  further  issue  of  preferred  stock 
was  made  in  1906.  This  fact,  however,  does  not  become  material  in 
the  view  we  take  of  the  case. 

The  sole  question  presented  is  whether,  as  against  the  creditors  of 
an  insolvent  manufacturing  corporation  organized  under  the  laws  of 
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Michigan,  the  preference  attempted  to  be  given  stockholders  of  the 
character  in  question  can  be  sustained  as  to  assets  set  apart  while  the 
company  is  still  solvent  for  the  security  of  said  holdings,  but  still  held 
by  the  company  under  an  attempted  trust  in  favor  of  such  holders. 
We  say  this  because,  in  the  first  place,  we  must  accept  the  conclusion 
of  the  referee  that  the  company  was  solvent  when  the  insurance  prem- 
iums in  question  were  paid.  In  the  next  place,  no  question  of  the  law- 
fulness of  the  payment  of  the  dividends  actually  paid  is  here  involved, 
but  only  of  the  application  of  funds  now  on  hand  to  the  ultimate  re- 
demption of  the  preferred  holdings.  Moreover,  the  fund  representing 
the  proceeds  of  insurance  was  actually  paid  from  the  assets  of  the 
company,  thus  reducing;  to  that  extent  the  amount  available  to  cred- 
itors and  rendering  it  immaterial  whether  paid  from  earnings  of  the 
company  or  not.  And,  finally,  the  title  to  the  securities  representing 
the  fund  so  paid  from  the  assets  of.  the  cornpany  was  still  held  by  the 
latter  at  the  time  bankruptcy  intervened.  That  the  terms  of  the  by- 
laws and  stock  certificates  are  intended  to  create  the  preference  claim- 
ed is  clear.  The  important  question  is  whether  the  company  had  pow- 
er to  give  such  preference.  The  law  is  well  settled  that  a  corpora- 
tion may  lawfully  give  security  to  one  class  of  stockholders  over  an- 
other class.  Warren  v.  King,  108  U.  S.  389,  2  Sup.  Ct.  789,  27  L. 
Ed.  769 ;  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.  (6th  Circuit)  78 
Fed.  664,  670,  24  C.  C.  A.  271,  36  L.  R.  A.  826;  Continental  Trust 
Co.  V.  Toledo,  St.  L.  &  K.  C.  R.  Co.  (C.  C,  N.  D.  Ohio)  86  Fed.  929, 
949 ;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.  (6th  Cir- 
cuit)  95  Fed.  497,  531,  36  C.  C.  A.  155.  It  is  equally  well  settled  that  a 
contract  between  a  corporation  and  a  stockholder  by  which  the  latter  is 
to  receive  the  par  value  or  any  part  of  his  stock  before  all  corporate 
debts  are  paid  is  contrary  to  public  policy,  and  void.  Warren  v.  King, 
108  U.  S.  389,  396,  2  Sup.  Ct.  789,  27  L.  Ed.  769;  Hamlin  v.  Toledo, 
St.  L.  &  K.  C.  R.  Co.  (6th  Circuit)  78  Fed.  664,  670,  671-672,  24  C.  C. 
A.  271,  36  L.  R.  A.  82G;  Guaranty  Trust  Co.  v.  Galveston  City  R.  R. 
Co.  (5th  Circuit)  107  Fed.  311,  46  C.  C.  A.  305 ;  American  Steel  &  Wire 
Co.  V.  Eddy,  130  Mich.  266,  269,  89  N.  W.  952;  s.  c.  138  Mich.  403, 
407-410,  101  N.  W.  578 ;  Clark  v.  E.  C.  Clark  Machine  Co.,  151  Mich. 
416,  424,  115  N.  W.  416 ;  Cook  on  Stocks  and  Stockholders  (3d  Ed.)  § 
271. 

Appellant  contends  that  the  holders  of  this  so-called  preferred  stock 
were  not  in  reality  stockholders  at  all,  but  were  essentially  creditors, 
and  that  the  corporation  could  lawfully  secure  to  them  the  repayment 
of  loans  made  as  such.  It  may  be  conceded  that  if  the  preferred  hold- 
ers in  question  were  in  reality  creditors  purely,  and  not  stockholders, 
it  was  competent  to  secure  the  repayment  of  the  money  so  advanced. 
The  status  of  these  holders  must  be  determined  largely  by  reference 
to  the  statute  creating  that  status. 

Section  7073  of  the  Michigan  Compiled  Laws  of  1897  (which  was 
added  in  1893  by  way  of  amendment  to  the  general  act  providing  for 
the  incorporation  of  manufacturing  companies,  and  under  which  the 
amendment  of  the  articles  of  association  of  the  Door  Company  and  the 
issue  of  the  preferred  interests  in  question  were  had)  confers  power 
upon  such  manufacturing  company  "to  create  and  issue  certificates  for 


Digitized  by  VjOOQ IC 


ELLSWORTH   V.  LTON8.  O 

two  kinds  of  stock,  viz.:  General  or  common  stock,  and  preferred 
stock,  which  preferred  stock  shall  at  no  time  exceed  two-thirds  of  the 
actual  capital  paid  in,  and  shall  be  subject  to  redemption  at  par  at  a 
certain  time  to  be  fixed  by  the  by-laws  of  said  corporation,  and  to  be 
expressed  in  the  certificates  therefor."     It  is  further  provided  that : 

"The  holder  of  such  preferred  stock  shall  be  entitled  to  a  fixed  diyideDd, 
payable  quarterly,  half-yearly  or  yearly,  which  said  dividend  shall  be  cumu- 
lative,  payable  at  the  time  expressed  in  said  certificate,  not  to  exceed  eii^bt 
per  cent  per  annum,  before  any  dividend  shall  be  set  apart  or  paid  on  the 
common  stock." 

It  is  further  provided  that : 

"In  no  event  shall  the  holder  of  such  preferred  stoc*  be  individually  or 
personally  liable  for  the  debts  or  other  liabilities  of  said  corporati<Mi,  except- 
ing debts  for  labor." 

It  is  further  provided  that  both  preferred  and  common  stockholders 
shall  participate  in  the  election  of  the  board  of  directors  except  when 
otherwise  provided  in  the  articles  of  association,  with  the  express  re- 
quirement, however,  of  such  participation  by  the  preferred  stockhold- 
ers whenever  the  common  stock  shall  be  impaired  to  the  extent  of  10 
per  cent,  thereof  or  whenever  any  dividend  due  on  the  preferred  stock 
shall  remain  unpaid  for  60  days.  The  statute  contains  this  further 
express  provision : 

"If  for  any  reas<Hi  said  corporation  shall  cease  business  or  become  insolv- 
ent, then  after  the  payment  of  all  liabilities  and  debts,  the  remainder  of  the 
assets  of  said  corporation  shall  be  applied,  first  in  payment  in  full  of  all 
preferred  stock  and  then  unpaid  dividends  due  thereon,  and  the  balance 
divided  pro  rata,  share  and  share  alike,  among  the  holders  of  the  common 
stock." 

It  is  thus  seen,  first,  that  holders  of  the  class  here  in  question  are 
throughout  the  statute  treated  as  stockholders  and  not  as  creditors ;  sec- 
ond, that  such  preferred  stock  is  not  entitled  to  be  withdrawn  by  the 
holder,  but  is  only  "subject  to  redemption,"  the  provision  in  the  by-laws 
for  such  right  of  withdrawal  being  thus  without  statutory  authority; 
third,  the  return  upon  the  stock  is  characterized  as  dividends  and  not 
as  interest,  and,  while  this  dividend  is  not  in  terms  payable  only  from 
the  net  earnings,  such  is  its  legal  eflfect  (Lockhart  v.  Van  Alstyne,  31 
Mich.  75,  18  Am.  Rep.  156 ;  Warren  v.  King,  supra ;  Hamlin  v.  To- 
ledo, St.  L.  &  K.  C.  R.  Co.,  supra) ;  fourth,  participation  by  the  pre- 
ferred stockholders  in  the  management  and  control  of  the  corporate 
affairs  is  provided  for,  not  only  in  case  of  impairment  of  common  stock 
or  failure  to  pay  dividends  on  preferred  stock,  but  at  all  times,  as  the 
articles  of  association  contain  no  provision  to  the  contrary ;  fifth,  no 
priority  is  allowed  to  preferred  stockholders  over  creditors.  On  the 
contrary,  the  priority  is  awarded  only  as  to  common  stockholders,  and 
then  only  (in  case  of  insolvency  and  by  the  express  terms  of  the  stat- 
ute) "after  the  payment  of  all  liabilities  and  debts."  That  the  holder 
of  preferred  stock  under  this  Michigan  statute  is  a  stockholder 
merely,  and  not  a  creditor,  seems  clear.  We  find  nothing  to  the  con- 
trary in  the  obiter  remark  of  Justice  Grant  in  Continental  Paint  Co. 
V.  Secretary  of  State,  128  Mich.,  at  pages  624-625,  87  N.  W.,  at 
page  901.    On  the  other  hand,  the  decisions  of  the  Supreme  Court  of 
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Michigan  in  American  Steel  &  Wire  Co.  v.  Eddy,  130  Mich.  266,  89 
N.  W.  952,  and  138  Mich.  403,  407,  408,  409-^10,  101  N.  W.  578,  are 
peculiarly  in  point.  In  that  case  suit  was  brought  to  recover  from  a 
holder  of  preferred  stock  issued  under  section  7073  dividends  received 
in  alleged  impairment  of  the  capital  stock,  section  7057  permitting 
such  recovery  upon  withdrawal  or  refunding  to  stockholders  of  any 
part  of  the  capital  stock  before  payment  of  all  the  debts  of  the  cor- 
poration. The  claim  was  made  by  the  defendant  that  the  subscrip- 
tion to  the  stock  was  merely  a  loan,  and  so  intended.  It  was  held 
that  the  money  paid  must  be  considered  as  a  purchase  of  stock,  and 
not  a  loan,  and  that  one  who  loans  money,  but  takes  stock  absolute  upon 
its  face,  is  liable  as  a  stockholder.  It  was  further  held  that  notwith- 
standing the  provisions  of  section  7073,  exempting  the  holder  of  such 
preferred  stock  from  liability  for  the  debts  and  other  liabilities  of  the 
corporation  (excepting  debts  for  labor),  he  was  still  liable  for  dividends 
received  which  were  not  paid  out  of  the  earnings ;  the  preferred  stock- 
holder under  section  7073  being  held  to  have  no  greater  right  to  a 
dividend  from  the  capital  stock  of  an  insolvent  corporation  than  any 
other  stockholder  until  the  debts  are  paid.  The  cases  of  Warren  v. 
King  and  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.,  supra,  are  also 
well  in  point.  In  the  former  case  the  certificates  declared  that  "the 
preferred  stock  is  to  be  and  remain  a  fixed  claim  upon  the  property 
of  the  company  after  its  indebtedness,"  with  provisions  for  semi- 
annual payment  of  interest  from  net  earnings  in  advance  of  partici- 
pation therein  by  the  common  stock.  In  deciding  that  these  prefer- 
red stockholders  had  no  claim  on  the  property  superior  to  that  of 
creditors  under  debts  contracted  by  the  company  subsequently  to 
the  issue  of  the  preferred  stock,  and  that  their  only  valid  claim  was 
one  to  a  priority  over  the  holders  of  common  stock,  the  court  said  of 
the  security  in  question : 

"But  it  is  stock,  and  part  of  the  capital  stock,  with  the  characteristics  of 
capital  stock.  One  of  such  characteristics  is  that  no  part  of  the  property 
of  a  corporation  shall  go  to  reimburse  the  principal  of  capital  stock  until 
all  the  debts  of  the  corporation  have  been  paid.  It  would  require  the  clearest 
language  to  admit  of  the  application  of  a  different  rule  to  any  capital  stock." 

In  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.,  supra,  this  court  speak- 
ing through  Judge  (now  Mr.  Justice)  Lurton,  said : 

"There  Is  a  wide  difference  between  the  relation  of  the  creditor  and  the 
stockholder  to  the  corporate  property.  One  cannot  well  be  a  creditor  as  re- 
spects creditors  proper,  and  a  stockholder  by  virtue  of  a  certificate  evidencing 
his  contribution  to  the  capital  stock  of  the  corporation.  Stock  is  capital,  and 
a  stock  certificate  but  evidences  that  the  holder  has  ventured  his  means  as 
a  part  of  the  capital.  It  is  the  fixed  characteristic  of  capital  stock  that  no 
part  of  it  can  be  withdrawn  for  the  purpose  of  reimbursing  the  principal  of 
the  capital  stock  until  the  debts  of  the  corporation  are  paid.  These  prin- 
ciples are  elementary." 

And  again: 

"If  the  purpose  In  providing  for  these  peculiar  shares  was  to  arrange  mat- 
ters so  that,  under  any  circumstances,  a  part  of  the  principal  of  the  stock 
might  be  withdrawn  before  the  fuil  dlscliarge  of  all  corporate  debts,  the  de- 
vice would  be  contrary  to  the  nature  of  capital  stock,  opposed  to  public  pol- 
icy, and  void  as  to  creditors  affected  thereby/' 
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And  still  again : 

*^e  will  not  presome  that  their  pnrpoee  (that  of  the  preferred  stockhold- 
ers) was  to  adopt  a  device  by  which  they  might  withdraw  their  contribution 
to  the  capital  stock  and  leave  creditors  unpaid.  If  they  intended  that,  they 
have  not  made  it  plain,  and,  if  it  was  plain,  the  device  would  be  invalid  as 
to  creditors." 

The  holdings  involved  in  that  case,  and  held  to  be  stock,  had  no  vot- 
ing power.  As  has  already  appeared,  the  fact  that  only  subsequent 
creditors  are  affected  is  immaterial.  In  Clark  v.  E.  C.  Clark  Machine 
Co.,  supra,  a  holder  of  corporate  stock  sold  the  same  to  the  corpora- 
tion, taking  security  therefor.  There  was  no  claim  that  the  corporation 
was  then  insolvent.  The  good  faith  of  all  the  parties  was  conceded. 
No  creditors  existing  at  the  time  of  the  stock  purchase,  if  there  were 
any,  complained  of  the  transfer.  All  the  creditors  who  complained 
were  subsequent  creditors,  who  gave  credit  with  the  mortgage  on  file 
in  the  proper  office.  In  rejecting  the  security  as  invalid,  the  Supreme 
Court  of  Michigan  said : 

•'We  are  compelled  to  hold  that  the  assessable  stock  and  the  assets  of  a 
corporation  constitute  a  trust  fund,  not  only  for  the  benefit  of  exlstinic,  but 
also  for  futnre,  creditors  (American  Steel  &  Wire  Co.  v.  Eddy,  130  Mich.  266 
[89  N.  W.  952] ;  Peninsular  Savings  Bank  v.  Stove  Polish  Co.,  105  Mich.  535 
[63  N.  W.  5141 ;  Upton  v.  Tribllcock,  91  U.  S.  45  [23  L.  Ed.  203]),  and  that 
the  assets  of  a  corporation  cannot  be  used  by  it  in  the  purchase  of  its  out- 
standing stock  to  the  exclusion  of  subsequent  creditors.'* 

The  fact  that  the  stock  involved  in  the  Clark  Case  was  common 
stock  does  not  affect  its  application  to  the  point  to  which  the  case  is 
cited. 

We  are  not  to  be  understood  as  holding  that  a  corporation  cannot 
secure  a  creditor  for  money  loaned  by  way  of  insurance  upon  the  life 
of  its  manager  paid  for  out  of  the  assets  of  the  company.  What  we  do 
hold  is  that  it  is  not  lawful  for  a  corporation,  as  against  its  creditors, 
to  secure  the  retirement  of  preferred  stock  issued  under  the  Michigan 
statute  by  an  appropriation  of  the  assets  of  the  company  otherwise 
available  to  creditors ;  and  that  it  was  clearly  the  intention  of  the  par- 
ties concerned,  plainly  evidenced  by  the  references  to  and  reliance  up- 
on the  Michigan  statute,  to  make  the  holders  thereunder  stockholders 
and  not  creditors.  It  is  true  that  the  agreement  in  question  attempted 
to  secure  the  preferred  stockholders,  but  that,  as  shown  by  the  au- 
thorities cited,  is  incompetent  as  against  creditors  prior  or  subsequent, 
and  is  the  vice  of  the  situation.  It  can  make  no  difference  that 
creditors  are  not  shown  to  have  extended  credit  upon  the  supposition 
that  the  life  insurance  policy  was  a  corporate  asset  for  the  payment 
of  debts.  On  the  other  hand,  although  such  proposition  is  perhaps  not 
material,  there  is  no  showing  that  creditors  extended  credit  with  actual 
knowledge  of  the  fact  that  the  life  insurance  held  by  the  corporation, 
and  purdiased  with  its  assets,  was  pledged  for  the  retirement  of  the 
preferred  stock.  None  of  the  cases  cited  by  appellant  are  in  our  judg- 
ment inconsistent  with  the  conclusion  we  have  reached.  Thus  W.  C. 
&  Phil.  R.  Co.  V.  Jackson,  77  Pa.  321,  and  Williams  v.  Parker,  136 
Mass.  204,  involved  only  preferences  between  diflferent  classes  of  stock- 
holders; Fitch  V.  Wetherbee,  110  111.  475,  involved  no  question  of  the 
respective  rights  of  stockholders  and  creditors;  Atwood  v.  Dumas, 
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149  Mass.  167,  21  N.  E.  236,  3  L.  R.  A.  416,  involved  the  liability 
of  a  co-operative  bank  to  trustee  process  to  reach  the  funds  of  a  mem- 
ber which  were  by  statute  withdrawable  by  the  member  as  a  matter 
of  right  and  as  a  deposit.  The  case  there  presented  is  similar  to  that 
involved  in  Wilson  v.  Parvin  (6th  Circuit)  119  Fed.  652,  659,  56  C. 
C.  A.  268.  Burt  v.  Rattle,  31  Ohio  St.  116,  differed  from  the  case 
here  presented  in  the  important  particulars  that  the  statute  there  in 
question  expressly  authorized  the  corporation  to  guarantee  not  only 
dividends  but  actual  payment  at  a  fixed  time;  the  holder  of  the  pre- 
ferred stock  was  not  entitled  to  vote  under  any  circumstances,  nor  was 
he  liable  for  debts  under  any  circumstances ;  while  stockholders  were 
by  express  provision  of  the  constitution  liable  to  creditors.  The  pre- 
ferred holder  in  that  case  was  held  not  to  be  a  stockholder,  the  court 
saying : 

**A  stockholder  in  such  a  corporation  in  Ohio  without  Indiyidual  liability 
is  simply  an  impossibility.  To  declare  a  party  not  individually  liable  is 
prima  facie  to  declare  him  not  a  stockholder." 

The  court  was  compelled,  in  order  to  sustain  the  constitutionality 
of  the  statute,  to  hold  that  the  so-called  preferred  stockholders  were 
intended  to  be  creditors  merely.  In  Heller  v.  Marine  Bank,  89  Md. 
602,  43  Atl.  800,  45  L.  R.  A.  438,  73  Am.  St.  Rep.  212,  the  preferred 
stockholder  was  by  statute  given  priority  over  "any  subsequently 
created  mortgage,  or  other  incumbrance."  The  case  of  Totten  v.  Ti- 
son,  54  Ga.  139,  was  decided  upon  its  own  peculiar  state  of.  facts,  the 
court  recognizing  the  ordinary  rule  which  gives  preferred  stockholders 
priority  only  over  common  stockholders,  but  holding  that  the  so-called 
preferred  stockholders  were  not  preferred  stockholders  but  creditors. 
The  case  of  Little  v.  Garabrant,  90  Hun,  404,  35  N.  Y.  Supp.  689,  con- 
tains nothing  contrary  to  the  views  we  have  expressed. 

The  conclusion  we  have  reached  is  that  the  District  Court  properly 
held  that  the  preferred  stockholders  were  not  entitled  to  the  proceeds 
of  the  life  insurance  policy  in  preference  to  the  rights  of  creditors. 

The  order  of  the  District  Court  is  accordingly  affirmed. 

NOTE. 
Preferences  hj  IniolTent  Corporationi  to  Officers  or  Stockl&olders. 

I.  In  Genebal. 

[a]  Directors  and  managers  of  an  Insolvent  corporation  are  precluded,  be- 
cause of  the  fiduciary  position  they  occupy,  from  securing  by  their  official  ae- 
tlon  any  preference  over  other  creditora 
— (U.  S.  18»7)  Sidell  v.  Missouri  Pac.  Ry.  Co..  24  C.  a  A.  216,  78  Fed.  724 
<1874)  Bradley  v.  Farwell  (C.  O.)  Fed.  Cas.  No.  1.779  (Holmes.  433) 
(1879)  C^rbett  v.  Woodward  (C.  O.)  Fed.  Cas.  No.  3.223  (5  Sawy.  403) 
(1888)  Adams  v.  Kehlor  Milling  Co.  (C.  C.)  35  Fed.  433;    Id.,  36  Fed! 
212;   (1895)  Northwestern  Mut.  Life  Ins.  Co.  v.  Cotton  Elxchange  Real 
Estate  Co.  (C.  C.>  70  Fed.  155 ;    (1897)  Kittel  v.  Augusta,  T.  &  G.  R. 
Co.  (O.  C.)  78  Fed.  855;  (1899)  Richards  t.  Haliday  (C.  C.)  92  Fed.  798; 
(1909)  AshevUle  Lumber  Co.  v.  Hyde  (O.  a)  172  Ffed.  730. 
(Ala.  1892)  Gibson  v.  Trowbridge  Furniture  CJo.,  96  Ala.  357,  11  South. 
865 ;   Corey  v.  Wadsworth,  99  Ala.  68,  11  South,  350,  42  Am.  St  Rep. 
29,  23  li.  R.  A.  618; 
(Oal.  1906)  Nixon  v.  Ctoodwin,  8  CaL  App.  358»  85  Pac  169; 
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(ni.  1889)  Beach  t.  Miller.  130  HI.  162.  22  N.  B.  464.  17  Am.  St  Bep.  291 ; 

a889)  Roseboom  y.  Whittaker,  S3  111.  App.  442:  a880)  McNeill  t.  Lacey, 

Id.  310;    (189(^  Same  t.  W^dell,  Id.;    (1801)  Atwater  y.  American 

Excb.  Nat  Bank.  40  111.  App.  601;    a808)  Mayr  v.  Hodge  &  Homer 

Co.,  78  111.  App.  556;    a906)  Moody  y.  Chicago  TlUe  &  Trust  Oo..  126 

111.  App.  68; 
(Ind.  180^  Indiana  Novelty  Mfg.  Co.  y.  McGiU.  15  Ind.  App.  1.  43  N.  B. 

464;    (1901)  Reagan  y.  First  Nat  Bank.  157  Ind.  623.  61  N.  R  575, 

rehearing  denied  (1902)  157  Ind.  623.  62  N.  B.  701;    aOOS)  aty  Nat 

Bank  y.  Ckwhen  Woolen  Mills  Co..  35  Ind.  App.  562.  69  N.  B.  206; 
(Kan.  1893)  Hays  y.  Citizens'  Bank,  51  Kan.  535.  33  Pac.  318;    (1805) 

Chicago  &  A.  Bridge  Co.  y.  Fowler,  55  Kan.  17,  89  Pac.  727 ; 
(Me.  188Q  Clay  y.  Towle,  78  Me.  86.  2  AU.  852; 
(Mass.  1907)  Richardson  y.  Devine.  198  Mass.  386»  79  N.  B.  771; 
(Minii.  1900)  Taylor  y.  Mitchell.  80  Minn.  492.  88  N.  W.  418; 
(Miss.  1902)  Lamb  y.  Rnssel,  81  Miss.  382;  32  South.  916; 
(Mo.  1886)  Williams  y.  Jackson  Ck>unty  Patrons  of  Husbandry.  28  Mo. 

App.  132;    (1889)  Kankakee  Woolen-Mill  Ck>.  y.  Kampe,  38  Mo.  App. 

229;    aS97)   Shnfeldt  y.  Smith,  139  Mo.  367,  40  S.  W.  887;    a908) 

Shields  y.  Hobart  172  Mo.  491.  72  S.  W.  669.  95  Am.  St  Rep.  529; 
(Neb.  1894)  Ingwersen  y.  Bdgecombe.  42  Neb.  740,  60  N.  W.  1082;   (1895) 

Wortendyke  y.  Salladin.  45  Neb.  755.  64  N.  W.  215;   (1898)  Wyman  y. 

Williams,  53  Neb.  670.  74  N.  W.  48;   (1898)  M.  A.  Seeds  Dry-Plate  Co. 

V.  Heyn  Photo-Snpply  Co.,  57  Neb.  214,  77  N.  W.  660;   (1900)  Reynolds 

V.  Smith,  60  Neb.  197,  82  N.  W.  627; 
(N.  H.  1861)  Richards  y.  New  Hampshire  Ins.  Co.,  43  N.  H.  268;   (1882) 

Smith  y.  Patnam,  61  N.  H.  632; 
(N.  J.  1895)  Montgomery  y.  PhUlips,  53  N.  J.  Bq.  (8  Dick.)  203.  81  Atl. 

622;   (1895)  Mallory  y.  Kirkpatrick,  54  N.  J.  Bq.  50.  33  Ati.  205;  (1899) 

Taylor  y.  Gray.  59  N.  J.  Eq.  621.  44  Atl.  668.  modifying  decree.  Gray 

V.  Taylor  (Ch.  1897)  38  Atl.  951 ;    (1904)  Jessup  v.  Thomason  (Ch.)  68 

N.  J.  Eq.  443.  59  Atl.  228; 
(N.  C.  1898)  Hill  V.  Pioneer  Lumber  Co..  113  N.  a  173,  18  S.  B.  107,  87 

Am.  St  Rep.  621.  21  L.  R.  A.  560; 
(Or.  1907)  Williams  y.  Commercial  Nat.  Bank  of  Portland,  90  Pac.  1012, 

rehearing  denied  91  Pac.  443 ; 
(Pa.  1879)  Appeal  of  Hopkins,  90  Pa.  St  69;   (1892)  Sicardi  y.  Keystone 

Oil  Co..  149  Pa.  St.  14a  24  AU.  163;   Appeal  of  Kerstetter,  Id;   (1903) 

Pangbnm  v.  American  Vault,  Safe  &  Lock  O.,  205  Pa.  83.  54  Atl.  504 ; 
(R,  I.  1889)  Olney  v.  Conanlcut  Land  Co.,  16  B.  I.  597,  18  AU.  181,  27 

Am.  St  R^.  767,  5  L.  R.  A.  361 ; 
(Va.  1884)  Planters'  Bank  v.  Whittle.  78  Va.  737; 
(W.  Va.  1885)  Pope  v.  Valley  aty  Salt  Co..  25  W.  Va.  789; 
(Wis.  1885)  Haywood  y.  Lincoln  Lumber  Ck).,  64  Wis.  639.  26  N.  W.  184. 
CONTRA,  see 
(111.  1886)  Beach  y.  Miller,  23  111.  App.  151,  reversed  in  (1888)  14  N.  E.  698; 
(Mich.  1892)  Bank  of  Montreal  v.  J.  B.  Potts  Salt  &  Lumber  Co.,  90  Mich. 

345,  51  N.  W.  512; 
OIo.  1895)  Schufeldt  y.  Smith,  131  Mo.  280,  31  S.  W.  1039,  29  L.  R.  A. 

830. 

[b]  (U.  S.  1894)  Rev.  St  Ind.  1881.  H  4920.  4924  (Rey.  St  1894.  ||  6645, 
6649),  making  void  conyeyances  intended  to  hinder  creditors,  and  declaring 
such  intent  to  be  a  question  of  fact  do  not  apply  to  a  mortgage  given  by  an 
insolvent  corporation  to  secure  a  debt  due  its  directors,  as  such  mortgage 
is  void  as  to  other  creditors. — Sutton  Mfg.  Co.  y.  Hutchinson,  11  O.  C.  A. 
320,  63  Fed.  496.  24  U.  S.  App.  145. 

[c]  (U.  S.  1896)  A  bank  for  which  certain  mill  property  was  held  in  trust 
caused  the  same  to  be  conveyed  to  a  corporation,  organized  among  its  own 
ofllcers  and  directors,  with  a  view  to  loaning  to  such  corporation  money 
wherewith  to  repair  and  operate  the  mills  and  make  them  salable.  The  bank 
directors  who  subscribed  for  stock  in  the  mill  corporation  had  a  secret  agree- 
ment with  the  bank  that  after  a  sale  of  the  property  was  effected,  the  pro- 
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ceeds  should  be  first  applied  to  repay  the  amount  of  their  subscriptions.  The 
money  was  loaned  accordingly,  the  bank  taking  the  mill  company's  notes, 
and  discounting  them  with  Innocent  third  parties.  No  sale  was  effected,  and 
the  bank  and  mill  company  failed,  and  all  their  property  went  into  the  hands 
of  the  bank's  receiver.  Thereafter  the  mill  company  gave  to  such  subscribers 
its  own  notes,  secured  by  mortgage,  for  the  amounts  paid  on  Uie  stock,  and 
the  notes  were  then  transferred  to  alleged  innocent  purchasers.  Held,  that 
these  notes  were  without  consideration,  that  this  was  a  futile  attempt  to 
divert  the  property  of  an  Insolvent  corporation  from  its  creditors  to  Its 
stockholders,  and  that  the  proceeds  of  the  receiver's  sale  of  the  mill  property 
must  be  equally  distributed  among  the  holders  of  the  notes  given  by  it  to 
the  bank  for  the  borrowed  money,  the  receiver  taking,  for  the  bank's  credi- 
tors, the  proportion  applicable  to  such  of  the  notes  as  were  retained  by  the 
bank.— Butler  v.  Cockrill,  20  C.  O.  A.  122,  73  Fed.  945,  36  U.  S.  App.  702; 
Old  Nat  Bank  of  Grand  Rapids  v.  Same.  Id. 

[d]  (U.  S.  1881)  Where  the  board  of  directors  of  an  insolvent  corporation 
confessed  a  judgment  against  the  corporation  in  favor  of  one  of  their  number, 
who  was  also  the  president  of  the  corporation  and  principal  stockholder,  with 
a  view  of  giving  him  priority  of  lien  over  another  creditor,  who  was  about 
to  obtain  a  judgment  in  a  judicial  proceeding,  held,  that  such  preference  could 
not  be  upheld,  but  that  the  two  judgments  must  stand  on  a  footing  of  equality 
in  respect  to  the  commencement  of  the  lien,  and  share  pro  rata  in  the  pro- 
ceeds of  the  property  available  for  their  payment— Coons  v.  Tome  (0.  C.)  9 
Fed.  532. 

[e]  (U.  S.  1882)  Defendant  purchased  from  two  of  the  officers  and  directors 
of  an  insurance  company  stock  of  the  company  to  the  amount  of  $75,000, 
and  by  an  arrangement  made  at  the  same  time  the  sellers  advanced  the 
amount  received  for  the  stock  and  defendant  a  substantially  equal  amount  as 
a  loan  to  the  company  to  make  good  its  impaired  capital,  and  place  it  in  a 
condition  to  continue  its  business.  The  advances  were  accepted  under  an 
agreement  embodied  in  a  resolution  of  the  board  of  directors  providing  that 
the  advances,  which  consisted  of  cash  and  securities,  should  be  held  as  assets 
of  the  company,  and  subject  to  its  debts,  but  should  be  returned  or  repaid, 
with  interest,  when  the  company  should  be  in  a  position  to  justify  it  De- 
fendant became  president  and  a  director  of  the  company.  A  year  later,  when 
the  company  was  in  fact  insolvent,  defendant  resold  his  stock  to  the  persons 
from  whom  he  bought  it  receiving  in  payment  an  assignment  of  the  identical 
cash  and  securities  which  he  had  paid  therefor,  and  which  had  been  advanced 
to  the  company.  Subsequently,  and  while  defendant  was  still  president  and 
a  director,  negotiations  were  entered  into  between  him  and  the  company, 
which  resulted,  either  prior  to  or  just  after  his  retirement  in  a  settlement  of 
his  entire  claim  against  the  company  on  account  of  the  advances  so  made  and 
others,  and  the  transfer  to  him  by  the  company  of  securities  amounting  to 
about  $200,000,  either  absolutely  or  as  collateral  to  the  company's  note, 
through  which  he  afterwards  obtained  title  thereto.  Held,  that  the  advances 
having  been  expressly  made  and  accepted  as  assets  of  the  company,  subject 
primarily  to  its  outside  indebtedness,  the  attempted  repayment  of  such  ad- 
vances in  the  insolvent  condition  of  the  company  and  under  the  circumstances 
shown  was  void  as  against  other  creditors,  and  that  defendant  was  account- 
able to  such  creditors  for  the  value  of  the  securities  so  transferred  to  him. — 
Hart  V.  Globe  Ins.  Co.  (O.  C.)  113  Fed.  307. 

[f]  {U.  S.  1908)  Under  section  48  of  the  New  York  stock  corporation  law 
(Laws  1892,  p.  1838,  c.  688),  which  provides  that  a  transfer  of  property  by 
a  corporation  which  is  insolvent,  or  when  its  insolvency  is  imminent,  with  in- 
tent to  prefer  a  creditor,  shall  be  void,  an  intent  to  prrfer  cannot  be  inferred 
alone  from  the  fact  that  the  corporation  was  Insolvent  and  known  to  be  so 
by  its  officers;  but  where  a  corporation  so  situated  made  payments  only  to 
its  officers  and  to  a  single  creditor  to  which  it  paid  notes  not  yet  due,  using 
practically  all  of  its  cash  for  such  purposes,  and  leaving  other  creditors  un- 
paid, the  facts,  unexplained,  are  sufficient  to  establish  ench  intent — ^Irish  t. 
Citizens'  Trust  Co.  of   UUca,  N.  Y.  (D.  C.)  163  Fed.  880. 

[g]  (111.  1894)  A  bank  holding  as  collateral  for  the  debt  of  two  directors  of 
a  corporation  a  lot  of  worthless  notes  and  mortgages,  the  corporation  gave 
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its  note  for  the  debt,  and  the  bank  pretended  to  sell  the  collaterals  to  the 
corporation.  No  delivery  to  the  corporation  was,  however,  made,  the  col- 
laterals being  delivered  to  the  original  debtors.  Held  that,  the  note  being 
without  consideration,  a  Judgment  confessed  on  it  was  void  as  to  the  corpora- 
tion's creditors.— Atlas  Nat  Bank  v.  More,  162  lU.  528,  38  N.  B,  684,  43  Am. 
St  Rep,  274. 

[h]  CIll- 1900)  At  a  special  meeting  of  the  directors  of  a  corporation  the 
president  resigned,  and  another  was  elected.  At  a  meeting  of  the  stock- 
holders, held  the  same  day,  the  directors  were  instructed  to  execute  a  mort- 
gage on  all  the  company's  property  to  the  ex-president  to  whom  the  corpora- 
tion was  indebted.  The  mortgage  had  been  prepared  by  the  ex-president*s 
attorney  prior  to  the  first  meeting.  In  the  evening  of  the  same  day,  the  mort- 
gagee took  possession  of  all  the  property  under  the  mortgage.  Held  that,  if 
the  value  of  the  property  was  equal  to  the  amount  of  the  indebtedness  of  the 
corporation  to  outside  creditors,  the  ex-president  should  pay  to  such  creditors 
the  full  amount  due  them,  but,  if  it  were  less  than  the  amount  of  such  in- 
debtedness, be  should  pay  the  creditors  the  same  proportion  of  the  amount 
due  them  which  the  value  of  the  property  bore  to  the  whole  amount  of  such 
indebtedness,  since  an  officer  of  a  corporation  cannot  take  advantage  of  his 
position  to  secure  himself  to  the  detriment  of  creditors. — Rokker  v.  J.  W. 
Butler  Paper  Co.,  88  111.  App.  27a 

[i]  (Me.  1901)  Property  exceeding  $94^000,  belonging  to  a  company,  was 
conveyed  to  a  director  and  treasurer  of  the  company  by  absolute  bill  of  sale, 
but  in  fact  as  collateral  security  for  a  preexisting  debt  to  him  when  the  cor- 
poration was  hopelessly  insolvent,  and  included  all  its  property,  except  its 
real  estate  and  a  comparatively  small  amount  of  bills  receivable.  Held,  that 
the  conveyance  was  void  as  against  creditors  of  the  corporation,  for  the  di- 
rector of  an  insolv^it  company  cannot  take  a  conveyance  of  substantially  all 
the  company's  assets  to  secure  a  prior  debt  to  himself  to  the  creditor's  detri- 
ment.—Symonds  V.  Lewis,  &4  Me.  601,  48  AtL  121. 

[j]  (Neb.  1881)  The  president  of  a  private  corporation  called  a  meeting 
of  the  board  of  directors,  consisting  of  two  other  members  besides  himself, 
to  pass  a  resolution  authorizing  the  president  and  secretary  of  the  company 
to  mortgage  company  property  to  him  as  collateral  security.  The  resolution 
was  passed  by  two  votes,  he  voting  in  the  affirmative.  Held,  that  he  was 
chargeable,  in  the  circumstances,  with  notice  of  any  fraudulent  intent  of  the 
company,  and  instructions  submitting  the  question  of  notice  of  fraudulent 
Intent  to  the  jury  are  erroneous. — Burley  v.  Marsh,  11  Neb.  291,  9  N.  W.  48. 

[k]  (N.  J.  1879)  A  chattel  mortgage,  on  the  equipment  of  a  railroad,  made 
by  authority  of  the  board  of  directors  of  an  insolvent  corporation  for  secur- 
ing the  claims  of  directors  against  the  corporation,  is  invalid  as  against  prior 
mortgagees  of  the  franchises  and  equipment,  whose  mortgages  were  not  filed 
(the  transactions  being  prior  to  the  act  of  1870,  Revision,  p.  924,  |  80),  be- 
cause the  directors,  who  were  also  stockholders,  had  notice  of  the  prior  mort- 
gages.—Coe  V.  New  Jersey  Midland  Ry.  Ck).,  31  N.  J.  Eq.  (4  Stew.)  105. 

[1]  (N.  J.  1898)  Where  a  director  who  was  controlling  stockholder  obtained 
a  Judgment  against  his  corporation,  and  by  a  levy  secured  a  lien  on  practically 
all  of  the  assets  for  the  purpose  of  preferring  himself  to  other  creditors 
when  the  corporation  was  insolvent  it  was  a  violation  of  his  duty  as  trustee 
of  corporate  funds  for  the  creditors,  and  his  assignee  pendente  lite  with  no- 
tice may  be  required  to  pay  the  proceeds  over  for  distribution  among  all  the 
creditors.— Tennant  v.  Appleby  (Ch.)  41  Atl.  110. 

[m]  (N.  J.  190^  An  officer  of  a  corporation  paid  for  $26,000  worth  of  prop- 
erty for  it  He  received  its  bonds  to  that  amount  on  that  account  Subse- 
quently the  company  adopted  a  resolution  pledging  to  him  $16,000  more  bonds 
as  collateraL  At  this  time  the  company  was  Insolvent  At  the  time  the  $25,- 
000  was  paid  the  understanding  was  that  he  should  receive  bonds  as  collateral 
only  to  that  amount.  Held,  that  the  resolution  was  void  as  an  attempt  in 
contemplation  of  insolv«icy  to  protect  the  officer,  and  in  violation  of  P.  L. 
1806,  p.  296^  I  G4,  forbidding  directors  of  any  corporation  unable  to  pay  its 
ordinary  debts  to  transfer  its  property. — Porch  v.  Agnew  Co.  (GIl)  70  N.  J. 
E^.  328,  61  AtL  721. 
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[n]  (N.  Y.  1883)  Where  the  president  of  an  insolvent  corporation,  before 
any  legal  proceedings  had  been  Instituted  to  wind  up  its  affairs,  entered  into 
an  agreement,  by  which  he  and  his  associates  bound  themselves  to  procure 
legal  proceedings  to  be  instituted,  and  a  sale  of  its  property  and  franchises, 
and  by  which  a  new  corporation  should  succeed  the  old  company,  and  by 
which  arrang^nent  the  president  exi>ected  to  secure  himself  in  part  for  the 
indebtedness  due  him  from  the  old  and  defunct  company,  such  contract,  by 
reason  of  the  relation  which  the  contract  and  parties  bear,  is  deemed  to  be 
against  public  policy. — ^Munson  v.  Syracuse.  G.  &  C.  Ry.  Co.,  29  Hun,  76. 

[o]  (N.  Y.  1884)  Under  the  statute  providing  that  an  assignment  by  an  in- 
solvent corporation  to  any  officer  or  stockholder  of  the  company  directly  or 
Indirectly  for  the  payment  of  any  debt  shall  be  void,  an  officer  of  an  insolvent 
corporation  cannot,  by  obtaining  judgment  against  it,  gain  a  preference  ov&r 
other  creditors,  as  the  law  presumes  that  he  knew  that  it  was  insolvent — 
Kingsley  v.  First  Nat  Bank.  31  Hun.  329. 

[p]  (N.  Y.  1891)  An  attachment  against  an  insolvent  corporation  by  a  cred- 
itor, who  is  one  of  its  directors,  though  he  has  no  control  over  its  assets,  and 
though  the  proceeding  is  strictly  hostile  as  between  him  and  the  corporation, 
is  void,  under  Rev.  St  pt  1,  c.  18,  tit.  4,  §  4,  which  prohibits  a  corporation 
which  shall  have  refused  the  payment  of  any  of  its  debts  or  any  of  its  of- 
ficers from  assigning  or  transferring  any  of  its  property  to  any  officer  or 
stockholder,  directly  or  indirectly,  for  the  payment  of  any  debt. — Throop  v. 
Hatch  Lithographic  Co.,  125  N.  Y.  530,  26  N.  E.  742,  affirming  (1890)  58  Hun, 
149,  11  N.  Y.  Supp.  532. 

[q]  (N.  Y.  1898)  The  directors  of  a  corporation  loaned  it  money,  taking 
the  transfer  of  certain  accounts  as  security,  under  an  agreement  that  until 
default  the  company  might,  from  time  to  time,  substitute  other  accounts  In 
the  place  of  those  so  transferred.  The  directors  collected  the  accounts,  and 
paid  the  proceeds  to  the  company.  After  the  debt  had  become  due,  other 
accounts  were  transferred  in  place  of  those  which  had  been  collected.  Held, 
that  the  last  transfer,  not  being  within  the  terms  of  the  contract  was  void, 
under  Laws  1892,  c.  688,  §  48,  which  forbids  a  corporation,  after  refusal  to 
pay  any  of  its  obligations,  to  transfer  any  of  its  property  to  any  of  its  of- 
ficers or  directors  on  any  other  consideration  than  full  value  paid  in  cash. — 
Mllbank  v.  Welch,  74  Hun,  497,  26  N.  Y.  Supp.  705. 

[r]  (N.  Y.  1896)  A  director  who  had  made  advances  to  a  corporation  ob- 
tained a  bill  of  sale  of  all  its  property  from  the  president  About  the  same 
time  he  transferred  his  stock  to  some  of  his  employes,  one  of  whom  took  his 
place  as  officer  of  the  corporation,  but  he  continued  to  direct  its  affairs  as 
he  had  done  theretofore;  and  the  evidence  of  one  of  the  transferees  showed 
that  the  transfer  of  the  stock  was  not  absolute,  and  that  nothing  was  paid 
therefor.  Held,  that  the  bill  of  sale  was  void,  under  Laws  1890,  c.  564,  S  48» 
forbidding  an  insolvent  corporation  to  transfer  any  of  its  stock  to  any  officer 
thereof  with  intent  to  give  a  preferance. — Olney  v.  Baird,  7  App.  Div.  95.  40 
N.  Y.  Supp.  202,  affirming  (Sup.  1895)  15  Misc.  Rep.  385,  37  N.  Y.  Supp.  815. 

[s]  (N.  Y.  1898)  The  payment  of  salary  to  an  officer  and  stockholder  of  a 
company  after  it  is  insolvent  is  an  unlawful  preference,  and  void,  under  1 
Rev.  St  p.  603k  |  4,  providing  that  when  a  company  shall  have  refused  to 
pay  any  of  its  evidences  of  debt,  it  shall  not  be  lawful  for  it  to  assign  any  of 
its  property  to  any  officer  or  stockholder  for  the  payment  of  any  debt— 
Dwight  V.  Williams,  25  Misc.  Rep.  667,  55  N.  Y.  Supp.  201. 

[tl  (Wash.  1905)  Defendant  purchased  a  hardware  business  at  the  instance 
of  S.  and  P.,  who  desired  to  engage  therein,  after  which  S.  and  P.  organized 
a  corporation,  to  which  defendant  transferred  the  goods  in  exchange  for  a 
majority  of  the  stock,  and  became  president  of  the  corporation,  S.  and  P.  be- 
coming the  treasurer  and  secretary,  respectively,  under  a  secret  agreement 
that  defendant  should  control  the  same,  but  should  surrender  his  interest  to 
them  on  repayment  of  the  amount  he  had  advanced  to  buy  the  goods  and  in- 
terest whether  in  dividends  or  otherwise;  it  being  also  agreed  that  no  In- 
debtedness should  be  Incurred  without  defendant's  consent  The  corporate 
assets  were  thereafter  sold,  and  the  proceeds  divided  between  def^idant  and 
S.  and  P.,  when  the  corporation  was  insolvent  and  largely  indebted  to  othera. 
Held,  that  defendant  though  a  creditor  of  S.  and  P.,  was  a  stockholder  of 
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tbe  corporation  as  to  its  creditors,  and  bence  was  liable,  as  trustee,  to  re- 
fund to  them  the  money  received  as  his  share  of  the  corporation's  assets. — 
Mitchell  V.  Jordan,  36  Wash.  645.  79  Pac.  311. 

[nl  (W.  Va.  18©3)  Where  the  directors  of  an  insolvent  corporation,  order 
a  conveyance  of  its  property  to  a  tmstee,  to  secure  its  debts»  giving  a  prefer- 
ence to  the  claim  of  two  directors  who,  in  violation  of  Cknle,  c.  58.  |  52,  were 
present  at  the  meeting,  but  who  did  not  vote  on  that  question,  a  conveyance 
giving  such  prefer^ice  is  prima  facie  void  as  to  the  preference.  «nd  will  be 
so  declared,  unless  it  be  shown  by  the  clearest  proof  that  the  preference  is 
not  only  free  from  fraud,  but  is  in  itself,  under  the  circumstances,  both  fair 
and  reasonable.— Hulings  y.  Hulings  Lumber  Co.,  88  W.  Va.  851.  18  S.  E. 
620. 

IL  Peiha  Facie  Validitt  or  PBKnsxHCB. 

[a]  The  fact  that  creditors  of  a  corporation,  who  obtained  a  preference  at 
the  time  when  the  corporation  was  in  fact  insolvent,  were  stockholders  and 
directors,  did  not  render  the  transaction  void,  there  being  no  intention  to  de- 
fraud creditors,  and  the  transaction  being  in  good  faith. 

— (U.  S.  190^  El  Cajon  Portland  Cement  Co.  v.  Bobert  F.  W&xtM  Engineer- 
ing Co.,  92  C.  C.  A.  447.  165  Fed.  619; 

(Ala.  1899)  Anderson  v.  Bullock  County  Bank.  122  Ala.  275,  25  South.  623; 
(1901)  Wilson  v.  Stevens.  129  Ala.  630.  29  South.  678.  87  Am.  St  Rep. 
86; 

(Conn.  1879)  Smith  v.  Skeary,  47  Conn.  47; 

(m.  1883)  Beichwald  v.  Commercial  Hotel  Co..  106  111.  439 ;  (1885)  Bputon 
V.  Smith.  113  111.  481;  (1895)  Parsons  v.  Hatton-Snowden  Co..  58  lU. 
App.  272; 

(Mich.  1892)  Bank  of  Montreal  v.  J.  E.  Potts  Salt  &  Lumber  Co..  90 
Mich.  345,  51  N.  W.  512;  (1904)  Campau  v.  Detroit  Driving  Club,  135 
Mich.  575.  98  N.  W.  267.  10  Detroit  Leg.  N.  870;   Moran  v.  Campau,  Id ; 

(Mo.  1887)  Foster  v.  Mullanphy  Planing-MUl  Co..  92  Mo.  79,  4  S.  W.  260; 
a896)  Schufeldt  v.  Smith,  131  Mo.  280,  31  S.  W.  1089.  29  L.  R.  A. 
830,  52  Am.  St  Rep.  628 ;  (1897)  BuUer  v.  UarrUon  Land  &  Mining 
Co..  139  Mo.  467,  41  S.  W.  234,  61  Am.  St  Rep.  464 ;  (1809)  State  ex 
reL  Grimm  v.  Manhattan  Rubber  Mfg.  Co.  149  Mo.  181,  50  S.  W.  321 ; 
(1905)  Pitman  v.  Chicago-Joplin  Lead  &  Zinc  Co..  113  Mo.  App.  513.  87 

s  w  10' 

(Nei).  1809)*  Nebraska  Nat.  Bank  v.  Clark,  58  Neb.  183.  78  N.  W.  527; 
(Pa.  1898)  Moller  v.  Keystone  Fibre  Co..  187  Pa.  St  553,  41  Atl.  478; 
(W.  Va.  1885)  Pope  V.  Valley  aty  Salt  Co..  25  W.  Va.  780. 

[b]  (U.  S.  1901)  A  corporation  is  not  precluded  from  preferring  a  bona  fide 
creditor  because  he  is  also  one  of  its  directors,  although  in  such  case  the 
transaction  will  be  subjected  to  the  most  rigid  scrutiny  by  a  court  of  equity, 
and  the  creditor  must  assume  the  burden  of  proving  his  absolute  good  faith 
and  the  justice  of  his  demand.  In  many  cases  the  condition  of  the  corpora- 
tion may  be  such,  that  it  cannot  borrow  money  from  outside  sources  when  a 
timely  loan  will  save  it  from  serious  loss,  and  a  director  or  stockholder  who 
under  such  circumstances  advances  money  to  the  corporation  in  good  faith 
and  for  its  benefit  is  entitled  to  all  the  rights  of  any  other  creditor  in  obtain- 
ing security  for  his  demand,  either  at  the  time  or  subsequently. — American 
Elxch.  Nat  Bank  v.  Ward.  49  C  a  A.  611.  Ill  Fed.  782.  55  L.  R.  A.  356. 

[c]  (U.  S.  1896)  The  assets  of  a  corporation  do  not  constitute  a  trust  fund 
for  the  b^ieflt  of  its  creditors  in  such  a  sense  that  any  disposition  thereof  to 
secure  an  antecedent  indebtedness  in  favor  of  one  or  more  of  its  officers, 
though  made  while  the  corporation  is  still  a  going  concern,  and  its  officers 
still  have  hopes  of  continuing  business,  may  be  set  aside  at  the  instance  of 
credltors.--Childs  v.  N.  B.  C:arlstein  Co.  (C.  C.)  76  Fed.  86. 

[dl  (111.1895)  A  manufacturing  corporation  which,  although  insolvent,  is 
still  engaged  in  business,  may  give  Judgment  notes  to  its  directors  for  money 
lent  to  it  by  them,  in  good  faith,  for  the  purpose  of  carrying  on  its  business 
while  it  was  insolvent  and  may  also  give  them  Judgment  notes  in  renewal  of 
similar  notes  given  by  the  corporation  while  if  was  solvent — Illinois  Steel 
Co.  V.  CDonneU.  156  IlL  624.  41  N.  E.  185.  47  Am.  St  Rep.  245. 
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[e]  (Iowa,  1886)  Where  a  director  of  a  corporation  holds  Its  paper,  and. 
In  good  faith,  takes  a  mortgage  to  secure  It,  he  may  enforce  the  same  as 
Against  general  creditors,  although  he  so  participated  in  the  managemmit  of 
the  corporate  business  as  to  permit  the  debt,  and  although  the  corporation 
was  insolvent  when  the  mortgage  was  given. — Garrett  v.  Burlington  Plow  Co., 
70  Iowa,  697.  29  N.  W.  395,  59  Am.  Rep.  461. 

[f]  (Iowa,  1887)  A  mortgage  given  by  a  corporation  to  persons  who  are  its 
oflBcers  and  directors,  to  secure  a  bona  fide  indebtedness,  fmd  with  no  fraud- 
ulent intent,  will  not  be  set  aside  at  the  suit  of  another  creditor  merely  be- 
cause of  the  relationship  of  the  parties. — ^Warfield  v.  Marshall  County  CJan- 
ning  Co.,  72  Iowa,  066,  34  N.  W.  467,  2  Am.  St  Rep.  283. 

[gl  (Iowa,  1897)  Where  the  cashier  of  a  bank  holding  the  notes  of  a  man- 
ufacturing corporation  advised  their  renewal  and  indorsement  by  the  di- 
rectors, and  that  the  directors  take  security  from  the  corporation,  offering, 
if  so  arranged,  to  carry  the  indebtedness  indefinitely,  the  bank  cannot  attack 
the  validity  of  a  mortgage  given  by  the  corporation  to  the  directors  to  pro- 
tect them  on  their  indorsement  of  the  notes  on  the  ground  that  it  was  an 
illegal  preference  of  officers  of  the  corporation. — In  re  Bloomfleld  Woolen 
Mills,  101  Iowa,  181.  70  N.  W.  115 ;   Allender  v.  State  Bank  of  Bloomfield.  Id. 

[h]  (Mass.  1847)  The  directors  of  a  corporation  authorized  the  treasurer 
to  make  an  assignment  of  all  the  property  to  plaintiff,  who  was  one  of  the 
stockholders,  to  secure  him  on  his  indorsement  for  the  benefit  of  the  cor- 
poration, directing  that  a  bond  could  be  taken  from  plaintiff,  conditioned  that 
the  proceeds  of  the  assignment  should  be  applied  to  the  payment  of  the  In- 
dorsements. Under  this  authority  the  treasurer  made  a  deed  of  release  and 
quitclaim  to  defendant  of  all  the  property,  real  and  personal,  of  the  corpora- 
tion, signing  such  deed  with  his  own  name,  and  reciting  that  he  acted  as 
treasurer  and  agent  of  the  corporation,  and  was  duly  authorized.  Plaintiff 
gave  the  treasurer  a  power  of  attorney,  authorizing  him  in  the  name  of  plain- 
tiff to  settle  all  accounts  and  demands  of  the  corporation  against  all  persons, 
and  to  sell  and  dispose  of  the  property  of  the  corporation  as  plaintiff  himself 
might  do.  Held  that,  by  the  assignment,  the  title  to  the  personal  property  of 
the  corporation  vested  in  plaintiff,  entitling  him  to  the  possession  of  the  prop- 
erty as  against  an  attaching  creditor  of  the  corporation. — Sargent  v.  Webster, 
54  Mass.  (13  Mete.)  497,  46  Am.  Rep.  743. 

[1]  (Mo.  1889)  In  a  suit  by  creditors  of  an  insolvent  corporation  against 
directors  for  an  account  of  corporate  assets  alleged  to  have  been  illegally  ap- 
propriated by  the  latter  to  their  own  use,  it  appeared  that  one  such  director 
had  made  large  loans  to  the  corporation,  the  principal  of  which  was  never 
repaid,  and  there  was  no  evidence,  beyond  some  circumstances  claimed  to  be 
suspicious,  that  he  received  any  of  its  assets  except  some  bills  receivable  and 
accounts  transferred  to  him  at  their  face  value  in  payment  of  accrued  inter- 
est on  the  loans.  Held,  that  the  bill  was  properly  dismissed  as  against  him. 
— Kraft-Holmes  Grocery  Co.  v.  Crow,  36  Mo.  App.  288. 

m  (N.J.  1894)  Corporation  Act,  §  80  (Revision,  p.  191),  provides  that,  in 
making  distribution  of  the  funds  of  an  insolvent  corporation,  the  receiver 
shall  pay  the  "creditors  proportionately  to  the  amount  of  their  respective 
debts,  except  mortgage  and  judgment  creditors,  when  the  judgment  has  been 
by  confession,  for  the  purpose  of  preferring  creditors."  Held,  that  the  di- 
rectors of  a  corporation  may  execute  to  themselves  mortgages  to  secure  the 
liability  of  the  corporation  to  them,  even  though  this  be  done  In  contempla- 
tion of  immediate  application  for  the  appointment  of  a  receiver,  and  the  lien 
secured  thereby  will  be  prior  to  those  of  general  creditors. — Whlttaker  v.  Am- 
well  Nat  Bank,  52  N.  J.  Eq.  (7  Dick.)  400,  29  Atl.  203. 

[k]  (N.J.  1898)  On  a  bill  charging  that  conveyances  by  a  corporation  to 
its  controlling  director  two  months  before  It  became  Insolvent  were  voluntary 
and  in  fraud  of  creditors,  they  will  not  be  set  aside  as  an  Inequitable  prefer- 
ence, where  the  proof  was  that  they  were  made  In  satisfaction  of  an  existing 
debt,  and  where  all  the  claims  proved  before  the  receiver  were  subsequent 
ones.— ^Tennant  v.  Appleby  (Ch.)  41  Atl.  110. 

ni  (N.  Y.  1893)  A  transfer  of  property  of  a  corporation  to  secure  a  debt 
to  the  transferee,  incurred  while  he  was  director,  but  who  was  not  a  director 
at  the  time  of  the  transfer,  is  not  a  violation  of  Laws  1892,  c.  688,  {  48,  which 
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prohibits  a  corporation,  after  refusal  to  pay  any  of  Its  obligations,  to  transfer 
any  of  its  property  to  any  of  the  officers  or  directors,  on  any  other  considera- 
tion than  full  value  paid  in  cash. — Milbank  y.  Welch,  74  Hun,  497,  26  N.  Y. 
Supp.  705. 

[m]  (N.  Y.)  Where  directors  of  an  insolvent  corporation  made  a  loan,  to 
tide  over  an  ^nergency  in  its  affairs,  on  the  supposition  that  it  was  solvent, 
their  contract  with  the  corporation  to  take  security  therefor,  made  in  good 
faith  at  the  same  time,  is  not  void.--(1899)  Converse  v.  Sharpe,  87  App.  Div. 
399.  55  N.  'Y.  Supp.  1080,  Judgment  affirmed  (1900)  161  N.  Y.  571.  56  N.  E,  69. 

[n]  (N.  Y.  1900)  The  rule  that  a  director  of  an  insolvent  corporation  can- 
not obtain  a  preference  by  acts  of  the  directors  is  not  a  defense  to  an  action 
by  a  director  against  the  corporation  on  a  contract  made  by  the  directors,  but 
is  only  available  to  defeat  an  execution  or  attachment  in  such  action,  by  satis- 
faction of  which  a  preference  would  be  given.  Judgment,  Welling  v.  Ivoroyd 
Mfg.  Co.  (Sup.  1897)  15  App.  Div.  116,  44  N.  Y.  Supp.  874,  4  N.  Y.  Ann.  Cas, 
145,  affirmed.— Welling  v.  Ivoroyd  Mfg.  Co..  162  N.  Y.  599,  57  N.  B.  112a 

[o]  (S.  C.  1844)  When  renewal  notes  by  a  corporation  were  indorsed  in  con- 
sideration of  the  corporation's  securing  the  same,  it  cannot  be  inferred  from 
the  fact  that  several  of  the  indorsers  were  directors  of  the  corporation  that 
the  security  given  was  a  fraudulent  device  on  their  part  to  secure  a  preference 
over  other  creditors. — Central  Railroad  &  Banking  Ck>.  of  Georgia  v.  Claghorn, 
1  Speer,  E>i.  545. 

III.  Vote  ob  Resolution  Authobizino  Pbbfebenck. 

[a]  (U.  S.  1896)  Where  three  directors,  who  constituted  a  majority  of  the 
board,  and  whose  votes  were  necessary  to  the  action  taken,  transferred  to 
themselves,  in  payment  of  an  antecedent  debt,  all  the  available  assets  of  the 
corporation,  though  they  had  previously  assured  a  creditor  that  his  claim 
should  be  paid  before  that  of  the  directors,  the  preference  so  obtained  by  the 
directors  was  invalid,  and  the  assets  so  transferred  to  the  directors  should  be 
ratably  distributed  among  all  the  creditors  of  the  corporation. — Rickerson 
RoUer-MUl  Co.  v.  Farrell  Foundry  &  Machine  Co..  28  C  C.  A.  302,  75  Fed.  554. 

[b]  (Ala.  1899)  A  transfer  of  property  by  an  insolvent  corporation,  to  one 
of  its  officers  in  payment  of  a  bona  fide  debt  is  valid ;  and  this,  though  the 
officer  so  preferred  participated  in  and  controlled  the  directors'  meeting  at 
whicli  the  transfer  was  authorized. — Corey  v.  Wadsworth,  118  Ala.  488.  25 
South.  503,  44  Ia  R.  A.  766. 

[c]  (Ind.  1897)  That  preferences  inured  to  the  b^efit  of  some  of  the  direc- 
tors voting  in  favor  thereof  does  not  render  them  invalid,  where  the  vote  of 
such  directors  was  not  necessary  to  the  passage  of  the  resolution  authorizing 
the  preferaices. — Levering  v.  Bimel,  146  Ind.  545,  45  N.  E.  775. 

[d]  (Ind.  1902)  An  insolvent  private  manufacturing  corporation  may  prefer 
its  directors,  or  creditors  on  whose  claims  the  directors  are  sureties,  though 
their  votes  are  necessary  therefor,  and  though  loss  is  thereby  caused  to  per- 
sons having  (daims  against  the  corporation ;  the  directors  owing  no  duty  to 
creditors. — Nappanee  Canning  Co.  v.  Reid,  Murdock  &  Co..  159  Ind.  614, 
64  N.  E.  870,  1115,  59  L.  R.  A.  109. 

[e]  (Ind.  1904)  An  insolvent  manufacturing  corporation  may  lawfully  prefer 
bona  fide  claims  due  to  creditors  who  are  directors  and  officers  of  the  corpora- 
tion though  the  vote  of  one  or  more  of  such  directors  is  required  to  pass  the 
resolution  or  order  authorizing  such  preference.— <;ity  Nat  Bank  v.  Goshen 
Woolen  MUls  Co.,  163  Ind.  214,  71  N.  E.  652. 

[f]  (Mich.  1897)  A  mortgage  by  an  insolvent  corporation  to  secure  a  debt 
is  not  invalid,  as  against  a  director  voting  in  favor  thereof,  because  it  inures 
to  the  benefit  of  other  directors,  who  were  secondarily  liable  for  the  debt,  and 
whose  votes  were  necessary  to  the  passage  of  the  resolution  authorizing  the 
mortgage.— l/ucas  v.  Friant,  111  Mich.  428y  69  N.  W.  735,  3  Detroit  Leg.  N. 
729. 

[g]  (Mo.  1809)  Cn  tiie  issue  of  good  faith  of  directors  in  control  of  a  cor- 
poration lu  executing  preferential  mortgages  to  themselves,  evidence  tending 
to  show  that  an  absent  director  had  changed  his  mind,  and  was  opposed  and 
objected  to  the  scheme,  to  their  knowledge,  was  competent,  notwithstanding 
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he  had  first  voted  for  it. — State  ex  rel.  Grimm  y.  Manliattan  Rubber  Bffg.  Oo.» 
149  Mo.  181.  60  S.  W.  821. 

[h]  (Mo.  190^  Where  the  directors  of  an  insolvent  corporation  conv^ed 
property  to  one  of  its  members  in  payment  of  an  alleged  corporate  debt,  sti<^ 
director  has  the  burden  of  proving  the  good  faith  of  the  transaction,  and  that 
he  did  not  vote  for  such  preference,  nor  improperly  influence  his  associates  to 
do  so ;  and  a  showing  that  the  debt  was  genuine,  and  that  the  preference  was 
made  by  a  quorum  of  the  directors  without  the  vote  of  such  director,  is  insuf- 
ficient—Pitman V.  Chicago  Lead  Co.,  93  Mo.  App.  592.  67  S.  W.  946. 

[1]  (N.  J.  1897)  A  mortgage  ordered  by  the  board  of  directors  of  an  insol- 
vent corporation  is  voidable,  if  given  to  secure  either  an  antecedent  debt  due 
a  director,  whose  vote  was  necessary  to  a  legal  expression  of  the  corporate 
will,  or  a  corporate  note,  on  which  the  voting  directors  are  indorsers,  or  a 
corporate  note  due  a  daughter  of  a  voting  director,  who  was  also  her  attorney 
in  the  matter,  or  a  debt  due  to  another  corporation,  in  which  one  of  the  vot- 
ing directors  and  officers  of  the  insolvent  corporation  was  a  director. — Savage 
V.  Miller,  56  N.  J.  Eq.  432,  36  Att.  578,  39  Atl.  665. 

[j]  (Pa.  1898)  A  director  of  an  insolvent  corporation  cannot,  by  his  pwn 
vote,  obtain  a  preference  for  his  claim  against  the  corporation  over  claims  of 
other  creditors.— MoUer  v.  Keystone  Fibre  Ck).,  187  Pa.  St  553,  41  Atl.  47a 

[k]  (Pa.  1898)  Where  a  manufacturing  corporation,  the  principal  stockhold- 
er of  which,  who  was  also  a  director  and  the  president  thereof,  was  a  stock- 
holder, director,  and  the  president  of  an  insolvent  mining  corporation,  which 
was  largely  Indebted  to  it  on  book  account,  proposed  to  take  certain  machinery 
belonging  to  such  debtor  corporation,  which  was  not  then  in  use,  at  a  certain 
price,  which  was  the  full  value  thereof,  to  be  credited  on  such  indebtedness, 
which  proposition  was  accepted,  the  presumption  that  such  transaction  was 
fraudulent  as  to  other  creditors  of  such  insolvent  corporation  was  not  rebutted 
by  the  fact  that  the  president  thereof,  though  present,  did  not  vote  to  accept 
such  proposiUon.— Finch  Mfg.  Co.  v.  Stirling  Co.,  187  Pa.  St  596»  41  Atl.  294, 
43  Wkly.^  Notes  Cas.  113. 

IV.  Promottno  Suits  ob  Attachments  and  Confessing  Judohents. 

[a]  (Minn.  1902)  In  an  action  by  a  receiver  of  an  Insolvent  corporation  to 
vacate  a  judgment  obtained  in  the  name  of  a  third  person,  for  the  use  of  six 
members  of  a  board  of  directors  of  the  corporation,  where  the  evidence  showed 
that  the  corporation  was  insolvent  when  the  notes  on  which  the  judgment  was 
based  were  executed  and  delivered,  and  that  the  directors  did  not  act  with 
the  good  faith  demanded  of  them  as  trustees  of  the  property,  which  it  was 
their  duty  to  preserve  for  the  equal  benefit  of  all  the  creditors,  the  judgment 
will  be  set  aside.— Taylor  v.  Fanning,  87  Minn.  52,  91  N.  W.  269. 

[b]  (Neb.  1898)  The  validity  of  a  confession  of  judgment  by  a  corporation 
is  not  affected,  as  against  other  creditors  of  the  corporation,  by  the  fact  that  a 
stockholder  of  the  corporation  is  a  surety  for  the  debt  for  which  the  judgment 
is  confessed.— Solomon  v.  C.  M.  Schneider  &  Co.,  56  Neb.  680,  77  N.  W.  65. 

[c]  (Neb.  1899)  A  director  of  a  corporation,  who  had  made  it  a  loan,  and 
lawfully  received  a  note  therefor,  died,  and  his  son  was  appointed  his  admin- 
istrator. The  son  became  a  director  of  the  company,  and  applied  for,  and 
there  was  executed  and  delivered  to  him  as  administrator,  a  note  of  the  cor- 
poration in  the  amount  of  the  loan  debt.  The  corporation  became  insolvent, 
and  thereafter  the  administrator  recovered  a  default  judgment  against  it  for 
the  amount  due  on  the  note.  Ueld  not  to  show  any  advantage  taken  by  the 
son,  as  administrator,  of  his  father's  former  position  of  director,  to  obtaia  in 
the  suit  and  judgment  on  the  note  a  preference  over  the  other  creditors  of  the 
corporation.- Nebraska  Nat  Bank  v.  Clark,  58  Neb.  183,  78  N.  W.  527. 

[d]  (N.J.  1863)  Where  a  corporation  confessed  judgment  on  the  eve  of 
its  insolvency,  to  one  of  its  creditors,  who  was  a  director  and  secretary  of  the 
company,  and  who  must  have  been  fully  acquainted  with  its  financial  condi- 
tion and  operations,  it  was  held  that  the  judgment  confessed  under  such  cir- 
cumstances afforded  the  strongest  evidence  that  it  was  done  in  contempla- 
tion of  insolvency,  and  with  the  view  of  preferring  creditors,  and  that  the 
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judgment  should  be  paid  proportionably  with  the  other  debts. — Stratton  v. 
Allen,  16  N.  J.  Eq.  a  O.  E.  Qreen)  229. 

[e]  (N.J.  1889)  Where  a  company,  having  assets  of  $15,000,  and  owing 
$160,000,  confesses  judgmoit  for  $40,000  to  one  who  owns  the  greater  part  of 
its  stock  and  knows  the  condition  of  its  affairs,  and  it  does  not  appear  that 
he  advanced  any  money  to  the  company  at  the  time  of  snch  Judgment,  a  sale 
under  such  Judgment  will  be  restrained  until  the  rights  of  all  the  creditors 
may  be  determined. — Krause  v.  Malaga  Glass  Oo.  (Ch.)  18  Atl.  367. 

[f]  (N.  Y.)  The  rule  that  a  director  of  an  insolvoit  corporation  cannot  ob- 
tain a  prefer^ice  by  acts  of  the  directors  is  not  a  defense  to  an  action  by  a 
director  against  the  corporation  on  a  contract  made  by  the  directors,  but  is 
only  available  to  defeat  an  execution  or  attachment  in  such  action,  by  satis- 
faction of  which  a  preference  would  be  given.— (1897)  Welling  v.  Ivoroyd 
Manurg  Co.,  15  App.  Div.  116,  44  N.  Y.  S.  374,  4  N.  Y.  Ann.  Cas.  145,  Judg- 
ment affirmed  (1900)  162  N.  Y.  599.  57  N.  B.  1128. 

[g]  (N.  C.  1898)  A  confession  of  Judgment  by  an  insolvent  corporation  to 
one  creditor  is  not  void  as  to  another  because  the  president,  who  is  surety 
on  the  debt  confessed,  buys  in  the  property  at  sberifTs  sale,  and  also  the  un- 
satisfied part  of  the  judgment  no  fraud  being  claimed. — ^Howard  v.  Ontral 
Warehouse  Co.,  123  N.  C.  90,  31  S.  B.  371. 

[h]  (Pa.  1902)  Judgment  confessed  by  corporation  to  a  director  is  good 
against  creditors,  being  for  money  advanced  by  him  under  resolution  of  di- 
rectors and  agreement  of  corporation,  recognizing  its  insolvency,  that,  if  he 
would  furnish  funds  to  operate  its  plant,  he  should  be  secured  by  first  judg- 
ment,—Hogsett  V.  Columbia  Iron  &  Steel  C3o.,  203  Pa.  148,  52  Atl.  179. 

[1]  (Pa.  1908)  Where  directors  of  a  solvent  corporation  advanced  money  to 
pay  an  obligation  of  the  company  without  any  agreement  that  they  were  to 
be  protected,  they  cannot,  when  the  company  thereafter  becomes  insolvent, 
to  their  knowledge,  take  a  judgment  note  for  such  advances,  thereby  securing 
priority  over  general  creditors. — ^Pangbum  v.  American  Vault,  Safe  &  Lock 
Co.,  205  Pa.  83,  54  Atl.  504. 

[J]  (S.  D.  1903)  Two  directors  of  an  insolvent  corporation  owned  two-thirds 
of  certain  causes  of  action  against  it,  all  of  which  were  assigned  to  a  third 
party  for  the  sole  purpose  of  placing  the  same  in  Judgment  The  summons 
was  served  on  the  directors  as  vice  president  and  secretary,  respectively,  and 
a  d^ault  judgment  entered,  under  which  all  of  the  corporate  property  was 
sold  on  execution  in  satisfaction  of  the  Judgment  which  amounted  to  less 
than  half  the  value  of  the  property.  Held,  that  the  Judgment  was  fraudulent 
and  void  as  to  other  creditors  of  the  corporation. — Portland  Consolidated  Min. 
Co.  V.  Boesiter,  16  S.  D.  033,  94  N.  W.  702,  102  Am.  St  Rep.  726. 

[k]  (Tex.  1898)  A  director  of  a  corporation  in  a  state  of  insolvency,  but  yet 
a  going  concern,  may,  by  attachment  and  levy  on  its  property,  gain  a  prefer- 
ence over  other  creditors  for  a  debt  incurred  by  such  corporation  in  good 
faith  to  such  director,  since  it  was  permissible  for  the  corporation  to  voluntari- 
ly prefer  one  of  its  directors. — ^A.  B.  Frank  Co.  v.  Berwind  (Civ.  App.)  47 
8.  W.  681. 

V.  Paticents  to  Pbotect  fbom  Personal  Liabilitt. 

[a]  (U.  S.  1886)  Where  corporate  notes  are  indorsed  by  the  president  and 
directors  of  a  corporation,  and,  after  its  dissolution  by  insolvency,  they  con- 
fess Judgment  in  favor  of  the  holders  of  such  notes  for  the  purpose  of  saving 
themselves  from  liability  as  indorsers,  and  the  property  of  the  corporation  is 
levied  upon  and  sold  to  satisfy  such  Judgm^it  it  amounts  to  a  misapplication 
of  assets. — Sprague-Brimmer  Mfg.  Co.  v.  M.  J.  Murphy  Furnishing  Goods  Co. 
(C.  a)  26  Fed.  572. 

[b]  (O>lo.  1895)  The  fact  that,  by  a  preference  given  by  a  corporation,  its 
officers  are  reeved  of  their  Individual  liability  on  the  preferred  debt  does 
not  render  the  preference  invalid. — ^West  v.  Hanson  Produce  Co.,  6  Colo.  App. 
467,  41  Pac.  829. 

[c]  (Ga.  1897)  An  insolvent  company  gave  mortgages  to  creditors  who  held 
notes  indorsed  by  the  directors.  The  preferred  creditors  had  made  no  de- 
mand for  preference,  and  did  not  know  of  the  giving  of  the  mortgages  until 
they  were  filed.    It  was  recited  in  the  mortgages  that  they  were  *'for  the  pur- 
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pose  of  securing  harmless  the  said  accommodation  indorsers.**  Held  fraudu- 
lent as  to  other  creditors. — Atlas  Tack  Co.  v.  Macon  Hardware  Ck).,  101  Ga. 
391,  29  S.  E.  27. 

[d]  (Ga.  1900)  Where  an  insolvent  corporation  gave  a  mortgage  to  secure 
a  'debt  for  which  its  directors  were  liable  as  indorsers,  such  mortgage  amount- 
ed to  an  illegal  preference  of  such  directors,  and  was  therefore  void. — ^Atlas 
Tack  Co.  V.  Exchange  Bank.  Ill  Ga.  703,  36  S.  E.  939. 

[e]  (111.1891)  Any  arrangement  between  the  officers  of  an  insolvent  cor- 
poration and  their  individual  creditors,  whereby  the  property  of  the  corpora- 
tion is  to  be  applied  to  the  payment  of  the  private  debts  of  the  officers,  is  a 
fraud  upon  the  other  creditors. — ^Atlas  Nat  Bank  v.  More,  40  111.  App.  336. 

[fl  (Mo.  1907)  Stockholders  and  directors  of  an  Insolvent  corporation,  ex- 
ecuting a  note  to  a  creditor  of  the  corporation  In  payment  of  the  debt,  may  se- 
cure themselves  by  directing  a  sale  of  corporate  property  and  taking  the  pro- 
ceeds as  indemnity  against  their  liability  to  the  creditor. — Mooney  v.  Chicago, 
B.  &  Q.  R.  Co.,  125  Mo.  App.  651,  103  S.  W.  119. 

[gl  (Neb.  1898)  A  mortgage  executed  by  an  insolvent  corporation  to  a  third 
person  to  secure  a  debt  for  the  payment  of  which  one  of  its  officers  or  di- 
rectors is  personally  bound  is  void. — Stough  v.  Ponca  Mill  Co.,  54  Neb.  600, 
74  N.  W.  868. 

[h]  (N.  J.  1898)  Where  the  note  of  a  creditor  of  a  corporation  has  been 
lawfully  preferred,  the  fact  that  directors  are  indorsers  thereon  does  not  de- 
feat his  preference.  The  result  is  to  subrogate  the  general  creditors  to  the 
rights  of  the  preferred  creditor  against  the  indorsing  directors  to  the  extent 
of  the  preference.— Savage  v.  Miller,  56  N.  J.  Eq.  432,  39  Atl.  665. 

[1]  (N.  Y.  1843)  An  assignment,  made  by  an  insolvent  bank,  of  property  to 
stockholders  to  indemnify  them  for  liabilities  incurred  in  its  behalf,  is  a  direct 
violation  of  1  Rev.  St.  p.  591,  §  9,  invalidating  transfers  of  "moneyed  corpora- 
tlons*'  giving  a  preference  to  creditors. — Leavitt  v.  Tylee,  1  Sandf.  Ch.  207. 

[j]  (Ohio,  1899)  The  directors  of  a  corporation  are  trustees  for  the  stock- 
holders, and  therefore  when  the  corporation  becomes  insolvent,  and  the  stock- 
holders have  no  longer  a  substantial  interest  in  the  property  of  the  corpora- 
tion, the  directors  should  be  regarded  as  trustees  of  the  creditors  to  whom 
the  property  of  the  corporation  must  go ;  and  they  cannot  violate  that  trust 
ty  transferring  the  assets  of  the  corporation  to  themselves  to  relieve  them- 
selves from  collateral  liability. — Ford  v.  Lamson,  9  O.  O.  D.  374,  17  Ohio  Clr. 
Ct.  R.  539 ;  Phllilli  v.  Ammon-Stevens  Co.,  Id. 

[k]  (Pa.  1898)  Where  creditors  of  a  corporation  holding  its  notes  on  which 
its  directors  were  indorsers,  demanded  security  as  a  condition  of  not  institut- 
ing proceedings  to  collect,  the  confession  of  Judgment  in  their  favor,  authoriz- 
ed by  the  directors  at  a  time  when  the  property  of  the  corporation  would 
have  sold  for  more  than  its  debts,  is  not  fraudulent,  though  the  directors  are 
incidentally  relieved  from  liability. — Mueller  v.  Monongahela  Fire-Clay  Co., 
183  Pa.  St.  450,  38  Ati.  1009.  41  Wkly.  Notes  Cas.  446. 

[1]  (Tenn.  1806)  Action  of  the  directors  of  a  mercantile  corporation,  In 
authorizing  a  sale  of  the  cori)orate  property  to  the  manager  of  the  corpora- 
tion, who  owned  practically  all  the  stock,  in  consideration  of  a  transfer  of 
incumbered  realty  to  the  corporation,  which  was  thereby  not  In  condition  to 
be  used  to  meet  debts,  so  as  to  enable  the  manager  to  use  the  corporate  prop- 
erty so  acquired  in  the  payment  of  his  individual  debts  or  home  corporate 
creditors,  is  fraudulent  as  to  the  other  corporate  creditors,  though  the  prop- 
erty conveyed  to  the  corporation,  if  properly  handled,  might  eventually  exceed 
in  value  the  property  conveyed  by  it,  and  suffice  to  pay  all  corporate  debts. — 
Levins  v.  W.  O.  Peeples  Grocery  Co.  (Tenn.  Ch.  App.)  38  S.  W.  733. 

VI.  Pbefebence  of  Debt  fob  Which  Offices  ob  Stockholdbb  is  Subett, 

GUABAKTOB.  OB  INDEMNITOB. 

[a]  An  insolvent  corporation  cannot  prefer  a  debt  on  which  its  officers  and 

directors  are  bound  as  sureties. 

— (Ind.  1901)  Swift  &  Co.  v.  Dyer-Veatch  Co.,  28  Ind.  App.  1,  62  N.  B.  70; 

(Neb.  1901)  NatTonal  Wall  Paper  Co.  v.  Columbia  Nat.  Bank,  63  Neb.  234, 

88  N.  W.  481,  66  L.  R.  A.  121 ;    (1901)  Merchants*  Nat  Bank  v.  Mc- 
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Donald,  63  Neb.  363,  88  N.  W.  492,  rehearing  daiied  a9Q2)  68  Neb.  263» 
80  N.  W.  770;   a»02)  Williams  v.  Turner.  63  Neb.  575,  88  N.  W.  668. 

[b]  (XT.  S.  1S04)  Application  of  the  funds  of  a  failing  corporation  to  tbe 
payment  of  a  debt  on  which  one  of  Its  officers  and  directors  is  surety  con- 
stitutes an  illegal  preference  to  one  who  stands  in  a  relation  of  trust  towards 
general  creditors. — ^Bosworth  v.  Jacksonville  Nat  Bank,  12  C.  CX  A.  881,  64 
Fed.  615,  24  U.  S.  App.  413. 

[c]  (U.  S.  1885)  While  an  insolvent  corporation  may  give  preference  to  one 
creditor  over  another  by  paying  or  securing  his  claim,  prefer^ices  given  in 
such  a  manner  as  to  be  of  special  advantage  to  the  directors  or  managing 
agents  of  the  corporation,  such  as  a  mortgage  given  to  secure  a  note  utton 
which  two  of  the  directors  are  liable  as  indorsers,  will  be  set  aside. — Lip- 
pincott  V.  Shaw  Carriage  Co.  (C.  C.)  25  Fed.  577. 

[d]  (U.  S.  1890)  Where  a  corporation,  while  still  a  going  concern,  is  Insol- 
vent, a  mortgage  on  its  property,  executed  to  secure  the  directors,  who  are 
liable  as  Indorsers  for  It  to  a  large  amount,  is  Invalid  as  to  general  creditors, 
and  that  though  the  mortgage  was  procured  by  the  directors  without  any 
actual  fraudulent  Intent — ^Howe,  Brown  &  Co.  v.  Sanford  Fork  &  Tool  Co. 
(C.  C)  44  Fed.  231. 

[e]  (U.S.  1891)  Directors  of  an  embarrassed  corporation,  holding  clahns 
against  it  which  they  wished  to  protect  had  the  notes  of  the  company  pay- 
able to  themselves  drawn  and  antedated,  and  procured  them  to  be  discounted 
by  defendant  bank.  They  then  caused  to  be  executed  a  deed  of  trust  convey- 
ing aU  the  assets  of  the  company  as  security  for  these  notes,  among  others. 
Held,  in  a  proceeding  by  unsecured  creditors  to  set  it  aside,  that  being  a 
security  for  debts  upon  which  the  directors  were  themselves  liable  as  in- 
dorsers. It  was  in  effect  a  preference  to  themselves,  and  fraudulent  and  void. 
—Consolidated  Tank  Line  Ck>.  v.  Kansas  City  Varnish  Oo.  (C.  C.)  45  Fed.  7. 

[f]  (U.  S.  1872)  A  mortgage  given  by  a  corporation  to  secure  advances  from 
one  of  Its  directors  is  not  Invalid  merely  because  the  advances  were  applied 
to  the  paymeit  of  debts  for  which  the  director  was  security.—MlUer  v.  Hal- 
sted  (I>.  C.)  Fed.  Cas.  No.  9,572. 

[g]  (Ala.  1892)  A  transfer  by  a  manager  and  officer  of  an  Insolvent  cor- 
poration, without  authority  of  the  board  of  directors,  of  all  Its  property  in 
consideration  of  a  debt  of  the  corporation  for  which  he  is  liable  as  Indorser, 
Joint  maker,  or  guarantor  of  a  note  given  therefor,  is  void  as  to  creditors, 
being  in  effect  a  preference  of  himself:  and  the  property  should  be  treated 
as  if  held  in  trust  for  the  creditors. — Goodyear  Rubber  Co.  v.  €}eorge  D. 
Scott  Co.,  96  Ala.  439,  11  South.  370. 

[h]  (Ark.  1894)  In  the  abs^ice  of  statute,  an  Insolvent  corporation  may.  In 
an  assignment  for  the  benefit  of  creditors,  prefer  a  debt  due  one  unconnected 
with  the  corporation,  and  secured  by  notes  upon  which  a  majority  of  Its  di- 
rectors are  Indorsers,  where  such  debt  is  one  for  a  bona  fide  loan  to  the  cor- 
poration.— Worthen  v.  Griffith,  59  Ark.  562,  28  S.  W.  286,  43  Am.  St  Rep.  50. 

[i]  (Ck>nn.  1883)  In  order  to  enable  a  manufacturing  corporation  to  pay  its 
debts,  and  thus  continue  its  business,  its  directors  may  guaranty  payment  of 
its  note  made  to  Its  own  order,  and  take  as  security  for  their  liability  its 
mortgage  of  all  Its  property. — Hopson  v.  ^tna  Axle  &  Spring  (}o.,  50  Conn. 
597. 

[Jl  (Ga.  1896)  That  directors  were  sureties  on  a  note  executed  by  the  cor- 
poration, or  that  some  of  them  had  given  a  Joint  note  binding  each  individual- 
ly as  collateral  security  for  a  corporate  debt  did  not  preclude  the  corpora- 
tion from  preferring  the  holder  of  its  note  or  the  owner  of  the  debt — Mil- 
ledgevllle  Banking  Co.  v.  Mclntyre  Alliance  Store;  98  Ga.  503,  25  S.  £.  567. 

[k]  (111.1896)  An  insolvent  corporation,  while  in  possession  of  its  prop- 
erty, may  prefer  any  of  its  creditors  not  directors  or  stockholders,  even  though 
their  claims  are  secured  by  the  Indorsement  of  directors,  and  the  deed  secur- 
ing them  was  executed  without  the  solicitation  or  knowledge  of  the  creditors. 
—Blair  v.  lUlnois  Steel  Co.,  159  Ul.  350.  42  N.  B.  895. 

ni  (IlL  1808)  Where  the  assets  of  a  corporation  are  applied  to  the  pay- 
ment of  a  just  debt  under  a  preference  by  the  directors,  who  were  guarantors 
of  the  debt  they  cannot  be  held  liable  in  damages  to  other  creditors  of  the 
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corporation  under  the  rule  forbidding  directors  preferring  tbemselves. — Rodc- 
ford  Wholesale  Grocery  Oo.  v.  Standard  Grocery  &  Meat  Co.,  74  111.  App.  S17, 
affirmed  175  lU.  89,  51  N.  E.  642,  67  Am.  St  Rep.  205. 

[m]  (Ind.  1805)  An  Insolvent  corporation,  while  In  possession  of  Its  prop- 
erty, may  prefer  any  of  Its  creditors,  not  directors  or  stockholders,  even 
though  their  claims  are  secured  by  the  Indorsement  of  directors  and  stock- 
holders, where  the  creditors  were  at  the  time  of  the  preference  unaware  of 
Its  Insolvency,  or  that  the  transfer  was  made  to  protect  such  directors  and 
stockholders.— Henderson  v.  Indiana  Trust  Co.,  143  Ind.  561.  40  N.  B.  516. 

[n]  (Ind.  1897)  An  Insolvent  corporation  may  prefer  creditors,  though  the 
preference  also  laures  to  the  b^iefit  of  some  of  Its  directors  as  sureties  on 
the  indebtedness  preferred. — Levering  v.  Bimel,  146  Ind.  545,  45  N.  El  775. 

[o]  (Ind.  1901)  Where  an  Insolvent  corporation  mortgages  all  its  property 
to  secure  debts  due  to  Its  directors  and  debts  for  which  they  are  sureties, 
such  mortgage  Is  voidable  at  the  suit  of  its  other  creditors,  since  the  directors 
have  no  right  to  prefer  themselves  to  the  exclusion  of  others. — Nappanee  Can- 
ning Ck).  V.  Reid,  Murdock  &  Co.,  60  N.  B.  1068. 

[p]  (Ky.  1908)  A  bank  had  furnished  money  to  a  corporation  on  the  notes 
of  Its  directors.  The  corporation's  plant  having  burned,  and  the  Insurance 
money  being  deposited  In  the  bank  to  the  corporation's  credit  and  the  cor- 
poration Insolvent,  the  directors  applied  the  money  to  the  payment  of  their 
notes,  canceling  their  debt  to  the  bank  and  the  corporation's  debt  to  them. 
Held,  that  the  payment  was  a  preference  of  one  creditor  over  others,  forbidden 
by  statute. — Hazelhurst  Lumber  Oo.  v.  Carlisle  Mfg.  Co.,  112  S.  W.  934. 

[Ql  (Mich.  1907)  A  corporation  acquired  a  canning  factory.  It  borrowed 
money  for  operating  expenses,  and  gave  a  mortgage  to  secure  Its  stockholders, 
who  Indorsed  its  notes.  A  subsequent  annual  report  showed  the  mortgage, 
gave  the  value  of  the  real  and  personal  estate.  Including  credits,  as  over  $8,- 
000,  and  an  Indebtedness  of  over  $4,000.  The  directors  leased  the  factory, 
but  there  was  no  Income  therefrom.  Heldf  that  the  mortgage  was  not  void, 
as  given  in  anticipation  of  a  discontinuance  of  the  business,  or  for  the  pur- 
pose of  distributing  the  assets  to  preferred  creditors. — Webster  v.  Ypsllantl 
Canning  Co.,  149  Mich.  489,  113  N.  W.  7,  14  Detroit  Leg.  N.  519. 

[r]  (Mo.  1806)  Bona  fide  creditors  of  a  failing  corporation,  who  are  not 
stockholders  or  directors  therein,  are  not  debarred  from  taking  security  for 
their  claims,  though  the  paper  held  by  such  creditors  was  also  Indorsed  by 
some  of  the  directors  individually. — Waggoner-Gates  Milling  Co.  v.  Zlegler- 
Zaiss  Commission  (3o.,  128  Mo.  473,  31  S.  W.  28. 

[s]  (Neb.  1895)  A  mortgage  given  by  an  insolvent  corporation  to  secure  a 
debt  for  which  its  directors  were  sureties  Is  void  as  against  an  attaching 
creditor.— Tillson  v.  Downing,  45  Neb.  549,  63  N.  W.  836. 

[tj  (N.J.)  A  corporation  in  a  failing  condition  cannot  place  part  of  Its 
assets  In  the  hands  of  a  trustee  to  protect  any  of  its  directors  as  sureties  on 
Its  bond.~(1897)  Gray  v.  Taylor,  38  Atl.  951,  modified  Taylor  v.  Gray  (1899) 
59  N.  J.  Eq.  621,  44  Ati.  66a 

[u]  (N.  C.  1902)  A  director  of  an  Insolvent  corporation,  who  signed  a  bond 
to  indemnify  a  corporate  credl£or,  for  the  purpose  of  protecting  the  corporate 
property,  and  thereby  benefiting  all  stockholders  and  creditors,  may,  from  the 
proceeds  derived  from  the  sale  to  him  of  corporate  property,  pay  such  creditor. 
—Graham  v.  Carr,  130  N.  C.  271,  41  S.  E  379. 

[v]  (Utah,  1910)  Where  a  corporation  received  the  exclusive  benefit  of  the 
money  borrowed  for  It  on  the  Indorsement  of  one  of  its  directors,  a  corporate 
mortgage  given  to  secure  the  estate  of  such  director,  who  paid  the  debt,  la 
not  a  giving  of  an  unlawful  preference  to  a  corporate  director. — Kurtz  v. 
Ogden  Canyon  Sanitarium  Co.,  108  Pac.  14. 

YII.  Pbefebence  to  Cobpobation  Having  Same  Officebs  ob  Stookholdebs. 

[a]  (U.  S.  1902)  A  mortgage  given  by  a  corporation  to  secure  bond9  Issued 
to  pay  Its  Indebtedness  to  two  banks.  In  which  directors  and  stockholders  of 
the  corporation  were  large  stockholders,  at  a  time  when  the  corporation  was 
In  fact  Insolvent,  and  shortly  before  It  suspended  business,  held,  under  the 
evidence,  to  have  been  given  In  good  faith,  while  the  corporation  was  a  going 
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concem,  and  In  the  expectation  that  its  bnaineM  would  be  contlnned,  and  to 
be  yalid,  the  directors  and  stockholders  who  wore  secured  thereby  being  igno- 
rant of  the  company's  Insolvodt  condition. — Gddk  y.  Fuller,  61  O.  C  A.  648^ 
U4  Fed.  22L 

[b]  (Miss.  18dS9  A  preferential  assignment  is  not  invalid  because  the  cor- 
poration making  it  and  its  preferred  creditor  had  officers  and  stockholders  in 
common.— Sells  t.  Bosedale  Grocery  &  Commission  Co.,  72  Miss.  500, 17  South. 
236. 

[cl  (Miss.  1806)  A  conveyance  of  property,  by  a  corporation  which  is  in- 
debted, as  a  donation  to  another  corporation,  owned  by  stockholders  of  the 
formar,  is  voidable  at  suit  of  creditors  of  the  grantor. — ^Mason  v.  Fischer  & 
Burnett  Lumber  Co.,  21  SoutlL  5. 

[d]  (Neb.  1806)  The  president,  one  director,  and  a  stockholder  who  was 
not  a  director,  acting  without  authority  from  the  board  of  directors,  sold  all 
the  visible  assets  of  an  insolvent  corporation,  and  turned  the  proceeds  of  the 
sale  over  to  a  single  creditor,  a  corporation.  In  which  two  of  the  persons  so 
acting  were  directors.  Held,  that  such  acts  amounted  to  a  conversion  of  the 
corporate  property. — German  Nat  Bank  v.  First  Nat  Bank,  55  Neb.  86,  75 
N.  W.  531. 

[e]  (N.  Y.  1000)  A  director  in  a  bank,  being  also  the  president  of  defendant 
corporation,  informed  it  of  the  impeding  insolvency  of  the  bank,  whereon  it 
drew  its  check  for  its  balance  on  deposit  in  said  bank,  which  was  signed  by 
its  president;  and  the  full  amount  of  the  deposit  was  secured  on  the  same 
day  that  the  bank  closed.  Held,  that  the  transaction  was  not  void,  as  a  viola- 
tion of  Stock  O>rporation  Law,  f  48,  prohibiting  an  insolvent  corporation,  or 
any  of  its  officers,  from  conveying  its  property  to  its  members  for  other  con- 
sideration than  full  value  in  cash,  and  from  making  any  assignment  prefer- 
ring creditors,  since  there  was  nothing  in  such  provision  to  prevent  a  deposit- 
ing corporation  from  withdrawing  its  money  on  information  received  by  its 
president  as  director,  of  the  bank's  insolvwicy.  Judgment  (1898)  36  App. 
Div.  17,  55  N.  Y.  S.  206,  reversed.— O'Brien  v.  Bast  River  Bridge  Co.,  IGl  N. 
Y.  539,  56  N.  E.  74,  48  L.  E.  A.  122. 

VIII.  Operation  ano  Effect. 

[a]  (U.  S.  1001)  A  bank,  being  an  unsecured  creditor  of  an  insolvent  cor- 
poration, which  was  still  a  going  concern,  but  was  known  to  be  about  to  sus- 
pend business,  advanced  a  further  sum  to  the  corporation,  with  knowledge 
that  it  was  to  be  used  to  pay  claims  in  favor  of  the  managing  officers  of  the 
corporation,  and,  in  consideration  of  such  advance,  received  Judgment  notes 
of  the  corporation  covering  its  entire  claim;  and  the  bills  and  accounts  re- 
ceivable of  the  corporation  were  also  assigned  to  another  preferred  creditor, 
who,  as  a  part  of  the  same  arrangement,  altered  into  an  agreement  with  the 
bank  to  divide  pro  rata  all  the  proceeds  of  their  respective  demands.  Held, 
that  the  fraudulent  preference  of  the  managing  officers  of  the  corporation 
rendered  the  entire  transaction  fraudulent  and  invalid  as  against  the  other 
creditors.— (1809)  United  States  Rubber  Ck).  v.  American  Oak-Leather  Co.,  37 
C.  C.  A.  599,  06  Fed.  801 ;  American  Oak-Leather  Co.  v.  United  States  Rubber 
Co.,  Id.  Modifying  decree  (1807)  27  C.  a  A.  118,  82  Fed.  248^  reversed  (1001) 
21  Sup.  Ct  670,  181  U.  S.  434,  45  L.  Ed.  038. 

[bl  (U.  S.  1004)  A  contract  between  a  corporation  and  a  majority  of  its  di- 
rectors whereby  the  latter  advances  money  to  the  former  to  pay  its  debts, 
some  of  which  are  owing  to  the  latter,  whereby  the  former  gives  the  latter  a 
preference,  is  not  void,  but  voidable  at  the  option  of  the  creditors  or  stock- 
holders of  the  corporation. — Wyman  v.  Bowman,  62  C.  0.  A.  189,  127  Fed.  257. 

[c]  (Ark.  1894)  Where  personal  interests  of  certain  of  the  directors  are 
subserved  through  the  preference  of  certain  creditors  in  an  assignment  by  an 
insolvent  corporation,  it  is  voidable  merely,  and  then  only  at  the  instance  of 
the  corporation.— Worthen  v.  Griffith,  59  Ark.  562,  28  S.  W.  286,  43  Am.  St. 
Rep.  50. 

[d]  (111.  1888)  Confessions  of  Judgment  made  by  an  insolv^it  corporation 
in  favor  of  officers  and  directors  thereof  are  void,  and  the  holders  of  the  judg- 
ments may  be  compelled  to  apply  the  proceeds  to  the  claims  of  creditors  of 
the  corporation.— Adams  v.  Cross-Wood  Printing  C3o.,  27  111.  App.  313. 
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[e]  (111.  1889)  A  sale  and  delivery  by  an  insolvent  corporation  of  its  prop- 
erty to  one  of  its  directors  in  satisfaction  of  a  pre-existing  debt,  thongh  void- 
able in  equity,  does  not  render  the  property  subject  to  levy  at  the  suit  of  the 
corporation's  creditors.— Beach  v.  Miller,  130  111.  162,  22  N.  E.  4M,  17  Am. 
St  Rep.  291. 

[f]  (111.  1806)  The  act  of  an  insolvent  corporation  In  giving  a  preference 
to  a  director  Is,  at  most,  constructive  fraud,  the  remedy  against  which  is  in 
equity,  and  It  does  not  subject  the  corporation  to  a  seizure  of  all  its  property 
by  an  individual  creditor  under  an  attachment  at  law. — ^Henry  Dlbblee  Co. 
V.  Watson,  60  111.  App.  432. 

[g]  (Ind.  1902)  Where  an  insolvent  corporation,  which  cannot  mortgagre  its 
property  without  the  consent  of  a  majority  of  the  holders  of  the  preferred 
stock,  in  order  to  obtain  such  consent  prefers  such  stockholders  to  unsecured 
creditors,  the  preference  renders  the  mortgage  not  only  Invalid  as  to  such 
stockholders,  but  Invalid  as  a  whole.  Rehearing  (1901)  157  Ind.  623,  61  N.  E. 
575,  denied.— Reagan  v.  First  Nat  Bank,  157  Ind.  623,  62  N.  E.  701. 

[h]  (Mo.  1887)  The  fact  that  an  Insolvent  corporation  makes  a  deed  prefer- 
ring some  creditors,  Including  some  of  its  directors,  does  not  give  an  unpre- 
ferred  creditor  the  right  to  attach  on  the  ground  that  the  corporation  is  at- 
tempting to  defraud  its  general  creditors. — Foster  v.  MuUanphy  Planing  Mill 
Co.,  92  Mo.  79,  4  S.  W.  260. 

[1]  (Mo.  1895)  The  act  of  directors  of  an  insolvent  corporation,  in  control 
of  its  property,  in  voting  themselves  preferences,  only  renders  a  deed  of  trust 
executed  to  secure  such  preferences  prima  facie  fraudulent. — Schufeldt  v. 
Smith,  131  Mo.  280,  31  S.  W.  1039,  29  D.  R.  A.  830. 

[j]  (N.  Y.  1897)  The  fact  that  a  corporation  which  gives  its  notes  to  one 
of  its  officers  is  insolvent,  or  on  the  verge  of  insolvency,  and  that  the  manifest 
purpose  of  the  transaction  is  to  enable  him  to  obtain  a  preferential  Hen  on 
the  corporate  assets,  renders  them  unenforceable  by  him. — Halpin  v.  Mutual 
Brewing  Co.,  20  App.  Div.  583,  47  N.  Y.  Supp.  412. 

[k]  (Pa.  1901)  Directors  of  an  insolvent  corporation,  to  whom  it  gives  all 
its  assets  in  part  payment  of  their  claims,  hold  the  same  in  trust  for  all  the 
creditors,  their  claims  not  being  more  equitable  than  those  of  the  other  cred- 
itors.—Hill  V.  Standard  Tel.  Mfg.  Co.,  198  Pa.  446,  48  AU.  432. 


(180  Fed.  705.) 

THE  CHRISTIANIA  BAIRD. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  2,  1910.) 

No.  215. 

TowAOK  (I  11*) — Collision  Between  Tows— Fault  or  Tuo. 

A  tug  passing  down  the  Passaic  river  with  a  scow  on  one  side  and  a 
schooner  in  tow  on  a  hawser,  held  liable  for  a  collision  between  the  tows 
while  passing  through  the  draw  of  a  railroad  bridge,  on  the  ground  that 
the  master  failed  to  signal  the  bridge  in  time  and  while  waiting  for  the 
opening  of  the  draw  after  the  passing  of  trains  permitted  the  tug  to  drift 
too  near  the  bridge  and  too  close  to  one  side,  by  reason  of  which  the  scow 
struck  the  trestle  on  that  side,  breaking  the  lines  and  causing  the  colli- 
sion with  the  following  schooner. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent  Dig.  {  19;  Dec.  Dig. 
i  11.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  in  admiralty  by  Mary  F.  Schultz  against  the  steam  tug  Christi- 
ania  Baird ;  the  Passaic  River  Towing  Line,  claimant.  Decree  for  li- 
belant  (169  Fed.  217),  and  claimant  appeals.    Affirmed. 

•For  otber  cases  see  same  topic  A  8  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Martin  A.  Ryan,  for  appellant. 
Peter  Alexander,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  February  14,  1907,  the  tug  Christiania 
Baird,  bound  down  the  Passaic  river  from  Newark  to  Hoboken  with 
the  light  barge  Brimstone  on  her  port  side  and  the  light  schooner  Annie 
E.  Webb  astern  on  a  hawser  about  125  feet  long,  approached  the  trestle 
bridge  of  the  Central  Railroad  of  New  Jersey  which  spans  Newark 
Bay  between  Bayonne  and  Elizabethport.  There  is  an  abutment  in 
the  center  of  the  channel  dividing  the  bridge  into  two  draws,  the  floor 
over  either  of  which  can  be  lifted  after  the  manner  of  bascule  bridges 
by  machinery  on  the  abutment.  Th2  tide  was  running  strong  ebb  with 
a  set  to  the  westward.  The  semaphore  on  the  abutment  indicated  that 
vessels  bound  down  should  go  through  the  eastern  draw.  The  regu- 
lations of  the  Secretary  of  War  require  vessels  wishing  the  draw 
opened  to  blow  a  signal  of  three  blasts,  and  the  bridge  tender  to  an- 
swer with  a  signal  of  three  blasts,  if  it  can  be  done,  or  two  blasts 
if  it  cannot.  When  about  a  quarter  of  a  mile  away  and  proceeding 
with  the  tide  about  six  miles  an  hour,  the  tug  blew  three  blasts.  Re- 
ceiving no  answer,  and  seeing  two  trains  about  to  cross  the  bridge  in 
opposite  directions,  she  slowed  down.  When  they  had  passed  she 
started  up  and  blew  a  second  signal  of  three  blasts,  to  which  she 
received  no  answer.  Seeing  another  train  approaching  from  the 
west,  the  tug  when  about  600  feet  above  the  bridge  slowed  down  again 
and  drifted.  The  draw  was  opened  when  she  was  about  150  to  200 
feet  off  and  a  little  to  the  eastward  of  the  center  of  the  draw  in 
order  to  counteract  the  set  of  the  tide.  It  being  impossible  to  stop  and 
round  to,  the  tug  started  up  under  a  jingle  bell  with  her  helm  hard 
aport,  but  having  no  steerageway.  The  barge  struck  the  trestle  on 
the  eastern  side,  parting  the  lines  to  the  tug,  swung  around  into  the 
draw  while  the  schooner,  the  tug  having  cast  off  her  hawser,  ran 
into  the  barge  and  swung  around  under  the  influence  of  the  tide 
against  the  trestle  to  the  east  of  the  draw,  sustaining  the  damage 
complained  of. 

The  trial  judge  found  that  the  draw  was  open  in  time  and  that 
the  tow  would  have  passed  through  safely,  but  for  the  fact  that 
the  tug  had  kept  too  far  to  the  eastward,  as  the  result  of  over  estimat- 
ing the  set  of  the  tide.  We  think  she  was  more  at  fault  for  not 
signaling  sooner  and  stopping.  If  negligent  in  both  or  either  of  these 
respects,  it  is  no  defense  to  her  that  the  bridge  tender  was  also  at 
fault.  The  claimant  defends  as  it  is  said  principally  that  a  rule  may 
be  laid  down  whether  tugs  which  get  no  reply  from  a  bridge  tender 
have  a  right  to  proceed  on  the  assumption  that  the  draw  will  be 
open.  It  woul(l  be  impossible  to  lay  down  an  absolute  rule  that  a 
tug  discharges  its  duty  to  its  tow  if  it  proceeds  upon  this  assump- 
tion. Every  case  must  depend  upon  its  own  circumstances.  The 
best  way  to  arrive  at  complete  justice  in  such  cases  will  be  for  the 
tugs,  either  as  bailees  of  the  tow,  to  sue  the  bridge  owners,  or,  if  they 
are  sued  alone  to  bring  the  bridge  owners  in  under  rule  69. 

Decree  aflSrmed,  with  interest  and  costs. 
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aSi  Fed.  10.) 

DAVIS  y.  LOUISVILLE  TRUST  CO.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  13,  1910.) 

No.  1,9G3. 

1.  Evidence  (§  244*)— Records  of  Cohmebcial  Agency— Report  Made  by 

Person  Since  Deceased. 

A  report  as  to  the  assets  and  business  of  a  corporation  and  the  state- 
ments of  its  president  made  to  Dun  &  Co.  by  their  authorized  representa- 
tive In  the  regular  course  of  his  duty,  and  placed  on  file  to  be  furnished  to 
any  subscriber  inquiring  In  the  due  course  of  the  business  of  the  company 
as  a  commercial  agency,  after  the  death  of  the  representative  who  made 
It,  is  admissible  as  prima  facie  evidence  that  the  statements  therein  pur- 
porting to  have  been  made  by  the  president  of  the  corporation  wert  so 
made  by  him. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  916-936 ;  Dec. 
Dig.  {  244.*] 

2.  FfeAUD   (§  21*)— Corporations   (§  80*)— Fraudulent   Representations- 

Person  Entitled  to  Rely  on  Representations-^tateicents  Made  to 
Mercantile  Agency. 

Claimant,  who  was  negotiating  with  the  president  of  the  banlcrupt  cor- 
poration for  the  purchase  of  treasury  stock  of  the  corporation,  solicited  a 
friend  from  whom  he  expected  to  borrow  a  portion  of  the  money  to  pay 
for  the  stock  to  obtain  Information  in  regard  to  the  corporation.  The 
friend  secured  from  Dun  &  Co.,  a  copy  from  their  records  of  a  report 
made  by  their  representative  for  their  use  generally  from  statements  giv- 
en him  by  the  president,  showing  the  capital  paid  up,  the  property  and 
business  of  the  corporation,  and  that  It  had  no  indebtedness,  and,  in  reli- 
ance on  such  report,  claimant  purchased  and  paid  for  the  stock  at  its  par 
value.  The  statements  contained  In  such  report  were  materially  false. 
Held,  that  the  report  must  be  considered  as  addressed  to  any  person  to 
whom  it  should  be  furnished  by  the  mercantile  agency  in  the  regular 
course  of  its  business,  or  to  whom  it  might  rightfully  be  communicated 
either  as  a  basis  for  credit  or  for  investment  in  the  stock  of  the  corpora- 
tion, which  it  was  endeavoring  to  sell  at  the  time  the  report  was  made; 
that  the  statements  therein  constituted  false  and  fraudulent  representa- 
tions, which  entitled  claimant  to  rescind  the  contract  of  purchase,  unless 
barred  by  laches  or  acquiescence. 

[Ed.  Note.-^For  other  cases,  see  Fraud,  Cent.  Dig.  §§  9,  10,  23;  Dec. 
Dig.  §  21  ;♦   Corporations,  Cent  Dig.  §§  244-265 ;   Dec.  Dig.  §  80.*] 

3.  Contracts  (§  270^) — Rescission— Laches— Application  of  Doctrine. 

The  defense  of  laches  to  defeat  the  right  to  rescind  a  contract  for  fraud 
will  not  be  entertained  unless  it  Is  made  to  appear  that  it  would  be  Ineq- 
uitable to  deny  it. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §f  1189,  1200; 
Dec.  Dig.  §  270.*] 

4.  Contracts  (§  270*) — Rescission  for  Fraud— Laches. 

A  claimant  who  was  Induced  by  fraudulent  representations  to  purchase 
stock  in  a  corporation,  and  who  sought  to  rescind  prior  to  the  bankruptcy 
of  the  corporation,  held  not  barred  by  laches,  and  entitled  to  prove  his 
claim  in  bankruptcy  for  the  purchase  price  of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  §  270.*] 

5.  Bankruptcy  (§  345*) — Proceedings  on  Objections  to  Claim— Issues. 

A  court  of  bankruptcy  in  adjudicating  upon  the  claim  of  a  creditor  Is 
without  authority  to  adjudge  such  claim  priority  over  the  claims  of  cer- 
tain other  creditors  on  grounds  which  would  ordinarily  be  the  basis  for 
an  action  of  deceit,  where,  although  such  other  creditors  appeared,  no 

*For  ctber  cases  see  same  topic  6  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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SDoh  issues  were  formulated  and  presented  against  them  either  severally 
or  jointly. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy*  I>ec.  Dig.  |  345.*] 

Appeal  from  tlie  District  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 

In  the  matter  of  the  Howe  Manufacturing  Company,  bankrupt.  On 
appeal  from  order  disallowing  claim  of  Hueling  Davis.    Reversed. 

This  is  an  appeal  from  an  order  entered  in  the  court  below  April  9,  1908, 
rejecting  a  claim  of  Davis,  appellant,  against  the  Howe  Manufacturing  Com- 
pany, bankrupt,  for  $.5,000  and  Interest  The  company  was  adjudicated  a 
bankrupt  December  22.  1906,  and  the  LouisvUle  Trust  Company,  one  of  the 
appellees,  was  thereafter  appointed  trustee.  The  claim  grows  out  of  a  pur- 
chase by  Davis  of  50  shares  of  the  par  value  of  $100  each  of  the  capital  stock 
of  the  bankrupt.  In  his  original  and  amended  proofs  of  claim  Davis  alleges 
that  he  subscribed  for  the  stock  and  paid  its  par  value  in  cash  to  the  com- 
pany in  reliance  upon  the  truth  of  certain  representations  made  by  the  com- 
pany through  its  president  and  vice  president,  who  were  also  directors ;  that 
these  representations  were  false  and  fraudulent  and  made  for  the  purpose 
of  inducing  him  to  purchase  the  stock ;  that  upon  discovery  of  the  fraud  he 
r^udiated  and  rescinded  the  contract,  tendered  to  the  company  the  certifi- 
cates representing  the  stock,  and  demanded  payment  of  the  price  with  in- 
terest, which  was  refused. 

The  alleged  false  representations  consist  of  two  classes.  The  first  class  is 
said  to  be  comprised  in  a  report  made  by  Ben  Howe  as  president  of  the  com- 
pany to  R.  G.  Dun  &  Co.,  a  mercantile  agency,  then  maintaining  an  office  in 
Louisville.  The  other  class  is  claimed  to  have  been  made  principally,  if  not 
wholly,  by  T.  L.  Jefferson  as  vice  president  and  director  of  the  company 
through  a  letter  written  to  a. Mr.  Chess  and  through  statements  made  by 
Jefferson  both  to  Chess  and  Davis.  A  copy  of  the  report  to  Dun  &  Co.,  as 
well  as  the  letter  written  by  Jefferson  to  Chess,  were  placed  in  the  hands  of 
Davis  before  he  purchased.  These  representations  related  to  the  financial 
condition  of  the  bankrupt  company  and  also  of  another  company  bearing  the 
same  name,  the  assets  and  good  will  of  which  had  been  purchased  and  taken 
over  by  the  new  company.  It  is  not  necessary  to  set  out  more  than  the  sub- 
stance of  the  statements  said  to  have  been  made,  or  the  evidence  offered  in 
support  and  denial  of  the  contentions  made  by  the  respective  parties. 

In  addition  to  what  wlU  be  found  in  the  opinion,  it  is  sufficient  to  state 
that  the  present  controversy  began  with  negotiations  had  In  July,  1903,  be- 
tween Davis  and  Howe,  whereby  Davla  was  to  take  stock  and  Howe  was 
to  give  him  employment  In  the  company,  and  that  Davis  thereupon  borrowed 
of  Chess  $2,500  and  of  Llewellyn  Smith  the  same  sum,  giving  to  them  his 
notes  and  using  the  money  In  buying  the  stock.  Davis  was  given  employ- 
ment In  the  company  and  continued  therein  In  several  capacities  for  a  period 
of  nearly  three  years,  and  received  from  the  company  compensation  of  about 
$3,000,  when,  at  the  close  of  April,  1906,  he  claims  to  have  made  discoveries 
which  caused  him  to  quit  the  employ  of  the  company.  He  testified  that  he 
suspected  financial  dlftlculty  In  the  affairs  of  the  company  in  March  of  that 
year  through  knowledge  he  obtained  of  a  proposed  contract — called  a  "four- 
cornered  agreement"— to  which  the  company,  a  "syndicate,"  the  Western  Na- 
tional Bank,  and  Jefferson  were  to  be  parties,  designed  In  some  way  to  aid 
Jefferson  if  not  the  company  itself.  This  resulted  In  an  Investigation  and 
the  discovery  claimed  to  have  been  made  by  Dayls  upon  which  he  bases  his 
contention  that  he  was  entitled  to  rescind.  He  insists  further  that  his  right 
extends  not  only  to  proving  a  general  claim  for  $5,000,  but  also  to  priority 
over  certain  of  the  creditors.  If  not  all  of  them,  In  the  assets  of  the  bankrupt. 
The  particular  creditors  against  whom  the  claim  of  priority  is  made  are 
Jefferson,  the  Western  National  Bank  of  Louisville,  and  Ben  Howe,  both  In- 
dividually and  as  assignee  of  certain  claims  of  creditors  of  the  bankrupt. 
The  claims  of  Davis  in  both  the  respects  last  mentioned  were  allowed  by  the 
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referee,  but  the  orders  in  that  behalf  were  reversed  and  set  aside  by  the 
court  below. 

Helm  Bruce  and  Percy  Booth,  for  appellant. 
Johnson  &  Hieatt,  for  appellee  Louisville  Trust  Co. 
Henry  Burnett,  for  appellee  Jefferson. 
Bernard  Flexner,  for  appellee  Western  Nat.  Bank. 
Henry  Burnett  and  Bernard  Flexner,  for  appellee  Howe. 

Before  SEVERENS,  WARRINGTON,  and  KNAPPEN,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  initial  test  of  the  validity  of  the  claim  of  Davis  is  involved  in 
important  questions  of  admissibility  of  evidence.  It  is  contended  in 
the  first  place  that  no  competent  witness  was  produced  to  testify  that 
any  report  of  the  financial  condition  of  the  company  was  ever  made  to 
the  mercantile  agency ;  and,  in  the  next  place,  that  the  instrument  ex- 
hibited as  such  a  report  could  not  if  received  in  evidence  be  considered 
as  addressed  to  Davis  or  as  having  been  intended  to  influence  him  or 
any  one  else  in  the  purchase  of  treasury  stock  of  the  bankrupt  com- 
pany. The  court  below  regarded  the  report  as  inadmissible,  and  so 
declined  to  consider  it.  This  is  made  the  subject  of  the  first  assign- 
ment of  error. 

The  paper  was  received  in  evidence  by  the  referee.  It  was  admit- 
tedly a  copy  of  what  purported  to  be  a  report  made  by  J.  H.  Saunders 
as  city  reporter  of  Dun  &  Co.  at  Louisville.  It  was  shown  that  he  had 
occupied  that  position  for  10  years,  but  that  he  was  deceased  at  the 
time  the  report  was  offered  in  evidence,  and  that  he  had  made  and  pre- 
sented the  writing  on  June  18,  1903,  to  the  superintendent  of  Dun  & 
Co.  The  material  parts  of  the  report  are:  An  abstract  of  a  portion 
of  the  articles  of  incorporation  of  the  bankrupt  company  dated  June 
1,  1903,  showing  its  authorized  capital  stock,  $500,000,  its  successor- 
ship  to  the  business  of  the  old  company  and  names  of  the  subscribers 
for  2,430  shares  of  $100  each  of  the  new  capital  stock  and  specifying 
the  number  taken  by  each  subscriber.     It  then  proceeds : 

"Ben  Howe,  the  president,  states  there  has  been  actually  paid  in  cash  ^250,- 
000,  that  the  assets  consist  of  machinery,  merchandise,  etc.,  and  that  the  new- 
company  has  no  Indebtedness.  He  further  states  that  the  company  has  pur- 
chased a  wholesale  plumbing  and  steam  fitting  supply  business,  for  which  they 
paid  $150,000,  and  that  they  have  also  purchased  another  business  for  a  like 
amount  at  Birmingham,  Ala.,  and,  while  all  deals  have  been  completed,  they 
are  not  ready  to  make  a  detailed  statement  of  the  company's  affairs.  It  Is 
their  intention  to  elect  three  more  directors.  Claims  that  the  entire  capital 
of  $500,000  will  be  paid  up  within  the  next  two  weeks.  ♦  ♦  ♦  It  wUl  be 
seen  that  they  have  not  completed  their  affairs  and  Just  what  amount  of  ac- 
tual capital  they  have  cannot  be  ascertained." 

J.  J.  Saunders  testified  that  he  was  then  manager  of  the  mercantile 
agency  at  Louisville,  and  at  the  time  the  report  was  made  he  was  as- 
sistant manager.  He  further  testified  that  the  paper  offered  in  evi- 
dence was  a  "copy  of  the  report  from  our  records,"  production  of  the 
original  having  been  waived,  and,  referring  to  what  he  called  the  "rec- 
ord" of  the  report  in  question,  he  further  said  that  his  deceased  brother 
was  the  author  of  the  report;  that  the  riecords  show  that  his  brother 
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had  received  the  statement  contained  in  the  report  and  had  made  it  a 
matter  of  record ;  that  "it  was  kept  in  our  regular  files  to  be  given  to 
anybody  that  wanted  information  of  that  company  (the  Howe  Mfg. 
Co.)  at  that  time" ;  and  that  such  statements  "are  placed  on  record  for 
the  purpose  of  giving  them  to  inquirers."  He  was,  however,  not  pres- 
ent when  Howe  purports  to  have  made  statements  to  the  deceased 
brother,  but  it  was  agreed  that  J.  J.  Saunders  would  if  recalled  testify : 

••His  knowledge  of  such  alleged  statements  was  and  is  baped  on  his  knowl- 
edge of  the  record  on  file  in  the  office  of  R.  G.  Dun  &  Co.,  and  on  his  knowl- 
edge of  the  making,  filing,  and  preserving  of  said  record,  and  on  his  knowl- 
edge of  the  business  of  R.  G.  Dun  &  Co.,  and  the  methods,  rules,  customs, 
and  circumstances  governing  the  statements  made  to  R.  G.  Dun  &  Co.,  and 
governing  the  making,  filing,  and  preserving  of  other  records  of  such  state- 
ments." 

He  delivered  to  Chess  a  copy  of  the  report  on  August  4,  1903. 

The  objection  urged  against  receiving  this  report  is  that  it  is  hearsay. 
We  think  the  right  to  resort  to  secondary  proof  in  the  circumstances 
stated  is  reasonably  well  settled.  The  principle  underlying  the  ad- 
missibility of  such  evidence  is  that  the  person  making  the  report  was 
engaged  in  the  regular  course  of  a  distinct  business,  before  any  dispute 
arose,  and  in  the  discharge  of  a  duty  to  record  matters  for  others,  with- 
out having  any  personal  interest  in  the  subject  recorded. 

It  is  well  settled  in  what  we  regard  as  kindred  cases  that  the  duty 
thus  discharged  need  not  be  imposed  by  law.  It  is  enough  that  the 
duty  is  recognized.  The  fact  that  the  record  is  designed  for  the  use 
of  all  persons  rightly  interested  in  the  subject,  and  that  the  success  of 
the  business  of  supplying  the  information  so  obtained  is  dependent 
upon  its  accuracy,  cannot,  we  think,  but  enhance  the  obligation  and 
sense  of  duty  involved.  When  it  is  shown  that  a  record  was  made 
fai  that  way  and  with  the  motive  indicated,  that  it  has  been  carefully 
preserved,  and  that  the  author  is  dead,  there  can  be  no  perceivable 
violation  of  any  principle  of  evidence  by  treating  the  report  as  prima 
facie  evidence  that  the  acts  and  matters  so  recorded  and  purporting  to 
relate  directly  to  the  business  in  hand  occurred  as  there  stated,  subject 
of  course  to  contradiction  by  other  evidence. 

In  NichoUs  y.  Webb,  8  Wheat.  326,  337,  5  L.  Ed.  628,  when  passing 
upon  the  admissibility  of  memoranda  of  a  deceased  notary,  made  in 
the  regular  course  of  his  business,  but  not  in  obedience  to  law.  Justice 
Story  said: 

"We  think  it  a  safe  principle  that  menK>randa  made  hy  a  person  in  the 
ordinary  course  of  his  business  of  acts  or  matters  which  his  duty  in  such 
business  requires  him  to  do  for  others,  in  case  of  his  death,  are  admissible 
evidence  of  the  acts  and  matters  so  done.  It  is,  of  course,  liable  to  be  im- 
pugned by  other  evidence;  and  to  be  encountered  by  any  presumptions  or 
facts  which  diminish  its  credibility  or  certainty." 

The  contention  of  counsel  for  appellees  that  that  decision  has  been 
repudiated  by  the  Supreme  Court  is  not  tenable.  This  will  be  seert 
by  comparison  of  the  last  case  relied  on  by  counsel — Bates  v.  Preble, 
151  U.  S.  149,  14  Sup.  Ct.  227,  38  L.  Ed.  106— with  another  case  de- 
cided by  the  same  justice  later.  We  refer  to  Constable  v.  National 
Steamship  Co.,  154  U.  S.  51,  14  Sup.  Ct.  1062,  38  L.  Ed.  903.     In 
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passing  upon  the  admissibility  of  a  memorandum  made  in  pursuance 
of  a  practice  and  usage  in  the  port  of  New  York  touching  the  posting 
of  notices  in  the  custom  house  of  the  time  of  unloading  vessels,  the 
learned  justice  said  (69) : 

"The  practice  even  of  a  private  office  if  well  established  is  presumed  to 
have  been  followed  in  Individual  cases  and  is  accepted  as  sufficient  proof  of 
the  fact  in  question  when  primary  evidence  of  such  fact  is  wanting** — [citing 
among  other  cases,  Nicholls  v.  Webb]. 

The  authority  of  Nicholls  v.  Webb  was  recognized,  also,  by  Mr.  Jus- 
tice White  in  Putnam  v.  United  States,  162  U.  S.  687,  695,  16  Sup.  Ct. 
923,  40  L.  Ed.  1118.  In  Kennedy  v.  Doyle,  10  Allen  (Mass.)  161,  167, 
Judge  Gray  said : 

"In  the  United  States  the  law  is  well  settled  that  an  entry  made  by  a  per- 
son in  the  ordinary  course  of  his  business  or  vocation,  with  no  interest  to  mis- 
represent, before  any  controversy  or  question  has  arisen,  and  in  a  l>ook  pro- 
duced from  the  proper  custody,  is  competent  evidence,  after  his  death,  of  the 
facts  so  recorded.*' 

See,  also,  Lassone  v.  Boston  &  Lowell  R.  Co.,  66  N.  H.  345,  24  Atl. 
902,  including  note  to  the  case  found  in  17  L.  R.  A.  525,  stating, 
**Careful  research  has  failed  to  find  any  direct  authority  not  cited  in 
the  report  of  the  case;"  Leland  v.  Cahieron,  31  N.  Y.  115,  120;  Au- 
gusta V.  Windsor,  19  Me.  317 ;  Abel  v.  Fitch,  20  Conn.  90,  approved  in 
Town  of  Bridgewater  v.  Town  of  Roxbury,  54  Conn.  213,  6  Atl.  415 ; 
1  Smith's  Leading  Cases,  in  note  to  Price  v.  Earl  of  Torrington,  p. 
571 ;  2  Wigmore  on  Evidence,  §§  1517-1522. 

Treating  the  report  of  the  mercantile  agency  then  as  prima  facie 
evidence  of  the  fact  that  the  president  of  the  bankrupt  company  made 
the  representations  therein  stated,  the  question  arises :  To  whom  were 
they  addressed?  Was  Davis  entitled  to  rely  upon  them?  This  ques- 
tion is  not  of  easy  solution.  Davis  was  not  a  patron  or  subscriber  of 
R.  G.  Dun  &  Co.  He  obtained  the  report  through  Chess,  and  Chess 
obtained  it  from  Dun  &  Co.  through  his  membership  of  the  Chess- 
Wymond  Co.,  which  seems  to  have  been  a  patron  of  R.  G.  Dun  &  Co. 
It  is  clear  enough  that,  if  Chess  had  obtained  the  report  for  either  his 
firm  or  himself  for  the  purpose  of  determining  whether  to  give  credit 
in  the  way  of  sales  of  material  or  loans  of  money,  he  might  rightfully 
have  placed  faith  in  the  report;  for  ordinarily  such  statements  are 
given  for  the  very  object  of  fixing  a  basis  of  credit.  As  stated  in 
National  Bank  of  Merrill  v.  Illinois  &  Wisconsin  Lumber  Co.,  101 
Wis.  247,  253,  77  N.  W.  185,  188: 

"The  commercial  agency  which  gathers  and  circulates  reports  as  to  the 
finaDdal  standing  of  business  houses  is  an  institution  now  so  well  established, 
and  its  reports  are  so  universally  used,  that  no  court  or  merchant  can  plead 
ignorance  of  its  purpose  or  functions.  When  a  merchant  states  to  such  an 
agency  his  financial  condition,  he  knows  it  is  for  publication  to  the  business 
world,  and  that  such  publication  will  probably  be  consulted  when  he  applies 
to  any  business  institution  for  credit.  He  makes  his  statement,  therefore, 
knowing  that  it  will  probably  be  used  as  a  basis  of  credit  Upon  what 
ground  can  it  be  said  that  such  a  statement  is  not  a  representation  made  for 
the  purpose  of  securing  credit  as  fuUy  as  if  made  personally  to  each  business 
house  with  which  he  has  dealings" 
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See,  also,  Genessee  Sav.  Bank  v.  Mich.  Barge  Co.,  52  Mich.  164, 
170,  438,  17  N.  W.  790,  18  N.  W.  206 ;  Stevens  v.  Ludlum,  46  Minn. 
160,  161,  48  N.  W.  771,  13  L.  R.  A.  270,  24  Am.  St.  Rep.  210;  Eaton, 
Cole  &  Bumham  Co.  v.  Avery,  83  N.  Y.  31,  34,  38  Am.  Rep.  389,  lim- 
ited in  MacuUar  v.  McKinley,  99  N.  Y.  353,  358,  2  N.  &  9;  Fech- 
heimer  v.  Baum  (C.  C.)  37  Fed.  167,  177,  2  L.  R.  A.  153 ;  In  re  Weil 
(D.  C.)  Ill  Fed.  897,  898;  In  re  Epstein  (D.  C.)  109  Fed.  874,  876; 
Bliss  V.  Sickles,  142  N.  Y.  647,  36  N.  E.  1064;  Loveland  on  Bank- 
ruptcy (3d  Ed.)  §  152b. 

It  is  further  to  be  observed  of  these  decisions  that,  where  it  is  shown 
that  the  representations  are  falsely  and  fraudulently  made,  they  are  to 
be  treated  as  having  been  made  with  that  intent  to  each  of  the  persons 
addressed  precisely  the  same  as  if  each  person  had  been  singled  out 
and  so  sought  to  be  influenced.  In  Genessee  Sav.  Bank  v.  Mich.  Barge 
Co.,  the  Supreme  Court  of  Michigan  in  expressing  its  approval  of  the 
language  employed  in  Eaton,  Cole  &  Bumham  v.  Avery,  supra,  quoted 
the  following  from  that  decision  (52  Mich.  170,  17  N.  W.  793) : 

"  •  •  ♦  And,  If  a  mercbant  funrishes  to  such  an  agency  a  willfully  false 
statement  of  his  circumstances  or  pecuniary  ability,  with  intent  to  obtain  a 
standing  and  credit  to  which  he  knows  that  he  is  not  Justly  entitled,  and  thus 
to  defraud  whoever  may  resort  to  the  agency,  and  in  reliance  upon  the  false 
Information  there  lodged  extend  a  credit  to  him,  there  is  no  reason  why  his 
liability  to  any  part>'  defrauded  by  those  means  should  not  be  the  same  as 
if  he  had  made  the  false  representation  directly  to  the  party  injured." 

The  facts  of  the  decisions  thus  far  cited  concern  sales  of  articles  or 
loans  of  money  to  the  person  making  the  report  to  the  mercantile 
agency,  and  upon  which  reliance  was  placed  by  the  sellers  or  lenders. 
It  is  not  difficult,  however,  to  conceive  that  it  would  be  to  the  interest 
of  business  concerns  whether  owned  by  individuals  or  corporations  to 
employ  mercantile  agencies  as  the  means  of  communicating  to  others 
not  merely  responsibility  in  relation  to  desired  purchases  and  loans, 
but  also  to  attract  dealers  in  investments  and  investors  themselves. 
We  think  this  conception  is  justified  in  this  particular  case,  both  by  the 
report  and  the  evidence  adduced.  In  addition  to  the  other  features  of 
the  report  which  are  obviously  adapted  to  inspire  confidence  in  the 
financial  stability  of  the  company,  the  report  contains  these  statements 
(in  substance) :  That  about  half  the  authorized  shares  had  been  sub- 
scribed, also  that  "Ben  Howe,  the  president,  states  that  there  has  been 
actually  paid  in  cash  $250,000,  *  *  *  claims  that  the  entire  cap- 
ital of  $500,000  will  be  paid  up  within  the  next  two  weeks."  While 
the  statements  are  not  in  terms  expressive  of  a  desire  to  sell  stock,  it 
cannot  escape  attention  either  (1)  that  all  of  the  company's  stock  had 
not  been  taken;  or  (2)  that  the  language  was  calculated  to  induce  pur- 
chases of  stock.  But  we  now  know  that  Howe  was  then  wishing  to 
sell  treasury  stock.     In  his  testimony  he  stated : 

"Q.  Did  you  tell  Mr.  Davis  that  the  company  was  desperately  in  need  of 
money  when  you  asked  him  to  put  in  $5,000?  A.  That  was  one  of  the  rea- 
sons I  was  trying  to  get  subscribers  for  stock. 

"Q.  Do  I  understand  you  to  say  that  the  New  Howe  Manufacturing  Com- 
pany was  in  need  of  money  or  ready  cash  to  pay  its  debts  or  run  its  business 
In  the  fall  of  1903?  A.  We  were,  or  we  would  not  have  been  trying  to  get 
stock  subscriptiona 

''Q.  In  August  and  September,  1903?    A.  Yee,  sir.** 
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Now,  wherever  it  is  necessary  to  determine  the  scope  of  a  given 
representation,  of  course,  the  intent  and  object  of  the  one  making  it 
must  be  considered.  Manifestly  this  company  needed  money  and  de- 
sired to  sell  stock  to  obtain  it.  Naturally  it  would  not,  and  in  truth  it 
did  not,  confine  its  efforts  to  sell  stock  simply  to  persons  from  whom 
it  might  expect  to  buy  materials  or  obtain  loans.  Why  then  should 
this  report  be  so  interpreted  as  to  restrict  the  object  of  the  company  to 
an  effort  merely  to  establish  a  basis  of  credit  ?  The  company  certainly 
had  as  much  authority  to  sell  treasury  stock  as  it  had  to  purchase  ma- 
terials or  borrow  money ;  indeed,  at  the  time  of  making  the  report,  it 
does  not  seem  that  the  company  was  any  more  anxious  to  acquire  a 
basis  of  credit  than  it  was  to  obtain  money  through  sales  of  stock.  It 
is  therefore  not  too  much  to  say  that  one  of  the  purposes  of  the  report 
was  to  influence  sales  of  stock. 

Can  the  report  then  be  regarded  as  having  been  addressed  to  per- 
sons desiring  to  buy  treasury  stock,  but  who  were  not  patrons  of  the 
mercantile  agency?  The  answer  may,  we  think,  be  aided  by  the  tes- 
timony.    Saunders  testified: 

**Q.  When  statements  such  as  these  are  made  by  business  concerns  to  your 
agency,  what  is  customarily  done  with  them  by  you?  A.  Well,  they  are  placed 
on  record  for  the  purpose  of  giving  them  to  inquirers. 

"Q.  For  what  purpose  do  you  furnish  these  reports,  or  copies  of  your  rec- 
ords to  applicants?  A.  Well,  that  is  a  pretty  hard  question  for  me  to  answer, 
because  I  do  not  know  what  use  the  people  inquiring  want  to  make  of  them. 
They  are  supposed  to  be  for  the  purpose  of  determining  credit  Maybe  It 
ain't  always  that  way. 

"Q.  How  long  has  R.  G.  Dun  &  Co.  been  In  this  business?    A.  Since  1841. 

**Q.  Do  persons  who  furnish  facts  to  your  agency  for  the  purposes  which 
you  have  named  do  so  with  any  knowledge  that  such  statements  will  be  com- 
municated by  your  agency  to  any  other  persons?  A.  Yes,  sir;  invariably. 
All  statements  are  made  as  a  basis  for  credit" 

This  testimony  was  received  subject  to  objection,  and,  although 
courts  are  accustomed  to  take  judicial  notice  of  the  methods  of  mer- 
cantile agencies,  we  see  no  reason  why  such  knowledge  may  not  be 
supplemented  respecting  disputed  features  of  their  methods  of  busi- 
ness by  the  testimony  of  experienced  officers  of  the  agencies  them- 
selves. 

It  is  to  be  observed  that  the  witness  said  that  such  statements  are 
made  "as  a  basis  for  credit  ;  but  he  also  stated  that  they  are  placed 
on  record  for  the  purpose  of  giving  them  to  "inquirers."  It  is  urged 
that  "inquirers"  must  be  limited  to  patrons.  The  witness  did  not  state 
any  such  limitation.  Further,  it  does  not  appear  that  the  persons 
making  reports  to  the  agencies  impose  any  restrictions  in  this  regard. 
It  may  be  assumed  that  the  primary  object  of  the  agency  is  profit; 
but  even  in  this  view  it  seems  that  the  agency  gathering  the  informa- 
tion, not  those  giving  it,  determines  the  conditions  upon  which  it  will 
be  given  circulation.  Why,  then,  may  not  an  agency  rightfully  give 
information  so  obtained  to  third  persons  generally,  and  upon  such 
terms  as  the  agency  ma^  choose  to  exact?  Is  not  that  in  truth  the 
ordinary  course  pursued  by  such  agencies?  Plainly  it  is  consistent 
with  the  evidence  that  the  reports  "are  placed  on  record  for  the  pur- 
pose of  giving  them  to  inquirers." 
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If  the  agency  had  chosen  to  furnish  Davis  directly  with  a  copy  of  the 
repwrt,  no  matter  on  what  terms,  it  is  hard  to  see  what  reason  the 
company  would  have  to  complain.  The  most  that  can  be  said  in  its 
behalf  is  that  the  agency  did  not  furnish  Davis  with  a  copy.  What 
happened  was  that  Davis  requested  Chess  to  investigate,  Davis  testify- 
ing, "I  was  not  in  position  to  investigate  this  matter  and  would  like  to 
have  him  (Chess)  investigate  it  for  me."  Later  Chess  did  investigate, 
and  as  a  result  turned  over  to  Davis  a  letter  he  had  received  from  Mr. 
Jefferson,  together  with  a  copy  of  the  report  in  dispute,  and  Davis  tes- 
tified that  he  relied  on  this  report  as  well  as  the  letter  in  purchasing 
the  stock.  Chess  made  the  investigation  both  because  of  his  interest 
in  Davis  and  of  his  purpose  to  loan  Davis  half  of  the  money  necessary 
to  buy  the  stock.  *  But  the  last  analysis  of  the  situation  would  seem 
to  be  that  Chess  undertook  the  investigation  as  the  agent  of  Davis. 

Now,  it  may  be  conceded  that  Davis  could  not  have  treated  the 
report  as  addressed  to  him,  if  he  had  come  into  possession  of  it 
wrongfully.  But  can  it  be  justly  said  as  between  him  and  the  bank- 
rupt company  that  he  did  obtain  the  report  wrongfully?  Surely  he 
did  not  do  so  as  to  the  portion  of  the  report  which  purported  to  be 
based  on  the  articles  of  incorporation.  In  that  portion  it  is  stated  in 
substance  that  2,430  shares  of  the  stock  had  been  subscribed  by  persons 
there  named.  The  articles  had  been  recorded  in  the  office  of  the  clerk 
of  the  Jefferson  county  court,  and  were  obviously  addressed  to  the 
public. 

In  Etnerson  v.  Steel  &  Spring  Co.,  100  Mich.  127,  132,  58  N.  W. 
659,  660,  it  appeared  that  the  report  of  a  mercantile  agency  had  been 
based  upon  sworn  reports  of  the  company  to  the  Secretary  of  State ; 
and  Montgomery,  J.,  having  occasion  to  pass  upon  an  attachment  in 
dispute,  said: 

**The  next  qnestlon  was  whether  there  were  jrrounds  for  attachment.  We 
think  there  was  sufficient  to  show  that  the  indebtedness  was  fraudulently 
contracted.  It  sufficiently  appears  that  Dun's  reports  were  based  upon  the 
sworn  reports  of  the  company  to  the  Secretary  of  State,  that  both  the  plain- 
tiffs in  attachment  extended  credit  upon  the  stren^rth  of  these  reports,  and 
we  are  satisfied  that  these  statements  of  the  company  were  false,  and  could 
have  been  made  with  no  other  purpose  than  that  of  establishing  a  false 
credit" 

It  is  true  that  the  question  there  involved  differed  from  the  one  now 
under  discussion;  but  the  point  of  the  reference  is  that  notice  of  a 
revoTt  addressed  to  the  public  may  be  acquired  through  the  medium 
of  a  report  of  a  mercantile  agency,  and  that  action  may  be  right- 
fully taken  upon  the  faith  of  the  information  so  derived.  As  to  the 
rest  of  the  report,  it  is  to  be  constantly  borne  in  mind,  as  before 
pointed  out,  that  the  report  is  made  to  the  mercantile  agency  for  the 
very  purpose  of  having  its  contents  communicated  to  others;  that  is, 
as  testified  in  this  case,  to  "inquirers."  Such  a  report  cannot  in  the 
nature  of  things  be  of  any  sort  of  consequence  to  the  mercantile 
agency,  except  only  as  the  agency  may  itself  choose  to  exhibit  the 
report.  It  is  not  the  case  of  one  person  authorizing  another  to  make 
representations  to  a  specified  third  person,  for  there  the  use  to  be  made 
of  the  representations  is  expressly  limited  by  the  person  making  them. 
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But,  according  to  the  testimony  in  this  case,  the  report  was  turned 
over  to  the  mercantile  agency  with  authority  to  dispose  of  it,  indeed  to 
sell  it,  upon  such  terms  and  to  such  persons  as  it  might  determine. 
How  does  this  differ  in  principle  from  the  law  as  laid  down  in  the  old 
case  of  Scott  v.  Dixon,  decided  by  the  Queen's  Bench  in  1859  and  re- 
ported in  29  L.  J.  (Ex.)  62,  note? 

In  that  case  a  report  in  writing  was  made  by  directors  of  a  bank 
and  addressed  expressly  to  the  shareholders,  but  it  was  left  at  the 
bank,  and  copies  could  be  had  by  sharebrokers  or  anybody  applying 
for  them  who  was  desirous  of  information  in  regard  to  the  affairs  of 
the  bank  with  a  view  to  purchasing  shares.  Plaintiff  Scott  obtained  a 
copy  through  a  broker,  and  he  and  the  other  plaintiffs  afterward  pur- 
chased shares  in  their  joint  names.  The  report  was  held  to  be  a  rep- 
resentation made  to  persons  other  than  the  shareholders.  Lord  Camp- 
bell said: 

•The  next  point  which  we  have  to  consider  Is,  Was  this  repr^entatlon 
made  to  the  plaintlfiPs?  Upon  that  I  cannot  entertain  the  slightest  doubt 
R^K)rt8  of  joint-stock  companies,  though  addressed  to  the  shareholders,  are 
generally  meant  for  the  information  of  all  who  are  likely  to  have  dealings 
with  the  company,  and  I  have  no  doubt  that  the  directors  in  the  present  case 
knew  that  this  particular  report  would  a  few  hours  after  Its  publication  be 
in  the  hands  of  all  sharebrokers  in  Liverpool,  and  that  It  would  be  acted  on 
by  those  who  had  or  wished  to  have  dealings  v^ith  the  bank.  But,  moreover, 
we  have  here  positive  evidence  that  it  was  to  be  bought  by  any  person  who 
wished  to  become  a  purchaser  of  shares,  and  it  thus  came  into  the  hands  of 
the  plaintiffs,  and  the  plaintiffs  by  the  perusal  of  it  were  induced  to  buy 
shares  in  the  bank.  I  have  tlierefore  no  doubt  whatever  that  the  allegation 
in  the  declaration  that  that  representation  was  made  to  the  plaintiffs  is  most 
completely  established.    ♦    ♦    ♦ »» 

In  Peek  v.  Gurney,  L.  R.  6  App.  377,  Lord  Chelmsford  approved  of 
the  decision  in  Scott  v.  Dixon,  distinguishing  it  from  the  famous  case 
in  which  he  was  then  delivering  his  opinion,  in  the  following  language 
(397): 

*•  ♦  •  •  An  action  was  brought  against  a  director  of  a  banking  company 
for  falsely,  fraudulently,  and  deceitfully  publishing  and  representing  to  the 
plaintiffs  that  a  dividend  was  about  to  be  paid  out  of  the  profits,  which  were 
sufficient  for  payment  of  the  dividend,  and  that  the  shares  were  a  safe  in- 
vestment for  the  money.  The  plaintiffs  bought  their  shares  upon  the  faith 
of  a  report  made  by  the  directors  to  the  shareholders  which  contained  the 
false  representations.  Copies  of  this  report  were  left  at  the  bank,  and  were 
to  be  had  by  sharebrokers  or  any  persons  applying  for  it,  who  were  desirous 
of  information  with  regard  to  the  affairs  of  the  bank,  with  a  view  to  the 
purchase  of  shares.  The  plaintiffs  purchased  at  the  bank,  through  their  brok- 
er, a  copy  of  the  report  The  Court  of  Queen's  Bench  held  that  there  being 
positive  evidence  that  the  report  was  to  be  bought  by  any  person  who  thought 
of  becoming  a  purchaser  of  shares,  and  that  it  came  into  the  hands  of  the 
plaintiffs  in  this  manner,  and  by  the  perusal  of  it  they  were  induced  to  buy 
shares  in  the  bank,  there  was  a  publication  to  the  plaintiff  in  the  sense  of  the 
declaration.  I  do  not  doubt  the  propriety  of  this  decision.  The  report,  though 
originally  made  to  the  shareholders,  was  intended  for  the  information  of  all 
persons  who  were  disposed,  to  deal  in  shares;  and  the  representation  must 
be  regarded  as  having  been  made  not  indirectly,  but  directly  to  each  person 
who  obtained  the  report  from  the  bank  where  it  was  publicly  announced  It 
was  to  be  bought,  in  the  same  manner  as  if  it  had  been  personally  delivered 
to  him  by  the  director." 
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The  doctrine  of  Scott  v.  Dixon  was  approved  by  this  court  in  Hind- 
man  V.  First  Nat.  Bank,  112  Fed.  931,  943,  50  C.  C.  A.  623,  57  L.  R. 
A.  108.  It  is  true  that  in  that  case  this  court  held  that  a  certificate  of 
a  bank  showing  that  a  certain  deposit  of  money  had  been  made  and 
filed  with  the  state  insurance  commissioner,  in  form  as  required  by  the 
law  of  Kentucky,  was  a  representation  intended  only  to  influence  the 
commissioner ;  and,  further,  that  the  fact  that  it  was  the  duty  of  th^ 
commissioner  on  demand  to  furnish  copies  of  the  certificate  to  any  of 
the  public,  and  also  to  include  the  certificate  in  his  official  report,  did 
not  change  the  character  of  the  representation.  But  we  think  that  was 
far  from  holding  that  a  report  like  the  one  in  question  would  not  have 
a  broader  scope  than  that  of  the  bank  certificate  then  under  considera- 
tion. 

There  is  another  class  of  decisions  which  seems  to  us  to  lend  analogy 
to  the  question  under  discussion.  Those  decisions  concern  liabili^ 
growing  out  of  representations  made  by  corporate  officers  touching  the 
financial  condition  of  their  companies  and  sent  to  some  state  or  federal 
official  and  subsequently  published  in  pursuance  of  statutory  require- 
ment. One  of  the  decisions  alluded  to  is  Warfield  v.  Clark,  118  Iowa, 
69,  91  N.  W.  833.  That  action  was  based  upon  a  false  statement  of 
the  financial  condition  of  an  insurance  company.  The  Iowa  Code  re- 
quired such  statements  to  be  filed  with  the  Auditor  of  State,  setting 
out  certain  prescribed  data,  also  that  the  Auditor  should  arrange  the 
information  contained  in  the  statement  and  report  the  result  to  the 
Governor,  and  also  that  these  reports  should  be  printed  and  distrib- 
uted as  part  of  the  annual  report  of  the  Auditor,  and,  further,  that  the 
companies  themselves  should  annually  publish  a  certificate  showing 
their  aggregate  amount  of  assets  and  liabilities.  The  plaintiff  bought 
stock  in  the  Des  Moines  Insurance  Company  from  stockholders  on  the 
faith  of  reports  of  this  character,  and  afterward  brought  an  action  of 
deceit  against  the  secretary  upon  the  ground  that  the  reports  so  made 
and  published  were  false  and  fraudulent.  Say  the  court  at  page  72  of 
118  Iowa,  at  page  835  of  91  N.  W. : 

"Insurance  companies  know  that  their  reports  are  thus  made  public,  and  it 
Is  not  going  too  far  to  say  that  they  make  them  as  favorable  to  their  inter- 
ests as  the  facts  will  warrant,  for  the  express  purpose  of  inducing  pubUc 
confidence,  and  by  so  doing  to  increase  the  volume  of  their  business.  *  •  ^ 
It  is  said,  however,  that  in  the  purchase  of  stock  from  a  third  person  the 
plaintiff  had  no  right  to  rely  upon  the  representations  made  in  the  statement 
sworn  to  and  filed  by  the  defendant  If  the  defendant  in  fact  falsely  re- 
ported the  financial  condition  of  his  company  for  the  purpose  of  deceiving 
the  public  in  relation  to  its  responsibility  as  an  insurer,  it  seems  clear  to  us 
that  we  should  not  say  as  a  matter  of  law  that  he  only  intended  to  wrong 
that  particular  class,  and  that  those  dealing  in  its  stocks  were  not  his  in- 
tended victims ;  for  he  knew  that  stock  in  such  companies  was  often  bought 
and  sold,  and  that  reliance  might  be  placed  upon  his  sworn  statement  by 
those  dealing  therein. 

See,  also,  Gerner  v.  Mosher,  68  Neb.  135,  146,  78  N.  W.  384.  46  L. 
R.  A.  244;  Merchants'  Nat.  Bank  of  Hillsboro  v.  Thorns  &  Brenne- 
man,  Executors,  28  Wkly.  Law  Bui.  (Cincinnati  Superior  Court  per 
Ju(^e  Ruf us  B.  Smith)  164,  168 ;  Genessee  Sav.  Bank  v.  Mich.  Barge 
Co.,  supra;  Silberman  v.  Munroc,  104  Mich.  352,  62  N.  W.  555.     See 
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particularly  Graves,  e'x.,  v.  Lebanon  National  Bank,  10  Bush  (Ky.) 
23,  19  Am.  Rep.  50,  where  the  bank  was  directly  affected. 

The  relevance  of  these  decisions  as  they  seem  to  us  is  that  the  per- 
sons making  the  representations  did  so  with  knowledge  not  merely 
that  the  particular  officer  to  whom  they  would  be  addressed  would  be 
advised  of  their  contents,  but  also  that  their  substance  would  be  pub- 
lished to  all  who  might  wish  to  deal  with  the  companies  and  in  its 
stocks.  How  can  one  escape  the  charge  that  he  contemplated  the  ef- 
fect such  representations  would  have  upon  others  at  the  very  time  he 
made  them?  As  it  seems  to  us,  therefore,  it  is  immaterial  whether 
representations  are  made  voluntarily  or  in  obedience  to  law,  wherever 
they  are  put  out  with  general  authority  in  some  agency  to  make  pub- 
lication of  them  to  third  persons,  in  such  manner  and  to  such  extent 
as  the  agency  shall  desire. 

We  do  not  overlook  Irish-American  Bank  v.  Ludlum,  49  Minn.  344, 
51  N.  W.  1046,  relied  on  by  counsel  for  the  trustee.  In  that  case  one 
Thompson  appeared  to  have  sold  notes  to  the  bank,  which  had  been 
made  to  his  order  by  the  New  York  Pie  Company.  The  bank  brought 
suit  on  the  notes  against  Ludlum,  as  owner  of  the  pie  company.  At 
the  trial  Thompson  testified  that  he  was  a  subscriber  to  the  commercial 
agency  of  Dun  &  Co.  and  had  "called  for  and  received  a  report  from 
it"  upon  the  pie  company.  This,  it  should  be  observed,  may  have  been 
(though  this  does  not  expressly  appear)  a  special  report  made  to  him 
personally,  and  not  a  copy  of  the  company  record.  He  stated  that  he 
had  lost  this  report,  but  could  state  its  contents,  and  was  permitted 
against  objection  to  do  so.  The  cashier  of  the  bank  was  under  objec- 
tion allowed  to  testify  that  before  receiving  the  notes  he  had  been 
informed  by  Thompson  of  the  nature  and  contents  of  the  report  of  the 
agency,  and  believed  in  and  relied  upon  the  report  in  accepting  the 
notes.  It  was  held  that  this  testimony  "should  have  been  excluded  as 
immaterial  and  incompetent."  If  it  was  meant  by  this  ruling  to  hold, 
as  in  fact  the  court  did  in  substance  say,  that  representations  made  to 
a  mercantile  agency  are  intended  only  for  its  patrons,  we  are  not  dis- 
posed to  follow  it,  especially  upon  a  comparison  of  its  facts  with  the 
facts  disclosed  in  the  present  case.  Indeed,  we  are  constrained  to  hold 
under  the  evidence  of  the  present  case  that  Davis  was  so  connected 
with  the  representations  in  dispute  as  to  entitle  him  to  place  faith  in 
and  rely  upon  them. 

Treating  the  report  then  as  admissible,  we  must  next  inquire  into  its 
alleged  falsity.  It  cannot  be  expected  that  we  shall  discuss  the  vast 
amount  of  evidence  in  detail,  which  bears  upon  this  report.  We  shall 
state  some  of  our  conclusions.  In  the  first  place,  the  subscriptions  to 
capital  stock  were  not  in  truth  made  according  to  the  only  inference 
that  could  be  drawn  either  from  the  articles  of  incorporation  them- 
selves or  as  they  are  stated  in  the  report  to  the  mercantile  agency.  It 
cannot  be  pretended  that  T.  L.  JeflFerson  made  a  bona  fide  subscription 
for  1,150  shares  as  there  represented.  He  testified  that  he  only  in- 
tended to  subscribe  for  250  shares  for  himself  and  200  for  his  son 
Floyd  Jefferson,  and  that  he  was  induced  to  make  the  additional  sub- 
scription on  statements  made  by  Howe  that  certain  shares  had  been 
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practically  taken,  and  that  those  sales  should  be  made  out  of  Jeffer- 
son's nominal  portion.  Jefferson  also  stated  substantially  the  same 
thing  respecting  the  apparent  subscription  of  R.  W.  Bingham  for  255 
shares.  The  total  number  of  shares  apparently  taken  was  2,430.  Im- 
mediately following  the  list  of  subscriptions  is  the  statement  said  to 
have  been  made  by  Howe  "that  there  has  been  actually  paid  in  cash 
$250,000."  The  evidence  does  not  warrant  any  such  statement.  It 
was  not  true.  Another  statement  purporting  to  have  been  made  by 
Howe  was  "that  the  company  has  purchased  a  wholesale  plumbing 
and  steam  fitting  supply  business,  for  which  they  paid  $150,000."  As 
we  understand*  the  evidence,  we  are  bound  to  say  as  to  the  payment  of 
$150,000  that  this  statement  was  equally  untrue.  What  warrant  Howe 
had  for  the  claim  ascribed  to  him  that  "the  entire  capital  of  $500,000 
will  be  paid  up  within  the  next  two  weeks"  is  not  shown.  This  may 
in  one  sense  be  said  to  have  been  an  opinion  rather  than  a  statement  of 
a  fact,  but  it  certainly  was  an  unwarranted  forecast.  If  the  features 
of  the  report  so  pointed  out  as  not  sustainable  under  the  evidence  had 
been  omitted,  the  report  would  hardly  have  been  calculated  to  influence 
either  sales  of  merchandise  or  loans  of  money,  much  less  investments 
in  the  stock.  It  is  therefore  not  necessary  to  compare  the  rest  of  the 
report  with  the  evidence.  Why  should  such  a  report  have  been  made ; 
why  should  it  not  have  been  explained  ?  It  is  said  that  Howe  denied 
making  the  report.  But,  so  far  as  we  can  discover,  Howe  did  not  in 
his  testimony  allude  to  the  report.  He  did  make  one  statement  that 
is  inconsistent  with  one  portion  of  the  report.    He  testified : 

"Q.  I  will  ask  you  to  state  whether  or  not  you  told  Mr.  Davis,  or  any  one 
else,  that  the  new  Howe  Manufacturing  Company  had  bought  the  plant  of 
T.  A.  Vogel  &  Sons,  or  the  Jobbing  house  in  Birmingham,  Ala.  A.  No,  sir; 
I  never  told  no  one  that  in  my  life.  Q.  As  I  understand,  you  had  an  option 
on  it?  A.  Yes,  sir;  an  option  on  it,  I  never  told  any  one  that  I  ever  bought 
it" 

But  it  surpasses  our  understanding  why  Howe  would  not  directly 
and  emphatically  have  denied  the  representations  contained  in  the  re- 
port, if  in  truth  they  had  not  been  made. 

It  follows  that  there  was  error  in  excluding  the  report,  and  that 
the  report  must  be  treated  as  having  been  designed  fraudulently  to 
influence  the  sale  of  stock  in  question.  While  it  is  true  that  Davis 
testified  as  before  pointed  out  that  he  was  influenced  both  by  the  report 
and  the  letter  of  Jefferson,  we  see  no  escape  from  the  conclusion  that 
the  effect  of  the  report  alone  was  sufficient  to  entitle  Davis  to  rescind 
the  contract,  unless  he  was  guilty  of  laches  in  repudiating  it.  This 
conclusion  renders  it  unnecessary  to  consider  the  part  that  Jefferson 
is  said  to  have  taken  toward  influencing  the  sale  of  stock.  We  have 
no  hesitation  in  finding  that,  whatever  Jefferson  did,  he  did  not  do  in 
an  official  capacity  or  as  an  agent  engaged  in  the  transaction  of  the 
business  of  the  company.  The  company  did  not  deal  with  Davis 
through  Jefferson.  It  dealt  with  him  through  Howe,  its  president. 
The  company  can  claim  title  to  the  money  it  received  for  the  stock 
only  through  the  acts  of  Howe  and  Davis.  We  therefore  see  no  rea- 
son or  room  for  introducing  Jefferson  into  the  transaction  for  the 
purpose  of  binding  the  company. 
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Had  Davis  through  acquiescence  and  delay  lost  his  right  to  re- 
scind? If  we  were  to  consider  merely  the  lapse  of  time  between  the 
purchase  of  the  stock  and  the  repudiation  of  the  contract,  a  period 
of  three  years,  it  would  seem  under  some  of  the  decided  cases  that 
Davis  should  have  ascertained  his  rights  and  taken  action  earlier. 
But  as  a  rule  the  facts  offered  in  support  of  defenses  of  laches  vary 
so  greatly  that  it  is  not  ordinarily  helpful  to  employ  results  reached 
in  one  case  to  determine  the  result  that  should  be  reached  in  another. 
There  is,  however,  one  principle  pervading  all  the  decisions  that  can- 
not be  avoided  here.  It  is  that  the  defense  of  laches  will  not  be  enter- 
tained, unless  it  is  made  to  appear  that  it  would  be  inequitable  to  deny 
it.  As  observed  by  Justice  Brewer  in  Galliher  v.  Cadwell,  145  U.  S. 
368,  372,  12  Sup.  Ct.  873,  874,  36  L.  Ed.  738,  when  speaking  of  the 
cases  in  which  tnis  defense  had  been  invoked : 

'It  Is  true  that  by  reason  of  their  differences  of  fact  no  one  case  becomes 
an  exact  precedent  for  another,  yet  a  uniform  principle  pervades  them  all. 
They  proceed  on  the  assumption  that  the  party  to  whom  laches  is  imputed 
•has  knowledge  of  his  rights,  and  an  ample  opportunity  to  establish  them  In 
the  proper  forum;  that  by  reason  of  his  delay  the  adverse  party  has  good 
reason  to  believe  that  the  alleged  rights  are  worthless,  or  have  been  aban- 
doned; and  that  because  of  the  chauge  in  condition  or  relations  during  this 
period  of  delay  it  would  be  an  injustice  to  the  latter  to  permit  him  to  now  as- 
sert them." 

After  commenting  upon  some  of  the  decisions  the  learned  justice 
proceeded  at  page  373  of  145  U.  S.,  at  page  875  of  12  Sup.  Ct  (36 
L.Ed.  738): 

"But  it  is  unnecessary  to  multiply  cases.  They  all  proceeded  upon  the 
theory  that  laches  is  not  like  limitation,  a  mere  matter  of  time;  but  prin- 
cipally a  question  of  the  inequity  of  permitting  the  claim  to  be  enforced — an 
inequity  founded  upon  some  change  in  the  condition  or  relations  of  the  prop- 
erty or  the  parties." 

See,  also.  Ward  v.  Sherman,  192  U.  S.  168,  176,  24  Sup.  Ct.  227, 
48  L.  Ed.  391 ;  Stevens  v.  Grand  Central  Min.  Co.,  133  Fed.  (8th  Cir- 
cuit) 28,  31,  67  C.  C.  A.  284 ;  Cook  on  Corp.  §§  161,  162.  An  instance 
of  allowing  the  defense  of  laches  against  a  subscriber  to  corporate 
stock,  who  had  not  been  "vigilant  in  discovering  such  fraud  and  in 
repudiating  his  contract,"  appears  in  Chubb  v.  Upton,  95  U.  S.  655, 
667,  24  L.  Ed.  523,  where  under  the  facts  it  would  have  been  in- 
equitable to  enforce  the  subscriber's  rights.  In  G.  A.  Joslin  v.  Cadillac 
Auto  Co.  (Sixth  Circuit)  101  C.  C.  A.  77,  177  Fed.  863,  869,  it  was 
stated  by  Judge  Knappen : 

"Acquiescence  and  waiver  are  always  questions  of  fact,  and,  where  set  up 
to  defeat  rescission,  the  burden  is  upon  the  defendant  to  make  it  out  Mud- 
sill Mining  Co.  v.  Watrous  (6th  Circuit)  01  Fed.  163,  180,  188,  9  C.  C.  A.  415; 
Pence  v.  Langdon,  99  U.  S.  578,  25  L.  Ed.  420." 

As  we  understand  the  evidence,  practically  all  the  claims  of  creditors 
of  the  bankrupt  company  have  been  purchased  by  Howe  and  are  held 
under  some  arrangement  between  him  and  Jefferson  and  the  Western 
National  Bank ;  and  we  are  impressed  with  the  belief  that  those  par- 
ties, unlike  the  original  creditors,  parted  with  their  money  with  notice 
of  the  claim  now  in  dispute.  Nor  do  we  understand  that  the  rights 
of  any  present  stockholders  were  acquired  without  notice  of   this 
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claim;  and,  further,  we  do  not  discover  anything  tending  to  show  that 
the  assets  are  sufficient  to  admit  of  payment  oi  a  dividend  to  stock- 
holders in  any  event.  There  is  no  secondary  or  double  liability  of 
the  stockholders.  But,  apart  from  these  considerations,  we  are  not 
convinced  that  the  trustee  has  discharged  the  burden  of  showing  that 
Davis  either  gained  knowledge  of  the  true  conditions  under  which 
he  purchased  his  stock,  or  that  his  relations  to  the  company  were  of' 
a  diaracter  rightly  to  justify  us  in  imputing  to  him  or  otherwise 
charging  him  with  such  knowledge,  prior  to  March,  1906,  when  the 
"four-cornered  agreement"  mentioned  in  the  statement  was  entered 
into ;  and  we  think  that  he  thereupon  investigated  into  the  facts  and 
pursued  the  remedies  open  to  him  with  reasonable  diligence. 

What  has  been  said  must,  of  course,  result  in  permitting  Davis 
to  prove  his  loss  for  the  sum  of  $5,000  with  interest  from  July  27, 
1906,  the  date  of  the  rescission.  But  we  cannot  in  this  proceeding  ac- 
cord priority  to  the  claim  as  was  ultimately  allowed  by  the  referee. 
The  referee  ordered  that  the  claim  should  be  paid  in  full  before  any 
distribution  of  the  estate  should  be  made  to  Jefferson,  Howe,  or  the 
Western  National  Bank.  Our  attention  has  not  been  called  to  any 
decision  in  which  such  priority  was  granted  in  a  proceeding  of  thia 
character.  We  do  not  see  how  such  an  order  could  be  allowed  with- 
out in  effect  determining  the  ultimate  rights  between  Davis  on  the 
one  hand  and  each  of  the  parties  named  on  the  other.  We  do  not 
think  that  the  proceeding  is  in  condition  to  admit  of  such  an  order. 
It  is  true  that  the  proceeding  is  of  an  equitable  character,  and  that 
the  creditors  named  have  voluntarily  become  parties  to  it.  But  no 
such  issues  have  been  formulated  and  presented  as  to  enable  the  court 
properly  to  hear  and  determine  the  rights  of  Davis  against  the  other 
persons  named  either  severally  or  jointly.  Such  rights  as  Davis  urges 
against  them  would  ordinarily  be  enforced  against  them  separately 
in  actions  for  deceit  The  evidence  offered  in  the  present  proceeding 
might  be  admissible  in  each  of  those  cases ;  but  it  is  by  no  means  cer- 
tain that  all  of  the  evidence  which  the  parties  might  wish  and  be  enti- 
tled to  produce  is  to  be  found  in  the  present  record. 

The  order  of  the  court  below  will  be  reversed  with  direction  to 
cause  an  order  to  be  entered  allowing  the  claim  of  Davis  as  a  general 
claim  with  interest  from  July  27,  1906  (the  date  of  rescission  and  de- 
mand), until  the  date  of  filing  the  petition  in  bankruptcy,  against  the 
estate  of  the  bankrupt,  and  awarding  to  him  his  costs.  Bankr.  Act 
July  1,  1898,  c.  641,  §  1,  subd.  10,  30  Stat.  544  (U.  S.  Comp.  St.  1901, 
p.  3419);  Id.,  §  63,  30  Stat.  663;  rule  21,  Gen.  Orders  Bankr.  (89 
Fed.  ix;  32  C.  C.  A.  xxii);  Loveland  on  Bankr.  (3d  Ed.)  §  117;  Low- 
ell on  Bankr.  §  198 ;  Sloan  v.  Lewis,  22  Wall.  150, 156,  22  L.  Ed.  832 ; 
In  the  matter  of  Freeman  Ome,  1  Ben.  361,  364,  Fed.  Cas.  No.  10,581. 
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(181  Fed,  24.) 

In  re  LINGAFELTER. 

PUGH  y.  LINGAFELTER. 

(Circuit  Oourt  of  Appeals,  Sixth  Circuit    June  7,  1910.) 

No.  2,011. 

Do  WEB  (§  49*) — Effect  of  Release  in  Void  Mobtqage. 

A  wlfe*s  right  of  dower  in  her  husband*s  real  estate  cannot  be  sepa- 
rated from  the  principal  estate,  and  where  a  mortgage  given  by  him  to 
secure  a  debt  of  his  own,  in  which  she  Joined  for  the  purpose  of  releasing 
her  dower  interest,  is  set  aside  after  his  bankruptcy  as  a  preference, 
and  the  property  restored  to  his  general  estate,  such  mortgage  is  also  in- 
operative to  release  or  bar  her  dower  right  and  cannot  be  enforced  by 
the  mortgagee  as  a  conveyance  of  her  dower  interest  in  the  property. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent.  Dig.  §§  154-175;  Dec 
Dig.  §  49,*J 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Southern  District  of 
Ohio,  in  Bankruptcy. 

In  the  matter  of  James  F.  Lingafelter,  bankrupt.  On  petition  of 
Joseph  N.  Pugh,  as  receiver  of  the  Homestead  Building  &  Savings 
Company  of  Newark,  Ohio,  to  review  an  order  of  the  District  Court. 
Affirmed 

The  following  is  the  opinion  of  the  District  Court  by  Sater,  Dis- 
trict Judge : 

A  mortgage  given  by  the  bankrupt  to  secure  his  valid  pre-existing  debt,  in 
which  his  wife  released  her  inchoate  right  of  dower  in  the  premises  conveyed, 
was  heretofore  in  these  proceedings  voided  as  against  his  creditors.  There- 
after the  trustee  in  bankruptcy  sold  the  bankrupt's  real  estate.  The  wife 
prayed  the  computation  and  payment  to  her  in  cash  of  the  value  of  her 
dower  right.  The  Homestead  Building  &  Savings  Company,  the  mortgagee, 
asked  that  the  value  of  her  dower  be  paid  to  it  The  referee  found  in  its 
favor.    The  bankrupt's  estate  is  hopelessly  insolvent. 

Bigelow  on  Frauds,  vol.  1,  p.  253,  and  vol.  2,  p.  67,  holds  that,  because 
a  conveyance  in  fraud  of  creditors,  though  it  be  without  consideration,  is 
good  as  between  the  grantor  and  grantee,  the  wife's  release  of  dower,  if  she 
is  not  also  a  victim  of  the  fraud,  remains  good  against  her  in  favor  of  the 
grantee,  although  the  conveyance  be  voided  as  against  the  husband's  credi- 
tors, and  all  of  the  estate,  except  the  wife's  dower,  be  taken  by  them  to  sat- 
isfy their  claims.  The  view  there  expressed  Is  that,  having  solemnly  parted 
with  her  Interest  in  fhe  estate  conveyed  by  her  husband,  her  release  operates 
as  an  estoppel,  though  not  as  a  grant.  The  author  concedes  that  courts  have 
not  hesitated  to  hold  to  the  contrary,  and  that  while  Woodworth  v.  Paige,  5 
Ohio  St.  70,  on  which  the  savings  company  relies,  does  not  decide  the  point, 
the  inclination  of  the  court  was  toward  the  widow's  right  to  her  dower.  The 
direct  question  at  issue  in  that  case  was  whether  or  not  a  wife,  who,  in  a 
deed  executed  and  delivered  without  any  consideration  and  to  defraud  credit- 
ors, releases  dower,  is  thereby  estopped  to  claim  against  a  purchaser  for 
a  valuable  consideration  from  the  fraudulent  grantee.  Judge  Thurman 
in  his  opinion  said: 

**It  would  seem  obvious  that,  if  the  deed  of  the  husband  and  wife  was 
executed  for  a  sufficient  consideration  and  was  invalid  only  by  reason  of  the 
intent  to  defraud  creditors,  she  ought  to  be  barred  of  her  dower  as  against 
the  grantee  and  his  privies." 

Considering  all  that  is  disclosed  by  the  statement  of  facts  and  the  opin- 
ion, the  above-quoted  passage  rests,  in  my  judgment,  on  the  assumption  and 

«For  oUier  cases  see  same  topic  ft  9  numbkb  in  Dec.  ft  Am.  Digs.  1007  to  date,  ft  Rep'r  Indexes 
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fact  that  the  deed  had  not  been  set  aside.  If  this  be  incorrect,  the  utterance 
is  obiter  dictum,  because  there  was  no  issue  involved  in  that  case  which  call- 
ed for  an  expression  of  opinion  as  to  whether  or  not  a  wife  who  has  joined 
her  hudband  in  a  fraudulent  conveyance  by  releasing  her  inchoate  right  of 
dower  may  assert  such  right  against  the  fraudulent  grantee,  in  case  the  con- 
veyance is  voided  and  the  premises  thereafter  sold  to  pay  creditors.  Plun- 
ger V.  Perkins,  62  Wis.  499,  503,  22  N.  W.  511.  512,  cites,  among  other  au- 
thorities, Woodworth  v.  Paige  to  sustain  the  point  that: 

*The  joining  with  the  husband  in  his  conveyance  is  but  a  release  by  the 
wife  of  a  contingent  future  right  and  operates  against  her  by  way  of  estoi)pel. 
And  inasmuch  as  the  release  of  dower,  to  be  operative,  must  be  in  conjunction 
with  the  conveyance  or  other  instrument  which  transfers  title  to  the  real 
estate,  it  follows  that  If  the  conveyance  or  instrument  is  voided,  or  ceases 
for  any  reason  to  operate,  and  no  title  is  passed,  or  none  remains,  tbe  re- 
lease of  dower  does  not  after  that  operate  against  the  wife,  and  she  is  again 
clothed  with  the  right  which  she  had  released.*' 

In  Black  v.  Kuhlman,  30  Ohio  St.  196,  it  appears  that  the  husband  had 
given  two  mortgages  in  which  the  wife  had  not  joined.  He  gave  a  third 
mortgage  in  which  she  released  her  contingent  right  of  dower.  In  foreclosure 
proceedings  the  property  was  sold,  and  the  third  mortgagee  was,  on  distribu- 
tion, awarded  the  money  value  of  the  wife's  contingent  dower  interest,  al- 
though the  proceeds  of  the  sale  were  insufficient  to  satisfy  in  full  tbe  two 
preceding  mortgages  executed  by  the  husband  alone.  This  case  is  claimed  to 
be  analogous  to  and  decisive  of  the  case  at  bar.  The  answer  is  that  the  third 
mortgage  was  not  void  and  had  not  been  so  declared.  The  default  decree,  ou 
which  the  property  was  sold,  was  based  on  it  as  a  valid  subsisting  mortgage. 
The  mortgagee  was,  and  in  fact  remained,  tbe  husband's  bona  fide  grante3 
in  the  conditional  conveyance.  In  tbe  present  case,  the  title  to  tbe  bank- 
rupt's real  estate  was  in  the  trustee  in  bankruptcy  at  tbe  time  the  mortgaj^e 
was  voided.  The  title  passed  from  him  to  the  purchaser  by  the  sale  conduct e*! 
under  the  bankrupt  act,  and,  had  the  wife  not  waived  her  contingent  right 
of  dower  and  asked  to  be  paid  its  money  value,  tbe  purchaser  would  have 
taken  the  title  encumbered  by  it.  Ridgway  v.  Masting,  23  Ohio  St.  291,  13 
Am.  Rep.  ^1.  The  savings  company  was  adjudged  to  have  acquired  its  Hen 
or  conditional  conveyance  wrongfully.  The  position  of  grantee  is  not  occu- 
pied by  It,  but  by  the  purchaser  at  the  trustee's  sale.  It  is  not  entitled  to 
the  value  of  her  dower  Interest,  because  no  one  can  avail  himself  of  a  wife's 
release  of  dower  other  than  the  person  who  claims  under  the  very  title 
which  was  created  by  the  conveyance  with  which  the  release  was  joined, 
and,  if  the  conveyance  is  set  aside,  a  grantee  cannot  retain  the  dower  interest 
of  the  grantor's  wife.    Bump  on  Fraudulent  Conveyances,  Si  478,  637. 

Light  is  thrown  on  the  point  here  in  issue  by  Lockett  v.  James.  8  Bush 
<Ky.)  28.  The  husband  and  wife  executed  a  conveyance  to  Lockett,  which 
was  set  aside  because  in  fraud  of  the  husband's  creditors.  The  wife,  as  In 
this  case,  was  not  liable  for  any  of  his  debts,  nor  was  she  a  party  to  the 
suit.  Lockett  defended,  claiming  the  lands  as  a  bona  fide  purchaser.  The 
proceeds,  including  the  value  of  the  wife's  contingent  dower  right,  was,  by 
the  trial  court,  awarded  to  creditors.  Lockett  claimed  that  though  the  deed 
of  the  husband  and  wife  to  him  had  been  adjudged  fraudulent  and  void  as 
against  creditors,  and  for  that  reason  only  had  been  annulled  as  to  him,  it 
was  nevertheless  effectual  as  a  conveyance  to  him  of  the  wife's  dower  interest. 
On  that  point  (the  husband  having  died),  it  was  said  that: 

**The  absolute  invalidity  of  the  deed  as  a  conveyance  of  the  legal  title  being 
judicially  established  and  admitted,  we  are  of  the  opinion  that  upon  Its  avoid- 
ance at  the  instance  of  creditors  ♦  ♦  ♦  it  was  no  longer  effectual  as  be- 
tween the  appellant  and  the  surviving  widow,  as  a  bar  to  her  right  of  dower, 
either  as  a  conveyance  or  in  estoppel.  1  Scribner  on  Dower,  610;  1  Wash. 
Real  Prop.  213 ;  Robinson  v.  Bates,  3  Mete.  [Mass.l  40." 

This  is  in  accord  with  the  per  curiam  in  Ridgway  v.  Masting,  supra.  A 
fraudulent  mortgage  and  deed  in  which  the  wife  had  released  her  inchoate 
right  of  dower  had  been  set  aside  in  a  proceeding  to  which  the  wife  was  not 
a  party.  The  premises  were,  by  order-  of  court,  conveyed  to  the  defrauded 
party;  but  there  was  no  release  of  dower.     It  was  held  that,  because  the 
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fraudulent  instruments  had  been  declared  Told,  the  plaintiff  took  no  title  from 
the  husband  of  the  petitioner  (the  widow),  and  that  her  rights  in  the  prop- 
erty remained  in  the  exact  state  they  would  have  occupied  had  the  fraudu- 
lent conveyance  never  been  made. 

Lockett  V.  James  is  cited  in  a  note  in  Scribner  on  Dower,  p.  646,  to  the 
point  that  it  is  well  established  by  later  cases  that  a  widow  may  have  dower 
where  a  conveyance  fraudulent  as  to  creditors  is  set  aside  as  to  them,  and 
that  the  whole  conveyance  under  such  circumstances  falls.  The  doctrine  of 
estoppel,  by  reason  of  the  wife's  Joinder  iu  the  deed,  is  not,  in  such  cases,  re- 
garded as  applicable. 

The  nature  of  the  inchoate  right  of  dower  supports  the  view  above  ex- 
pressed. It  id  a  legal,  contingent,  valuable  right  or  interest  in  the  husband's 
lands ;  but  it  is  not  an  estate.  McArthur  v.  Franklin,  15  Ohio  St  509,  and 
16  Ohio  St.  201 ;  Jewett  v.  Feldhelser,  68  Ohio  St  523,  67  N.  E  1072 ;  Ballard's 
Ohio  Law  of  Real  Prop.  vol.  1,  |  265 ;  Kennedy  v.  Nedrow,  1  Dall.  (Pa.)  415, 

1  L.  Ed.  202.  It  is  not  the  result  of  contract,  but  is  a  creature  of  x)ositive 
law  founded  on  reasons  of  public  policy  and  subject,  while  it  remains  in- 
choate, to  such  modifications  and  qualifications  as  legislation,  for  like  reasons 
of  public  policy,  may  see  proper  to  impose.  Weaver  v.  Gregg,  6  Ohio  St. 
547.  549.  67  Am.  Dec.  355.  The  wife  alone  cannot  legally  convey  or  transfer  it 
(Black  V.  Kuhlman.  30  Ohio  St  199,  202),  or  assign  it  to  a  stranger  to  the 
title  (McArthur  v.  Franklin,  15  Ohio  St  509),  nor  can  it  be  sold  under  exe- 
cution (Summers  v.  Babl>»  13  111.  483).  Where  no  lands  are  conveyed  by  a 
deed  from  the  husband  in  which  the  wife  releases  her  contingent  right  of 
dower,  the  right  of  dower  does  not  pass  as  a  separate  substantive  estate,  for 
the  law  will  not  permit  the  alienation  of  such  contingent  interest  Donbass 
V.  McCoy,  5  Ohio,  522,  527.  It  Is  but  an  incident  to  the  principal  estate  and 
cannot  be  separated  from,  but  falls  and  perishes  with  it.  Bohannon  v.  Combs. 
97  Mo.  446,  11  S.  W.  232,  10  Am.  St.  Rep.  328.  When  the  mortgage  given 
by  the  bankrupt  became  inoperative  as  against  his  creditors  to  convey  his 
estate,  it  became  inoperative  to  release  or  bar  his  wife's  contingent  right  of 
dower.  Frederick  v.  Emig,  186  111.  319,  57  N.  E.  883,  78  Am.  St  Rep.  283; 
Ballard's  Law  of  Real  Prop.  §  275. 

Other  authorities  supporting  the  views  above  expressed  are  Cox  v.  Wilder, 

2  Dill.  45,  Fed.  Cas.  No.  3,308 ;  Rodgers,  Dom.  Rel.,  §  405 ;  Kerr  on  Real  Prop. 
§§  1066,  1075 ;  Loveland  on  Bank  (3d  Ed.)  482. 

The  referee  is  reversed. 

Edward  Kibler,  for  petitioner. 
Roderic  Jones,  for  respondent. 

Before  SEVERENS,  WARRINGTON,  and  KNAPPEN,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  The  question  presented  in  this 
proceeding  is  whether  a  wife's  release  of  dower,  contained  in  a  mort- 
gage executed  by  her  husband  and  her  for  his  benefit  and  upon  his 
property,  can  be  enforced  by  the  mortgagee  after  the  husband  has  been 
adjudicated  a  bankrupt  and  the  mortgage  has  been  adjudged  to  be  null 
and  void  as  constituting  a  preference  under  the  bankruptcy  act. 

The  referee  in  bankruptcy  held  that  the  receiver  of  the  mortgagee 
could  recover  the  estimated  value  of  the  contingent  right  of  dower  and 
made  an  order  accordingly.  Upon  a  petition  for  review  the  District 
Court  reversed  this  order.  Upon  a  petition  to  revise  in  matter  of  law 
and  reverse  the  order  of  the  District  Court,  the  case  is  pending  here. 

On  May  11,  1903,  Lingafelter,  the  bankrupt,  executed  and  delivered 
a  mortgage  on  his  property  in  which  his  wife  released  dower  to  the 
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Homestead  Building  &  Savings  Company  of  Newark,  Ohio,  to  secure 
the  payment  of  $50,000.  A  deed  of  trust  conveying  less  property  than 
that  covered  by  the  mortgage  had  been  executed  by  Lingafelter  alone 
and  delivered  to  the  Homestead  Company  prior  to  the  giving  of  the 
mortgage.  Lingafelter  was  secretary  and  manager  of  the  Homestead 
Company,  and  Sit  object  of  the  mortgage,  as  well  as  that  of  the  deed 
of  trust,  was  to  indemnify  the  company  against  shortages  with  which 
the  secretary  and  manager  was  charged.  The  mortgage  was  not  re- 
corded until  May  11, 1904,  one  year  after  its  execution,  and  it  is  claim- 
ed that  the  reason  for  this  delay  was  forbearance  to  expose  the  mort- 
gagor, also  to  avoid  financial  trouble  in  the  affairs  of  the  Homestead 
Company  itself  and  likewise  of  the  Newark  Savings  Bank  Company  of 
which  Lingafelter  was  cashier. 

On  September  6,  1904,  within  four  months  after  the  mortgage  was 
placed  of  record,  an  involuntary  suit  in  bankruptcy  was  commenced 
against  Lingafelter,  and  on  March  25,  1905,  he  was  adjudged  a  bank- 
rupt. The  business  of  the  Homestead  Company  was  placed  in  the 
hands  of  a  receiver,  who  presented  for  allowance  proofs  of  a  secured 
claim  against  the  bankrupt's  estate.  The  referee  found  the  amount 
due  to  the  receiver  to  be  $81,843.65  growing  out  of  shortages  in  the 
assets  of  the  company,  and  caused  an  issue  to  be  made  up  between  the 
receiver  and  the  trustee  on  the  question  of  whether  this  sum  should 
be  allowed  as  a  secured  claim.  Mrs.  Lingafelter  was  not  a  party  to 
the  proceeding  involving  this  issue.  The  referee  found  that  the  mort- 
gage (as  well  as  the  deed  of  trust)  was  a  "preference  within  the  bank- 
ruptcy act,  and  as  such  is  null  and  void  and  of  no  effect,"  and  there- 
upon declared  it  to  be  "null  and  void"  and  ordered  that  it  be  "set  aside 
as  against  creditors"  of  the  bankrupt's  estate;  and  at  the  same  time 
ordered  the  trustee  to  sell  the  real  estate  "free  and  clear  of  *  *  * 
the  dower  interest"  of  Mrs.  Lingafelter,  but  reserved  the  question  of 
who  was  entitled  to  the  "dower  interest"  for  future  decision.  This 
order  of  the  referee  was  affirmed  by  the  District  Court,  and  no  pro- 
ceeding to  review  that  order  was  ever  taken. 

Mrs.  Lingafelter  filed  an  answer  in  the  proceeding  to  sell,  stating 
that  she  had  "never  assigned,  transferred,  or  sold  her  dower  interest 
in  the  property"  except  by  the  mortgage  in  question;  that  under  the 
bankruptcy  act  the  mortgage  was  "invalid  as  a  preference"  to  the 
Hwnestead  Company  and  of  "no  avail"  to  the  company  or  to  the 
general  creditors  for  any  purpose.  The  prayer  was  that  in  the  sale 
of  the  property  her  dower  rights  be  protected,  and  that  "the  said  prop- 
erty may  be  ordered  sold  subject  to  her  said  dower  rights,  or  that  the 
value  of  her  said  dower  rights  in  said  real  property  be  ascertained 
and  ordered  paid  to  her  in  money  by  the  trustee  herein  or  ordered  in- 
vested for  her  use  and  benefit."  The  trustee  sold  the  real  estate  free 
of  dower,  and  the  court  determined  the  value  of  her  dower  right 
to  be  $849.21,  and  this  sum  is  held  by  the  trustee. 

The  single  issue  is  whether  this  money  shall  be  paid  to  Mrs.  Linga- 
felter or  to  the  receiver  of  the  Homestead  Company.  It  is  insisted  on 
behalf  of  the  receiver  that  as  between  the  Lingafelters  and  the  Home- 
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stead  Company  the  mortgage  is  valid,  and  that  the  wife  can  claim  no 
part  of  the  proceeds  of  sale  until  the  mortgage  is  paid.  The  theory 
is  that  the  mortgage  was  no  more  than  a  voidable  preference,  and  that 
this  was  simply  a  name  unless  avoided  at  the  instance  of  creditors. 

This  seems  to  us  to  overlook  the  necessary  effect  of  the  order 
vacating  the  husband's  conveyance,  upon  his  wife's  release  of  dower. 
The  transaction  concerned  the  husband's  debt,  and,  as  regards  the 
present  question,  his  property  alone.  The  Homestead  Company  de- 
manded the  mortgage,  and  Lingafelter  and  his  wife  yielded  to  the 
demand.  The  object  manifestly  was  to  apply  the  whole  property  free 
of  dbwer,  exclusively  to  the  payment  of  the  debt  due  to  the  company. 
The  very  contention  that  the  mortgage  is  still  valid  as  between  the 
Lingafelters  and  the  company  impliedly  concedes  that  the  purpose  of 
the  mortgage  could  not  have  been  accomplished  except  by  the  joint 
action  of  the  husband  and  wife.  Plainly  the  husband  could  have 
conveyed  his  estate  in  the  land  through  his  own  separate  act  taken 
independently  of  any  act  of  his  wife ;  but  it  is  not  claimed  that  the  wife 
could  have  acted  in  a  corresponding  manner  with  respect  to  her  right 
of  dower. 

In  the  order  of  affirmance  of  the  District  Court  adjudging  the  mort- 
gage to  be  null  and  void  and  setting  it  aside  as  against  creditors, 
it  was  also  adjudged  that  the  proceeds  of  the  "property  mentioned  in 
said  mortgage  be  distributed  by  the  trustee  equally  between  the  gen- 
eral creditors  of  said  bankrupt."  Thus,  whatever  estate  of  the  hus- 
band may  be  said  to  have  passed  to  the  mortgagee,  it  was  as  effect- 
ually diverted  from  the  original  object  of  the  mortgage  as  if  the  in- 
strument had  never  been  executed  at  all.  The  result  of  the  conten- 
tion of  learned  counsel  therefore  comes  to  be  that  recovery  can  be 
maintained  on  the  hypothesis  that  the  wife's  right  of  dower  belongs  to 
a  stranger  to  the  estate  of  her  husband.  We  think  the  principle  under- 
lying the  release  of  dower  is  so  far  ignored  in  this  contention  that  it 
will  not  be  amiss  to  notice  and  keep  in  mind  some  of  the  Ohio  deci- 
sions bearing  upon  the  subject. 

In  Douglass  v.  McCoy,  5  Ohio,  523,  527,  the  plaintiff,  who  was  in 
possession  of  land  purchased  by  him  at  judicial  sale,  had  filed  a  bill 
to  quiet  title  against  claims  set  up  by  defendants.  The  judgment 
under  which  the  sale  had  been  made  antedated  a  certain  deed  that  the 
judgment  debtor  and  his  wife  had  executed  conveying  the  land  to 
another.  It  was  in  substance  urged  against  plaintiff  that,  since  the 
dower  interest  had  not  been  acquired  at  the  judicial  sale,  the  grantee 
in  the  deed  could  set  it  up  as  a  bar  to  the  plaintiff's  suit.  Judge 
Lane,  speaking  for  the  court,  said: 

••Although  the  deed  from  Findlay  and  wife  to  McCoy  extinguished  the 
right  of  dower  in  the  land  conveyed,  it  was  not  intended  to  pass,  nor  did  it 
pass,  the  right  of  dower  as  a  separate  substantive  estate,  if  no  lands  were 
conveyed  by  the  deed,  for  the  law  will  not  permit  the  alienation  of  such 
possible  contingent  Interests.  4  Kent*s  Com.  254;  [Stinson  v.  Sumner],  9 
Mass.  143  [6  Am.  Dec.  49].  Neither  can  it  be  aliened  before  assignment,  so 
as  to  enable  the  grantee  to  maintain  a  suit  in  her  own  name,  for  it  lies  in 
action  only.  [Jackson  ex  dem.  Clowes  v.  Vanderheyden]  17  Johns.  [N.  Y.]  1C7 
[8  Am.  Dec.  378]." 
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In  Miller's  AdmV  v.  Woodman,  14  Ohio,  518,  621,  in  speaking  of 
a  dower  interest  vested  in  a  widow,  Hitchcock,  J.,  said : 

"It  Is  not  in  the  power  of  the  widow  to  transfer  any  Interest  In  it,  until 
it  has  been  actually  assigned.  When  the  dower  is  assigned,  when  It  is 
apart ed  and  set  off  to  her  by  metes  and  bounds,  then  she  may  sell  aud  convey, 
not  before.  The  right,  the  chose  in  action,  if  I  may  so  speak,  is  not  a^^sign- 
able.  It  may  be  relinquished  to  him  who  has  the  next  estate  of  inherituuce 
in  the  land  out  of  which  it  Is  to  be  carred,  but  cannot  be  transferred  to  a 
third  person." 

In  Weaver  v.  Gre^g^,  6  Ohio  St.  547,  551,  67  Am.  Dec.  355,  where  a 
question  arose  touching  the  right  of  dower  under  certain  statutory 
proceedings  in  partition,  Brinkerhoff,  J.,  said  of  the  wife's  right  of 
<iower  in  her  husband's  undivided  interest  in  the  land : 

"She  has  a  contingent  possibility  of  Interest  in  it,  which  may  be  released, 
but  no  property,  no  actual  interest  in  it  which  is  the  subject  of  grant  or 
assignment    Miller's  Adm*r  v.  Woodman,  14  Ohio,  518." 

In  McArthur  v.  Franklin,  15  Ohio  St.  485,  509,  White,  J.,  had  occa- 
sion to  say: 

^'Although  the  right  of  a  wife  to  dower  is  contingent  upon  her  surriving 
her  husband,  nevertheless  it  is  a  right  or  interest  in  the  land,  created  by  the 
law  for  her  benefit  and  vested  in  her.  •  •  •  It  is  true  she  cannot  assign 
it  to  a  stranger." 

In  2  Scribner  on  Dower  (2d  Ed.)  p.  307,  par.  40,  it  is  said : 

"It  is  well  settled  that  it  is  no  defense  to  an  action  for  dower  that  the 
widow  has  released  her  dower  to  a  stranger." 

See,  also,  Rice  on  Modern  Law  of  Real  Property,  p.  147 ;  1  Wash- 
bum  on  Real  Property  (6th  Ed.)  §§•  423,  483. 

While  it  is  held  in  Mandel  v.  McClave,  46  Ohio  St.  407,  22  N.  E. 
290,  5  L.  R.  A.  519,  15  Am.  St.  Rep.  627,  that  a  contingent  right  of 
dower  is  property  and  of  ascertainable  value  according  to  mortality 
tables,  etc.,  it  is  nowhere  held  in  Ohio  that  it  is  susceptible  of  grant  or 
assignment. 

The  logic,  however,  of  the  argument  made  on  behalf  of  the  Home- 
stead Company  is  that  a  wife's  right  of  dower  may  be  withheld  from 
her  under  conditions  in  which  it  could  not  have  been  acquired.  The 
endeavor  to  work  out  this  result  is  of  a  twofold  character.  One  claim 
is  that  while  the  inchoate  right  of  dower  cannot  be  assigned  it  may  be 
released ;  but  to  insist  that  the  release  is  operative  after  the  husband's 
conveyance  is  annulled  is  in  effect  to  give  to  the  release  the  attributes 
of  an  assignment.  The  other  claim  is  sought  to  be  maintained  upon 
the  familiar  distinction  between  voidable  and  void  instruments,  but 
we  think  it  comes  to  the  same  end  concerning  the  release.  For  the 
idea  is  that,  since  the  mortgage  was  merely  voidable,  the  release  of 
"dower  was  good  when  made  and  remained  so  in  spite  of  the  annihila- 
tion of  the  mortgage  so  far  at  least  as  it  affected  the  estate  of  the  hus- 
band. 

One  vice,  if  there  be  any  in  such  claims,  is  that  they  ignore  the 
necessity  of  continuously  sustaining  the  release  of  dower,  as  well  as 
of  acquiring  it,  as  part  of  the  estate  and  as  an  incident  of  a  conveyance 
of  the  husband.    The  estate  and  conveyance  of  the  husband  are  the 
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essential  foundation  of  the  release,  no  matter  how  the  latter  is  eflfected. 
It  is  therefore  most  difficult  after  annulment  of  the  husband's  convey- 
ance actually  happens  to  perceive  anything,  and  nothing  is  stated,  upon 
which  the  release  can  any  longer  rest  or  operate.  The  last  suggestion 
is  that  it  is  sustainable  by  estc^pel;  but,  as  said  by  Mr.  Rice  when 
speaking  of  a  release  of  an  inchoate  right  of  dower  (176) : 

"Such  a  release  can  be  availed  of  only  by  one  who  claims  under  the  very 
title  created  by  the  conveyance  with  which  the  release  is  joined." 

And  Scribner  observes: 

"Her  renunciation  of  dower  is  to  attend  the  conveyance  of  her  husband: 
to  endure  while  that  endures  and  no  longer."  2  Scribner  on  Dower  (2d  EJd.) 
p.  813»  par.  49. 

Illustration  of  the  need  of  continuing  the  primary  support  of  the 
release  of  dower  may  be  found  in  Black  v.  Kuhlman,  30  Ohio  St.  196, 
relied  on  by  the  Homestead  Company.  There  the  validity  of  the  third 
mortgage  in  which  alone  the  wife  had  joined  was  not  questioned. 
Hence  the  only  thing  to  prevent  the  third  mortgagee  from  recovering 
more  than  the  value  of  the  dower  interest  was  simply  the  circumstance 
that  the  property  did  not  sell  for  enough  to  pay  the  claims  of  the  first 
and  second  mortgagees  and  also  the  claim  of  the  third  mortgagee. 
Another  illustration  may  be  seen  in  the  language  of  Earl,  J.,  in  Elmen- 
dorf  V.  Lockwood,  57  N.  Y.  322,  325 : 

"But  in  all  cases,  when  the  wife  unites  with  her  husband  in  a  conveyance, 
properly  executed  by  her,  which  is  effectual  and  operative  against  her 
husband,  and  which  is  not  superseded  or  set  aside  as  against  him  or  his 
grantee,  her  right  of  dower  is  forever  barred,  and  extinguished,  for  all  pur- 
poses and  as  to  all  persons." 

The  difficulty  confronting  the  Homestead  Company  is  inherent  inr 
the  subject-matter.  When  the  mortgage  was  vacated  and  set  aside, 
the  title  of  the  trustee  under  section  70a  (4)  of  the  bankruptcy  act  (Act 
July  1,  1898,  c.  541,  30  Stat.  565  [U.  S.  Comp.  St.  1901,  p.  3451])  and 
his  right  to  administer  the  property  of  the  husband  for  the  equal  bene- 
fit of  all  the  creditors  became  absolute.  The  release  being  thus  com- 
pletely severed  from  the  only  support  it  ever  had,  it  ought  to  follow 
that  the  right  of  dower  attached  again  to  the  wife ;  and  that  too  with- 
out regard  to  the  cause  of  annulment  of  the  husband's  conveyance. 

It  is,  however,  insisted  that  decisions  relating  to  instruments  which 
are  by  statute  denotmced  as  void  and  not  merely  as  voidable  are  not 
pertinent  to  the  solution  of  the  present  question.  The  objection  is 
that  they  proceed  upon  the  theory  only  that  the  instruments  were  void 
ab  initio.  But  we  think  the  better  considered  decisions  are  also,  if 
not  chiefly  grounded  upon  the  principle  before  discussed,  that  a  wife's 
release  of  dower  can  survive  only  so  long  as  it  attends  the  estate  and 
conveyance  of  her  husband ;  or,  stated  in  another  way,  that,  when  the 
principal  estate  falls,  the  incident  must  fall  with  it. 

Ridgway  v.  Masting,  23  Ohio  St.  294,  13  Am.  Rep.  251,  we  think 
may  fairly  be  said  to  have  recognized  this  principle;  for,  while  the 
person  there  resisting  the  dower  claim  was  the  one  at  whose  instance 
the  deed  containing  the  release  of  dower  was  set  aside,  yet  the  release 
was  not  allowed  to  operate  after  the  deed  was  avoided  and  the  hus- 
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band's  estate  declared  to  belong  to  a  stranger  to  the  deed.  In  that 
case  Mrs.  Masting  sought  dower  in  lands  which  her  husband  had  in 
his  lifetime  agreed  to  sell  to  Mrs.  Ridgway  and  of  which  he  had  given 
her  possession.  Afterward,  Masting  and  wife  mortgaged  the  land  to 
one  Carpenter,  and  subsequently  joined  in  a  deed  to  the  wife  of  Car- 
penter conveying  the  premises  absolutely.  In  an  action  brought  by 
Mrs.  Ridgway  against  the  husband,  Masting,  and  Carpenter  and  his 
wife,  but  to  which  the  wife  of  Masting  was  not  a  party,  the  mortgage 
and  deed  were  declared  fraudulent  and  void  and  were  set  aside  as 
against  Mrs.  Ridgway.     It  is  stated  in  the  syllabus: 

"A  release  of  dower  by  a  married  woman,  who  joins  her  husband  for  that 
purpose  In  a  deed  to  defraud  purchasers.  Is  binding  only  as  against  the  re- 
leasee and  his  privies;  and  where  such  fraudulent  conveyance  is  set  aside 
at  the  suit  of  the  party  injured,  and  a  transfer  of  the  premises,  as  against 
her  husband,  is  decreed  to  the  plaintiff,  the  wife,  in  the  event  of  her  surviving 
the  husband,  is  entitled  to  dower  as  against  such  owner." 

In  the  excellent  work  of  Scribner  before  cited,  the  learned  author 
said: 

"A  wife  who  joins  with  her  husband  in  a  conveyance  of  his  lands  is  not 
a  party  thereto  except  for  the  purpose  of  relinquishing  her  dower.  She  Is  not 
to  be  regarded  as  alienating  a  real  subsisting  estate,  but  as  releasing  a  future 
contingent  right  Her  renunciation  of  dower  is  to  attend  the  conveyance  of 
her  husband;  to  endure  while  that  endures,  and  no  longer.  Hence,  if  the 
conveyance  of  the  husband  be  Inoperative,  or  if  it  be  set  aside,  or  avoided, 
the  right  of  dower  remains  unimpaired. 

"It  is  upon  this  principle  that  dower  is  restored  where  a  conveyance  In 
whidi  the  wife  has  joined  is  set  aside  *as  fraudulent  as  to  the  creditors  of 
the  husband."    2  Scribner  on  Dower,  p.  313,  par.  41). 

See,  also,  opinion  of  Maxwell,  J.,  in  Dubois  v.  Ebersole  (Common 
Pleas,  Ham.  Co.,  O.)  20  W.  L.  B.  401.  In  Bohannon  v.  Combs,  97 
Mo.  446,  448,  11  S.  W.  232,  10  Am.  St.  Rep.  328,  Sherwood,  J.,  cited 
quite  a  number  of  decisions,  which  we  refer  to  but  do  not  set  out,  and 
from  them  he  deduced  this  rule : 

"Although  there  are  authorities  to  the  contrary,  the  better  opinion  is  that 
when  a  conveyance  of  the  husband  in  which  the  wife  joins  is  set  aside  as 
being  fraudulent  as  to  creditors,  this  will  result  in  reviving  the  wife's  right 
of  dower,  for  that,  the  deed  of  the  husband  being  void,  there  is  no  estate 
left  in  the  grantee  upon  which  the  relinquishment  of  dower  can  operate; 
hence,  the  wife  is  restored  to  her  former  rights.*' 

After  allusion  to  the  overthrowal  of  the  deed  as  fraudulent,  the 
learned  judge  continued  (page  449,  97  Mo.,  page  232,  11  S.  W.  [10 
Am.  St.  Rep.  328]): 

"♦  •  ♦  The  grant  of  the  Inchoate  right  of  dower  fell  with  it,  as  it 
was  not  the  alienation  of  an  estate,  but  the  mere  incident  of  the  principal 
thing,  the  conveyance  of  the  fee  by  the  husband,  and  of  course  perished  with 
its  principal,  because  there  was  no  estate  left  to  support  it,  and  because  there 
was  no  one  in  whom  the  bare  relinquishment  of  dower  could  vest.  Moore  v. 
Harris,  91  Mo.  616  [4  S.  W.  439]." 

That  decision  was  approved  in  Wells  v.  Estes,  154  Mo.  291,  297,  55 
S.  W.  255.  In  Elmendorf  v.  Lockwood,  supra,  it  is  said  (page  325, 
57N.  Y.): 

"Hence,  when  the  deed  of  the  husband  is  for  any  reason  void,  or  is  set 
aside  or  sui>erseded,  so  as  to  become  inoperative,  the  wife's  dower,  although 
she  joins  in  the  conveyance,  is  not  barred." 
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In  Frederick  v.  Emig,  186  111.  319,  322,  57  N.  E.  883,  884,  78  Am, 
St.  Rep.  283,  it  was  decided  in  respect  of  a  release  of  dower,  where 
the  deed  in  the  execution  of  which  the  wife  had  joined  her  husband 
was  set  aside: 

**She  was  a  party  to  the  deed  only  for  the  purpose  of  releasing  her  dower, 
and  her  right  to  dower  could  not  be  separated  from  the  principal  estate,  so 
that,  when  the  deed  became  inoperative  as  against  creditors  to  convey  the 
estate  of  her  husband.  It  became  inoperative  to  release  or  bar  her  right  to 
dower.  As  against  creditors,  the  deed  conveyed  no  estate  of  the  husband, 
and  in  such  a  case  a  deed  Is  not  allowed  to  operate  to  release  or  bar  the 
dower,  but  the  wife  may  assert  it  after  the  death  of  the  husband.  Blain  v. 
Harrison,  11  111.  384 ;  Summers  v.  Babb,  13  111.  483 ;  Stowe  v.  Steele,  114  ni. 
382  [2  N.  E.  169]." 

See,  also,  1  Rice  on  Modem  Law  of  Real  Property,  pp.  174-5 ;  1 
Washburn  on  Real  Prop.  (6th  Ed.)  p.  214,  §  426 ;  Matthews  v.  Thomp- 
son, 186  Mass.  14,  19,  20,  71  N.  E.  93,  66  U  R.  A.  421,  104  Am.  St. 
Rep.  550 ;  Munger  v.  Perkins,  62  Wis.  499,  22  N.  W.  511 ;  Lockett, 
AdmY,  V.  James,  Adm'r,  8  Bush  (Ky.)  28,  30 ;  Sanford  v.  EUithorp, 
95  N.  Y.  48,  51;  Cox  v.  Wilder,  2  Dill.  45,  48,  Fed.  Cas.  No.  3,308; 
Kennedy  v.  First  Nat.  Bk.  of  Tuscaloosa,  107  Ala.  170,  188,  191,  IS 
South.  396,  36  L.  R.  A.  308. 

The  claim  that  Mrs.  Lingafelter  received  a  consideration  for  her  re- 
lease of  dower  is  not  tenable.  The  only  consideration  suggested  is  al- 
leged forbearance  in  recording  and  so  publishing  the  mortgage.  Con- 
ceding for  the  purpose  of  the  question  that  this  might  be  a  sufficient 
consideration,  still  it  does  not  appear  that  Mrs.  Lingafelter  made  any 
request  for  or  received  any  promise  of  any  such  forbearance,  or  that 
she  had  anything  to  do  with  the  custody  or  control  of  the  mortgage. 
Nor  are  we  impressed  with  the  claim  that  the  Homestead  Company's 
rights  were  enhanced  by  the  fact  that  Mrs.  Lingafelter  in  her  answer 
in  the  proceeding  of  the  trustee  to  sell  the  bar^rupt's  property,  con- 
sented that  the  property  might  be  sold  free  of  dower.  She  expressly 
claimed  her  right  to  dower  or  its  equivalent  in  money.  All  the  objec- 
tions that  have  been  pointed  out  against  releasing  dower  to  a  stranger 
in  title  to  the  property  of  the  husband,  apply  to  this  claim. 

We  are  therefore  constrained  to  hold  that  the  order  of  the  District 
Court,  from  which  no  proceeding  to  review  was  ever  instituted,  vacat- 
ing and  setting  aside  the  mortgage  as  null  and  void  and  directing  the 
mortgaged  property  of  Lingafelter,  the  husband,  to  be  distributed 
equally  among  his  creditors,  operated  to  restore  to  his  wife  her  right 
of  dower  in  the  property,  regardless  either  of  the  claim  urged  under 
the  bankruptcy  act  concerning  voidable  preferences  (Act  July  1,  1898, 
c.  541,  §  60b,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445],  as  amended 
by  Act  Fed.  5,  1903,  c.  487,  §  13,  32  Stat.  800  [U.  S.  Comp.  St.  Supp. 
1909,  p.  1314]),  or  that  might  have  arisen  under  any  statute  of  Ohio 
(particularly  sections  6343  and  6344;  Loudenback  v.  Foster,  39  Ohio 
St.  203,  206 ;  Robertson  v.  Desmond  &  Ryan,  62  Ohio  St.  487,  497,  57 
N.  E.  235)  relating  to  mortgages  which  may  be  declared  void  as  to 
creditors  (see,  also,  paragraph  ''e,"  §  67,  Bankr.  Act,  30  Stat.  564,  and 
amendment,  32  Stat.  800) ;  and  that  she  has  in  no  wise  waived  or  lost 
that  right. 

The  action  of  the  court  below  must  be  affirmed,  with  costs. 
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In  re  NATIONAL  GROCER  00. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  7,  1910.) 

No.  2,016. 

1.  CouBTS  (I  36rt*) — ExE^TPTtoNS— Construction  of  State  Statutes. 

In  appljinj]:  exemption  laws  the  bankruptcy  courts  are  bound  by  the 
construction  placed  on  such  laws  by  the  highest  court  of  the  state  whose 
statute  is  involved,  and  also  by  the  settled  local  law  on  the  question  of 
the  validity  of  Instruments  affecting  exemptions. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  957;  Dec.  Dig.  | 
366.* 

State  laws  as  rules  of  decisions  in  federal  courts,  see  notes  to  Wilson 
V.  Perrln,  11  C.  C.  A.  71 ;  Hill  v.  Hite,  29  C.  C.  A.  553.] 

2.  Exemptions  (§  79*) — ^Tbansfeb  of  Exempt  Pbopebty— Validity. 

The  mortgaging  or  conveying  of  exempt  property  to  a  creditor  Is  not 
against  the  public  policy  of  the  state  of  Michigan. 

[Ed.  Note. — ^For  other  cases,  see  Exemptions,  Cent  Dig.  I  112;  Dec. 
Dig.  I  79.*] 

8.  Bankbuptct  (I  179*) — Exempt  Pbopebtt— Validitt  of  Mobtoaoe. 

A  mortgage  or  conveyance  of  exempt  property  good  against  the  debtor 
under  the  state  law  Is  good  against  his  trustee  in  bankruptcy. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  179.*] 

4.  Chattel  Mobtgaoes  (8  50*) — Descbiption  of  Pbopebtt— Sufficiency. 

Under  Comp.  Laws  Mich.  §  20,322,  subd.  8,  which  exempts  from  levy 
and  sale  under  execution  "stock  ♦  ♦  ♦  to  enable  any  person  to  carry 
on  the  profession,  trade,  occupation  or  business  in  which  he  is  wholly 
or  principally  engaged,  not  exceeding  In  value  $250,*'  and  the  law  of 
the  state  which  permits  the  mortgaging  of  after-acquired  property,  a 
mortgage  by  a  merchant  in  Michigan  of  "all  the  goods  and  chattels  now 
belonging  to  me  in  my  business  that  are  now  or  may  be  at  any  time 
hereafter  exempt  from  levy  and  sale  on  execution  against  me"  is  not 
invalid  for  indefinlteness  of  description  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  {  89; 
Dec.  Dig.  §  50.*] 

5.  Bankbuptct  (8  399*) — ^Exemption*— Right  of  Assignee  to  Select. 

A  mortgage  by  a  debtor  of  his  exempt  personal  property,  valid  under 
the  laws  of  the  state,  coupled  with  a  delegation  of  authority  to  the 
mortgagee  to  select  such  property,  which  under  the  state  statute  may  be 
done  by  the  debtor  "or  his  authorized  agent"  Is  not  a  waiver  of  the  right 
of  exemption,  but  an  assertion  of  such  right ;  nor  Is  such  delegation  void 
as  against  public  policy,  and.  on  the  filing  by  the  debtor  of  a  petition  In 
voluntary  bankruptcy  in  which  he  expressly  waives  his  right  of  exemp- 
tion, the  mortgagee  is  entitled  to  select  and  hold  the  property  which  the 
bankrupt  might  otherwise  have  selected  as  exempt. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  i  399.*] 

Petition  to  Review  an  Order  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

In  the  matter  of  Thomas  Hastings,  bankrupt.  On  petition  by  the 
National  Grocer  Company  to  review  an  order  of  the  District  Court. 
Reversed. 

C.  L.  Benedict  (Bundy,  Travis  &  Merrick,  of  counsel),  for  petitioner. 
Moore  &  Wilson  and' Jas.  A.  Muir,  for  bankrupt. 

*For  other  cancfl  Bee  same  topic  &  §  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexei 
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Before  SEVERENS,  WARRINGTON,  and  KNAPPEN,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  The  matter  here  under  review  was 
heard  below  on  the  following  statement  of  agreed  facts : 

"First.  Hastings  for  upwards  of  three  years  previous  to  filing  his  petition 
was  engaged  solely  and  principally  in  the  retail  grocery  business  in  the  city 
of  Port  Huron,  in  one  location.  At  the  time  of  the  delivering  of  the  instru- 
ment hereinafter  set  forth,  Thomas  Hastings,  the  bankrupt,  owed  the  Na- 
tional Grocer  Company  $250  and  upwards. 

"Second.  In  June,  1908,  the  National  Grocer  Company  refused  further  cred- 
it unless  llastings  gave  some  security,  and  Hastings  then  executed  and  de- 
livered the  following  Instrument: 

"  *For  a  valuable  consideration  to  me  in  hand  paid,  and  as  security  for  any 
sum  that  I  now  owe,  or  may  hereafter  owe  to  the  National  Grocer  Company, 
I  hereby  bargain,  sell,  assign  and  transfer  to  said  company  all  the  goods 
and  chattels  now  belonging  to  me  in  my  business,  that  are  now,  or  may  be 
at  any  time  hereafter  exempt  from  levy  and  sale  on  execution  against  me, 
and  I  hereby  authorize  the  said  company  to  demand,  select  and  receive  such 
exemptions  in  my  name,  or  otherwise,  at  auy  time. and  from  any  person  from 
whom  I  might  have  demanded  them,  had  this  instrument  not  been  made  or 
to  sue  for  said  exemptions  and  for  damages  for  the  detention  thereof. 

"  *I>ated  this  4th  day  of  June,  1908.  «•  '[Signed]    Thomas  Hastings. 

••'Witness:  E.  E.  Carson.' 

**And  the  National  Grocer  Company  subsequently  sold  him  goods  amount- 
ing to  about  $700,  and  received  about  the  same  amount  in  cash. 

•Third.  In  December,  1908,  Hastings  filed  a  voluntary  petition  in  bank- 
ruptcy, in  which  he  made  no  claim  for  his  exemptions,  but  specifically  waiv- 
ed them. 

••Fourth.  At  the  first  meeting  of  the  creditors,  the  claimant  asserted  its 
rights  under  the  instrument  and  from  the  inventory  compiled  by  the  trustees 
claimant  selected  from  stock  of  goods  certain  goods  in  the  appraised  value  of 
$250,  and  of  the  specie  and  kind  exempt  under  the  statute,  had  the  bankrupt 
seen  fit  to  claim  them. 

•'Fifth.  Demand  was  made  ui)on  the  trustee  for  the  same,  and  it  was  agreed 
that  the  trustee  should  sell  the  goods,  so  selected;  and  the  funds  should  be 
held  intact  to  await  the  decision  of  the  courts." 

The  referee  allowed  the  claim  of  the  petitioner  to  the  funds  derived 
from  the  sale  of  the  goods  so  selected.  The  District  Court  entered  an 
order  overruling  the  referee  and  disallowing  petitioner's  claim  to  the 
proceeds  of  the  property  in  question.  The  reasons  for  the  conclusion 
reached  by  the  judge  who  heard  the  matter  are  thus  stated  in  his 
opinion : 

'•By  this  instrument  the  debtor  did  not  exercise  his  own  discretion  in  select- 
ing exempt  property,  or  attempt  to  execute  a  mortgage  on  any  specified  prop- 
erty, but,  on  the  contrary,  attempted  to  mortgage  generally  all  of  his  exempt 
property,  then  owned  or  thereafter  acquired,  and  to  vest  in  the  mortgagee, 
when  action  might  be  required,  the  privilege  of  selecting  the  exempt  property 
to  be  covered  by  the  mortgage.  I  am  of  the  opinion  that  this  attempted  dele- 
gation of  the  right  of  selection  of  the  exempt  property  was  against  public 
policy  and  void;  and  that  the  instrument  attempting  to  delegate  this  power 
of  selection  created  no  estoppel  against  the  debtor  himself,  and  is  therefore 
ineffective  as  against  the  trustee  in  bankruptcy  who  takes  the  title  of  the 
debtor." 

The  correctness  of  this  conclusion  is  the  sole  question  presented 
to  us. 
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In  our  opinion  the  learned  judge  erred  in  denying  petitioner's  lien. 
The  right  of  exemption  depends  upon  the  Michigan  statute.  Section 
6a  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat.  648  [U. 
S.  Comp.  St.  1901,  p.  3424])  provides  that: 

**This  act  shall  not  affect  the  allowance  to  bankrupts  of  the  exemptions 
whlcii  are  prescribed  by  the  state  laws  in  force  at  the  time  of  the  filing  of 
the  petition  in  the  state  wherein  they  have  had  their  domicile  for  the  six 
months  or  the  greater  portion  thereof  immediately  preceding  the  filing  of  the 
petition." 

By  section  W)a  the  title  to  the  bankrupt's  property  is  vested  in  the 
trustee  "except  in  so  far  as  it  is  to  property  which  is  exempt" ;  and  by 
section  47,  subd.  11,  it  is  made  the  duty  of  the  trustee  to  "set  apart 
the  bankrupt's  exemptions  and  report  the  items  and  estimated  value 
thereof  to  the  court  as  soon  as  practicable  after  their  appointment." 
The  title,  therefore,  to  property  of  a  bankrupt  which  is  generally 
exempt  by  the  law  of  the  state  in  which  the  bankrupt  resides  remains 
in  the  bankrupt,  and  does  not  pass  to  the  trustee.  Lockwood  v.  Ex- 
change Bank,  190  U.  S.  294,  23  Sup.  Ct.  751,  47  L.  Ed.  1061.  The 
Michigan  statute  exempts  from  levy  and  sale  under  execution  or  other 
final  process  "stock  *  *  *  to  enable  any  person  to  carry  on  the 
profession,  trade,  occupation  or  business  in  which  he  is  wholly  or 
principally  engaged,  not  exceeding  in  value  $250.00."  3  Comp.  Laws 
Mich.  §  10,322,  subd.  8.  In  applying  exemption  laws  the  bankruptcy 
courts  are  bound  to  follow  the  construction  of  such  laws  announced 
by  the  highest  court  of  the  state  whose  statute  is  involved.  Loveland 
on  Bankruptcy,  p.  514;  In  re  Irvin  (8th  Circuit)  120  Fed.  733,  57  G. 
C.  A.  147;  In  re  Nye  (8th  Circuit)  133  Fed.  33.  60  C.  C.  A.  139. 
See,  also.  In  re  E.  H.  Baker,  104  C.  C.  A.  602,  182  Fed.  392.  And 
on  the  question  of  the  validity  of  an  instrument  reserving  the  mort- 
gagor's exemptions  under  the  laws  of  the  state  the  settled  local  law 
controls.  Wilson  v.  Perrin  (6th  Circuit)  62  Fed.  629,  631,  11  C.  C. 
A.  66,  See,  also.  Three  States  Lumber  Co.  v.  Blank  (6th  Circuit) 
133  Fed.  479,  482,  69  C.  C.  A.  353,  69  L.  R.  A.  283 ;  In  re  First  Nat. 
Bank  of  Canton,  135  Fed.  62,  67  C.  C.  A.  536.  The  mortgaging  or 
conveying  of  exempt  property  to  a  creditor  is  not  against  the  public 
policy  of  the  state  of  Michigan.  A  mortgage  of  exemptions  of  the 
class  here  in  question  is  not  required  to  be  signed  by  the  wife.  Char- 
pentier  v.  Bresnahan,  62  Mich.  360,  23  N.  W.  916 ;  Miller  v.  Miller, 
97  Mich.  151,  56  N.  W.  348 ;  Betz  v.  Brenner,  106  Mich.  87,  63  N. 
W-  970.  Creditors  cannot  complain  of  transfers  of  exempt  property. 
Buckley  v.  Wheeler,  52  Mich.  1,  17  N.  W.  216;  Fischer  v.  Mclntyre, 
66  Mich.  681,  33  N.  W.  762 ;  Bresnahan  v.  Nugent,  92  Mich.  76,  52 
N.  W.  735.  As  the  trustee  in  bankruptcy  stands  in  the  shoes  of  the 
bankrupt,  he  can  take  no  better  title  than  the  latter  had  at  the  time  the 
bankruptcy  occurred  (York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  26 
Sup.  Ct.  481,  50  L.  Ed.  782 ;  In  re  Cincinnati  Iron  Store  Co.  [6th 
Circuit]  167  Fed.  486,  488,  93  C.  C.  A.  122),  and  a  transfer  which  is 
good  as  against  the  transferror  is  equally  valid  as  against  the  trustee. 

It  is  clear,  under  the  foregoing  decisions,  that  the  bankrupt  had  the 
power  to  convey  to  petitioner  his  existing  exemptions;  and  as  imder 
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the  laws  of  Michigan  one  may  lawfully  mortgage  or  convey  property 
thereafter  to  be  acquired  (Curtis  v.  Wilcox,  49  Mich.  425,  13  N.  W. 
803;  Louden  v.  Vinton,  108  Mich.  313,  318,  319,  66  N.  W.  222),  it 
is  plain  that  the  lien  in  question  was  not  rendered  invalid  from  the 
fact  that  it  was  made  to  apply  to  the  stock  as  it  should  exist  at  the 
time  the  lien  was  sought  to  be  enforced. 

It  is  urged  by  the  trustee  that  the  description  of  the  exemptions 
transferred  is  inadequate,  in  that  the  exact  property  so  intended  to  be 
exempted  was  not  specified,  and  authorities  are  cited  lending  more  or 
less  support  to  this  contention.  In  our  judgment,  however,  Sie  case  is 
ruled,  with  respect  to  this  proposition,  by  the  decision  of  this  court  in 
Wilson  V.  Perrin,  supra.  In  that  case  the  mortgage,  which  contained  a 
specific  description  of  the  property  covered,  was  by  its  terms  expressly 
made  "subject  to  all  exemptions  from  execution  to  which  said  first  par- 
ty may  be  entitled  under  the  laws  of  the  state  of  Michigan,  and  that 
his  exempt  interest  is  not  covered  by  this  mortgage."  It  was  urged  as 
invalidating  the  mortgage  that,  inasmuch  as  the  mortgagee  was  gar- 
nished before  a  separation  of  the  exempt  portion  had  been  made,  there 
was  no  means  to  determine  which  portion  of  the  stock  of  goods  was 
conveyed  and  which  was  not.  This  court,  speaking  through  Judge  Lur- 
ton,  disposed  of  the  contention  referred  to  in  this  language : 

"We  attach  no  particular  importance  to  the  suggestion  that  the  conveyance 
Is  limited  to  what  would  he  left  after  the  exemptions  should  he  set  apart. 
The  conveyance  is  of  the  entire  stock  of  merchandise,  subject  to  the  mort- 
gagee's right  of  exemption.  This  Is  the  plain  and  obvious  meaning.  As  to  the 
exemptions,  It  would  seem  that  the  mortgagee  would  take  a  defeasible  title, 
subject  to  be  defeated  upon  separation  of  the  statutory  amount  of  exemptions 
from  the  stock." 

We  can  see  no  difference  in  principle  between  the  validity  of  a 
description  which  excepts  from  it  in  general  terms  exemptions  to  be 
thereafter  determined  and  a  conveyance  in  terms  of  statutory  exemp- 
tions which  must  be  determined  in  the  same  way. 

It  is  urged,  however,  that  even  if  it  be  conceded  that  the  assignment 
of  the  exemptions  in  question  was  originally  valid,  it  was  defeated  by 
the  failure  of  the  bankrupt  to  select  his  exemptions  under  the  bank- 
ruptcy proceedings,  and  especially  by  his  express  waiver  thereof  in  his 
petition  for  adjudication  in  bankruptcy.  It  is.  argued,  first,  that  the 
provisions  of  the  bankruptcy  act,  impliedly  at  least,  forbid  recogni- 
tion of  any  right  to  exemptions  except  upon  the  specific  claim  thereto 
presented  by  the  bankrupt  himself.  The  provisions  of  the  act  which 
are  thought  to  produce  this  result  are  section  2,  subd.  11,  which  au- 
thorizes courts  of  bankruptcy  to  ^'determine  all  claims  of  bankrupts 
to  their  exemptions,"  and  general  order  No.  17  (89  Fed.  viii,  32  C. 
C.  A.  xix),  which  requires  a  trustee  to  report  to  the  court  "the  articles 
set  off  to  the  bankrupt  by  him."  In  our  opinion,  the  sections  invoked 
cannot  be  construed  as  denying  the  power  of  the  court  to  recognize  the 
right  of  a  party  other  than  tiie  bankrupt,  holding  under  a  valid  and 
effective  assignment,  conferring  in  express  terms  authority  to  make 
the  selection  in  the  name  of  the  assignor.  If  the  exemptions  in  ques- 
tion were  lawfully  assigned  by  the  bankrupt,  the  trustee  obtained  no 
title  thereto ;  and,  as  the  selection  was  made  according  to  an  appraise- 
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ment  had  under  the  direction  of  the  trustee,  there  is  no  apparent  dif- 
ficulty in  allowing  the  selection  to  be  made  by  any  one  representing  the 
bankrupt. 

We  are  thus  brought  to  determine  the  second  objection  to  the  en- 
forceability of  the  assignment,  and  upon  which  the  court  below  held 
the  petitioner  not  entitled  to  enforce  the  attemped  lien,  viz.,  that  the 
attempted  delegation  of  the  right  to  select  exempt  property  is  against 
public  policy  and  void.  It  is  true,  as  contended  by  the  trustee,  that  the 
right  to  exemption  is  a  personal  privilege,  and  mav  be  waived  by  the 
debtor,  and  that  such  privilege  cannot  be  claimed  lor  him  by  another. 
But  this  proposition  is  not  decisive  of  the  question  before  us,  because 
the  debtor  did  not  in  this  case  waive  his  privilege,  but,  on  the  contrary, 
took  advantage  of  it  in  making  the  assignment  in  question.  The  as- 
signment was  based  upon  a  valuable  consideration,  viz.,  the  giving  of 
future  credit ;  and  the  authority  to  the  assignee  to  make  the  selection,, 
if  originally  valid,  was  irrevocable,  as  being  coupled  with  an  interest. 
Baker  v.  Baird,  79  Mich.  255,  259,  44  N.  W.  604. 

Several  decisions  in  other  jurisdictions  are  relied  upon  by  the  trus- 
tee in  support  of  his  contention  that  the  assignment  of  the  right  to 
select  exemptions  is  against  public  policy.  None  of  these  decisions  are 
persuasive.  Three  decisions  of  the  Supreme  Court  of  Michigan,  in- 
voked by  the  trustee,  require  attention.  These  cases  are  Wilson  v. 
Montague,  57  Mich.  638,  24  N.  W.  851,  Galbraith  v.  Fleming,  60  Mich. 
408,  412,  27  N.  W.  583,  and  In  re  Service's  Estate,  155  Mich.  179,  186, 
118  N.  W.  948.  In  the  first  of  these  cases  it  was  held  that  a  mortgage 
of  chattels  upon  which  a  subsequent  execution  had  been  levied  is  not 
affected  by  the  levying  officer's  omission  to  appraise  the  property  and 
set  off  to  the  debtor  3ie  amount  of  his  exemptions ;  that  the  exemp- 
tion is  a  personal  privilege  which  a  judgment  creditor  can  waive. 
This  case  did  not  in  any  way  involve  the  power  of  a  debtor  to  assign 
the  right  to  select  exemptions,  nor  even  the  right  to  assign  the  ex- 
emptions themselves.  In  Galbraith  v.  Fleming,  it  was  held  that  the 
statutory  right  of  action  by  ejectment  to  recover  unassigned  dower  is 
vested  solely  in  the  widow,  and  is  not  conveyable  to  her  assignee. 
This  was  put  upon  the  ground  that  the  authority  for  bringing  such 
action  must  rest  entirely  upon  statute ;  that  the  Michigan  statutes  con- 
fer no  express  authority  upon  an  assignee  to  recover  dower  previous 
to  assignment;  that  while,  before  assignment,  the  widow  may  release 
her  dower  to  the  owner  of  the  fee  so  as  to  unite  it  with  the  fee,  she 
cannot  alien  or  transfer  it  to  a  stranger  to  the  title.  This  is  but  a 
statement  of  the  general  rule  recently  applied  by  this  court  in  the  case 
of  In  re  Lingafelter,  181  Fed.  24.*  Neither  of  the  Michigan  q^ses 
just  referred  to  bears  any  analogy  to  the  case  we  are  considering.  In 
the  case  of  In  re  Service's  Estate,  it  was  held  that  the  statutory  right 
of  the  widow  to  elect  to  take  under  the  provisions  of  the  statute,  in 
lieu  of  the  terms  of  the  will,  is  a  personal  right,  and  not  assignable. 
This  case  seems  to  have  been  to  some  extent  relied  upon  by  the  judge 
below.  Setting  to  one  side  the  consideration  that  the  holding  just  re- 
ferred to  was  not  necessary  to  a  decision  of  the  case,  and  assuming 
that  the  settled  law  of  Michigan  is  as  there  stated,  we  are  unable  to 
recognize  that  case  as  authority  for  the  proposition  contended  for 
here.    The  right  of  a  wife  to  elect  to  waive  the  provisions  of  her  hus- 
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band's  will  and  to  take  under  the  statute  of  distributions  involves  a 
personal  discretion,  the  exercise  of  which  by  any  one  other  than  the 
one  for  whose  benefit  the  right  is  given,  may  well  be  held  to  offend 
against  public  policy.  Conceding  that  there  is  an  analogy  between  an 
election  to  waive  the  terms  of  a  will  and  an  election  to  waive  the  benefit 
of  a  statute  pertaining  to  exemptions,  we  can  recognize  no  such  analogy 
between  the  first-mentioned  right  of  election  and  the  right  to  select 
exemptions  which  have  not  been  waived,  but  which,  on  the  contrary, 
have  been  expressly  claimed,  by  a  lawful  assignment  and  transfer. 
The  case  before  us  does  not  involve  the  right  of  some  one  other  than 
the  bankrupt  to  insist  upon  or  to  waive  his  claim  of  exemptions,  but 
only  the  right  of  the  assignee  under  a  valid  assignment  to  make  the 
selection  of  the  exemptions  so  assigned,  under  an  express  authority 
therefor  contained  in  the  instrument  of  assignment.  Had  the  bank- 
rupt personally  made  the  claim  under  the  bankruptcy  proceedings, 
there  can  be  no  doubt  that  the  exemptions  would  have  passed  to  the 
petitioner  here.  The  assignment  in  terms  authorizes  the  petitioner  to 
make  the  selection  in  the  name  of  the  assignor  or  otherwise,  thus 
constituting  petitioner,  to  say  the  least,  the  agent  of  the  assignor  for 
the  purpose. 

It  is  to  be  noted  that  the  Michigan  statute  in  express  terms  permits 
the  selection  of  exemptions  to  be  made  by  the  debtor  *'or  his  author-* 
ized  agent."  Comp.  Laws  Mich.  1897,  §  10,326.  This  feature  plainly 
distinguishes  the  case  before  us  from  the  case  of  an  assignment  of  a 
widow's  right  to  elect  whether  to  waive  the  terms  of  a  will  or  to  take 
under  the  statute  of  distributions,  as  well  as  from  the  case  of  a  con- 
veyance of  unassigned  dower,  for  neither  of  which  acts  is  there  any 
statutory  authority.  The  personal  discretion  involved  in  the  selection 
by  an  assignee,  under  power  of  attorney  from  a  debtor,  is  of  no  more 
importance  than  in  the  case  of  a  selection  by  an  agent  in  the  absence  of 
an  assignment.  It  is  clear  that  this  lawful  authority  to  select  exemp- 
tions, given  upon  a  valuable  consideration  and  coupled  with  an  interest, 
could  not  be  revoked  by  the  failure  of  the  bankrupt  to  claim  the  ex- 
emptions in  his  own  name,  or  even  by  his  express  waiver  thereof ;  and 
that  the  assignor  was  estopped  so  to  do. 

The  order  of  the  District  Court  is  reversed,  with  directions  to  enter 
an  order  allowing  petitioner's  lien. 


(181  Fed.  38.)  

NORTHWDSTERN  STEAM  BOILER  &  MFG.  CO.  v.  GREAT  LAKES  EN- 
GINEERING WORKS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  26^  1910.) 
No.  3,14a 

(SyUahus  6y  the  Court.) 

1.  CoNTBACTs  (§  306*) — Damages  for  Delay  in  Pebfobmance  Not  Lost  by 
Unexebcised  Option  to  Complete. 

An  unexercised  option  to  take  possession  of  and  complete  contract  work 

does  not  exclude  the  contractee  from  his  right  to  recover  damages  for  the 

delay  of  the  contractor  who  finishes  the  work  after  the  stipulated  time. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  S  1528;  Dec  Dig. 

<  306.*] 

*For  other  casM  lee  samt  topic  tt  §  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  dmto,  ft  Rep*r  Indoxot 
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2.  Damages  (H  23,  45,  208*) — General  and  Speciai*— Rules  fob  BiIbasube- 

MENT— Facts— Conclusions. 

Established  rules  which  govern  the  recovery  of  damages  for  breaches 
of  contracts  are: 

(a)  Those  damages  which  are  the  natural  and  probable  result  of  a 
breach  of  a  contract,  those  which  the  parties  may  reasonably  anticipate 
as  the  effect  of  the  breach  under  the  particular  circumstances  of  the  case 
which  are  known  to  them  when  the  contract  is  made,  and  those  only,  may 
be  recovered  in  an  action  upon  a  contract 

(b)  In  the  absence  of  proof  aliunde  of  knowledge  by  the  defaulting  par- 
ty at  the  time  the  contract  is  made  of  ^)ecial  circumstances  which  make 
other  dantages  the  natural  and  probable  effect  of  a  breach,  such  damages 
only  as^  are  implied  by  the  contract  itself,  such  as  would  naturally  flow 
from  its  breach  in  the  usual  course  of  things,  such  as  would  reasonably 
be  anticipated  by  the  parties  to  such  contracts  in  the  great  multitude  of 
such  cases,  and  such  damages  only,  may  be  recovered. 

(c)  Proof  of  knowledge  by  the  defaulting  party  at  the  time  he  makes 
the  contract  of  special  circumstances  which  make  damages  other  than 
those  implied  by  the  contract,  and  naturally  flowing  from  it,  the  natural 
and  probable  effect  of  its  breach,  will  warrant  the  recovery  thereof. 

The  plaintiff  which  had  agreed  to  build  and  deliver  a  steamship  by  a 
certain  time,  to  pay  $100  per  day  for  the  flrst  10  days'  delay,  and  $200 
per  day  for  any  delay  thereafter,  notified  the  defendant  of  this  contract 
and  especially  of  this  stipulation  to  pay  for  delay,  and  that  it  should  hold 
the  defendant  liable  for  any  damages  its  delay  in  furnishing  two  boilers 
for  this  steamship  caused  and  the  defendant  thereupon  made  a  contract 
with  the  plaintiff  to  construct  and  deliver  these  boilers  within  a  time 
fixed.  The  defendant  furnished  them  later,  and  its  delay  compelled  the 
plaintiff  to  pay  the  shipowner  damages  for  the  delay  under  the  per  diem 
stipulation  above  quoted. 

Held,  the  defendant  was  liable  to  the  plaintiff  for  the  damages  it  thus 
caused. 

(d)  The  defendant's  plant  was  at  Duluth  where  it  built  the  boilers,  and 
it  agreed  to  deliver  them  at  Detroit,  but  failed  either  to  complete  them  or 
to  deliver  them  within  the  time  fixed,  and  the  plaintiff  claimed  as  dama- 
ges expenses  it  paid  for  freight  and  marine  insurance  on  the  boilers  from 
Duluth  to  Detroit,  for  a  place  at  a  slip  for,  and  the  delay  of  the  ship 
which  carried  them,  for  la3ring  up  the  new  steamship  after  the  boilers 
were  placed  in  it  in  order  to  complete  them,  and  for  their  completion. 

Held,  the  questions  whether  or  not  under  the  circumstances  of  this  case 
the  delay  of  the  defendant  in  completing  and  delivering  the  boilers  was 
the  proximate  cause  of  these  expenses,  whether  or  not  they  were  neces- 
sary, and  the  question  of  their  amount,  were  within  the  province  of  the 
jury,  and  were  rightly  submitted  to  them. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  |S  54,  68,  62,  92- 
98 :   Dec.  Dig.  H  23,  45,  208.*] 

3.  Courts    (§  405*)  —  Fedebal  Coubts  —  Appeal  and    Ebbor  —  Assignment 

Should  State  Substance  of  Evidence  Ebboneouslt  Admitted  ob  Re- 
jected. 

Rule  31  of  this  courts  requires  the  assignment  of  errors  to  "quote  the 
full  substance  of  the  evidence  admitted  or  rejected"  when  the  error  al- 
1^^  is  to  the  admission  or  to  the  rejection  of  evidence.  An  assignment 
of  error  in  the  admission  of  evidence  contained  in  a  writing  that  had 
been  marked  by  letter  or  number  at  the  trial  as  an  exhibit  which  siiecifies 
the  writing  by  the  letter  or  number  upon  it  only,  and  gives  no  informa- 
tion of  the  substance  or  nature  of  the  evidence  it  contains,  is  insuflicient 
under  this  rule. 

[Ed.  Note. — ^For  other  eases,  see  Courts,  Cent,  Dig.  i  1097;    Dec.  Dig. 
I  405.*] 

•For  other  cases  lee  ume  topic  A  |  numbbb  in  Doc.  ft  Am.  Digs.  1A07  to  dato,  ft  Rep'r  Indexeo 
« IBO  Fed.  TTfll.  TO  Fed.  xr?ll. 
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4.  CouBTs  (J  405*) — Fkdebal  Coubts— Appeal  and  Ebbob— Bbiefs  Must  Gin 

Pages  of  Recobd  Whebe  Rulings  and  EIxceptions  abe  Recobded,  ob 
TiiET  Will  be  Disbegabded. 

Rule  24  of  this  courts  requires  the  brief  to  contain  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in  support  of  each  point  The 
reference  to  the  pages  of  the  record  required  is  to  the  pages  where  the 
rulings  and  exceptions,  if  any,  which  present  the  points,  may  be  found  as 
well  as  to  the  pages  where  the  assignment  of  errors  thereon  are  recorded. 

Where  counsel  consider  a  point  they  present  too  trivial  to  inspire  them 
to  find  and  cite  in  their  brief  the  place  in  tbe  record  where  it  was  ruled 
upon  and  preserved  by  exception,  the  court  will  not  ordinarily  deem  it  of 
sufficient  importance  to  require  it  to  search  out  the  record  of  the  ruling 
and  consider  it. 

[Ed-  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  |  10&7 ;  Dec.  Dig. 
I  405.*] 

5.  Evidence  (8  355*) — List  of  Expenses  Vebified  by  Competent  Testimont 

Mat  Become  Admissible  Evidence  of  Damages. 

A  list  of  items  of  expenditures  for  materials,  or  labor,  or  services 
caused  by  the  breach  of  a  contract,  may  be  so  verified  as  to  be  admissible 
in  evidence  by  the  testimony  of  qualified  witnesses  that  these  materials 
were  purchased  and  these  services  rendered,  that  tliey  were  necessary, 
that  these  witnesses  knew  their  cost  or  value,  and  that  at  the  times  of 
their  rendition  they  checked  them  on  the  list  and  found  them  to  be  cor- 
rectly entered  there,  although  the  items  were  never  entered  upon  any  ac- 
count book. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  §S  1488^  1489; 
Dec.  Dig.  §  355.*J 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of   Minnesota. 

Action  by  the  Great  Lakes  Engineering  Works  against  the  North- 
western Steam  Boiler  &  Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.     Affirmed. 

H.  B.  Fryberger  (Sullivan  &  Grant,  on  the  brief),  for  plaintiff  in 
error. 

W.  D.  Bailey  (J.  L.  Washburn  and  Oscar  Mitchell,  on  the  brief), 
for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  a  judg- 
ment for  damages  for  delay  in  the  construction  of  two  boilers  for 
a  steamship.  The  Great  Lakes  Engineering  Works,  a  corporation, 
had  agreed  to  complete  and  deliver  a  steamship  to  the  Cleveland 
Cliffs  Iron  Company  at  Detroit,  in  the  state  of  Michigan,  on  July 
20,  1905,  for  $380,000,  and  to  pay  the  Cliffs  Iron  Company  for  any 
delay  beyond  that  date  $100  per  day  for  the  first  10  days  and  $200 
per  day  for  any  delay  thereafter.  Thereupon  the  engineering  works 
made  two  contracts  with  the  Northwestern  Steam  Boiler  Manufac- 
turing Company  of  Duluth,  a  corporation,  for  the  construction  and 
delivery  of  two  boilers  for  the  steamship.  There  was  substantial 
evidence  that  before  these  contracts  were  made  the  engineering  works 
informed  the  boiler  company  that  it  was  liable  to  pay  $100  per  day 
for  the  first  10  days'  delay  after  July  20,  1905,  in  the  completion  of 

*For  other  caiei  see  same  topic  ft  §  nttmbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
*  150  Fed.  xxxiil.  7!»  C.  C.  A.  xjULia 
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the  steamship,  and  $200  per  day  for  all  delay  thereafter,  that  it  would 
hold  the  boiler  company  for  these  stipulated  damages  if  the  com- 
pletion of  the  steamship  was  delayed  by  a  failure  of  the  boiler  com- 
pany to  deliver  the  boilers  in  the  time  specified  in  the  contracts  and 
that  with  knowledge  of  and  in  view  of  these  facts  the  boiler  com- 
pany made  its  agreements.  By  the  first  of  these  contracts  the  boiler 
company  agreed  in  January,  1905,  to  construct  and  deliver  the  two 
boilers  at  the  dock  of  the  Eiigineering  Works  in  Detroit  on  June  1, 
1905,  for  $12,450.  On  June  17,  1905,  the  boilers  were  not  completed, 
and  the  boiler  company  was  in  financial  difficulty  when  the  parties 
made  a  second  contract  that  the  boiler  company  transfer  the  title  to 
the  materials  which  it  had  assembled  for  the  boilers  and  to  the  incom- 
plete boilers  to  the  engineering  works,  that  the  engineering  works 
would  pay  for  the  materials  and  labor  necessary  to  complete  the  boil- 
ers on  the  request  of  the  boiler  company,  and  would  charge  these  pay- 
ments against  the  purchase  price  thereof;  that  the  boiler  company 
would  provide  everything  except  the  labor  and  materials  for  the  com- 
pletion of  the  boilers,  and  would  deliver  them  finished  at  the  shipyard 
of  the  engineering  works  in  Detroit  on  or  before  July  15,  1905 ;  and 
that  the  engineering  works  on  becoming  dissatisfied  with  the  progress 
of  the  work  or  whenever  it  should  become  evident  that  the  boilers 
would  not  be  completed  by  the  time  specified  had  the  right  to  enter 
the  plant  of  the  boiler  company,  to  use  that  plant  to  finish  the  boilers, 
and  to  charge  the  expenses  of  their  completion  against  the  purchase 
price. 

There  was  substantial  evidence  that  the  steamship  was  completed 
ready  for  the  boilers  on  September  23,  1905,  and  that  the  boilers  were 
not  delivered  until  November  23,  1905.  On  account  of  this  delay,  for 
which  it  was  claimed  that  the  boiler  company  alone  was  responsible 
and  on  account  of  other  delays  in  completing  the  steamship,  the  en- 
gineering works  was  compelled  to  pay,  and  did  pay,  to  the  Cliffs 
Iron  Company,  $13,300,  and  in  this  action  it  sought  to  recover  of 
the  boiler  company,  among  other  things,  $6,000  on  account  of  this 
delay.  At  the  close  of  the  trial,  the  court  below  denied  a  request 
of  the  boiler  company  to  instruct  the  jury  that  the  engineering  works 
was  not  entitled  to  recover  anything  upon  this  claim  for  damages 
for  delay,  and  this  denial  is  the  subject  of  the  most  serious  complaint 
of  the  trial  of  this  case  below. 

Counsel  contend  that  the  provision  of  the  contract  of  June  17, 
1905,  that  the  plaintiff  below  had  the  right  to  enter  the  plant  of  the 
defendant,  to  use  it  to  complete  the  boilers,  and  to  charge  the  ex- 
penses thereof  against  the  purchase  price  whenever  it  became  evident 
that  the  defendant  would  fail  to  complete  the  contract  on  time,  fur- 
nish the  only  measure  of  damages  for  any  delay  of  the  boiler  com- 
pany recoverable  under  this  agreement.  If  the  contract  had  never 
been  completed,  and  if  the  plaintiff  was  seeking  in  this  action  to 
recover  speculative  damages  measured  by  the  difference  between  the 
estimated  cost  of  a  completion  that  was  never  effected  and  the  con- 
tract price,  this  argument  might  be  worthy  of  more  serious  consid- 
eration. American  Surety  Company  v.  Woods,  105  Fed.  741,  106 
Fed.  263,  45  C.  C.  A.  282;    Hunt  v.  Oregon  Pacific  Railway  Com- 
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pany,  36  Fed.  481,  1  L.  R.  A.  842.  But  in  the  case  in  hand  the  boiler 
company  made  an  absolute  covenant  to  complete  and  deliver  the 
boilers  on  a  certain  day.  With  the  requested  aid  of  the  engineering 
works,  it  did  complete  and  deHver  them  at  a  later  day.  Familiar  rules 
of  law  and  definite  facts  measure  the  damages  for  this  delay  and 
the  fact  that  the  plaintiff  had  an  option,  which  it  never  exercised,  to 
take  possession  of  the  plant  of  the  defendant  and  to  complete  the 
work  the  boiler  company  had  undertaken  to  do,  did  not  deprive  the 
engineering  works  of  its  right  to  recover  these  legal  damages.  An 
unexercised  option  to  take  possession  of  contract  work  and  finish  it 
in  case  of  delay  does  not  deprive  a  contractee  of  his  right  to  recover 
damages  for  the  delay  in  finishing  it  of  a  contractor  who  completes 
it  after  the  day  specified  for  its  completion. 

In  support  of  the  denied  instruction,  counsel  argue  and  cite  author- 
ities which  to  them  seem  to  support  their  views  to  the  effect  that  the 
amount  of  $100  per  day  for  the  first  10  days'  delay  and  $200  per  day 
for  delay  thereafter,  is  so  out  of  proportion  to  the  price  of  the  boil- 
ers and  to  the  profit  of  the  boiler  company  upon  their  construction 
that  it  could  not  have  been  in  the  contemplation  of  the  parties  that 
the  boiler  company  should  pay  this  amount  unless  it  expressly  agreed 
to  do  so,  or  unless  it  contracted  so  to  do  impliedly  by  reason  of  no- 
tice to  it  that  it  would  be  held  liable  for  these  damages,  or  unless 
the  whole  transaction  showed  that  the  boiler  company  consented  to 
become  liable  therefor.  The  questions  raised  by  these  contentions 
are  not  novel.  They  have  been  exhaustively  considered  and  dis- 
cussed, and  have  been  repeatedly  decided  by  this  court.  A  recon- 
sideration of  them  in  the  light  of  the  authorities  cited  by  counsel  for 
the  boiler  company  has  served  but  to  confirm  our  opinion  that  these 
are  the  rules  of  law  applicable  to  this  issue  of  the  measure  of  dam- 
ages: 

(1)  Those  damages  which  are  the  natural  and  probable  result  of 
a  breach  of  a  contract,  those  which  the  parties  may  reasonably  an- 
ticipate as  the  effect  of  the  breach  under  the  particular  circumstan- 
ces of  the  case  which  are  known  to  them  when  the  contract  is  made, 
and  those  only,  may  be  recovered  in  an  action  upon  a  contract.  Rock- 
efeller V.  Merritt,  22  C.  C.  A.  608,  617,  76  Fed.  909,  918,  35  L.  R. 
A.   633,  and  cases  there  cited. 

(2)  In  the  absence  of  proof  aliunde  of  knowledge  by  the  de- 
faulting party  at  the  time  the  contract  is  made  of  special  circumstan- 
ces which  make  other  damages  the  natural  and  probable  effect  of  a 
breach,  such  damages  only  as  are  implied  by  the  contract  itself,  such 
as  would  naturally  flow  from  its  breach  in  the  usual  course  of  things, 
such  as  would  reasonably  be  anticipated  by  the  parties  to  such  con- 
tracts in  the  great  multitude  of  such  cases,  and  such  damages  only, 
may  be  recovered.  Drug  Co.  v.  Byrd,  92  Fed.  290,  34  C.  C.  A.  351  ; 
Railroad  Co.  v.  Bucki,  16  C.  C.  A.  42,  46,  68  Fed.  864,  868 ;  Hadley 
v.  Baxendale,  9  Exch.  341,  354,  356 ;  Primrose  v.  Telegraph  Co.,  154 
U.  S.  1,  29,  14  Sup.  Ct.  1098,  38  L.  Ed.  883 ;  The  Ceres,  19  C.  C. 
A.  243,  72  Fed.  936,  943 ;  Boyd  v.  Brown,  17  Pick.  (Mass.)  453,  461 ; 
Ingledew  v.  Railroad,  7  Gray  (Mass.)  86,  91;  Railway  Co.  v,  Mud- 
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ford,  48  Ark.  502,  3  S.  W.  814,  816;  Kempner  v.  Cohn,  47  Ark. 
519,  527,  1  S.  W.  869,  58  Am.  Rep.  775. 

(3)  Proof  of  knowledge  by  the  defaulting  party  at  the  time  he 
makes  the  contract  of  special  circumstances  which  make  damages 
other  than  those  implied  by  the  contract,  and  naturally  flowing  from 
it,  the  natural  and  probable  effect  of  its  breach,  will  warrant  the 
recovery  thereof.  Boutin  v.  Rudd,  27  C.  C.  A.  526,  82  Fed.  685; 
Central  Trust  Co.  v.  Clark,  34  C.  C.  A.  354,  92  Fed.  293,  297 ;  Ac- 
cumulator Co.  V.  Dubuque  Street  Ry.  Co.,  12  C.  C.  A.  37,  64  Fed. 
70,  78 ;  McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  79  C.  C.  A.  298, 
149  Fed.  360,  365,  8  L.  R.  A.  (N.  S.)  1110;  Iowa  Mfg.  Co.  v.  B. 
F.  Sturtevant  Co.,  89  C.  C.  A.  346,  162  Fed.  560,  462,  18  L.  R.  A. 
(N.  S.)  575. 

In  the  case  last  cited,  the  very  question  in  hand,  the  question  whether 
or  not  one  who  contracted  to  furnish  machinery  for  a  builder  who 
was,  with  knowledge  of  the  contractor  when  he  made  his  agreement, 
liable  to  pay  $25  per  day  for  any  delay  in  completing  the  building, 
was  liable  to  pay  these  damages  for  such  delay  caused  by  his  failure 
to  furnish  the  machinery  at  the  stipulated  time,  was  argued,  consid- 
ered, and  decided,  and  in  our  opinion  rightly  decided  in  favor  of  the 
builder. 

There  was  evidence  in  the  case  at  bar  for  the  consideration  of  the 
jury  to  the  effect  that,  before  the  contracts  in  suit  were  made,  the 
boiler  company  was  notified  that  the  engineering  works  was  liable  for 
$100  per  day  for  the  first  10  days'  delay  in  the  completion  of  the 
steamship  and  for  $200  per  day  for  any  delay  thereafter,  and  that, 
if  by  its  failure  to  complete  and  deliver  the  boilers  at  the  time  fixed 
by  the  latter  contract  it  caused  such  a  delay  in  the  completion  of  the 
steamship,  the  engineering  works  would  hold  it  liable  for  those  dam- 
ages. In  the  absence  of  evidence  to  the  contrary,  these  damages  appear 
to  have  been  moderate  and  reasonable.  They  were  stipulated  to  be 
the  damages  for  the  loss  of  the  use  of  a  steamship  worth  $380,000, 
and  they  do  not  appear  to  have  had  any  of  the  attributes  of  a  penalty. 
The  conclusion  is  that  there  was  no  error  in  the  refusal  of  the  court 
to  instruct  the  jury  that  the  boiler  company  was  not  liable  for  that 
portion  of  these  damages  which  it  caused  the  engineering  works  to 
suffer. 

When  the  boilers  were  delivered  at  Detroit  on  November  23,  1905, 
they  had  not  been  completed  or  tested.  They  were  placed  in  the  steam- 
ship which  was  awaiting  them,  a  trial  trip  was  made,  and  it  was  then 
found  that  the  boilers  were  leaking,  and  that  considerable  work  must 
be  done  upon  them  before  they  would  be  fit  for  use  in  propelling 
the  ship  in  the  practical  work  of  navigation.  There  was  substantial 
evidence  that  it  was  necessary  to  do  this  work  while  the  boilers  were 
in  the  steamship,  that  it  was  so  late  in  the  season  whey  they  were 
received  that  it  was  necessary  to  lay  up  the  ship  for  the  winter  in 
order  to  carry  on  this  work,  and  that  the  engineering  works  was  com- 
pelled to  go  to  the  expense  of  about  $955.73  in  laying  up  the  ship  and 
to  the  expense  of  $8.74  for  car  fare  of  the  men  engaged  in  this  work 
and  to  repaint  a  portion  of  the  ship  in  order  to  properly  complete  the 
boilers.    In  the  completion  of  this  work  it  assisted  the  boiler  company. 
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The  latter  company  sent  one  of  its  employes  from  Duluth  to  Detroit 
to  superintend  and  to  labor  at  this  work,  which  was  finished  about 
February  10,  1906. 

Counsel  insist  that  there  was  fatal  error  in  the  trial  of  this  case, 
in  that  the  court  submitted  the  plaintiflf's  claim  for  these  items  to 
the  jury  when  they  were  not  pleaded  and  when  they  were  too  re- 
mote and  inconsequential  to  form  the  basis  of  legal  injury.  After 
the  verdict,  the  court  below  required  the  plaintiff  to  reduce,  and  it 
did  reduce,  its  judgment  by  the  amount  which  it  claimed  for  the  re- 
painting, so  that  the  question  concerning  that  item  is  no  longer  at 
issue.  Counsel  for  the  plaintiflf  in  error  set  forth  in  their  brief  a 
copy,  taken  from  their  assignments  of  error,  of  certain  specifications 
of  error  upon  which  they  say  that  they  rely,  and  they  add  at  the 
end  of  some  of  them  the  pages  of  the  record  where  the  rulings  they 
question  may  be  found  while  no  pages  are  stated  at  the  end  of  others. 
At  a  subsequent  page  in  the  brief,  they  present  their  point  upon  the 
lack  of  pleading,  and  cite  by  number  only  19  of  these  specifications 
of  error  that  they  claim  raise  the  questions  of  the  submission  of  the 
items  here  challenged  to  the  jury.  At  the  expense  of  considerable 
time,  we  have  examined  each  one  of  these  19  specifications  by  turning 
back  from  the  place  where  this  point  is  made  in  the  brief  to  the  cop- 
ied specifications  in  the  earlier  part  of  the  brief,  finding  there  the 
numbers  of  the  pages  in  the  record  and  then  reading  those  pages 
to  ascertain  how,  when,  and  where  this  objection,  on  the  ground  that 
these  items  were  not  pleaded,  was  made  and  ruled.  We  fail  to  find 
in  any  page  of  the  record  so  specified  any  objection  to  the  admission 
of  the  evidence  of  these  items  on  the  ground  that  they  were  not 
pleaded.  We  do  find,  however  a  statement  in  the  specifications  that 
the  court  was  requested  to  instruct  the  jury  that  they  could  allow  the 
plaintiff  no  item  of  damages  not  included  in  those  pleaded  in  the 
complaint,  and  also  a  statement  that  the  court  was  requested  to  charge 
the  jury  that  there  could  be  no  recovery  upon  these  items.  But  we 
find  no  reference  to  any  page  of  the  record  on  which  this  or  any  other 
request  found  in  these  19  specifications,  or  any  exception  to  a  re^ 
fusal  to  give  any  of  them  appears  in  the  record  and  this  record  con- 
tains 486  printed  pages.  It  seems  to  us  that  this  brief  fails  to  com- 
ply with  rule  24  of  this  court  which  requires  "a  brief  of  the  argu- 
ment exhibiting  a  clear  statement  of  the  points  of  law  or  fact  to  be 
discussed  with  a  reference  to  the  pages  of  the  record  and  the  author- 
ities relied  upon  in  support  of  each  point."  The  reference  to  the  pages 
of  the  record  required  where  rulings  on  the  trial  are  challenged 
ar^  to  *he  pages  where  the  rulings  made  and  the  exceptions  tak^n 
were  recorded  (Sipes  v.  Seymour,  76  Fed.  116,  118,  22  C.  C.  A.  90), 
as  well  as  to  those  where  the  assignment  of  the  errors  was  recorded. 
A. reference  to  19  different  specifications  of  error  to  present  the  point 
that  two  items  were  submitted  to  the  jury  without  pleading,  imposing 
upon  the  court  the  labor  of  hunting  through  the  pages  of  the  record 
named  at  the  end  of  each  specification  in  vain  for  any  objection  or 
exception  founded  upon  the  point  suggested,  impresses  the  mind  forci- 
bly with  the  fact  that  this  point  was  not  deemed  of  very  serious 
import  by  the  counsel  presenting  it.    If  earnest  objection  had  been 
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made  when  the  evidence  upon  these  items  was  first  presented  that 
they  were  not  pleaded,  the  court  might,  and  probably  would,  have 
permitted  the  plaintiff  to  amend  its  complaint  and  to  plead  them, 
and,  if  the  judgment  should  now  be  reversed  for  this  failure  of 
pleading  and  a  new  trial  should  be  ordered,  it  is  probable  that  the 
court  below  would  allow  such  an  amendment  before  that  trial  could 
be  had.  As  counsel  do  not  seem  to  have  deemed  this  objection  of 
sufficient  importance  when  they  made  their  brief  to  hunt  through  this 
record  and  clearly  point  out  the  place  therein  where  the  objection 
upon  this  ground  was  made  and  an  exception  was  taken  to  the 
decision  overruling  it,  this  court  declines  to  search  it  out,  if  it  may 
be  found,  and  to  reverse  this  judgment  on  account  of  it.  Where 
counsel  for  the  plaintiff"  in  error  considers  a  point  they  urge  too  trivial 
to  warrant  them  in  finding  and  citing  the  specific  place  in  the  record 
where  it  was  presented  and  preserved  by  exception,  the  court  will  not 
deem  it  of  sufficient  importance  to  require  it  to  search  that  place  out. 
Hoge  V.  Magnes,  85  Fed.  355,  358,  29  C  C.  A.  564,  and  cases  there 
cited. 

Moreover,  many  of  the  19  specifications  which  relate  to  the  ad- 
mission of  evidence  regarding  these  items,  notably  numbers  52,  54 
and  62,  which  challenge  the  admission  of  exhibits  C,  C-1,  C-2,  C-3, 
C-5,  C-6,  and  C-7,  present  no  suggestion  of  the  character  or  the 
substance  of  the  evidence  they  contain,  and  thus  fail  to  raise  in  this 
court  the  question  of  their  admissibility  because  the  specifications 
do  not  "quote  the  full  substance  of  the  evidence  admitted  or  re- 
jected" as  required  by  rule  11.  It  is  not  intended  to  so  interpret 
this  rule  as  to  make  it  burdensome  upon  practitioners.  It  was  not 
necessary  that  counsel  should  have  inserted  in  these  specifications  the 
entire  exhibits  or  any  large  part  of  them.  A  statement  of  the  nature 
or  substance  of  the  evidence  they  contained  in  two  or  three  lines 
would  have  been  sufficient.  But  a  mere  reference  to  the  exhibits 
by  their  numbers  gives  the  court  no  indication  of  the  character  of 
the  evidence  and  is  a  disregard  of  both  the  letter  and  the  spirit  of 
the  rule.  For  these  reasons  the  trial  of  this  case  may  not  be,  and 
in  our  opinion  ought  not  to  be,  set  aside  because  the  items  of  the 
expense  of  laying  up  the  steamship  and  of  paying  the  car  fare  of 
the  laborers  were  not  specifically  pleaded. 

Were  these  items  so  remote  and  inconsequential  that  they  could 
not  form  the  basis  of  legal  injury?  If  the  boilers  had  not  been  com- 
pleted until  the  spring  of  1906,  the  damages  for  the  delay  in  com- 
pleting them  at  the  rate  of  $200  a  day  would  have  run  on  by  the 
terms  of  the  contract  through  the  winter.  There  was  substantial 
evidence  that  the  boilers  could  not  be  finished  before  the  winter  ar- 
rived, and  it  was  necessary  to  lay  up  the  ship  before  that  time  in 
order  to  protect  it  and  to  complete  the  work  upon  the  boilers.  The 
expense  of  laying  up  the  ship  and  of  paying  the  car  fare  of  the 
laborers  was  much  less  than  the  stipulated  damages  for  an  extended 
delay  in  the  finishing  of  the  boilers.  It  is  an  established  fact,  of 
which  the  boiler  company  had  full  notice  when  it  made  its  contracts, 
that  it  is  necessary  to  lay  up  a  steamship  on  the  Great  Lakes  when 
it  has  once  been  placed  in  the  water  before  the  freezing  weather  of 
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Winter  comes.  The  necessity  of  laying  up  this  ship  for  the  purpose 
of  completing  the  boilers  therein  was  the  natural  and  necessary  effect 
of  the  boiler  company's  delay  in  completing  them,  and  in  our  opinion 
the  expenses  thereof  and  the  car  fare  of  the  laborers  employed  in 
the  work  of  laying  up  the  ship  to  complete  the  boilers  were  not  too 
remote  or  inconsequential  to  form  a  basis  for  the  recovery  of  damages 
for  the  delay. 

Complaint  is  made  that  the  court  submitted  to  the  jury  evidence 
that  the  plaintiff  paid  $1,000  for  the  carriage  of  the  boilers  from 
Duluth  to  Detroit,  $520  for  marine  insurance  on  them  on  their  trip 
down  the  lakes,  $125  to  the  captain  of  the  steamer  Boyce  which 
carried  the  boilers  to  reimburse  him  for  money  he  paid  to  the  cap- 
tain of  another  boat  to  induce  him  to  vacate  a  slip  at  Duluth  in  or- 
der to  enable  the  boiler  company  to  commence  loading  the  boilers 
earlier,  $1,500  to  the  steamer  Mary  Boyce  to  induce  her  to  wait 
on  her  last  trip  down  the  lakes  in  the  fall  of  1905  until  the  boiler 
company  could  load  the  boilers  upon  her,  and  $2,554.55,  to  complete 
the  boilers  after  they  arrived  at  Detroit.  But  the  boiler  company 
had  contracted  to  fintsh  these  boilers  and  to  deliver  them  at  Detroit. 
The  engineering  works  and  the  boiler  company  were  liable  to  pay 
»$200  per  day  for  delay  in  this  completion  and  delivery,  and  a  review 
of  the  record  convinces  that  there  was  substantial  evidence  that  all 
these  expenses  were  necessary,  that  they  were  the  natural  and  proba- 
ble effect  of  the  boiler  company's  disastrous  delay,  and  that  it  was 
the  province  of  the  jury  to  determine  the  questions  whether  or  not 
the  boiler  company's  delay  was  the  proximate  cause  of  the  payment 
of  these  expenses  by  the  engineering  works,  whether  or  not  they  were 
necessary  expenses  to  secure  an  early  completion  of  the  boilers  and 
what  the  amounts  of  these  expenses  were.  There  was  no  error  in 
the  submission  of  the  evidence  upon  these  questions  nor  in  the  sub- 
mission of  these  issues  to  the  jury. 

The  next  alleged  error  is  that  the  court  granted  the  motion  of 
the  plaintiff  to  strike  out  a  portion  of  the  answer  of  the  boiler  com- 
pany wherein  it  pleaded  excuses  for  its  delay  in  the  construction 
of  the  boilers  prior  to  June  17,  1905,  the  date  of  the  second  contract. 
But  the  second  contract  was  in  writing.  It  was  concise  in  expression 
and  clear  in  meaning,  and  by  its  terms  it  fixed  the  measure  of  the 
boiler  company's  obligation  at  the  completion  and  delivery  of  the 
boilers  at  Detroit  on  July  15,  1905.  All  previous  oral  negotiations 
for  the  construction  and  delivery  of  these  boilers  were  merged  in 
this  agreement,  and  all  previous  delays  and  damages  were  thereby 
waived  or  released  so  that  the  excuses  for  these  earlier  delays  set 
forth  in  the  stricken  portion  of  the  answer  were  immaterial,  and 
were  rightly  removed  from  it  by  the  order  of  the  court. 

The  sixth  point  in  the  brief  of  counsel  for  the  boiler  company  is 
that  the  construction  of  this  contract  of  June  17,  1905,  and  the  entire 
tlieory  on  which  this  case  was  tried  below,  were  fundamentally 
wrong,  that  the  true  effect  of  that  agreement  was  to  make  the  boiler 
company  the  agent  of  the  engineering  works  to  finish  the  boilers, 
that  its  only  obligation  was  to  furnish  its  shop,  tools,  and  superin- 
tendence,  for   which   it  was  to  receive  the  difference  between   the 
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cost  of  the  boilers  and  their  price,  $12,450,  if  the  cost  was  less  than 
that  sum,  while  it  was  to  receive  nothing  if  the  cost  was  more  than 
that  sum.  It  is  assigned  as  error  that  the  court  below  sustained 
a  demurrer  to  two  counterclaims  of  the  defendant  founded  on  this 
theory  and  excluded  evidence  in  support  of  them — one  for  materials 
and  the  other  for  labor  furnished  by  the  boiler  company  in  the 
manufacture  of  the  boilers.  Let  us  consider  the  situation  and  cir- 
cumstances of  the  parties  at  the  time  they  made  this  June  agree- 
ment and  the  provisions  of  that  contract,  and  see  if  its  true  meaning 
can  be  that  the  engineering  works  thereby  made  the  boiler  com- 
pany its  agent  to  complete  these  boilers.  The  boiler  company  was 
bound  imder  the  contract  of  January,  1905,  to  finish  these  boilers  and 
to  deliver  them  at  Detroit  on  June  1,  1905,  for  $12,450.  It  had  assem- 
bled a  large  part  of  the  materials  for  and  had  commenced  the  construc- 
tion of  them,  but  it  had  not  advanced  far  toward  their  completion  when 
this  second  agreement  was  made.  It  was  then  in  financial  difficulty, 
and  feared  suits  by  its  creditors  and  the  seizure  of  these  materials  and 
the  incomplete  boilers  by  some  process  of  the  court.  In  this  state  of 
facts,  it  made  this  written  contract  with  the  engineering  works  in  which 
the  foregoing  facts  were  recited  and  which  contain  these  terms :  The 
boiler  company  conveyed  the  boilers  and  the  materials  to  the  engi- 
neering works.  It  agreed  to  furnish  everything  except  the  labor  and 
materials  for  the  completion  of  the  boilers  and  to  superintend  and 
push  the  work  thereon  to  completion  in  accordance  with  the  specifica- 
tions of  the  January  contract,  except  that  the  boilers  were  to  be  de- 
livered complete  at  Detroit  on  or  before  July  15,  1905,  instead  of  on 
June  1,  1905,  and  that  the  engineering  works  might  take  and  use 
its  plant  and  tools  to  finish  them  in  case  of  unreasonable  delay.  Thq 
engineering  works  agreed  to  pay  for  the  materials  necessary  to 
finish  the  boilers  and  to  pay  for  such  of  the  labor  thereon  as  the 
boiler  company  should  request  it  to  pay  for  and  after  the  boilers 
passed  inspection  to  pay  to  the  boiler  company  the  difference  between 
the  amounts  the  engineering  works  expended  for  labor  and  ma- 
terials and  the  contract  price  of  the  boilers.  It  agreed  to  pay  for 
this  labor  and  materials  directly  to  the  parties  furnishing  it,  or  that 
these  payments  might  be  made  by  the  boiler  company  as  its  agent, 
and  proper  vouchers  taken  and  immediately  turned  over  to  it.  The 
contract  contained  a  stipulation  that  the  January  agreement  should 
be  modified  thereby,  and  it  contained  no  other  provisions  material  to 
the  question  under  discussion.  As  the  contract  expressly  made  the 
boiler  company  the  agent  of  the  engineering  works  in  the  single  in- 
stance of  its  payment  for  materials  and  labor,  this  provision,  under 
the  familiar  rule  that  the  expression  of  one  excludes  another,  forbids 
the  implication  that  it  was  its  agent  in  any  other  respect.  The  pro- 
vision of  the  contract  that  the  engineering  works  should  pay  to  the 
boiler  company  in  addition  to  the  cost  of  the  materials  and  the 
labor  the  difference  between  that  cost  and  the  purchase  price  of  the 
boilers  is  inconsistent  with  the  theory  that  the  contract  of  purchase 
was  avoided  and  the  relation  of  agency  established,  and,  when  the 
two  contracts  are  read  together  and  all  the  parts  of  each  are  given 
due  consideration,  as  they  must  be  to  ascertain  the  true  meaning 
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of  the  parties  in  the  later  one,  the  conclusion  is  irresistible  that  their 
intent  and  meaning  was  that  the  boiler  company  agreed  to  complete 
and  deliver  the  boilers  at  Detroit  by  July  15,  1905,  and  the  engineering 
works  contracted  to  pay  for  them  by  paying  for  the  materials  and 
labor  and  then  paying  to  the  boiler  company  the  difference  between 
the  amount  of  those  payments  and  the  purchase  price.  This  was  the 
construction  of  this  agreement  upon  which  the  court  below  tried  the 
case,  sustained  the  demurrer  to  the  counterclaims  and  excluded  the 
evidence  in  support  of  them,  and  there  was  no  error  in  that  interpre- 
tation or  in  those  rulings. 

Counsel  argue  that  the  court  erred  because  it  admitted  in  evidence 
exhibits  C,  C-1,  C-^,  C-3,  C-4,  C-5,  C-6,  and  C-7,  and  they  cite 
specifications  52,  54,  58,  and  62  of  their  assignment  of  errors  as  the 
basis  of  their  contention.  These  specifications  are  defective,  but 
we  have  examined  the  exhibits  which  are  itemized  statements  of 
the  plaintiff's  claims  and  the  evidence  concerning  them  and  are  of 
the  opinion  that  there  was  no  error  in  their  admission  because  many, 
if  not  all,  of  the  items  they  contain  were  verified  by  witnesses  who 
personally  knew  that  the  work  there  specified  was  done,  who  knew 
its  value  and  who  testified  to  the  effect  that  they  saw  it  done  by 
the  engineering  works,  that  it  was  necessary  in  order  to  properly 
complete  the  toilers,  that  it  was  of  the  value  or  of  the  cost  stated 
in  these  exhibits,  and  that  at  the  time  it  was  done  they  checked  these 
items  over  on  these  exhibits  and  found  them  to  be  correct.  The  ob- 
jection here  urged  to  the  exhibits  is  that  they  were  not  the  books  of 
account  of  the  engineering  works  so  verified  as  to  be  admissible  as 
such  under  the  Minnesota  statute.  Let  that  fact  be  admitted,  nev- 
ertheless, one  who  knew  that  items  of  labor  or  service  written  out 
on  a  list  were  actually  rendered,  who  knew  their  cost  or  value  and 
who  checked  them  on  the  list  at  the  time  they  were  rendered  and 
found  them  to  be  correctly  listed  might  lawfully  testify  to  those 
facts  and  thereby  make  the  list  admissible  in  evidence  for  the  con- 
sideration of  the  jury,  although  the  items  were  never  entered  upon 
any  books  of  account.  In  that  way  these  exhibits,  at  least  to  the 
extent  of  the  items  so  verified,  were  rendered  admissible  in  evidence, 
and  it  would  have  been  prejudicial  error  to  have  excluded  them. 
It  is  said  that  the  court  erred  because  it  refused  to  grant  the  re- 
quest of  the  defendant  below  to  instruct  the  jury  that  they  could 
not  allow  the  plaintiff  any  recovery  on  account  of  an  item  of  $60Q 
attorney's  fees  set  forth  in  the  complaint.  But  there  is  no  reference 
in  the  brief  to  the  place  where  this  request  and  the  exception  to  its 
refusal  may  be  found  in  the  record,  there  was  no  substantial  evidence 
in  support  of  this  item  of  $600,  and  an  examination  of  the  record 
satisfies  beyond  doubt  that  no  prejudice  could  have  resulted  from  the 
failure  to  grant  the  request. 

Counsel  for  the  plaintiff  in  error  have  presented  107  specifica- 
tions in  their  assignment.  All  those  upon  which  they  assert  reliance 
in  their  brief  or  argument  have  been  examined  and  considered  and 
those  of  substantial  importance  have  been  discussed.  This  discus- 
sion and  the  decision  of  the  questions  treated  therein  have  disposed 
of  many  minor  questions  presented  by  specifications  not  quoted,  and 
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the  conclusion  is  that  the  record  discloses  the  fact  beyond  doubt 
that  there  was  no  prejudicial  error  in  the  trial  of  this  case  bdow, 
and  that  the  judgment  there  rendered  must  be  affirmed. 


(181  Fed.  49.) 

OHIO  COUNTY,  KY.,  v.  BAIRD. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     July  13,  1910.) 

No.  2,033. 

1.  Counties  ({  171*) — Notes— Defenses— Want  of  Oonsidebation. 

A  note  purporting  to  be  signed  by  a  county  flseal  court  may  be  de- 
fended against  for  want  of  consideration,  whether  it  was  to  take  the 
place  of  a  note  paid  or  for  claims  against  the  county  not  allowed  by  the 
proper  authority. 

[Ed-  Note. — For  other  cases,  see  Counties,  Dec.  Dig.  |  171.*] 

2.  Counties  (8  50*) — FIscal  Coubts—Po webs— Delegation. 

Under  St  Ky.  1894,  {  1834,  vesting  the  corporate  powers  of  counties 
in  the  fiscal  courts,  a  power  from  a  court  to  two  of  Its  members  to  aJ«- 
certain  the  amounts  of  claims  held  against  a  county  by  plaintlfT,  and  to 
settle  with  him,  was  an  inyalid  attempt  to  delegate  power  involving  the 
exercise  of  discretion  confided  to  the  court,  in  the  absence  of  proof  of  the 
origin  and  nature  of  the  claims. 

[EM.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  |  61 ;  Dec  Dig. 
150.*] 

3.  Evidence  (J  178*) — Secondart  Evidence— Lost  Claims. 

On  proof  of  loss  of  claims  against  a  county,  secondary  evidence  is  ad- 
missible in  a  suit  to  recover  on  them. 

[E>].  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  H  580-594 ;  Dec. 
Dig.  §  17a*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 

Action  by  A.  B.  Baird  against  Ohio  County,  Ky.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Reversed,  and  new  trial 
awarded- 

Emest  Woodward,  for  plaintiff  in  error. 
R.  W-  Slach,  for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
McCALLr,  District  Judge. 

WARRINGTON,  Circuit  Judge.  Baird,  a  citizen  and  resident  of 
Oklahoma,  recovered  judgment  in  the  court  below  against  the  county 
of  Ohio,  Ky.,  on  the  following  instrument : 

"On  or  before  the  first  day  of  August,  1894,  the  Ohio  county  fiscal  court 
and  Ohio  county  promises  to  pay  to  the  order  of  A.  B.  Baird  at  the  Beaver 
Dam  Deposit  Bank  five  thousand  eight  hundred  and  ninety-two  dollars  and 
forty-three  cents  ($5,892.43),  out  of  the  first  of  the  county  levy  of  1894,  col- 
lected by  the  sheriff  of  said  county  as  per  order  of  said  court  made  at  Its 
January,  1904,  term.  Ohio  County  Fiscal  Court;   and 

"Ohio  County  Court, 

"By  Jno.  P.  Morton,  G.  W.  Martto." 

*Por  other  eaxi  aee  nme  topic  ft  f  mitmbbb  in  Doc.  ft  Am.  Dlgi.  1007  to  date,  ft  Rep'r  Indezoa 
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The  parties  stipulated  that  the  issues  of  fact  might  be  tried  and 
determined  by  the  court  without  the  intervention  of  a  jury.  The 
court  stated  its  findings  of  fact  and  conclusions  of  law  separately; 
and  the  present  proceeding  in  error  was  brought  to  reverse  the  judg- 
ment 

The  controlling  issue  is  whether  the  county  ever  received  any  con- 
sideration for  the  note.  By  the  second  paragraph  of  the  original  pe- 
tition it  was  alleged  that  the  county  was  indebted  to  Baird  on  **account 
of  claims  and  interest,  which  he  held  against  said  county"  exceeding 
$11,000,  and  that  on  the  6th  day  of  January,  1894,  at  a  regular  term 
of  the  fiscal  court  of  the  county,  the  court  made  an  order  appointing 
two  commissioners  to  settle  with  plaintiff  and  execute  a  note  of  the 
county  and  court  for  the  sum  ascertained  and  payable  as  stated  in  the 
note.  A  demurrer  was  sustained  to  this  portion  of  the  petition,  on 
the  ground  that  it  did  not  state  that  the  indebtedness  "arose  from  the 
construction,  repair  or  maintenance  of  some  one  or  more  of  the  util- 
ities" of  the  county  which  were  within  the  jurisdiction  and  control 
of  the  fiscal  court.  An  amendment  was  filed,  stating  that  prior  to 
January  6,  1894,  the  fiscal  court  had  employed  persons  to  make  re- 
pairs upon  property  in  and  belonging  to  the  county,  to  wit : 

''The  Jflil,  courthouse,  and  poorhouse  building,  and  to  build  and  repair 
bridges  and  do  work  upon  the  public  roads  in  said  county  and  to  care  for  and 
maintain  the  sick  paupers  therein,  and  agreed  to  pay  said  persons  therefor 
a  sttffi  exceeding  $11,000,  and  prior  to  said  date  had  made  various  and  numer- 
ous orders  for  payment  to  them  of  said  sums  all  of  which  orders  and  vouch- 
ers therefor  had  been  duly  assigned,  transferred,  and  delivered  to  this  plain- 
tiff prior  to  said  date.*' 

By  the  answer  it  is  denied  that  on  January  6,  1894,  the  county  was 
indebted  to  Baird  in  the  sum  alleged  or  in  any  other  sum  "in  excess 
of  $5,580.85."  The  allegations  of  the  amendment  to  the  petition  just 
stated  are  denied,  and  it  is  denied  that  Baird  delivered  to  the  commis- 
sioners any  vouchers  or  evidences  of  indebtedness  in  excess  of  $5,- 
580.85.  It  is  admitted  by  the  answer  that  plaintiff  held  claims  amount- 
ing to  the  sum  last  mentioned,  and  that  two  commissioners  to  whom 
they  had  been  referred  delivered  to  plaintiff  a  note  of  the  Ohio  county 
fiscal  court,  signed  by  the  commissioners,  for  the  sum  stated,  with 
interest  from  January  10,  1894,  until  paid,  and  that  plaintiff  accepted 
the  note  in  full  settlement  of  all  claims  against  the  county. 

The  note  sued  on  differs  in  form  from  the  one  thus  admitted  in  that 
the  latter  bore  date  of  execution,  and  was  for  a  less  amount.  There 
is  conflict  in  the  testimony  concerning  these  two  notes,  the  county 
claiming  that  the  total  indebtedness  equaled  only  the  face  of  the  note 
admitted,  and  that  the  note  sued  on  was  given  in  lieu  of  the  first  one 
in  consequence  of  certain  false  and  fraudulent  representations  made 
to  the  commissioners  by  plaintiff  to  the  effect  that  the  first  note  was 
irregular  and  informal  and  not  capable  of  being  negotiated  or  dis- 
counted; that  the  second  note  was  drawn  so  as  to  include  the  inter- 
est from  the  date  of  the  first  note  until  the  day  fixed  for  payment  of 
the  second,  August  1,  1894,  or  $5,892.43 ;  that  plaintiff  promised  to 
surrender  the  original  note  but  failed  to  do  so,  representing  to  the 
fiscal  court  later  that  the  first  note  had  been  lost  or  destroyed ;  and, 
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further,  that  plaintiff  in  fact  discounted  the  first  note  and  so  obtained 
the  only  money  that  was  due  to  him  from  the  county,  and  the  county 
subsequently  paid  that  note  in  full.  The  suit  on  the  note  in  issue  was 
not  commenced  for  more  than  13  years  after  maturity,  and  much  is 
said  in  explanation  of  this  delay.  The  court  below  found  against  the 
county  on  the  question  of  fraud. 

It  must  be  conceded  that  the  county  by  its  answer,  as  we  under- 
stand it,  places  itself  in  the  anomalous  position  of  having  paid  the 
very  note  that  it  alleges  was  to  have  been  surrendered  in  lieu  of  the 
note  in  suit  The  note  which  was  admittedly  paid  does  not  appear 
to  have  been  offered  in  evidence.  But  since  it  is  undisputed  that  two 
notes  were  delivered  as  before  pointed  out,  and  that  Baird  received 
in  money  the  face  value  less  discount  of  the  note  subsequently  paid 
by  the  county,  it  is  clear  that  the  note  in  suit  is  open  to  the  defense 
of  want  of  consideration,  no  matter  whether  it  was  to  take  the  place 
of  the  note  paid  or  was  given  for  claims  made  against  the  county,  and 
not  sanctioned  by  any  agency  competent  to  commit  the  county  for 
their  allowance  or  payment. 

So  far  as  we  shall  consider  the  defense  of  want  of  consideration, 
the  test  will  be  found  in  the  state  of  proof  as  to  the  nature  and  his- 
tory of  the  claims  against  the  county,  which  it  is  alleged  Baird  sur- 
rendered. Apparently  it  was  as  necessary  to  require  proof  in  sup- 
port of  the  averments  of  the  amendment  to  the  petition  concerning 
these  claims,  as  it  was  to  sustain  the  demurrer  to  the  original  petition 
for  lack  of  such  averments;  for  a  copy  of  the  note  was  set  out  and 
averment  of  its  execution  and  delivery  was  made  in  the  petition.  In 
referring  to  those  claims  in  the  opinion  below,  which  was  handed 
down  with  the  findings  of  fact,  it  was  said : 

*The  plaintiff  Introduced  no  direct  testimony  thereon,  and  It  Is  objected 
that  there  is  such  a  failure  of  proof  as  must  result  in  a  judgment  for  the 
defendants." 

And  the  most  that  is  claimed  on  behalf  of  plaintiff  in  this  regard 
is  that  he  testified: 

"Q.  State  to  the  court  the  amount  of  the  claims  which  you  held  against 
Ohio  county  at  the  date  of  the  execution  of  this  note?  A.  The  claims  and 
interest  amounted  to  something  over  $11,000,  and  those  claims  were  care- 
fully gone  over  hy  the  committee  that  settled  with  me,  and  received  and  ex- 
ecuted those  notes  at  one  and  the  same  time." 

Manifestly  this  does  not  tend  to  show  either  the  nature  of  the 
claims  or  whether  they  originated  in  any  order  of  the  fiscal  court. 

As  we  understand  the  opinion,  the  court  based  its  findings  touch- 
ing the  character  and  sufficiency  of  the  claims  upon  "presumptions 
arising  from  the  other  testimony."  The  other  testimony  is  alluded 
to  in  this  way : 

**First,  that  the  properly  authorized  agents  of  the  county  executed  a  note 
for  the  amount  sued  on ;  second,  that  such  action,  especially  at  this  late  day, 
should  be  presumed  to  have  been  proper  and  to  have  been  based  upon  the  as- 
certainment of  all  the  facts  necessary  to  warrant  that  action;  and,  third, 
that  in  January,  18&^  the  claims  were  surrendered  to  the  defendant  in  lieu 
of  the  notes  the  county  then  executed.    •    *    «  " 
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Now,  one  of  the  important  questions  of  law  urged  in  this  court 
IS  whether  the  note  was  executed  by  "properly  authorized  agents"; 
and  one  of  the  vital  issues  of  fact  in  the  court  below  was  whether 
claims  in  excess  of  the  amount  of  the  first  note  were  in  truth  sur- 
rendered and  above  all  what  kinds  of  claims  were  comprised  in  the 
alleged  excess.  Turning  to  the  only  order  made  by  the  fiscal  court 
which  purports  to  have  authorized  settlement  to  be  made  with  Baird, 
it  appears  that  at  a  regular  term  of  the  court  held  January  6,  1894^ 
in  the  courthouse  at  Hartford,  there  were  present  John  P.  Morton, 
Judge,  and  the  following  magistrates:  Awtry,  Bohng,  Bennett,  El- 
lis, Myers,  Martin,  McIGnley,  Render,  Turner,  Stevens,  and  Wood- 
ward;  and  it  was — 

"Ordered  that  Judge  John  P.  Morton  and  Esquire  Geo.  Martin,  be,  and  they 
are,  appointed  commissioners  to  settle  with  A.  B.  Baird  the  claims  held  by  him 
against  Ohio  county.  They  will  ascertain  the  amount  of  said  claims  and  ex- 
ecute a  note  of  the  county  and  court  therefore,  payable  at  the  Beaver  Dam 
Deposit  Bank  on  or  before  August  1,  1894,  out  of  the  first  money  collected 
of  the  county  levy  for  the  year  1894.  Said  commissioners  will  Include  in  said 
note  all  the  claims  of  said  Baird  and  the  interest  thereon.  The  sheriff  of  Ohio 
county  Is  ordered  and  directed  to  pay  said  note  with  the  first  of  the  1894 
county  levy  collected  by  him." 

It  is  not  claimed  that  any  report  of  what  was  done  under  the  or- 
der was  ever  made  to  the  court,  except  an  oral  one  to  the  effect  that 
the  Beaver  Dam  Deposit  Bank  would  not  take  the  note  Baird  had 
first  received.  The  only  perceivable  relation  that  this  report  had  to 
the  claims,  assuming  that  it  was  made,  was  to  limit  their  amount  to 
the  face  of  the  first  note,  not  to  disclose  their  character.  Hence  no 
question  of  adoption  or  ratification  by  the  court  can  arise.  Are  the 
acts  of  the  fiscal  court  and  of  its  two  commissioners  as  indicated  by 
the  present  record  entitled  to  the  presumptions  indulged  by  the  learned 
trial  court?  Must  it  be  presumed  that  claims  which  h^d  been  sanc- 
tioned by  the  court  so  as  to  bind  the  county  were  surrendered  for  the 
note  in  suit?  The  answer  to  these  questions  must  depend  upon  the 
statutory  power  of  the  fiscal  court  and  the  nature  of  the  power  at- 
tempted to  be  delegated. 

Section  1834,  Ky.  St.  (Ed.  1894,  Barb.  &  Car.)  p.  688,  enacts: 

"Unless  otherwise  provided  by  law  the  corporate  powers  of  the  several 
counties  shall  be  exercised  by  the  fiscal  courts  thereof  respectively." 

Section  1837  requires  not  less  than  a  majority  of  the  members  to 
constitute  a  quorum  for  the  transaction  of  business,  and  provides 
that  no  proposition  "shall  be  adopted  unless  by  the  concurrence  of  at 
least  a  majority  of  the  court  present."  Section  1839  confers  power 
on  the  fiscal  courts  to  levy  certain  taxes,  and  section  1840  is  as  fol- 
lows: 

"The  fiscal  court  shall  have  Jurisdiction  to  appropriate  county  funds  au- 
thorized by  law  to  be  appropriated;  to  erect  and  keep  In  repair  necessary 
public  buildings,  secure  a  sufficient  Jail  and  a  comfortable  and  convenient 
place  for  holding  court  at  the  county  seat ;  to  erect  and  keep  in  repair  bridges 
and  other  structures  and  superintend  the  same;  to  regulate  and  control  the 
fiscal  affairs  and  property  of  the  county;  make  provision  for  the  mainte- 
nance of  the  poor,  and  provide  a  poor  house  and  farm,  and  provide  for  the 
good  condition  of  the  highways  in  the  county,  and  to  execute  all  of  Its  orders 
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conaigtent  with  the  law,  and  within  Its  Juiisdlctloii,  and  shall  have  Jurisdic- 
tion of  all  such  other  matters  relating  to  the  levying  of  taxes  as  is  by  an^ 
special  act  now  conferred  on  the  connty  conrt  or  court  of  leyy  and  claims.** 

Section  1842  provides  for  records  of  meetings  and  for  reading  and 
signing  them.    Section  1843  provides  that: 

"No  minute  or  order  of  the  fiscal  court  shall  be  valid  until  the  same  be 
signed  as  aforesaid,  nor  unless  the  record  shows  by  whom  the  court  was  held.** 

It  is  plain  that  these  courts  are  official  bodies  of  special  and  limited 
statutory  powers  and  jurisdiction.  Our  attention  has  not  been  called 
to  any  statute  which  purports  to  authorize  such  a  court  to  issue  prom- 
issory notes.  It  is  true  that  those  courts  are  empowered  to  refund 
certain  previously  authorized  debts ;  for  instance,  by  section  1862  the 
court  may  call  m  certain  outstanding  county  bonds  and  issue  and 
substitute  therefor  new  bonds  of  the  county;  also  by  section  1867 
the  court  may  issue  bonds  to  fund  certain  county  debts  contracted  in 
the  building,  repair,  etc.,  of  a  courthouse,  jail,  or  other  public  build- 
ing, bridges,  or  turnpikes.  But  it  is  to  be  observed  in  the  first  place 
of  all  of  these  enactments  that  they  confer  power  on  the  fiscal  courts, 
and  in  the  second  place  that  the  powers  so  conferred  are  discretion- 
ary and  seemingly  are  to  be  exercised  by  the  courts  themselves.  Fur- 
ther, the  very  mode  and  limitations  prescribed  for  the  issue  and  sale 
(sections  1855-1857)  of  these  securities  negative  any  idea  of  express 
authority  in  any  sudi  court  to  issue  promissory  notes  like  the  one  in 
question  to  holders  of  claims  against  the  county  and  in  settlement 
thereof. 

The  Court  of  Appeals  of  Kentucky  holds  that  the  fiscal  courts  shall 
exercise  their  powers  strictly  in  accordance  with  the  statutes,  and  that 
persons  dealing  with  them  must  at  their  peril  take  notice  of  the  law 
of  their  creation.  Illustrative  of  this  rule  is  the  decision  in  Perry 
County  V.  Engle,  116  Ky.  694,  698,  76  S.  W.  382,  383 : 

"All  persons  must  take  notice  that  a  county  can  contract  only  In  the  man- 
ner and  by  the  person  and  for  the  purposes  expressly  provided  by  the  statute." 

See,  also,  Danville,  etc.,  T.  R.  Co.  v.  Lincoln  Co.  Fiscal  Court,  77 
S.  W.  379,  25  Ky.  Law  Rep.  (pt.  2)  1162 ;  Crittenden  County  Court 
v.  Shanks,  88  Ky.  475,  478,  11  S.  W.  468.  In  Claiborne  County  v. 
Brooks,  111  U.  S.  400,  406,  4  Sup.  Ct.  489,  491,  28  L.  Ed.  470,  Justice 
Bradley  had  occasion  to  pass  upon  a  doctrine  announced  in  the  court 
below  in  the  trial  of  that  case  that  "the  power  of  a  county  to  erect 
a  courthouse  involves  and  implies  the  power  to  contract  for  its  erec- 
tion, and  the  power  to  contract  involves  and  implies  the  power  to  ex- 
ecute notes,  bonds  and  other  commercial  paper  as  evidence  or  secu- 
rity for  the  contract,"  and  to  say: 

"We  cannot  concur  in  this  view.  The  erection  of  courthouses,  Jails,  and 
bridges  is  amongst  the  ordinary  political  or  administrative  duties  of  all  coun- 
ties ;  and  from  the  doctrine  of  the  charge  it  would  necessarily  follow  that  all 
counties  have  the  incidental  power,  without  any  express  legislative  author- 
ity, to  issue  bonds,  notes,  and  other  commercial  paper  in  payment  of  county 
debts  and  charges;  and^  if  they  have  this  power,  then  such  obligations  is- 
sued by  the  county  authorities  and  passing  into  the  hands  of  bona  fide  holders 
would  preclude  the  county  from  showing  that  they  were  issued  improperly, 
or  without  consideration,  or  for  a  debt  already  paid;   and  it  would  then  be 
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In  the  power  of  such  authorities  to  utter  any  amount  of  such  paper,  and  to 
fasten  irretrievable  burdens  upon  the  county  without  any  benefit  received. 
Our  opinion  is  that  mere  political  bodies,  constituted  as  counties  are,  for  the 
purpose  of  local  police  and  administration,  and  having  the  power  of  levying 
taxes  to  defray  all  public  charges  created,  whether  they  are  or  are  not  for- 
mally Invested  with  corporate  capacity,  have  no  power  or  authority  to  make 
and  utter  commercial  paper,  of  any  kind,  unless  such  power  is 'expressly  con- 
ferred upon  them  by  law,  or  clearly  Implied  from  such  other  iwwer  expressly 
given,  which  cannot  be  fairly  exercised  without  it." 

Notwithstanding  this  clear  expression  of  the  settled  law,  it  might 
be  conceded  for  the  purposes  of  this  case  that  the  fiscal  court  could 
itself  have  issued  or  provided  in  the  manner  stated  in  its  order  for  the 
issue  of  this  particular  note,  in  case  it  were  proved  that  the  note  was 
issued  as  evidence  of  pre-existing  and  outstanding  debts  of  the  county 
to  that  amount,  which  had  been  considered  and  approved  by  the 
court.  Indeed,  it  might  be  assumed  that  recovery  could  be  had  on 
such  acts  of  the  court.  But  this  simply  accentuates  the  necessity 
for  independent  proof.  It  does  more;  it  affects  the  presumptive  or 
probative  weight  of  the  instrument  in  dispute.  It  is  not  the  case  of 
a  promissory  note  issued  in  the  exercise  of  explicit  power;  but  still 
we  should  not  as  at  present  advised  (without  regard  to  the  question 
made  touching  the  form  of  the  instrument)  be  inclined  to  hold  that  a 
mere  substitution  of  evidence  of  a  just  and  valid  debt  should  require 
the  formality  of  a  new  suit  based  on  the  original  evidence  of  the  debt. 

Furthermore,  the  nature  of  the  power  attempted  to  be  delegated 
by  the  order  of  the  fiscal  court  affords  another  test  of  the  weight  of 
presumption  touching  the  acts  of  the  commissioners.  The  power 
was  as  before  stated  to  "settle  with  A.  B.  Baird  the  claims  held  by 
him  against  Ohio  county,"  and  to  ''ascertain  the  amount  of  said 
claims,"  and  "include  in  said  note  all  the  claims  *  *  *  and  the 
interest  thereon."  Neither  the  character  of  claims  nor  terms  of  set- 
tlement seem  to  have  concerned  the  court.  It  was  not  stated  that 
the  claims  held  were  claims  that  the  court  had  ever  remotely  sanc- 
tioned. All  questions  relating  to  the  legal  sufficiency  of  the  claims 
and  the  reasonable  worth  of  the  labor  or  materials  they  purported  to 
represent  were  questions  clearly  within  the  scope  of  the  power  as  del- 
egated. Such  latitude  of  authority  would  seem  plainly  to  involve  the 
exercise  of  corporate  powers  of  the  county  and  through  an  agency 
not  designated  by  any  statute  of  which  we  are  advised. 

It  follows  that,  on  the  face  of  the  order  and  in  the  absence  of  proof 
of  the  origin  and  nature  of  the  claims,  there  was  a  futile  attempt  made 
to  delegate  power  involving  the  exercise  of  discretion  and  judgment 
confided  to  the  court  itself.  City  of  Bowling  Green  v.  Gaines,  123 
Ky.  562,  566,  96  S.  W.  852;  Birdsall  v.  Clark,  73  N.  Y.  73,  76,  29 
Am.  Rep.  105 ;  State,  Danforth  Bros.  v.  City  of  Paterson,  34  N.  J. 
Law,  163,  168 ;  Neill  v.  Gates,  152  Mo.  585,  594,  54  S.  W.  460 ;  Jew- 
ell Belting  Co.  v.  Village  of  Bertha,  91  Minn.  9,  11,  97  N.  W.  424 ; 
Continental  Const.  Co.  v.  City  of  Altoona,  92  Fed.  (3rd  Circuit)  822, 
35  C.  C.  A.  27;  Blair  v.  City  of  Waco,  75  Fed.  (5th  Circuit)  800, 
«1  C.  C.  A.  517;  1  Dill.  Mun.  Corp.  (4th  Ed.)  §•  96;  Cooley,  Const. 
Lim.  (6th  Ed.)  p.  248;  and  in  State  ex  rel.  Traders'  Nat.  Bank  v. 
Winter,  15  Wash.  407,  409,  412,  46  Pac.  644,  may  be  found  an  illus- 
tration of  a  distinction  to  be  observed  in  the  present  case  between 
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an  ordinance  or  order  in  which  the  discretion  of  the  ordaining  body 
is  exercised  and  only  a  ministerial  function  delegated,  and  an  order 
like  the  one  under  discussion. 

We  are  not  convinced  that  the  circumstances  attending  the  delay 
in  commencing  the  action  on  the  note  in  suit  augment  the  evidential 
character  of  the  instrument  or  of  the  official  acts  upon  which  its  ex- 
ecution was  based.  Especially  is  this  so  in  view  of  the  testimony  of 
the  only  surviving  officer  who  signed  the  note,  and  of  the  surviving 
members  of  the  court  who  were  in  office  at  the  date  of  the  order.  Nor 
do  we  appreciate  the  legal  hardship  said  to  be  cast  upon  plaintiff 
through  the  apparent  loss  of  the  claims,  since  appropriate  secondary 
evidence  would  in  that  event  be  admissible.  We  do  not  pass  upon  fur- 
ther assignments  of  error. 

The  judgment  must  be  reversed  and  a  new  trial  awarded,  with  costs. 


(181  Fed.  1.) 

EICHARDSON  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Third  Circuit.    August  22,  1910.) 

1.  Banks  and  Bankiro  (f  256*) — National  Banks— Officbbs— False  En- 

tries—Offenses. 

Tlie  making  of  false  entries  in  the  books  of  a  national  bank  is  equally 
an  offense,  whether  it  is  done  by  the  bank  officer  charged,  or  whether  he 
procures  it  to  be  done  through  the  medium  of  others. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  95&- 
967;   Dec.  Dig.  f  256.*] 

2.  Banks  and  Banking  (J  257*) — National  Banks— Offenses— False  En- 

tries—Indictment— Names  OF  Persons  Making  Entries. 

Where  an  indictment  against  a  national  bank  cashier  for  making  false 
entries,  specified  with  great  particularity  and  at  length  the  entries,  the 
falsification  of  which  was  charged,  and  these  entries  were  fully  de- 
scribed, the  indictment  was  not  defective  for  indefiniteness,  because  it 
did  not  specify  the  names  of  the  clerks  or  employ^  by  whose  hand  the 
entries  were  in  fact  made. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Ont  Dig.  {§  965- 
976;    Dec.  Dig.  {  257.*] 

Z.  Banks  and  Banking  ({  267*)— National  Banks— Bank  Officers— Of- 
fenses—I  n  dictment. 

Where  a  national  bank  cashier  was  indicted  for  making  false  entries, 
and  also  for  indirectly  participating  in  the  making  thereof,  in  that  he 
caused  and  procured  them  to  be  made,  proof  of  either  of  such  charges 
was  sufficient  after  verdict  to  sustain  a  conviction,  even  though  the  other 
was  not  proved. 

[Bd.  Note. — For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  9  257.*) 

4.  Criminal  Law  (8  59*) — Parties  to  Offense— Procurement— Efject. 

Where  an  act  is  done  by  the  procurement  of  a  person,  it  is  his  act  In 
effect,  even  where  it  is  a  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  «  71-81: 
Dec.  Dig.  §  59.*] 

5.  Criminal  Law  ({  59*) — Principal— Presence. 

In  order  that  a  principal  shall  be  answerable  for  a  felony  he  tnust 
have  been  actually  or  constructively  present  where  another  equally  guilty 
committed  the  offense. 

[Ed.  Note.— For  other  cases,  see  (Mminal  Law,  Cent  Dig.  IS  71-81; 
Dec.  Dig.  §  59.*] 
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6.  Criminal  Law  (f  50*) — Misdemeanors— Pbincipals. 

Where  an  offense  is  a  misdemeanor  all  participants  are  principals. 
[Ed.  Note.— For  other  cases,  see  O-lminal  Law,  Cent  Dig.  H  71-81; 
Dec.  Dig.  I  5a»] 

7.  Banks  and  Banking  ({  256*) — ^Principals  and  Aiders  and  Abetters— 

National  Banks— OvncsRS. 

Rev.  St  §  5209  (U.  S.  Oomp.  St  1901,  p.  3497),  makes  It  a  misdemeanor 
for  any  officer,  director,  cashier,  or  agent  of  a  national  bank  to  make  any 
false  entries  In  any  book,  report,  or  statement  of  the  association  with  in- 
tent to  injure  or  defraud  the  association,  or  to  deceive  any  agent  ap- 
pointed to  examine  the  affairs  thereof,  and  then  declares  that  every  per- 
son who  with  like  intent  aids  or  abets  any  officer,  clerk,  or  agent  in  any 
violation  of  the  section  shall  be  also  guilty  of  a  misdemeanor.  Held  that, 
where  a  violation  of  the  statute  Is  committed  by  an  officer  and  an  out- 
sider, the  one  must  be  prosecuted  as  a  principal,  and  the  other  as  an 
aider  and  abettor,  but  that  the  provision  as  to  aiding  and  abetUng  does 
not  apply  to  those  who,  as  national  bank  officers,  with  fraudulent  Intent 
make  or  cause  to  be  made  false  entries  in  the  books  and  reports  of  the 
bank,  as  such  they  are  principals,  whether  they  bring  about  the  falsifica- 
tion through  the  medium  of  others,  innocent  or  guilty,  or  dolt  themselves ; 
the  aiding  and  abetting  api^ying  only  to  those  not  connected  with  the 
bank,  who  counsel,  or  incite  those  who  are. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  I  965 ; 
Dec.  Dig.  {  250.*] 
a  Criminal  Law  (§  1059*)— Exceptions— Sufficienct. 

A  general  exception  taken  to  the  refusal  to  direct  a  verdict  is  insuf- 
ficient to  entitle  accused  to  complain  of  a  variance  on  appeal. 

[Ed.  Note. — ^Por  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  2G71 ;  Dec. 
Dig.  {  1059.*] 

9.  Banks  and  Banking  (|  257*) — National  Banks— Bank  Officers— De- 

FENSES— False  Entries— Intent. 

The  Intent  with  which  false  entries  in  the  books  or  reports  of  a  na- 
tional bank  are  made  is  of  the  essence  of  the  offense,  and  must  be  proved 
as  laid. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {S  965- 
976;   Dec.  Dig.  §257.*] 

10.  Banks  and  Banking  (|  257*) — National  Banks— Officers— Intent  to 
Defraud. 

Where  false  entries  were  made  by  the  officers  of  a  national  bank  to 
overcome  complaints  by  the  comptroller  in  order  tliat  the  bank  examiners 
and  the  comptroller  might  be  deceived  and  misled  thereby,  proof  of  such 
false  entries  was  sufficient  to  sustain  a  finding  that  they  were  made  with 
intent  to  injure  and  defraud  the  bank,  and  this  though  they  represented 
the  condition  of  the  bank  to  be  more  favorable  than  it  was. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §{  965- 
976;   Dec.  Dig.  §  257.*] 

U,  Criminal  Law  ({  761*) — Instructions— Assumption  of  Disputed  Facts. 

Where,  In  a  prosecution  of  a  national  bank  officer  for  false  entries,  the 
government  denied  that  the  clerks  who  made  the  false  entries  under  the 
directions  of  the  defendant,  were  in  any  sense  accomplices,  requests  to 
charge  assuming  that  they  were  accomplices  were  properly  refused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §|  1754r-1764, 
1771 ;  Dec.  Dig.  {  761.*] 

12.  Criminal  Law  (f  510*) — Conviction— Accomplices— Testifying. 

There  is  nothing  which  forbids  the  conviction  of  a  defendant  at  com- 
mon law  or  in  the  federal  courts  on  the  uncorroborated  testimony  of  an 
accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1124-1126; 
Dec.  Dig.  «  510.*] 
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13b  Criminal   Law   (ff   763,   704*) — Accomplice8— Ck>BBOBOBATioif— Instbuc- 

TION. 

Since,  in  a  prosecution  in  a  federal  court  corroboration  of  an  accom- 
plice is  not  indispensable,  an  instruction  that  the  credibility  of  such  a 
witness  Is  weakened  by  the  absence  of  corroboration,  and  that  the  Jury 
ought  to  acquit  where  there  is  no  corroboration  of  an  accomplice's  tes- 
timony, encroaches  on  the  prerogatives  of  the  Jury  who  have  the  right 
to  rely  on  such  evidence  if  they  are  satisfied  therewith. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1731-1748; 
Dec.  Dig.  H  763,  7M*} 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

One  Richardson,  as  cashier  of  the  Cosmopolitan  National  Bank  of 
Pittsburg,  Pa.,  was  convicted  of  making  false  entries  in  the  books  of 
the  bank,  and  in  the  reports  of  its  financial  condition,  and  he  brings  er- 
ror.   Affirmed. 

Ben.  C.  Tunison  and  James  A.  Wakefield,  for  plaintiff  in  error. 
R.  M.  Gibson,  Asst.  U.  S.  Atty. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
ARCHBALD,  District  Judge. 

ARCHBALD,  District  Judge.  The  defendant,  as  cashier  of  the 
Cosmopolitan  National  Bank  of  Pittsburg,  Pa.,  was  convicted  of  mak- 
ing false  entries  in  the  books  of  the  bank  and  in  the  reports  of  its  finan- 
cial condition,  made  to  the  Comptroller  of  the  Currency,  with  intent  to 
injure  and  defraud  the  bank  and  to  deceive  the  directors  and  the 
agents  appointed  by  the  comptroller  to  examine  it.  The  entries  falsi- 
fied were  set  out  in  the  indictment,  and  the  defendant  was  to  that  ex- 
tent advised  of  the  exact  charge  which  was  made  against  him ;  but  it 
is  now  contended  that  in  several  respects  the  indictment  is  not  suffi- 
cient ;  that  it  varies  from  the  evidence ;  that  the  defendant  should  not 
have  been  charged  as  a  principal,  but  as  an  aider  and  abettor,  the  en- 
tries having  been  made  by  the  hands  of  others ;  and  that  a  conviction 
should  not  have  been  allowed,  as  it  was,  on  the  evidence  of  accomplices, 
without  cautioning  the  jury  as  to  the  weight  to  be  given  to  their  tes- 
timony. 

The  indictment  is  based  on  Rev.  St.  §  6209  (U.  S.  Comp.  St.  1901, 
p.  3497),  which  reads  as  follows : 

"ESvery  president,  director,  cashier,  teller,  clerk  or  agent  of  any  association, 
who  embezzles,  abstracts,  or  willfully  misapplies  any  of  tbe  moneys,  funds, 
or  credits  of  the  association;  or  who,  without  authority  from  the  directors, 
Issues  or  puts  in  circulation  any  of  the  notes  of  the  association;  or  who, 
without  such  authority,  issues  or  puts  forth  any  certiflcate  of  deposit,  draws 
any  order  or  bm  of  exchange,  makes  any  acceptance,  assigns  any  note,  bond, 
draft,  bill  of  exchange,  mortgage,  judgment,  or  decree;  or  who  makes  any 
false  entry  in  any  book,  report,  or  statement  of  the  association  with  Intent, 
in  either  case,  to  Injure  or  defraud  the  association  or  any  other  company. 
body  politic  or  corporate,  or  any  individnal  person,  or  to  deceive  any  officer 
of  the  association,  or  any  agent  appointed  to  examine  the  afTairs  of  any  such 
association;  and  every  person  who  with  like  intent  aids  or  abets  any  of- 
ficer, clerk,  or  agent  in  any  violation  of  this  section,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five  years  nor  more 
than  ten." 
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The  defendant  being  charged  with  having  caused  the  false  entries 
in  question  to  have  been  made  by  others,  it  is  contended  that  the  names 
of  the  parties  by  whom  they  were  made  should  have  been  given,  and 
that  without  this,  even  after  verdict,  the  indictment  is  not  sufficient. 
In  United  States  v.  Simmons,  96  U.  S.  360,  24  L.  Ed.  819,  the  defend- 
ant was  charged  with  unlawfully  causing  or  procuring  a  still  and  boiler 
to  be  used  for  the  purpose  of  distilling  liquor  in  a  building  where 
vinegar  was  being  manufactured,  contrary  to  the  provisions  of  the  stat- 
ute in  such  case  made  and  provided ;  and  it  was  held  that  the  defend- 
ant himself  not  being  charged  with  using  the  still  and  boiler,  but  only 
with  causing  or  procuring  them  to  be  used  by  others,  the  names  of  the 
persons  by  whom  it  was  done  should  have  been  given,  it  being  neither 
impracticable  nor  unreasonably  difficult  to  do  so,  and  it  not  being 
stated  that  the  names  of  such  parties  were  to  the  grand  jury  unknown. 
This  was  approved  in  United  States  v.  Carll,  105  U.  S.  611,  26  L.  Ed. 
1135,  where  it  was  held  that  an  indictment  for  making  and  passing 
counterfeit  securities  of  the  United  States,  in  omitting  to  state  that 
the  defendant  at  the  time  of  the  uttering  knew  them  to  be  counterfeit, 
failed  to  state  a  crinie  within  the  provisions  of  the  law.    It  is  not 
enough  as  is  there  said  and  as  was  said  in  the  Simmons  Case,  to  set 
forth  the  offense  in  the  words  of  the  statute,  "unless  these  words  of 
themselves  fully,  directly,  and  expressly,  without  any  uncertainty  or 
ambiguity,  set  forth  all  the  elements  necessary  to  constitute  the  of- 
fense intended  to  be  punished."     So  in  Blitz  v.  United  States,  153  U. 
S.  308,  14  Sup.  Ct.  924,  38  L.  Ed.  725,  where  the  defendant  was 
charged  with  having  impersonated  and  voted  in  the  name  of  another  at 
an  election  held  for  the  choice  of  a  representative  in  Congress,  it  was 
held  that,  in  order  to  make  out  an  offense  under  the  statute,  it  was  nec- 
essary to  charge  that  the  defendant  in  fact  voted  for  such  representa- 
tive, and  not  simply  that  he  voted  at  an  election  where  a  representative 
was  voted  for  by  others,  his  vote  having  been  possibly  confined  to 
state  officers.     These  decisions  are  cited  and  relied  on  by  the  defend- 
ant, as  showing  the  particularity  of  averment,  which  is  required  in 
criminal  matters  even  under  the  modern  practice;   and  especially  the 
Simmons  Case,  as  expressly  ruling  that  when  an  offense  is  committed 
through  the  instrumentality  of  others,  the  names  of  those  by  whom  it 
was  committed  must  be  given.    These  decisions  are  highly  technical, 
and  seem  to  carry  the  law  to  the  verge,  but  must  nevertheless  be  re- 
spected if  they  are  found  to  apply.    As  possibly  qualifying  them,  how- 
ever, in  the  recent  case  of  Burton  v.  United  States,  202  U.  S.  344,  26 
Sup.  Ct.  688,  50  L.  Ed.  1057,  on  an  indictment  against  a  United  States 
Senator  for  practicing  before  a  federal  department,  in  violation  of  the 
statute,  it  was  held  that  the  defendant  was  not  entitled  to  a  disclosure 
in  the  indictment  of  all  the  particular  means  so  employed.    The  ques- 
tion in  every  such  case  is  whether,  taking  the  indictment  as  it  stands, 
the  defendant  is  sufficiently  advised  of  the  charge  which  is  made,  so  as 
to  enable  him  to  prepare  his  defense  and  to  plead  the  judgment  as  a  bar 
to  a  subsequent  prosecution.     N.  Y.  Cent.  R.  R.  v.  U.  S.,  212  U.  S. 
481,  29  Sup.  Ct.  304,  53  L.  Ed.  613 ;  Standard  Oil  Co.  v,  U.  S.  (C.  C, 
A.)  179  Fed.  614.*    Properly  considered,  neither  of  the  cases  relied  on 
by  the  defendant  goes  further  than  this  or  proceeds  upon  a  different 
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ground.  It  is  not  decided,  for  example,  in  the  Simmons  Case,  that  in 
every  instance  where  an  offense  is  charged  to  have  been  committed 
through  the  agency  of  another,  the  person  by  whom  it  was  done  must 
be  named.  The  naming  of  the  person  in  that  case  was  deemed  requi- 
site; that  is  all.  The  offense  there  was  most  meagerly  charged,  the 
bare  words  of  the  statute  defining  it  being  used.  And  it  may  very  well 
have  been  considered  necessary,  in  consequence,  in  order  to  identify  the 
act  relied  on  for  a  conviction,  to  require  that  the  name  of  the  person  by 
whom  it  was  claimed  to  have  been  done  should  be  given.  In  the  pres- 
ent instance,  however,  nothing  of  the  kind  can  be  said.  With  great 
particularity,  and  at  considerable  length,  the  entries,  the  falsification  of 
which  is  charged,  are  described,  their  position  by  book,  report,  column, 
and  line  in  each  case  having  been  given.  The  exact  part  taken  by  the 
defendant  in  the  falsification  was  unimportant,  save  only  as  he  was 
shown  to  be  involved  or  responsible  for  it,  as  he  undoubtedly  was. 
It  was  equally  an  offense,  whether  he  did  it  himself  or  procurwi  it  to 
be  done  through  the  medium  of  others,  and  with  the  particulars  indi- 
cated, it  was  not  necessary,  where  done  by  another,  to  charge  by  just 
whom  it  was  so  done.  The  entry  falsified  and  the  purpose  of  it  were 
the  important  things,  as  to  which  the  fullest  information  was  given. 
The  ordinary  course  of  business,  with  which  the  defendant  was  famil- 
iar would  disclose  the  rest.  It  was  not,  as  in  the  Simmons  Case, 
where  the  use  of  the  boiler  and  still  constituted  a  single  unrelated  act, 
in  no  way  connected  with  the  business  carried  on  at  the  place  and  with 
which  the  defendant  had  possibly  nothing  to  do.  It  is  to  be  noted, 
also,  in  the  present  instance,  that  the  defendant  is  charged  in  the  in- 
dictment with  making  the  false  entries,  as  well  as  causing  and  pro- 
curing them  to  be  made,  a  direct,  as  well  as  an  indirect  participation, 
being  thus  averred,  the  one  of  which  would  be  good  after  verdict  and 
sufficient  to  sustain  a  conviction,  even  if  the  other  was  not.  Grain  v. 
United  States,  162  U.  S.  625,  16  Sup.  Ct.  952,  40  L.  Ed.  1097.  But 
without  resting  the  case  upon  that,  we  are  not  persuaded  that  under 
the  circumstances  the  indictment  was  not  sufficiently  specific,  so  as  to 
meet  all  the  requirements  of  the  law  as  it  stood;  and  the  conviction 
based  on  it  is  not  therefore  to  be  disturbed. 

There  is  nothing  in  the  contention  that  the  defendant  should  have 
been  charged  as  aiding  and  abetting,  andl  not  as  a  principal,  the  entries 
having  been  made  by  others  who  were  guilty  participants  in  the  crime. 
No  doubt  the  entries  and  items  falsified  were  the  work  of  others,  but 
they  were  clerks,  acting  under  the  direction  of  the  defendant,  who  was 
thus  legally  as  well  as  morally  bound.  They  may  or  may  not  have 
acted  with  knowledge,  so  as  to  be  guilty  themselves.  But  the  case 
does  not  turn  upon  Siat  point.  Where  an  act  is  done  by  the  procure- 
ment of  a  person  it  is  his  act  in  effect,  even  where  it  is  made  a  crime. 
It  is  true  that,  in  case  of  a  felony,  in  order  to  be  answerable  as  prin- 
cipal, the  person  must  have  been  actually  or  constructively  present 
where  another,  equally  guilty,  commits  the  deed.  But  the  offense  here 
is  a  misdemeanor,  in  which  all  parties  are  principals,  and  there  is  no 
occasion  therefore  to  refine  over  the  distinction  between  aiders  and 
abettors,  or  principals  in  the  first  or  second  degree. 

It  is  contended,  however,  that,  by  the  terms  of  the  statute,  aiding 
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and  abetting  is  a  distinct  offense,  and  covers  every  case  where  the  f aW 
sification  is  not  the  direct  act  of  the  defendant,  but  is  done  by  his  pro- 
curement, and  must  be  so  specifically  laid.  The  act,  as  it  is  said,  not 
only  denounces  bank  officers  who,  with  fraudulent  intent,  do  the  falsi- 
fication, but  every  person  who,  with  like  intent  aids  and  abets  them 
therein,  and,  having  in  terms  provided  for  the  punishment  of  that 
which  without  it  would  have  been  punishable  as  the  act  of  an  accessory 
at  common  law,  it  was  the  evident  intention  to  make  the  aiding  and 
abetting  a  substantive  offense,  preserving  the  distinction  which  pre- 
vails in  the  case  of  a  felony ;  this  being  confirmed  by  the  title  of  the 
amendatory  act,  by  which  the  provision  is  first  brought  into  the  law 
(Act  April  6,  1869,  c.  11,  16  Stat.  7)  where  it  is  the  declared  purpose 
of  the  amendment  to  extend  to  accessories  the  penalties  of  the  original 
acj.  This  argument,  however,  fails  to  note  the  limitation  of  the  orig- 
inal, which  was  confined  in  terms  to  officers,  clerks,  and  agents  of  na- 
tional banks,  the  manifest  purpose  of  the  amendment  being  to  enlarge 
its  scope,  and  not  to  revive  refined  distinctions  with  regard  to  prin- 
cipals and  accessories  which  have  been  outgrown.  The  added  provi- 
sion made  every  person  who  aided  or  abetted  in  the  offense  liable  to 
the  same  extent  as  the  officer,  clerk,  or  agent  who  committed  it,  and 
thus  brought  in  new  parties  who  would  not  otherwise  be  held.  The 
law  recognized  that  the  actual  falsification  would  be  done  by  those  who 
were  immediately  engaged  with  the  affairs  of  the  bank,  and  had  the 
charge  and  custody  of  its  books,  and  these  the  original  act  reached — 
those  by  whose  hands  the  false  entries  were  made,  as  well  as  those  who 
directed  it  to  be  done.  But  not  those  who,  having  no  relation  to  the 
bank,  were  not  within  its  terms ;  and  it  was  to  these,  when  aiding  and 
abetting  those  who  were,  that  the  amendment  was  intended  to  apply. 
An  officer,  clerk,  or  agent  is  thus  to  be  indicted  as  a  principal  offender, 
whatever  his  participation  in  the  offense,  the  same  since  the  amend- 
ment, as  it  was  before.  As  was  said  of  a  cashier,  indicted  under  the 
act  in  Peters  v.  United  States,  94  Fed.  127,  36  C.  C.  A.  105 : 

"He  Is  as  guilty  If  he  directed  false  entries  to  be  made  by  the  clerk  or 
bookkeeper  as  If  made  the  entries  in  person." 

And  Morse  v.  United  States,  174  Fed.  539,  98  C.  C.  A.  321,  is  to 
the  same  effect.  The  distinction  made  in  the  statute  is  well  pointed  out 
in  Coffin  v.  United  States,  162  U.  S.  664,  16  Sup.  Ct.  943,  40  L.  Ed. 
1109,  where  it  is  said: 

"The  primary  object  of  the  statute  was  to  protect  the  bank  from  the  acts 
of  its  own  servants.  As  between  officers  and  agents  of  the  bank  and  third 
persons  co-operating  to  defraud  the  bank,  the  statute  contemplates  that  a 
bank  officer  shaU  be  treated  as  a  principal  offender.  In  every  criminal  of- 
fense, there  must  of  course  be  a  principal,  and  it  follows  tliat,  without  the 
concurring  act  of  an  officer  or  agent  of  a  bank,  third  persons  cannot  conmiit 
a  violation  of  the  provisions  of  section  5209.  If,  therefore,  a  violation  of  the 
statute  in  question  is  committed  by  an  officer  and  an  outsider,  the  one  most 
be  prosecuted  as  the  principal,  and  the  other  as  the  aider  and  abettor." 

This  in  our  judgment  is  all  that  there  is  to  this  part  of  the  act.  It 
has  nothing  to  do  with  those,  who,  as  national  bank  officers  with 
fraudulent  intent,  make  or  cause  to  be  made  false  entries  in  the  books 
and  reports  of  the  bank*    As  such  they  are  principals,  whether  they 
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bring  about  the  falsification  through  the  medium  of  others,  innocent  or 
guilty,  or  do  it  themselves.  The  aiding  and  abetting  applies  to  those 
not  connected  with  the  bank,  who  instigate,  counsel,  or  incite  those 
who  are. 

But  it  is  said  that  a  different  construction  is  put  upon  the  act  in 
Cochran  v.  United  States,  157  U.  S.  286,  15  Sup.  Ct.  628,  39  L.  Ed. 
704.  In  that  case  Cochran  as  president  and  Sayre  as  assistant  cashier 
^were  indicted  under  this  section  for  making  a  false  entry  in  a  report 
to  the  Comptroller  of  the  Currency,  Sayre  being  charged  in  the  in- 
dictment with  making  the  entry,  and  Cochran  with  aiding  and  abetting 
him  therein.  The  introduction  in  evidence  of  the  report  to  the  Comp- 
troller was  objected  to  at  the  trial,  because  neither  of  the  defendants 
could  be  convicted  under  the  indictment  as  principals,  but  only  as  ac- 
<!essories,  the  report  not  having  been  made  out  by  them,  but  by  some 
one  else ;  with  regard  to  which  it  was  said : 

'The  second  objection  that  the  defendants  could  not  be  convicted  as  prln- 
<cipal8  in  making  the  report,  but  only  as  accessories  would  probably  be  true, 
l^  they  were  charged  with  making  such  reports**— 

the  conclusion  being  reached  that : 

"As  it  is  admitted  that  Sayre  actually  made  the  entries  in  and  filled  out 
the  report  in  question,  he  was  properly  charged  as  principal ;  and  it  was  for 
the  jury  to  say  whether  Cochran,  the  president,  so  far  aided  and  at>etted 
lilm  in  making  such  entries  as  to  make  him  liable  as  an  accessory.*' 

But  the  expression  of  opinion,  which  was  so  qualifiedly  advanced, 
while  addressed  to  the  objections  made  at  the  trial,  was  nothing  but  a 
dictum,  there  being  enough  in  the  case  without  regard  to  it  to  sustain 
the  conviction,  and  the  case  going  off  on  another  point.  It  is  to  be 
noted,  also,  that  there  was  no  discussion  of  the  subject,  nor  any  sug- 
gestion of  the  considerations  which  led  to  the  views  expressed.  It 
was  nothing  but  a  passing' observation,  thrown  off  in  argument,  upon 
which  it  was  not  necessary  to  dwell,  the  case  being  effectively  disposed 
of  otherwise,  even  assuming  it  to  be  correct.  All  that  is  ventured  to 
be  said  is  that  the  objection  that  the  defendant  could  not  be  convicted 
as  a  principal  in  making  the  report  was  probably  true,  an  inconsequen- 
tial statement,  by  which  it  is  not  expected  that  any  one  would  be 
bound.  We  feel  justified,  therefore,  in  adhering  to  the  conclusion, 
which,  after  a  careful  consideration  of  the  subject,  we  have  been  con- 
strained to  reach. 

It  is  further  said,  however,  that  there  was  a  variance  as  to  the  pur- 
pose with  which  the  falsification  of  the  reports  to  the  Comptroller  was 
made,  which  was  to  deceive  that  officer,  and  not  to  injure  the  bank  or 
to  deceive  the  directors  or  the  agents  appointed  to  examine  it  as 
charged.  There  was  no  exception  taken  at  the  trial,  which  entitles 
the  defendant  to  raise  this  question,  except  the  general  one  to  the  re- 
fusal of  the  court  to  direct  a  verdict,  which  is  not  enough.  But,  with- 
out stopping  over  that,  there  is  no  merit  in  the  point.  The  contention 
is  that  the  false  entries,  being  consequent  upon  and  induced  by  the 
complaints  of  the  Comptroller,  and  for  the  purpose  of  meeting  and 
overcoming  them,  must  have  been  intended  to  deceive  him,  and  could 
not  have  been  for  anything  else.  The  intent,  no  doubt,  is  of  the  es- 
sence of  the  offense,  and  must  be  proved  as  laid.    United  States  v. 
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Britton,  107  U.  S.  665,  2  Sup.  Ct.  612,  27  L.  Ed.  620;  McKnight  v.' 
United  States,  111  Fed.  735,  49  C.  C.  A.  594;  Marrin  v.  United  States, 
167  Fed.  961,  93  C.  C.  A.  351 ;  United  States  v.  Corbett,  215  U.  S.  233, 
30  Sup.  Ct.  81,  54  L.  Ed.  173.  But  even  if  the  falsification  of  the 
entries,  following  upon  the  complaints  of  the  Comptroller,  may  have 
been  induced  thereby,  warranting  the  inference  that  the  Comptroller 
was  to  be  deceived,  that  is  not  the  only  conclusion  that  could  be  drawn, 
and  still  less  can  it  be  urged,  as  it  is,  that  there  was  no  evidence  on 
the  subject  of  intent,  in  the  face  of  the  contention  that  it  was  all 
one  way.  So  far  as  concerns  both  the  falsification  of  the  entries  in 
the  books  and  in  the  reports,  the  misleading  and  deceiving  of  the 
examiners  appointed  by  the  Comptroller  may  just  as  well  have  been 
in  the  mind  of  the  defendant  as  the  deception  of  the  Comptroller  him- 
self. As  IS  well  known,  the  Comptroller  does  not  in  person,  except 
possibly  in  rare  cases,  make  an  examination  into  the  condition  of  na- 
tional banks,  whatever  opinion  he  may  have  been  led  to  form,  based 
upon  reports  sent  in.  This  duty  devolves  on  the  examiners,  whom  he 
appoints  for  the  purpose,  and  it  is  by  falsifying  the  books  and  making 
them  speak  differently  from  what  they  should  that  these  examiners  are 
able  to  be  deceived.  The  same  deceptive  purpose  in  the  falsification 
of  the  reports  called  for  by  the  Comptroller  may  not  be  so  dear.  But 
it  is  not  so  foreign  or  remote  as  by  no  possibility  to  be  involved.  In 
United  States  v.  Corbett,  215  U.  S.  233,  30  Sup.  Ct.  81,  54  L.  Ed.  173, 
it  was  argued  to  the  contrary  of  what  it  is  here,  that  the  Comptroller 
was  not  an  agent  appointed  to  examine  into  the  condition  of  such 
banks  within  the  meaning  of  the  act,  and  could  not  therefore  be 
charged  as  intended  to  be  deceived  by  false  reports,  the  examiners 
appointed  by  him  being  the  parties  to  whom  this  applied.  The  two 
contentions  complement  each  other,  and  dispose  of  this  part  of  the  act 
if  sustained.  But  the  fact  is  that  neither  of  them  is  sound.  The 
bank  examiners,  equally  with  the  Comptroller,  are  agents  appointed 
to  examine  the  affairs  of  national  banks,  not  only  within  the  meaning, 
but  within  the  express  terms,  of  the  law,  and  equally  with  the  Comp- 
troller consult  and  rely  in  the  examinations  which  they  are  required  to 
make  on  the  reports  sent  in  by  the  association,  and  are  as  much  likely, 
if  these  reports  are  falsified,  to  be  deceived  and  misled  thereby.  This 
the  law  recognizes  and  provides  against,  making  it  an  offense  to  falsify 
any  such  reports  with  intent  to  deceive  them,  which  as  a  directly  con- 
templated possibility  the  defendant  may  well  be  presumed  to  have 
designed. 

The  same  is  true  as  to  the  intent  to  injure  and  defraud  the  asso- 
ciation. It  is  said  that  inasmuch  as  the  reports  which  are  falsified  rep- 
resented the  condition  of  the  bank  to  be  more  favorable  than  it  was, 
an  intent  to  injure  it  cannot  be  implied.  The  same  contention  was 
made  in  the  Corbett  Case,  just  cited,  and  is  conclusively  disposed  of  by 
what  is  there  said.  The  purpose  of  such  reports  being  to  enable  the 
Comptroller  and  the  examiners  acting  under  him  the  better  to  super- 
vise, and,  if  necessary,  to  correct  the  administration  by  its  officers  of 
the  bank's  affairs,  it  is  most  obvious,  that  a  misrepresentation,  the  ef- 
fect of  which  is  to  mislead  and  deceive  either  of  them,  could  hardly 
fail  to  operate  to  the  injury  of  the  bank.    And  those  therefore  who 
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change  and  falsify  the  entries  in  such  reports  in  the  way  charged, 
having  committed  themselves  to  this  possible  result,  must  be  regarded 
as  having  intended  that  it  should  come  about.  The  intent  to  injure 
and  defraud  the  bank  in  the  present  instance,  was  thus  rightly  charged, 
and  it  was  for  the  jury  to  say  whether  it  had  been  made  out,  as  to 
which  they  had  the  right  to  judge  by  the  nature  of  the  items  falsified, 
their  relation  to  the  condition  and  conduct  of  the  bank's  affairs,  and 
the  circumstances  under  which  the  falsification  was  done.  This  (ques- 
tion was  submitted  to  the  jury  with  sufficiently  adequate  instructions, 
and  having  been  found  against  the  defendant,  that  is  the  end  of  the 
matter  here. 

It  is  finally  urged  that  the  jury  were  allowed  to  convict  on  the  un- 
corcoborated  testimony  of  accomplices,  without  being  warned  as  to 
the  caution  with  which  such  testimony  is  to  be  received.  It  is  denied 
by  the  government  that  the  clerks  who  made  the  false  entries  under  the 
direction  of  the  defendant  were  in  any  sense  accomplices ;  and  the  re- 
quests in  which  it  is  assumed  that  they  were  could  not  therefore  have 
been  affirmed.  But  in  those  where  this  mistake  is  avoided,  the  court 
was  asked  to  charge  that  if  these  witnesses  were  accomplices  their 
testimony  was  not  to  be  regarded  unless  corroborated  by  unimpeach- 
able testimony  in  some  material  point.  This  went  far  beyond  the 
accepted  rule,  and  was  properly  refused.  There  is  nothing  which  for- 
bids the  conviction  of  a  defendant,  at  common  law  or  in  a  federal 
court,  on  the  uncorroborated  testimony  of  an  accomplice,  as  is  there 
assumed.  12  Cyc.  453;  United  States  v.  Giuliani  (D.  C.)  147  Fed. 
594.  No  doubt  there  is  a  well-established  practice,  sanctioned  by  long 
practice  and  judicial  approbation  to  caution  juries  about  accepting 
the  evidence  of  an  accomplice  without  material  corroboration,  coming, 
as  it  docs,  from  a  polluted  source.  But  this  is  as  far  as  the  matter 
goes.  See  Holmgren  v.  U.  S.,  217  U.  S.  509,  30  Sup.  Ct.  588,  54  L. 
Ed.  861.  And  corroboration  not  being  indispensable,  an  instruction 
that  the  credibility  of  a  witness  is  weakened  by  its  absence,  and  that 
the  jury  ought  to  acquit  where  there  is  none,  encroaches  on  the  prerog- 
atives of  the  jury  who  have  a  right  to  rely  on  such  evidence  if  they  are 
satisfied  with  it  (12  Cyc.  600) ;  and  the  court  may  therefore,  without 
error,  refuse  to  charge  that  they  ought  not.  Commonwealth  v.  Bos- 
worth,  6  Gray  (Mass.)  479.  The  requests  here  were  much  more  than 
cautionary.  They  went  the  full  length  of  declaring  that  the  testimony 
of  the  witnesses,  if  accomplices,  without  being  corroborated  by  other 
unimpeachable  testimony  in  some  material  part  was  not  to  be  believed. 
To  have  given  these  instructions  would  have  been  a  clear  mistake. 
The  court  may  not  have  said  all  in  this  direction  that  it  might.  But 
it  did  say  that  the  evidence  was  to  be  carefully  scrutinized,  which 
called  the  attention  of  the  jury  to  their  duty  in  this  regard,  and  it  was 
not  bound  to  say  more. 

The  judgment  is  affirmed. 
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aSO  Fed.  712.) 

▲MBRICAN  PNEUMATIC  SERVICE  CO.  ^t  al.  v.  SNYDER  et  «l.t 

(Circuit  Court  of  Appeals,  Third  Circuit    July  29,  1910.) 

No.  WIT. 

L  Patents  (f  828*) — Anticipation— Validitt— Pneumatic  Despatch  System* 
The  Bavler  &  Hawkes  patent,  No.  658,102,  for  improvements  in  pneu* 
matic  despatch  systems,  held  not  anticipated  and  valid. 

2.  Patents   (|  173*) — Construction   of  ClLAiMd=^PioNBBB  Invention— Doc» 

TRINE  OF  EQUIVAIJENTS. 

The  claims  of  a  patent  of  a  pioneer  invention  are  entitled  to  some  lib* 
erallty  in  the  application  of  the  doctrine  of  equivalents. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |  248;  Dec.  Dig. 
«  173.»] 

3.  Patents  (|  328*)— Infringement. 

The  Bavler  &  Hawkes  patent  No.  658,102,  for  improvements  in  pneu- 
matic despatch  syst^ns,  held  infringed. 

McPherson,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Action  by  the  American  Pneumatic  Service  Company  and  another 
against  William  V.  Snyder  and  others.  Decree  of  dismissal  (174  Fed. 
152),  and  complainants  appeal.    Reversed,  with  directions. 

M.  B.  Philipp,  for  appellants. 
Henry  P.  Simonton,  for  appellees. 

Before  BUFFINGTON,  Circuit  Judge,  and  BRADFORD  and  Mc- 
PHERSON,  District  Judges. 

BRADFORD,  District  Judge.  This  is  an  appeal  by  the  American 
Pneumatic  Service  Company  and  the  Pearsall  Pneumatic  Tube  and 
Power  Company  from  a  final  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  New  Jersey,  in  a  suit  in  equity  brought  by 
the  appellants  against  William  V.  Snyder,  William  V.  Snyder,  Jr.,  and 
Watson  B.  Snyder,  trading  as  W.  V.  Snyder  &  Company,  the  appel- 
lees, dismissing  a  bill  of  complaint  for  an  injunction  and  an  accounting 
because  of  alleged  infringement  by  the  defendants  of  letters  patent  of 
the  United  States  No.  658,102,  dated  September  18,  1900,  granted  to 
Bavier  &  Hawkes  for  improvements  in  pneumatic  despatch  systems. 
No  question  of  title  to  the  patent  is  raised,  and  the  suit  was  brought 
by  the  Pearsall  Pneumatic  Tube  and  Power  Company,  as  owner,  and 
the  American  Pneumatic  Service  Company,  as  exclusive  licensee  for 
the  United  States  and  the  territories  thereof.  The  patent  in  suit  has 
two  claims,  both  of  which  are  alleged  to  have  been  infringed.  They 
are  as  follows: 

"1.  A  vacuo  despatch  system  characterized  by  the  combination  of  a  line  of 
tubing,  an  exhauster  operatively  connected  therewith,  and  a  terminal  air- 

•For  otht  caiei  ■••  lame  toplo  4 1  mmsut  la  Dm.  ft  Am.  Digs.  1107  to  date,  ft  R«p'r  IndttM 
t  Rehearing  denied  September  SO,  1910. 


Digitized  by  VjOOQ IC 


AMEBICAN  PNEUMATIC  SEBTIOS  00.  T.  8KTDBB.  79 

Inlet  haring  a  dOBore  which  automatically  shuts  the  alr-lnlet  when  no  car- 
rier Is  being  despatched  and  automatically  opens  same  when  a  carrier  Is  be- 
ing despatched,  substantially  as  described. 

**2.  The  combination  In  a  vacuo  despatch  system  of  a  line  of  tubing,  an 
exhauster  operatlvely  connected  therewith  despatch-Inlets  and  discharge- 
outlets  normally  closed,  and  a  terminal  alr-lnlet  on  said  line  remote  from 
said  exhauster  provided  with  a  closure  which  is  arranged  to  automatically 
shot  the  said  terminal  air-Inlet  when  no  carrier  Is  being  despatched,  and  au- 
tomatically open  it  when  a  carrier  is  being  despatched,  substantially  as  de- 
scribed." 

In  the  description  the  patentees  say : 

"Our  inv^tion  relates  to  improvements  in  pneumatic-despatch  systems, 
especially  such  as  are  used  for  the  transmission  of  cash-carriers  in  mercan- 
tile houses.  In  particular  the  invention  relates  to  improvements  in  that 
class  of  systems  wherein  a  partial  vacuum  is  maintained  in  the  line  by  an 
exhaustlng-^igine,  as  a  pump,  and  which  systems  are  known  as  *vacuo'  sys- 
tems. The  object  of  our  invention  is  to  attain  the  highest  practicable  economy 
in  the  operation  of  vacuo  systems  by  reducing  the  duty  of  the  exhausting- 
engine,  which  is  hereinafter  termed  the  'exhauster,'  to  the  minimum  required 
for  the  service  actually  performed  when  moving  the  carriers  through  the 
line,  and  our  invention  effects  this  result  by  providing  a  system  wherein  the 
line  is  dosed  when  no  service  is  being  performed — ^that  is,  when  no  carrier 
is  being  despatched — so  that  then  all  the  duty  put  on  the  exhauster  is  to 
maintain  the  requisite  slight  vacuum  in  the  closed  line;  but  which  system 
Is  also  such  that  a  terminal  alr-lnlet  opens  to  the  necessary  degree  to  main- 
tain the  requisite  movement  of  air  through  the  line  when  one  or  more  car- 
riers are  being  despatched.  In  the  common  vacuo  srstem  the  extremity 
of  the  line  farthest  from  the  exhauster  is  always  open  and  the  exhauster 
is  always  required  to  do  at  least  the  work  of  moving  the  calculated  volume 
of  air  through  the  line  in  the  calculated  time  even  if  no  carrier  is  in  the  line. 
Thus  as  in  practice  there  are  often  considerable  periods  of  time  when  no 
carriers  are  being  despatched  the  work  thrown  on  the  exhauster  is  far  in 
excess  of  what  is  needed  to  operate  the  line  at  those  times  when  carriers  are 
being  despat<±ed,  and  this  unnecessary  expenditure  of  energy  renders  such 
a  system  very  wasteful  of  power.  In  our  system,  however,  the  alr-lnlet  at 
the  extremity  of  the  line,  called  the  terminal*  air-inlet,  is  normally— that  is, 
when  no  carrier  is  being  despatched— closed,  as  are  also  the  valves  or  flaps 
at  each  of  the  despatching-inlets  and  at  che  discharge-outlets  of  the  carriers. 
Normally,  then,  ours  is  a  closed  system,  wherein  all  the  work  required  of 
the  exhauster  is  to  merely  maintain  the  requisite  slight  vacuum  in  the  line, 
and  the  closure  at  the  terminal  alr-lnlet  is  such,  whatever  may  be  its  details 
of  construction,  as  to  automatically  open,  when  a  carrier  is  in  the  line,  to 
such  an  extent  that  the  exhauster  will  develop  the  requisite  current  in  the 
line  to  move  the  carrier  to  its  destination  and  will  automatically  close  when 
all  the  carriers  that  were  in  the  line  have  passed  out  of  the  line  at  their 
discharge-outlets.  The  invention,  therefore,  is  not  limited  to  any  special  clos- 
ing device,  but  equally  covers  all  such  devices  which,  in  combination  with 
the  line  and  the  exhauster,  close  the  line  when  no  carrier  is  being  despatched, 
and  open  it  when  one  or  more  carriers  is  or  are  being  despatched,  thereby 
producing  the  economy  of  energy,  at  which  our  invention  alms.  ♦  ♦  ♦  In 
oar  invention  said  terminal  alr-lnlet  is  provided  with  a  closure,  which  op- 
erates automatically  in  such  a  manner  as  to  close  the  said  terminal  alr-lnlet 
when  the  exhauster  is  running  but  no  carrier  is  in  the  line  and  to  open  the 
said  terminal  alr-lnlet  when  one  or  more  carriers  are  in  the  line.  Said  closure 
can  be  constructed  and  arranged  in  many  ways  without  departing  from  our 
invention,  and  we  show  two  modlflcaticms  thereof  which  work  well  in  practice. 
•  ♦  ♦  A  very  important  result  of  the  operation  of  the  closure  of  the  term- 
inal alr-lnlet  is  that  the  speed  of  the  carrier  can  never  exceed  that  which 
attends  upon  the  Incoming  of  the  air  at  such  velocity  as  will  close  the  ter- 
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mlnal  air-inlet,  for  should  the  carrier  reach  or  exceed  this  speed  the  terminal 
air-inlet  will  be  closed,  producing  a  vacuum  behind  the  carrier  which  will 
immediately  reduce  its  speed  to  such  degree  as  to  permit  the  air-inlet  to 
open  again,  and  we  can  regulate  this  speed  by  adjusting  the  valve  at  the 
terminal  air-inlet,  so  as  to  obviate  the  danger  of  accidents  when  the  car- 
rier reaches  the  despatch  outlets,  which  is  a  defect  in  present  vacuo  systems." 

The  drawings  illustrating  the  patented  apparatus  are  as  follows : 
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With  respect  to  them  the  patentees  say : 


'Tigure  1  Is  a  representation,  partly  broken  and  sectioned,  of  a  yacno  sys- 
tem equipped  with  our  invention.  Fig.  2  Is  an  tievatlon  of  one  form  of 
terminal  alr-lnlet  and  dosnre,  and  Fig.  3  a  ylew  of  the  yalve  thereof  from 
below.  Fig.  4  Is  a  vertical  section  of  another  modification  of  the  terminal 
alr-lnlet  and  closure.  Fig.  5  is  an  end  elevation,  on  large  scale,  of  the  ex- 
haoster  and  engine  which  drives  the  same.  Said  figure  also  Illustrates  a 
convenient  form  of  governor  for  controlling  the  exhauster  according  to  the 
varying  needs  of  the  line.  Referring  to  Figs.  1  to  8,  Inclusive,  1  Is  the  line 
or  circuit  of  tubing,  connected  In  any  usual  manner  with  the  exhauster  2. 
For  convenience  said  circuit  1  Is  arranged  as  a  loop,  with  the  terminal  alr- 
lnlet  3  near  said  exhauster  2.  *  *  *  Referring  to  Figs.  2  and  3,  which 
illustrate  €me  of  said  modifications,  the  terminal  alr-lnlet  consists  of  a  cylin- 
der 4,  connected  with  a  curved  branch  6  of  the  line  1  by  a  depending  tube  e. 
In  the  lower  head  of  said  cylinder  4  Is  an  alr-lnlet  opening  with  a  conical 
valve-seat  S,  on  which  seats  a  light  ball-valve  10  of  any  suitable  material,  as 
a  thin  rubber  globe.  The  valve-stem  11  is  guided  through  spiders  fixed  In 
said  cylinder,  and  a  nut  on  the  end  of  the  stem  limits  the  amount  of  opening 
of  the  balL  Fixed  on  said  stem  11  is  a  circular  perforated  plate  13,  and 
taming  within  desired  limits  of  motion  on  said  stem  in  contact  with  said 
plate  13  is  a  similarly-perforated  damper  15,  the  degree  of  opening  of  said 
damper  being  limited  by  a  pin  working  in  a  slot  17  in  the  hub  of  said  damper 
15,  it  being  understood  that  said  i^ate  13  has  all  but  an  air-tight  fit  in  the 
cylinder  4,  and  Just  so  as  not  to  touch  the  periphery  thereof.   Thus  by  adjust- 
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ing  the  damper  15  the  rate  and  friction  of  the  incoming  air  and  its  tendency 
to  raise  and  clwe  the  ball-valve  10  may  be  regulated  as  drcumstances  re- 
quire. At  suitable  places  along  the  line  of  tubing  are  despatchlng-inlets  20 
20  for  the  insertion  of  the  carriers  and  discharging-outlets  22  22,  into  which 
the  carriers  are  shunted  from  the  main  line  1  and  from  which  they  are  dis- 
charged in  the  usual  manner.  Said  deiqmtching-inlets  are  each  closed  nor- 
mally air-tight  by  valves  or  flaps  24  which  are  normally  held  closed  by  the 
external  air  pressure,  or  by  the  usual  springs  or  other  devices,  and  said  dis- 
charge-outlets 22  are  each  also  normally  closed  air-tight  by  valves  or  flaps 
26,  which  are  normally  held  closed  by  the  external  air-pressure  or  by  the 
usual  springs  or  other  suitable  devices  of  such  character  that  the  impact  of 
the  cash-carriers  when  arriving  at  them  will  momentarily  open  the  said 
valves  26  to  permit  said  carriers  to  drop  out,  said  valves  Immediately  dos- 
ing again  automatically.  Normally — that  is,  when  no  cash-carrier  is  in  the 
line— the  ball-valve  10  will  be  on  its  seat  and  all  the  valves  24,  26  will  be 
closed,  and  all  the  duty  the  exhauster  2  need^  then  do  is  to  maintain  the 
normal  small  vacuum  in  the  line,  thereby  reducing  its  necessary  duty  to  a 
minimum.  Now  suppose  the  valve  24  of  any  despatching-inlet  20  is  opened 
to  insert  a  carrier.  This  opening  momentarily  reduces  the  vacuum  by  al- 
lowing some  air  to  enter  the  line,  and  the  valve  10  drops  from  its  seat,  open- 
ing the  terminal  air-inlet,  which,  as  will  be  apparent,  is  at  the  remotest 
point  of  the  line,  measuring  through  the  tubing,  from  the  exhauster,  and 
therefore  beyond  any  despatching-inlet,  and  any  carrier  that  may  be  inserted 
into  the  line.  There  is  now  a  movement  of  air  through  the  line  toward 
the  exhauster,  which  when  the  cash-carrier  Is  inserted  moves  said  carrier 
toward  the  exhauster,  and  the  valve  24  at  that  inlet  where  the  carrier  was 
inserted  immediately  closes.  The  pressure  of  the  carrier  introduces,  as  we 
have  hereinbefore  stated,  additional  resistance  to  the  motion  of  the  air,  and 
valve  10  remains  more  or  less  open,  allowing  air  to  enter  at  the  terminal  air- 
inlet  8,  to  maintain  the  requisite  current  in  the  line  to  move  the  carrier 
through  the  line  until  it  is  discharged  at  the  proper  outlet  Immediately 
after  the  valve  at  the  outlet  closes  the  ball-valve  10  also  closes  and  the  ex- 
hauster again  performs  only  its  minimum  duty.  Suppose  that  while  one  car- 
rier is  traveling  through  another  is  inserted  Into  the  line.  It  may  be  either 
behind — that  id,  farther  from  the  exhauster— or  in  front  of — thiit  is,  between 
the  first  carrier  and  the  exhauster. ,  In  the  first  case  the  insertion  of  the  sec- 
ond carrier  will  not  even  momentarily  have  any  practical  effect  on  the  first 
carrier ;  but  the  valve  10  may  open  a  little  more  in  accordance  with  the  in- 
creased resistance  in  the  line.  In  the  second  case,  the  motion  of  the  first 
carrier  will  be  momentarily  arrested  or  checked,  and  then  when  the  valve 
of  the  despatching-inlet  at  which  the  second  carrier  was  inserted  closes 
the  first  carrier  will  again  proceed  toward  the  discharge-outlet,  in  both 
cases,  of  course,  the  second  carrier  also  moving  through  the  line  and  valve 
10  opening  according  to  the  resistance  in  the  line.  When  the  first  carrier 
drops  out  of  its  discharge-outlet,  the  second  carrier  will  be  momentarily  ar- 
rested or  checked  and  then  as  the  valve  of  the  disdiarge-outlet  closes  will 
continue  on  its  Journey,  the  valve  10  adjusting  itself  to  the  reduced  resist- 
ance in  the  line.  Thus  under  all  conditions  the  valve  at  the  terminal  air-in- 
let 3  adjusts  Itsdf  to  the  conditions  of  service  in  the  line  and  reduces  the 
duty  of  the  exhauster  to  minimum  required  for  that  service.  Referring  to 
Fig.  4,  the  depending  tube  30  is  preferably  closed  at  Its  lower  end,  whidi  has 
a  small  hole  40  and  is  provided  with  circumferential  ports  31.  A  sleeve  34, 
provided  with  circumferential  ports  which  in  the  open  position  register  with 
the  aforesaid  ports  31,  is  preferably  closed  at  the  bottom  and  works  with 
an  easy  approximately-tight  fit  on  said  tube  30,  being  stepped  at  its  open- 
port  position  by  a  pin  36,  which  works  in  a  slot  37.  The  ports  and  the 
weight  of  the  sleeve  are  so  adjusted  that  when  no  carrier  is  in  the  line  the 
sleeve  will  be  drawn  up  by  the  partial  vacuum  in  the  line  and  close  the  ports 
31,  but  that  when  a  carrier  is  in  the  line  the  sleeve  will  descend  to  more  or 
less  open  the  ports^  according  to  the  resistance  in  the  line,  the  operation  of 
this  form  of  dosure  being  the  substantial  equivalent  of  the  ball  shown  in  Fig. 
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3.  Any  suitable  device  may,  of  course,  be  used  to  automatically  control  the 
exhauster  according  to  the  varying  needs  of  the  line.  A  suUable  governor  1» 
shown  In  Fig.  8  (5),  consisting  of  a  diaphragm  47  of  the  well-kuown  type 
In  communication  by  tube  45  with  the  line-tube  1.  Said  diaphragm  47  con- 
trols the  valve  48  on  the  steam-pipe  51  by  the  lever  50,  and  said  valve  con- 
trols the  speed  of  the  englue  52,  which  drives  the  exhauster  2,  so  that  when 
the  terminal  Inlet-valve  is  opened,  as  when  a  carrier  is  In  the  line,  the  dia- 
phragm 47  being  raised  by  the  spring  49,  the  valve  48  Is  opened  and  the  en- 
gine and  exhauster  run  at  relatively-high  speed,  but  that  when  the  terminal 
inlet-valve  and  tube-line  are  dosed,  as  when  no  carrier  Is  in  the  liue,  the 
vacuum  developed  In  tube  1  will  draw  down  the  said  diai^ragm,  closing  said 
valve  48  and  slowing  down  the  engine  and  exhauster.*' 

There  can  be  no  question  as  to  the  utility  of  the  apparatus  of  the  pat- 
ent in  suit  Aside  from  its  convenience,  it  is  highly  economical  in  re- 
ducing to  a  minimum  the  power  necessary  for  the  operation  of  a  pneu- 
matic despatch  system  within  the  limits  of  distance  for  which  such 
patented  apparatus  is  adapted.  But  the  defendants  deny  the  validity 
of  the  patent  in  suit  on  the  ground  of  prior  patents  or  other  matter  of 
an  anticipatory  character,  and  also  deny  that,  on  the  assumption  that 
the  patent  in  suit  is  valid,  they  have  infringed  its  claims  or  either  of 
them.  We  shall  first  consider  the  question  of  the  validity  of  the  pat- 
ent. 

The  combination  of  claim  1  relates  to  a  vacuo  despatch  system,  and 
consists  of  (1)  a  line  of  tubing,  (2)  an  exhauster  operatively  connected 
therewith,  and  (3)  a  terminal  air-inlet  having  a  closure  which  auto- 
matically shuts  the  aif-inlet  when  no  carrier  is  being  despatched,  and 
automatically  opens  the  same  when  a  carrier  is  being  despatched,  sub- 
stantially as  described.  The  combination  of  claim  2  also  relates  to  a 
vacuo  despatch  system,  and  consists  of  (1)  a  line  of  tubing,  (2)  an 
exhauster  operatively  connected  therewith,  (3)  despatch-inlets  and  dis- 
charge-outlets normally  closed,  and  (4)  a  terminal  air-inlet  on  said  line 
remote  from  said  exhauster,  provided  with  a  closure  which  is  arranged 
to  automatically  shut  the  said  terminal  air-inlet  when  no  carrier  is 
being  despatched,  and  automatically  open  it  when  a  carrier  is  being 
despatched,  substantially  as  described.  The  meritorious  and  distin- 
guishing feature  of  the  apparatus  of  the  patent  in  suit  is  its  capacity 
to  transmit  carriers,  not  by  means  of  air  in  the  tubing  compressed  be- 
yond its  normal  condition  or  density,  nor  by  means  of  air  in  any  portion 
or  portions  of  the  tubing  so  compressed  in  connection  with  air  so 
rarified  in  other  parts  of  the  tubing  as  to  constitute  a  partial  vacuum. 
For  such  compression  of  air  would  involve  waste  of  power  and  con- 
sequently unnecessary  expense.  It  is  the  capacity  of  flie  apparatus  to 
transmit  carriers  by  means  of  air  in  the  tubing  so  rarified  between  the 
carrier  and  its  point  of  discharge  as  to  constitute  a  partial  vacuum, 
without  any  use  of  air  in  the  tubing  behind  the  carrier  compressed  be- 
yond its  normal  external  condition  and  thereby  to  reduce  the  expendi- 
ture of  power  to  a  minimum.  When  the  apparatus  is  in  a  normal  con- 
dition of  rest,  that  is  to  say,  not  transmitting  a  carrier,  the  exhauster 
causes  only  a  slight  vacuum  or  rarification  of  the  air  in  the  tubing 
just  sufficient  to  keep  the  valves  shut.  It  is  known  as  a  closed  system, 
for  such  it  is  in  its  normal  condition.    If  any  of  the  despatch  inlets 
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were  inadvertently  or  otherwise  opened  without  the  insertion  of  a  car- 
rier, the  closure  or  valve  10  will  automatically  open,  and  then  auto- 
matically shut  the  terminal  air-inlet  3.  By  arranging  the  tubing  in  a 
loop  as  shown  in  Fig.  1,  carriers  may  at  the  same  time  be  despatched 
in  opposite  directions.  The  terminal  air-inlet  is  remote  from  the  ex- 
hauster, not  necessarily  in  point  of  distance  on  a  straight  line  between 
the  two,  but  with  respect  to  the  length  of  the  tubing  between  them. 

In  the  brief  for  the  defendants  many  patents  are  referred  to  in 
support  of  their  contention  that  the  patent  in  suit  is  invalid  by  reason 
of  direct  anticipation  or  the  prior  art.  Among  these  are  U.  S.  patents 
Nos.  670,161,  and  624,201,  to  Fordyce;  No.  367,386  to  Given;  No. 
411,333  to  Given  and  Kelly;  Nos.  651,602,  682,829  and  640,020  to 
Pearsall;  No.  648,137  to  Woodman;  and  No.  338,138  to  Buell;  in  all 
of  which  a  pressure  and  not  a  vacuum  despatch  system  is  disclosed. 
It  is  urged  that  it  did  not  involve  inventive  genius  to  make  such  changes 
in  the  apparatus  of  the  above  patents  as  to  adapt  them  to  the  trans- 
mission of  carriers  under  a  vacuum  system  such  as  that  of  the  patent 
in  suit — ^that  such  alterations  were  within  the  competency  of  any  one 
skilled  in  the  art.  Doubtless  had  the  apparatus  in  question  been  seen 
and  examined  by  those  skilled  in  the  art,  as  disclosed  by  the  above 
patents,  and  they  had  been  asked  to  make  such  changes,  they  might 
have  done  so.  But  this  circumstance  fails  to  overcome  the  presump- 
tion of  validity  arising  from  the  granting  of  the  patent,  coupled  with 
the  nature  of  the  changes  necessary  to  be  made  to  convert  pressure 
despatch  system  into  vacuum  despatch  systems. 

In  addition  to  the  above  patents,  the  defendants  rely  upon  U.  S. 
patents  No.  652,960  to  Foyer;  No.  489,932  to  Clay;  the  second  certifi- 
cate of  addition  to  the  French  patent  No.  97,158  to  Crespin  &  La- 
pergue ;  British  patent  No.  6,536  to  Blakeney ;  and  U.  S.  patents  No. 
431,699  to  Leake,  and  No.  666,675  to  Hazard.  No  one  of  the  last 
named  patents  discloses  the  combination  of  either  of  the  claims  of  the 
patent  in  suit.  Patent  No.  652,960  to  Foyer,  discloses  a  combined 
vacuum  and  compressed  air  system,  unlike  the  system  of  the  patent 
in  suit  in  that  no  vacuum  is  produced  throughout  the  length  of  the 
system  for  forwarding  and  returning  carriers  wherever  inserted  in  the 
tubing,  but,  on  the  contrary,  contains  two  independent  transmissicMi 
tubes  in  one  of  which  a  partiaJ  vacuum  is  created  to  send  carriers  from 
the  salesman's  station  to  the  cashier's  station,  and  in  the  other  com- 
pressed air  is  employed  to  return  them  from  the  cashier's  station  to  the 
salesman's  station.  The  apparatus  also  lacks  a  closure  for  a  terminal 
air-inlet  having  the  operation  and  results  of  the  closure  of  the  terminal 
air-inlet  of  the  patent  in  suit ;  nor  does  it  disclose  a  terminal  air-inlet 
remote  from  the  exhauster  allowing  carriers  to  be  despatched  in  op- 
posite directions  in  a  loop  line  of  tubing.  Patent  No.  489,932  to  Clay 
also  discloses  a  combined  vacuum  and  compressed  air  system.  The 
carriers  are  sent  from  subscribers'  stations  by  means  of  a  vacuum  to 
a  central  station,  and  are  transmitted  from  the  central  station  to  the 
subscribers'  stations  by  compressed  air  in  the  tubing.  In  this  system 
only  one  carrier  can  be  sent  from  one  of  the  subscribers'  stations  at  a 
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time.  For  if  several  carriers  were  inserted  in  the  tubing,  the  delivery 
of  the  first  would  cause  the  introduction  of  compressed  air  which 
would  return  the  other  carriers  to  the  outer  or  terminal  station ;  where- 
as, in  the  apparatus  of  the  patent  in  suit,  although  several  carriers  are 
inserted  in  quick  succession  in  the  tubing  at  any  salesman's  station, 
the  terminal  air-inlet  valve  will  automatically  open  and  remain  open 
until  all  the  carriers  are  delivered,  when  it  will  automatically  shut; 
the  direction  of  the  air  current  not  being  reversed  but  always  m  a  di- 
rection toward  the  exhauster.  The  apparatus  of  the  Clay  patent  lacks 
a  terminal  air-inlet  having  the  operation  and  producing  the  results  of 
the  terminal  air-inlet  of  the  apparatus  of  the  patent  in  suit. 

The  apparatus  of  the  above-mentioned  French  patent  No.  97,158  to 
Crespin  &  Lapergue,  with  the  exception  of  that  shown  in  Fig.  2  of  the 
second  certificate  of  addition,  discloses  a  purely  pressure  system  for 
the  transmission  of  carriers,  termed  "trains,"  through  a  long  line  of 
pneumatic  tubing  divided  into  a  number  of  small  sections;  the  car- 
riers being  moved  successively  through  the  sections  by  the  pressure  of 
air  in  excess  of  its  normal  external  condition.  A  carrier  propelled  by 
compressed  air  v^dll  pass  through  and  to  the  end  of  the  first  section; 
"thence  it  will  pass  into  the  second  section,  where,  by  its  passage,  it 
will  close  a  door  behind  it,  and  will  instantly  open  a  valve,"  thereby 
admitting  compressed  air  for  its  transmission  through  the  second  sec- 
tion, and  so  on  until  the  carrier  reaches  the  discharge-outlet.  But  in 
the  second  certificate  of  addition,  the  patentees  refer  to  Fig.  2,  as 
showing  a  good  'Vacuum  relay,"  and  say  that  "its  operation  consists 
in  maintaining  the  line  closed  and  emptying  it  of  air  as  completely  as 
possible  in  the  intervals  between  the  trains,  opening  the  passage  only 
at  the  moment  the  trains  pass."  Under  this  vacuum  system,  a  carrier 
cannot  be  despatched  whenever  desired,  as  is  practicable  in  the  appara- 
tus of  the  patent  in  suit,  nor,  as  far  as  appears,  can  there  be  inter- 
mediate despatch-inlets.  We  do  not  find  in  the  above  mentioned  ap- 
paratus a  terminal  air-inlet  with  a  closure  automatically  shutting  and 
opening  such  inlet,  and  having  the  operation  or  producing  the  results 
of  either  of  the  combinations  of  the  patent  in  suit. 

The  British  patent  No.  6,536  to  Blakeney  clearly  is  not  an  anticipa- 
tion of  the  patent  in  suit.  There  is  a  terminal  air-inlet  and  an  ex- 
hauster at  each  end  of  the  line.  Not  more  than  one  carrier  can  be 
sent  from  either  end  of  the  line  at  one  time.  After  the  insertion  of 
a  carrier  in  the  sector,  the  latter  has  to  be  moved  manually  from  an 
inclined  to  a  vertical  position,  and  finally  if  a  sector  accidentally  or  in- 
advertently is  placed  m  a  position  proper  for  the  despatching  of  a  car- 
rier, and  tiie  latter  should  not  be  inserted,  the  exhauster  would  cause 
the  air  to  move  through  the  tubing  until  such  sector  was  manually 
replaced  in  its  normal  position  of  closure.  The  apparatus  of  the  Brit- 
ish patent  also  lacks  despatch-inlets  and  discharge-outlets  having  the 
operation  and  producing  the  results  of  either  of  the  combinations  of 
the  patent  in  suit.  Patent  No.  431,699  to  Leake  relates  to  tubular 
switches  for  transferring  carriers  from  one  to  another  line  of  tubing. 
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It  is  confined  to  switching  mechanism.  It  does  not  disclose  either  of 
the  combinations  of  the  patent  in  suit. 

Patent  No.  566,575  to  Hazard  shows  an  apparatus  under  which  air 
continues  for  a  period  of  time  to  flow  through  the  tubing  when  no  car- 
riers are  being  transmitted,  and  such  flow  will  continue  until  a  carrier 
is  inserted  in  the  tubing  to  be  returned  from  the  cashier's  station  to  the 
salesman's  station,  thereby  wasting  power  during  that  interval.  The 
closure  does  not  automatically  operate  upon  the  discharge  of  the  car- 
rier at  the  cashier's  station,  nor,  as  stated,  until  it  is  again  inserted  in 
the  line  of  tubing.  This  apparatus  thus  lacks  the  terminal  air-inlet 
with  a  closure  automatically  shutting  such  inlet  when  no  carrier  is 
being  despatched,  and  automatically  opening  the  same  when  any  car- 
rier is  being  despatched,  and  keeping  it  open  until  such  carrier  or 
other  carriers  in  transit  is  or  are  despatched,  when  the  closure  again 
operates. 

No  one  of  the  foregoing  patents  discloses  a  combination  containing 
elements  the  same  as  or  equivalent  to  all  those  of  the  combinations  of 
the  patent  in  suit,  co-operating  upon  the  same  principle  and  performing 
the  same  function  in  substantially  the  same  manner  and  producing 
substantially  the  same  results.  It  appears  from  the  file  wrapper  and 
contents  put  in  evidence  by  the  defendants  that  no  reference  was  made 
in  the  patent  office  to  any  of  the  foregoing  patents  or  any  others  as 
anticipating  or  otherwise  affecting  the  validity  of  the  application  for 
the  patent  in  suit.  The  only  objection  encountered  in  the  patent 
office  by  the  inventors  was  alleged  want  of  utility ;  but  this  objection 
was  properly  withdrawn  and  the  patent  granted.  We  have  no  doubt 
of  its  validity.  We  further  think  that  within  a  limited  field  it  covers 
what  may  fairly  be  deemed  a  pioneer  invention,  and  its  claims  are  en- 
titled to  a  somewhat  liberal  application  of  the  doctrine  of  equivalents. 
Paper  Bag  Patent  Case,  210  U.  S.  405,  28  Sup.  Ct.  748,  52  L.  Ed. 
1122.  We  are  therefore  brought  to  the  question  of  infringement  with 
which  the  court  below  solely  dealt  in  deciding  the  case. 

The  parties  agreed  by  stipulation  made  part  of  the  record  that  the 
defendants  December  10,  1906,  "installed  in  their  store  in  Newark, 
New  Jersey,"  a  pneumatic  despatch  tube  apparatus  identical  with  that 
shown  and  described  in  "complainants*  exhibit,  description  and  draw- 
ings of  defendants'  pneumatic  despatch  tube  apparatus,"  and  have 
continued  the  use  of  such  apparatus  up  to  the  present  time.  The 
drawing  which  illustrates  the  defendants'  apparatus  sufficiently  for  all 
practical  purposes  in  considering  the  question  of  infringement  is  Fig. 
1,  as  follows: 
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In  the  description  of  the  defendants'  apparatus  it  is  said: 

"l%e  drawings  lllnstrate  a  Pneumatic  Deeq^atch  Tobe  System  of  tbe  dan 
known  as  the  'Vacuo'  or  'all  sealed*  oystem,  wherein  a  partial  vacuum  is 
maintained  in  the  transit  tubes  by  means  of  vacuum  producing  madiinery, 
and  air  is  admitted  to  the  transit  tubes  for  driving  carriers,  through  the  end 
of  the  transit  tube,  called  the  bell-mouth,  such  air  being  controlled  by  a  nor- 
mally dosed  valve.  This  valve  is  located  in  the  transit  tube  near  the  end 
of  the  transit  tubes,  most  remote  from  the  source  of  power,  and  is  open  only 
when  carriers  are  being  transmitted  from  one  of  a  plurality  of  stations  to 
another  of  said  stations,  there  being  two  stations  on  each  line  of  the  transit 
tubes,  the  station  near  the  'bell-mouth  end,*  or  end  most  remote  from  the 
source  of  power,  being  designated  as  the  cashier*s  station,  the  oth^  station 
being  designated  as  a  salesman's  station.  Figure  1  of  the  drawings  is  a  dia- 
grammatic view  of  a  pneumatic  despatch  tube  system  of  the  'all  sealed  type' 
with  the  operating  parts  in  section  showing  the  normal  or  closed  position  of 
the  same.  *  *  *  Referring  to  I^ig.  1 — 1  is  a  transmission  tube  connectins 
the  cashier's  station  O  with  the  salesman*s  discharge  terminal  26  at  the  sales- 
nian*s  station  S.  27  Is  a  normally  closed  delivery  valve,  normally  dosing  the 
opening  in  the  discharge  terminal  26.  la  is  a  transmission  tube  connecting  the 
terminal  26  at  the  salesman's  station  S.  with  the  discharge  terminal  26a 
located  at  the  cashier's  station  O  and  which  terminal  is  normally  dosed  by 
a  ddivery  valve  27a  through  which  the  carriers  are  discharged  into  the  re- 
ceiving hopper  27b.  24  is  a  despatching  inlet  normally  dosed  by  the  valve 
24a  and  located  at  the  salesman's  station  S,  through  which  inlet  carriers  are 
inserted  into  the  transit  tube  la.  lb  is  a  tube  connecting  the  terminal  26a 
with  the  vacuum  drum  or  source  of  power  Fig.  2,  and  whidi  drum  or  ex- 
hauster is  normally  in  communication  with  the  transmission  tubes  1  and  la. 
3  is  a  bell-mouth  or  end  of  the  transit  tube  1  through  which  carriers  are  in- 
serted for  transmission  from  the  cashier's  station  C  to  the  salesman's  station 
S,  and  through  which  air  is  admitted  for  the  driving  of  carriers  from  either 
station  to  the  other  and  is  located  at  the  cashier's  station  0  at  a  point  most 
remote  from  the  source  of  power.  5  is  a  casing  or  housing  interposed  in  the 
transit  tube  1  near  the  "bell-mouth  3,  and  has  mounted  therein  a  valve  10, 
pivoted  at  9,  normally  closing  the  transit  tube  1  to  the  admission  of  external 
atmosphere.  4  is  a  cylinder  attached  to  the  housing  5  and  carries  mounted 
therein  the  piston  7  which  is  connected  with  and  adapted  to  operate  the  valve 
10  through  a  piston  rod  8  and  a  link  8a,  provided  with  a  yoke  8c  through 
which  the  piston  rod  8  is  slidably  mounted,  said  piston  rod  8  bdng  retained 
in  said  yoke  8c  by  the  retaining  nut  8d.  Said  link  8a  is  also  provided  with 
a  lug  8b  located  and  adapted  so  as  to  come  into  contact  with  the  upper  end 
of  piston  rod  8  when  the  same  travels  upwardly.  Said  cylinder  4  is  attached 
to  a  casing  or  housing  5  by  means  of  the  depending  pipe  5a  but  communica- 
tion between  said  cylinder  4  and  said  housing  5  Is  prevented  by  the  head 
5b  through  which  the  piston  rod  8  travels.  Said  head  5b  being  provided  with 
a  stuffing  box  adapted  to  prevent  leakage  of  air  around  said  piston  rod  & 
A  spiral  spring  11  is  Interposed  between  the  bottom  of  the  cylinder  4  and  the 
piston  6  and  normally  holds  the  piston  7  in  the  upper  part  of  the  cylinder  4. 
The  lower  part  of  the  cylinder  4,  below  the  piston  7,  is  connected  with  a  small 
suction  drum  or  header  2b,  through  a  pipe  2a.  This  small  suction  drum  or 
header  2b  is  connected  to  the  main  suction  drum  2  by  means  of  the  pipe  2c, 
and  a  partial  vacuum  is  normally  present  in  the  cylinder  4  both  above  and 
below  the  piston  7,  and  in  the  pipe  2a,  the  header  2b,  the  pipe  2c  and  the 
drum  2.  The  cylinder  4  above  the  piston  7  is  adapted  to  -communicate  with 
the  atmosphere  through  a  port  12  normally  closed  by  valve  13,  pivoted  at 
14  upon  the  outside  of  said  cylinder  4.  6  is  a  hollow  column  or  cylinder  con- 
nected with  and  In  communication  with  the  transmission  tube  1  at  a  point 
near  the  valve  10  and  between  said  valve  10  and  the  salesman's  station.  Said 
cylinder  6  having  mounted  therein  a  piston  6a  normally  hdd  against  the 
bushing  or  seat  6b  by  the  action  of  the  vacuum  in  the  transmission  tube  1. 
This  piston  6a  is  adapted  to  drop  by  gravity  away  from  its  seat  or  bushing 
6b,  through  a  fluctuation  of  the  vacuum  in  the  transmission  tube  1.  Said 
piston  6a  is  provided  with  a  short  rigidly  mounted  piston  rod  Ida  which 
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oomes  in  omtact  with  a  lever  of  the  valve  18,  when  said  piston  6a  falls  by 
gravity  (throoii^  being  released  from  its  seat  by  a  flnctnation  of  thQ  vacnum 
in  transmission  tnbe  1),  and  opens  the  port  12  and  admits  air  to  the  top  of 
cylinder  4  above  said  piston  7.  Cylinder  4  is  provided  with  a  by-pass  15  con- 
necting the  top  and  bottom  of  said  cylinder  above  and  below  the  piston  7, 
the  duct  of  said  by-pass  15  is  restricted  and  controlled  by  an  adjustable  tim- 
ing valve  15a.  16  is  a  pipe  connecting  with  and  adapted  to  admit  air  to  the 
top  of  the  cylinder  4  above  piston  7.  Said  pipe  being  normally  closed  by  a 
valve  17  mounted  in  the  bell-mouth  8  and  having  a  trip  18  projecting  into 
the  bell-mouth.  Said  pipe  16  communicating  with  said  cylinder  4  through 
the  lower  eud  of  the  depending  pipe  5a  at  a  point  below  the  sealing  wall  or 
head  5b.    The  operation  of  the  system  is  as  follows: 

The  cashier  or  operator  at  the  cashier's  station,  in  despatching  a  carrier 
to  the  salesman's  station  S  inserts  the  carrier  into  the  bell-mouth  3.  *  *  ^ 
Wihen  it  ^igages  and  depresses  the  trip  18  opening  the  valve  17  and  admit- 
ting air  to  the  top  of  cylinder  4  above  the  piston  7,  and,  there  being  a  normal 
vacuum  beneath  the  piston  7,  the  air  admitted  to  the  top  of  said  cylinder  4 
by  the  opening  of  the  valve  17  forces  said  piston  7  downwardly  against  the 
tension  of  the  spring  11  and  the  said  valve  10  is  thereby  opened  by  means 
of  the  said  rod  8  and  the  link  8a  connecting  the  said  valve  10  with  said  pis- 
ton 7.  The  (^>ening  of  this  valve  10  admits  air  into  the  transmission  tube  1 
beyond  the  seat  of  said  valve  through  the  bell-mouth  8  and  the  short  section 
of  the  transit  tube  1  interposed  between  the  housing  5  and  said  bell-mouth 
3,  driving  the  carrier  through  said  transmission  tube  1  in  the  direction  in- 
dicated by  the  arrow,  towards  the  salesman's  station  S.  The  carrier  having 
passed  the  trip  18,  the  valve  17  closes  by  its  own  gravity,  or  by  a  spring  (not 
shown)  provided  for  that  purpose.  The  closing  of  this  valve  17  shuts  off  the 
admission  of  air  to  the  upper  part  of  said  cylinder  4,  and  the  air  that  has 
remained  in  said  cylinder  and  which  had  forced  the  piston  7  downwardly 
is  gradually  exhausted  through  the  by-pass  15  by  the  timing  valve  15a  and 
through  the  pipe  2  and  header  2b,  pipe  2c  and  drum  2.  As  this  air  is  ex- 
hausted, the  spring  11  gradually  raises  the  piston  7  and  the  piston  rod  8  com- 
ing in  contact  with  the  lug  8b,  of  the  line  8a,  forces  the  valve  10  toward  its 
seat  or  normally  closed  position,  and  by  the  time  the  carrier  has  discharged 
through  the  valve  27  at  the  salesman's  station,  the  valve  10  has  been  moved 
into  the  path  of  the  air  current  In  the  housing  5  sufficiently  to  cause  it  to  be 
engaged  by  said  air  current  and  quickly  exerted  to  its  seat  in  advance  and 
fit  greater  speed  than  the  travel  of  the  piston  rod  8.  The  closing  of  said 
valve  10  shuts  off  further  admission  of  air  to  the  transit  tubes.  The  closing 
of  this  valve  10  is  timed  and  regulated  by  the  timing  valve  15a.  The  full 
opening  of  this  timing  valve  15a  permits  the  rapid  exhaustion  of  the  air  in 
the  top  of  said  cylinder  4,  and  the  consequent  rapid  rise  of  said  piston  7  clos- 
ing said  valve  10,  and  the  partial  closing  of  said  timing  valve  15a  retards 
the  exhaustion  of  the  air  In  the  cylinder  4  thereby  allowing  said  valve  10  to 
remain  open  for  a  longer  period.  In  (despatching  a  carrier  from  the  sales- 
man's station  S  to  the  cashier's  station  C  the  operator  opens  the  valve  24a 
and  inserts  the  carrier  into  the  despatching  Inlet  24.  ♦  ♦  ♦  The  opening 
of  this  valve  admits  air  to  the  transmission -tubes  1  and  la  causing  a  fluctua- 
tion of  the  pressure  within  said  tubes,  causing  the  piston  6a  to  drop  by  grav- 
ity from  Its  seat  6b  and  the  piston  rod  13a  comes  in  contact  with  the  lever 
attached  to  valve  13  opening  said  valve,  admitting  air  through  the  port  12 
to  the  top  of  cylinder  4  above  the  piston  7.  The  piston  7  is  now  forced  down- 
wardly in  the  manner  heretofore  described  In  the  operation  of  sending  a 
carrier  from  the  cashier's  station  to  the  salesman's  station.  The  valve  10  is 
consequently  opened  admitting  air  through  the  bell-mouth  3  causing  the  car- 
rier to  be  transmitted  to  Its  destination.  The  valve  24a  at  the  salesman's 
station  closes  immediately  after  the  carrier  has  been  Inserted  Into  the  Inlet 
24.  The  rush  of  the  air  current  through  the  transit  tube  1  when  the  valve 
10  is  open  is  such  that  a  partial  vacuum  is  created  in  the  upper  end  of  the 
hollow  column  or  cylinder  6  (which  Is  in  communication  with  the  transit  tube 
1)  above  the  piston  6a,  this  partial  vacuum  causes  the  piston  6a  to  again  rise 
to  its  seat  6l>,  thereby  allowing  the  valve  13  to  close,  cutting  off  the  admis- 
sion ot  air  to  the  top  of  cylinder  4  and  allowing  said  piston  7  to  close  the 
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valve  10  in  the  manner  heretofore  described,  so  that  when  the  air  above 
Bald  piston  Is  exhausted  from  the  top  of  cylinder  4  through  the  by-pass  15, 
regulated  by  the  valve  15a,  said  valve  10  will  be  closed  immediately  after 
the  discharge  of  the  carrier  and  the  system  has  resumed  its  former  normal 
position.  In  the  event  that  carriers  are  Inserted  for  transmission  at  either 
station  simultaneously  or  in  such  quiclc  succession  that  more  than  one  carrier 
is  being  transmitted  at  a  time,  em  added  quantity  of  air  is  admitted  to  the 
top  of  cylinder  4  tlirough  the  (H)ening  of  the  valve  17,  if  the  succeeding  car- 
rier is  inserted  at  the  cashier's  station,  or,  the  opening  of  the  valve  24a  at 
the  salesman's  station  causes  an  interruption  of  the  travel  of  the  current  of 
air  in  the  transit  tube  1,  momentarily,  and  this  momentarily  destroys  the 
vacuum  in  the  hollow  column  or  cylinder  6  above  the  piston  6a,  and  the 
piston  Oa  again  drops  downwardly  from  its  seat  6b  and  opens  the  valve  13, 
admitting  an  additional  quantity  of  air  to  the  top  of  cylinder  4  above  the 
piston  7  causing  the  opening  of  the  valve  10,  In  the  event  the  same  has  closed 
or  partly  closed,  and  the  timing  of  the  operation  of  said  mechanism  is  again 
set  to  commence  from  the  insertion  of  the  last  succeeding  carrier." 

Careful  examination  of  the  foregoing  agreed  statement  of  facts 
touching  the  construction  and  operation  of  the  defendants'  apparatus, 
in  connection  with  the  testimony,  produces  the  conviction  that  the 
defendants  have  appropriated  the  very  kernel  and  essence  of  the 
combination  of  the  patent  in  suit.  Without  going  into  details  we  ag^ee 
with  the  court  below  in  holding  that  the  defendants'  apparatus  con- 
tains the  first  two  elements  in  both  of  the  claims  of  the  patent  in  suit, 
namely,  "a  line  of  tubing^'  and  "an  exhauster  operatively  connected 
therewith,"  and  also  contains  the  third  element  in  the  combination  of 
claim  2,  namely,  "despatch-inlets  and  discharge-outlets  normally 
closed."  But  the  court  below  held  that  the  defendants'  apparatus  does 
not  contain  the  third  element  of  the  combination  of  claim  1,  and  the 
fourth  element  of  the  combination  of  claim  2  of  the  patent  in  suit, 
namely,  in  claim  1  "a  terminal  air-inlet  having  a  closure  which  auto- 
matically shuts  the  air-inlet  when  no  carrier  is  being  despatched  and 
automatically  opens  same  when  a  carrier  is  being  despatched,"  and  in 
claim  2  "a  terminal  air-inlet  on  said  line  remote  from  said  exhauster 
provided  with  a  closure  which  is  arranged  to  automatically  shut  the 
said  terminal  air-inlet  when  no  carrier  is  being  despatched  and  auto- 
matically open  it  when  a  carrier  is  being  despatched."  It  is  not  dis- 
puted that  the  valve  10  of  the  combination  of  the  patent  in  suit,  or  its 
equivalent,  is  in  the  terminal  air-inlet  of  the  defendants'  apparatus, 
that  it  serves  to  shut  from  the  transit  tubes  air  of  normal  external 
pressure,  and  that  the  defendants'  valve  10  is  arranged  to  shut  the 
terminal  air-inlet  when  no  carrier  is  being  despatched  and  open  it 
when  a  carrier  is  being  despatched.  But  it  is  claimed  that  while  valve 
10  of  the  combination  of  the  patent  in  suit  automatically  opens  and 
shuts  the  terminal  air-inlet,  valve  10  of  the  defendants'  apparatus 
does  not  automatically  open  or  shut  the  terminal  air-inlet. 

We  perceive  no  force  in  this  contention.  It  is  as  unnecessary  as  it 
would  be  wearisome,  in  view  of  the  agreed  statement  of  facts,  to  discuss 
minor  details  of  arrangement  or  construction  of  the  closure  mechanism 
in  the  defendants'  apparatus,  or  to  attempt  a  precise  definition  of  the 
term  "automatically."  Four  things  are  obvious :  (1)  that  in  the  defend- 
ants' apparatus  as  in  that  of  the  patent  in  suit,  an  exhauster  being  com- 
mon to  both,  the  transmission  of  a  carrier  is  due  to  the  difference  be- 
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tween  air  pressure  in  the  transit  tube,  not  above  its  normal  external 
density,  behind  the  carrier,  and  a  partial  vacuum  in  such  tubing  in  front 
of  it ;  (2)  that  in  neither  case  does  the  apparatus  gather  and  insert  car- 
riers into  the  tubing  for  transmission,  but  in  both  cases  they  must  be 
manually  inserted;  (3)  that  in  both  cases  the  mere  insertion  of  the 
carrier  results  in  its  transmission  through  the  tubing  by  means  of 
the  partial  vacuum  in  front  of  it  created  by  the  exhauster;  and  (4) 
that  in  both  cases  the  opening  and  closing  of  the  terminal  inlet  are 
caused  by  variation  in  air  pressure  in  connection  with  gravity  or  its 
equivalent  The  defendants'  apparatus,  therefore,  notwithstanding 
some  difference  in  its  details  of  arrangement  or  construction  is  nei- 
ther more  nor  less  automatic  than  that  of  the  patent  in  suit;  the 
manual  insertion  of  the  carrier  in  either  case  being  the  controlling 
factor  in  the  operation  of  the  apparatus. 

We  think  that  undue  significance  was  attached  by  the  court  be- 
low to  the  phrase  "substantiall)r  as  described."  The  complainants 
certainly  are  not  by  any  descriptive  language  in  the  claims  or  either 
of  them  restricted  to  the  precise  form  or  forms  of  closure  mechanism 
preferably  set  forth  in  the  patent  description.  Nor  does  the  descrip- 
tion state  directly  or  indirectly  that  the  patentees  were  to  be  confined 
to  such  particular  form  or  forms  of  closure  mechanism.  On  the  con- 
trary the  patentees  say: 

"The  inyentlon,  therefore,  is  not  limited  to  any  special  dosing  device,  but 
equally  corers  all  such  devices  which,  in  combination  with  the  line  and  the 
exlianster,  close  the  line  when  no  carrier  is  being  despatched  and  open  it 
when  one  or  more  carriers  is  or  are  being  despatched,  thereby  producing 
the  economy  of  energy  at  which  our  invention  aims.  ♦  ♦  •  Said  closure 
can  be  constructed  and  arranged  in  many  ways,  without  departing  from  our 
invention,  and  we  show  two  modifications  thereof  whidi  work  well  in  prac- 
tice- 
Further,  we  have  already  said  that  the  apparatus  of  the  patent  in 
suit  was,  within  a  limited  field,  a  pioneer  invention,  and  that  the 
claims  are  entitled  to  some  liberality  in  the  application  of  the  doctrine 
of  equivalents;  and  we  think,  in  view  of  the  new  and  meritorious 
character  of  the  combination  invention  of  the  patent  in  suit,  that  it 
involves  no  abuse  in  the  application  of  that  doctrine  to  hold  that  the 
-combination  of  the  defendants'  apparatus  contains  elements  the  same 
as  or  equivalent  to  those  of  the  combinations  of  claims  1  and  2,  co- 
operating upon  the  same  principle  and  performing  the  same  function 
in  substantially  the  same  manner  and  producing  substantially  the  same 
results.  The  timing  valve  15a  to  r^^late  the  discharge  of  air  from 
the  portion  of  cylinder  4  above  piston  7,  was  necessitated  by  the  pe- 
culiar and  circuitous  form  of  closure  mechanism  adopted  by  the  de- 
fendants for  the  purpose,  as  it  seems  to  us,  of  reaching  substantially 
the  same  result  as  that  secured  by  the  closure  mechanism  of  the  pat- 
ent in  suit.  But  be  that  as  it  may,  it  does  not  change  the  essential 
constructive  principle  or  function  of  the  apparatus,  and  if  an  improve- 
ment, regard  being  had  to  the  character  of  the  invention  of  the  pat- 
ent in  suit,  its  presence  cannot  avoid  the  charge  of  infringement. 

In  view  of  the  foregoing  considerations  we  think  the  court  below 
erred  in  dismissing  the  bill,  and  that  its  decree  must  be  reversed,  with 
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costs,  and  with  a  direction  for  the  entry  of  a  decree  in  favor  of  the 
complainants  for  an  injunction  and  an  accounting  as  prayed  for  in 
the  bill;   and  it  is  so  ordered. 

J.  B.  Mcpherson,  District  judge.  I  agree  that  the  patent  in 
suit  is  valid,  but  feel  obliged  to  dissent  from  the  conclusion  that  the 
appellees  have  infringed.  Upon  this  branch  of  the  case  I  am  satis- 
fied with  what  Judge  Lanning  has  said,  and  I  would  affirm  the  de- 
cree on  his  opinion. 

(180  Fed.  726.) 
UNDERWOOD  TYPEWRITER  OO.  v.  TYPEWRITER  INSPECTION  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  5,  1910.) 

No.  218. 

Patents  (I  328*) — Infringement— Typewriting  Machines. 

The  Wagner  patent,  No.  523,608,  and  the  Wagner  and  Wagner  patent* 
No.  559,345,  both  for  improvements  in  typewriting  machines,  construed, 
and  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Equity.  Suit  by  the  Underwood  Typewriter  Company  against 
the  Typewriter  Inspection  Company.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

On  appeal  from  a  decree  dismissing  the  bill  in  a  suit  for  infringement  of 
two  letters  patent  owned  by  complainant,  and  granted,  respectively,  to  H. 
L.  W^agner,  assignor  to  Franz  X.  Wagner,  and  to  H.  L.  and  F.  X.  Wagner, 
for  improvements  in  typewriting  machines.  The  first  of  these,  No.  523,698 
called  the  senior  patent,  was  granted  July  31,  1804,  claims  1,  3  and  11  being 
in  issue.  The  second,  No.  559,345,  called  tbe  junior  patent,  was  granted 
April  28,  189G,  claim  26  being  in  issue. 

The  defendant  is  the  seller  of  the  alleged  infringing  machines  manufactured 
by  R  C.  Steams  &  Co.  The  Steams  CJompany  is  defendant  in  a  companion 
suit  involving  identical  issues  and  counsel  have  stipulated  on  the  record  that 
the  testimony  in  tbe  above-entitled  action  shall  also  be  the  testimony  in  the 
action  pending  against  the  Stearns  Company. 

The  Circuit  Court,  apparently  with  considerable  hesitation,  held  that  claim 
3  of  the  senior  patent  and  claim  26  of  the  junior  patent  were  valid,  but  that 
neither  was  infringed. 

Arthur  v.  Briesen  and  Eugene  Eble,  for  appellant. 
J.  Edgar  Bull  and  Alfred  Wilkinson,  for  appellee- 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  As  we  agree  in  thinking  that  none  of  the 
claims  is  infringed  we  will  confine  what  we  have  to  say  to  the  defense 
of  noninfringement. 

The  claims  of  the  senior  patent,  which  are  in  controversy,  are  as 
follows : 

"1.  The  combination,  with  a  suitably  actuated  type-bar  provided  with  a 
plurality  of  type,  of  a  platen  or  paper  carriage  made  vertically  shiftable  in 
a  rectilinear  direction  so  as  to  bring  the  paper  to  the  printing  points  of  the 
various  types,  movable  arms  0"  located  on  opposite  sides  of  the  machine  and 
on  which  the  carriage  permanently  rests  and  independent  levers  for  shift- 
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Ing  ihe  arms,  and  a  detent  for  holding  the  carriage  after  being  shifted  or 
raised,  substantially  as  described." 

**S.  The  combination  with  a  suitably  actuated  typeter  of  a  platen  or  pa- 
per carriage,  movable  legs  for  the  carriage,  arms  C"  made  to  engage  said 
l^;s,  a  rock  shaft  to  which  said  arms  are  fixed,  an  actuating  lever  for  each 
of  said  arms,  and  a  detent  for  engaging  one  of  said  arms,  the  actuating  lever 
of  said  last  named  arm  being  made  to  ^gage  the  detent  to  release  the  latter, 
substantially  as  described." 

**11.  The  combination  with  a  suitably  actuated  type-bar  provided  with  a 
plurality  of  type,  and  a  pivot  about  which  the  type  bar  swings,  of  a  platen 
or  paper  carriage  made  vertically  shiftable  so  as  to  bring  the  paper  to  the 
printing  points  of  the  various  types,  movable  arms  C"  located  on  opposite 
sides  of  the  madiine  and  on  which  the  platen  perman^itly  rests,  and  inde- 
pendent levers  for  shifting  the  arms,  said  levers  b^ng  loose  or  detached  from 
the  arms  C  so  that  the  latter  can  move  independently  of  the  levers,  substan- 
tially as  described." 

The  claim  of  the  junior  patent  is  as  follows: 

••2a.  A  suitably-actuated  type-arm  provided  with  a  plurality  of  type.  In 
combination  with  a  vertically-movable  platen,  oiH[X)Bitely-located  keys  for 
moving  said  platen,  a  lock  for  one  of  said  keys,  said  lock  having  a  releasing- 
arm  actuated  by  another  of  said  keys  and  a  rodL-shaft  to  opp<»ite  end  por- 
tions of  which  said  lock  and  releasing  arm  are  fixed,  substantially  as  de- 
scribed." 

The  elements  of  the  combination  of  the  first  claim  arc : 

First  A  suitably  actuated  type-bar  provided  with  a  plurality  of  type. 

Second.  A  platen  or  paper  carriage  made  vertically  shiftable  in  a 
rectilinear  direction. 

Third.  Movable  arms  C  located  on  opposite  sides  of  the  machine 
and  on  which  the  carriage  permanently  rests. 

Fourth.  Independent  levers  for  shifting  the  arms. 

Fifth.  A  detent  for  holding  the  carriage  after  being  shifted  or 
raised. 

The  elements  of  the  third  claim  are; 

First.  A  suitably  actuated  type-bar. 

Second.  A  platen  or  paper  carriage. 

Third.  Movable  legs  for  the  carriage. 

Fourth.  Arms  C"  made  to  engage  said  legs. 

Fifth.  A  rock  shaft  to  which  said  arms  are  fixed. 

Sixth.  An  actuating  lever  for  each  of  said  arms,  one  of  said  levers 
being  made  to  engage  a  detent. 

Seventh.  A  detent  for  engaging  one  of  said  arms. 

The  elements  of  the  eleventh  claim  are: 

First.  A  suitably  actuated  type-bar  provided  with  a  plurality  of 
type. 

Second.  A  pivot  about  which  the  t)T)e-bar  swings. 

Third.  A  platen  or  paper  carriage  made  vertically  shiftable. 

Fourth.  Movable  arms  C"  located  on  opposite  sides  of  the  machine 
on  which  the  platen  permanently  rests. 

Sixth.  Independent  levers  for  shifting  the  arms  C,  said  levers  be- 
ing loose  or  detached  from  the  arms  C"  so  that  they  can  move  inde- 
pendently of  the  levers. 

The  elements  of  claim  26  of  the  junior  patent  are: 

First  A  suitably  actuated  type-arm  provided  with  a  plurality  of 
type. 
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Second.  A  vertically  movable  platen. 

Third.  Oppositely  located  keys  for  moving  said  platen. 

Fourth.  A  lock  for  one  of  said  keys,  said  lock  having  a  releasing 
arm  actuated  by  another  of  said  keys. 

Fifth.  A  rock  shaft,  to  opposite  end  portions  of  which  said  lock 
and  releasing  arm  are  fixed. 

Long  prior  to  July,  1894,  the  typewriting  art  had  advanced  to  a 
high  state  of  perfection.  Neither  of  the  complainant's  patents  is 
generic;  both  relate  to  comparatively  unimportant  improvements.  A 
broad  construction  of  the  claims  is,  therefore,  unwarranted. 

The  defendant's  machine  does  not  infringe  claim  1  of  the  senior 
patent  because  it  does  not  have  the  vertically  shiftable  platen  or  paper 
carriage  which  is  the  second  element  of  the  combination  of  that  claim. 
In  the  defendant's  machine  the  carriage  moves  horizontally,  but  not 
vertically  or  in  a  rectilinear  direction.  The  difference  in  the  move- 
ment of  the  platen  of  the  patent  and  of  the  defendant's  machine  might 
be  disregarded  were  it  not  for  the  fact  that  the  words  "in  a  rectilinear 
direction"  were  inserted  after  the  claim  had  been  rejected  on  the 
patent  to  Mulligan,  cited  by  the  examiner. 

The  defendant  does  not  have  the  third  element  of  the  claim  for 
the  reason  that  its  carriage  does  not  rest  permanently  on  movable 
arms  located  on  opposite  sides  of  the  machine  or,  indeed,  on  movable 
arms  of  any  kind. 

The  defendant  does  not  have  the  independent  shifting  levers  of  the 
fourth  element,  but  parts  known  as  permanent  and  temporary  shift 
keys,  located  one  above  the  other  on  the  extreme  right  of  the  key- 
board. The  permanent  shift  key  is  not  a  lever,  but  is  used  to  depress 
and  hold  in  a  depressed  position  the  temporary  shift  key  which  is 
used  to  release  the  permanent  shift  key,  the  latter  being  dependent 
upon  the  former.  It  cannot  therefore  be  regarded  as  one  of  the  "in- 
dependent levers"  of  the  claim  for  reasons  that  it  is  not  a  lever  and  it 
is  not  independent. 

The  defendant  does  not  have  the  "detent  for  holding  the  carriage" 
unless  the  permanent  shift  key  can  be  so  considered. 

But  this  argument  of  the  complainant  is  fatal  to  its  contention  that 
the  same  part  may  be  a  detent,  and  an  independent  lever.  Either 
the  fourth  or  the  fifth  element  of  the  claim  is  lacking. 

If  we  assume  that  the  permanent  shift  key  is  a  detent  for  holding 
the  carriage  by  the  temporary  shift  key  lever,  we  cannot  say  that  it  is 
independent  of  that  lever.  If  it  be  independent  it  is  not  a  detent. 
Furthermore,  it  does  not  hold  the  carriage  in  a  shifted  position.  It 
does  hold  the  platen,  but  "platen"  and  "carriage"  are  not  equivalent 
terms,  in  this  controversy  at  least,  for  the  reason  that  the  patentee  only 
succeeded  in  getting  the  claim  allowed  by  consenting  to  the  substi- 
tution of  the  latter  word  for  the  former,  thus  limiting  the  claim 
to  a  structure  where  the  carriage,  including  the  platen,  is  held  by  the 
detent  and  not  the  platen  alone.    In  August,  1893,  the  examiner  wrote: 

••Tbe  word,  'platen*  sbould  read  'carriage*  in  line  5,  claim  I." 

Tb  this  the  attorneys  replied : 

"Claim  1,  line  5,  change  *platen*  to  'carriage.*  •• 
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Having  consented  to  this  change  in  order  to  secure  the  claim  they 
now  seek  to  have  the  claim  construed  precisely  as  it  was  before  the 
change  was  made.    This  cannot  be  done. 

The  defendant's  machine  does  not  infringe  the  third  claim.  Here, 
again,  we  have  the  self-imposed  limitation — the  patentee  consenting 
to  the  substitution  of  "carriage"  for  "platen." 

As  before  stated  these  words  cannot  be  regarded  as  s)mon)rmous, 
on  the  contrary,  each  must  be  construed  to  refer,  respectively,  to  the 
"carriage  C"  and  the  "platen  A"  of  the  patent.  The  defendant  does 
not  have  the  "movable  legs,"  or  "movable  arms,"  which  constitute  the 
third  and  fourth  elements  of  the  claim  for  the  reason  that  its  carriage 
is  never  shifted  in  the  sense  of  the  patent,  but  rests  on  stationary 
horizontal  tracks,  upon  which  it  travels.  As  it  has  no  movable  legs  it 
can  have  no  movable  arm  to  engage  "said  legs."  Defendant's  arms 
do  not  support  the  carriage,  but  only  the  platen,  and  are  in  no  way 
connected  with  the  guides  which  are  said  to  be  the  movable  legs  and, 
of  course,  do  not  "engage"  them.  The  seventh  element  of  the  claim 
is  also  absent  in  defendant's  machine.  The  arms  which  support  the 
platen  are  at  the  top  of  die  machine  and  cannot  engage  with  a  detent 
which,  in  both  structures,  is  at  the  bottom  of  the  machine.  In  the 
patented  structure  one  of  the  arms  C  engages  directly  with  the  de- 
tent, but  by  no  possibility  can  either  of  the  arms  41  41  which  support 
the  platen  and  which,  complainant  contends,  are  the  equivalents  for  the 
arms  C"  of  the  patent,  engage  with  the  detent  of  defendant's  machine. 

The  defendant  does  not  infringe  claim  11  of  the  senior  patent  for 
the  reason  that  it  does  not  have  the  fourth  and  fifth  elements  there- 
of. The  claim  was  rejected  on  reference  to  the  Mulligan  patent  and 
was  only  allowed  after  the  patentee  had  limited  it  by  adding  th^eto  the 
words  "said  levers  being  loose  or  detached  from  the  arms  C"  so  that 
the  latter  can  move  independently  of  the  levers." 

The  defendant  does  not  have  this  added  function. 

The  defendant  does  not  infringe  claim  26  of  the  junior  patent  for 
the  reason  that  it  does  not  have  the  third,  fourth  and  fifth  elements 
thereof.  The  claim  as  originally  filed  was  much  broader  than  as  al- 
lowed. By  amendment  the  keys  must  be  "oppositely  located,"  and  the 
combination  was  enlarged  to  include  "a  rockshaft  to  opposite  end  por- 
tions of  which  said  lock  and  releasing  arm  are  fixed." 

The  defendant's  machine  does  not  have  oppositely  located  keys,  one 
of  them  having  a  lock  and  the  other  an  arm,  whidi,  when  the  key  is 
pressed  down,  releases  the  lock.  The  permanent  and  temporary  shift 
keys  at  the  lower  right  hand  comer  of  the  defendant's  structure  do  not 
answer  the  claim  because  they  are  located  as  near  each  other  as  it  is 
possible  to  place  them.  It  cannot  be  that  said  phrase  "oppositely  lo- 
cated" imposes  an  unnecessary  limitation  on  the  claim;  the  patentee 
could  not  have  obtained  the  claim  without  it.  Again,  the  defendant 
does  not  use  a  lock  for  one  of  said  keys  which  is  unlocked  by  a  re- 
leasing arm  actuated  by  the  other  key,  nor  does  it  have  a  rock-shaft  to 
opposite  end  portions  of  which  said  lock  and  releasing  arm  are  fixed. 
In  the  patented  structure  there  is  a  spring  actuated  rock-shaft  extend- 
ing across  the  entire  front  of  the  machine  from  the  temporary  shift 
key  on  the  extreme  kft  to  the  permanent  shift  key  on  the  extreme 
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right.  When  the  permanent  key  is  depressed  a  detent  on  the  rock-shaft 
is  sprung  into  a  notch  on  the  upright  of  the.  key  which  is  held  in  this 
position  until  the  temporary  key  at  the  extreme  left  of  the  machine 
is  depressed,  by  which  action  the  permanent  shift  key  is  released. 

The  defendant  has  no  such  mechanism. 

We  cannot  resist  the  conclusion  that  the  complainant  is  attempting 
to  broaden  the  claims  in  controversy  in  a  manner  not  justified  by  the 
position  of  the  patentees  in  the  art.  Their  machines  are,  no  doubt, 
ingenious  and  successful,  but  so  are  those  of  the  defendant,  and  we 
see  no  reason  why  the  latter  should  pay  tribute  to  the  former.  In  the 
nature  of  the  case,  both  being  typewriters,  many  similarities  are  observ- 
able between  the  two  machines,  but  we  are  confident  that  the  defendant 
has  not  used  the  combinations  covered  by  the  claims  in  controversy. 

The  decree  is  affirmed  with  costs. 


(180  Fed.  730.) 

TRETHAWAT  et  al.  v.  W.  B.  BERTELS  &  SON  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    July  6,  1910.) 

No.  1,361. 

Patents  (|  328*) — Noveltt— Can  Cover-Fasteneb. 

The  reiSBuev  No.  12,029,  of  the  Bertels  patent,  No.  802,677,  for  a  can 
cover-fastener,  field  void  for  lack  of  patentaUe  novelty,  in  Tiew  of  the 
prior  art 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 

Suit  in  equity  by  the  W.  B.  Bertels  &  Son  Company  against  William 
Trethaway,  John  Trethaway,  Joseph  Trethaway,  Richard  Trethaway, 
and  Charles  Trethaway.  Decree  for  complainant  (175  Fed.  971),  and 
defendants  appeal.    Reversed. 

E.  T.  Fenwick  and  Melville  Church,  for  appellants. 

David  P.  Wolhaupter,  for  appellee. 

Before  LANNING,  Circuit  Judge,  and  BRADFORD  and  Mc- 
PHERSON,  District  Judges. 

BRADFORD,  District  Judge.  This  is  an  appeal  taken  by  William 
Trethaway,  John  Trethaway,  Joseph  Trethaway,  Richard  Trethaway 
and  Charles  Trethaway,  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  middle  district  of  Pennsylvania,  in  a  suit  in 
equity  brought  against  them  by  the  W.  B.  Bertels  &  Son  Company  for 
infringement  of  reissue  letters  patent  of  the  United  States  No.  12,629, 
dated  April  9,  1907,  the  same  being  a  reissue  of  an  original  patent 
No.  802,677,  dated  October  24,  1905,  for  an  alleged  new  and  useful 
cover-fastener  for  cans.  The  original  patent  was  granted  to  Charles 
E.  Bertels  and  was  by  him  assigned  to  the  Wyoming  Valley  Trust 
Company,  Trustee,  and  the  reissue  patent  was  granted  to  Bertels  as 
assignor  to  that  company  as  trustee.    The  title  to  the  patent  subse- 
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quently  passed  to  the  complainant  below,  appellee.  The  patent  in  suit 
contains  four  claims,  all  of  which  were  sustained  by  the  court  below 
and  held  to  have  been  infringed.    They  are  as  follows : 

"L  The  combination  witli  a  receptacle  having  a  wired  edge  disposed  on 
the  inner  side  thereof,  of  a  cover  having  inward-projecting  bosses,  fastening 
devices  embodying  buttons  adapted  to  interlock  with  the  edge,  and  rivets 
rigidly  connected  with  the  buttons  and  having  nicked  heads  disposed  with- 
in the  bosses,  the  nicks  being  arranged  lengthwise  of  the  buttons. 

"2.  The  combination  with  a  receptacle  having  an  intumed  rolled  edge,  of 
a  cover,  cover-fastening  devices  including  buttons  adapted  to  interlock  with 
said  Inturned  edge,  and  button-carrying  members  having  nicked  operating- 
heads  shaped  to  indicate  the  positions  of  the  buttons  and  bearing  a  definite 
relation  thereto. 

"3.  The  combination  with  a  rec^tade  having  an  intumed  edge,  of  a  flat 
cover  stamped  to  form  inward-projecting  bosses,  fastening  devices  embodying 
buttons  adapted  to  interlock  with  the  inturned  edge,  and  button-carrying 
members  liaving  tool-engaging  heads  disposed  witliin  the  bosses  and  shaped 
to  indicate  the  positions  of  the  buttons. 

"4.  The  combination  with  a  receptacle  having  an  intumed  edge,  of  a  flat 
cover  having  la  ward-extending  bosses  and  fastening  devices  embodying  but- 
tons adapted  to  lode  with  the  intumed  edge,  and  button-carrying  members 
having  operating-heads  located  wholly  within  said  recesses." 

In  the  description  of  the  patent  in  suit  Bertels,  among  other  things, 
says: 

'^his  Invention  relates  to  cover-fastenings  for  cans.  The  object  of  the  in- 
vention is  to  dispense  with  the  employment  of  screw-threads,  hinges,  and 
hasps,  and  staples,  and  other  equivalent  forms  of  fastening  devices  for  hold- 
ing a  cover  upon  a  can,  and  in  lieu  thereof  to  provide  a  simple  and  thorough- 
ly efficient  form  of  fastening  device  which  may  be  readily  applied  to  the 
cover  and  which  by  interlocking  with  the  edge  or  rim  portion  of  the  can  wiU 
be  positive  in  holding  the  cover  and  can  assembled;  furthermore,  to  obviate 
the  formation  of  obstructions  or  extended  parts  in  the  fastening  device, 
whereby  damage  thereto  will  be  positively  prevented.  ♦  •  ♦  The  present 
invention  is  described  as  used  in  connection  with  a  metallic  can,  such  as  em- 
ployed in  the  shipping  of  lard;  but  it  virill  be  obvious  that  the  lodcing  de- 
vice will  be  adaptable  for  use  in  connection  with  cans  or  receptacles  for  hold- 
ing other  materials  and  also  cans  constructed  on  other  lines  than  that  shown." 

The  patented  mechanism  may  be  p^enerally  described  as  consisting 
of  a  can  with  an  inwardly  projecting  nm  or  bead  running  around  on  the 
inside  of  the  upper  edge,  and  in  such  position  as  to  be  engaged  by  the 
locking  device,  which  consists  of  an  oblong  strip  of  metal  with  an 
opening  in  it  to  be  engaged  by  the  shank  of  a  rivet  having  a  head  with 
a  nick  or  slot  disposed  longitudinally  of  the  button,  the  nick  or  slot 
serving  at  once  as  a  means  of  turning  the  button  and  to  indicate  by  its 
line  of  direction  whether  the  button  is  or  is  riot  in  engagement  with 
the  bead  of  the  can.  There  is  a  depression  or  boss  in  the  cover  in 
which  the  head  of  the  rivet  rests  in  order  that  it  may  not  extend  above 
the  plane  of  the  cover  and  thereby  interfere  with  the  labeling  of  the 
can  or  prevent  the  "piline  of  the  cans  one  on  the  other  without  dent- 
ing the  bottoms  or  possibly  damaging  the  locking  devices."  The  but- 
ton which  is  engaged  by  the  shank  of  the  rivet  is  just  beneath  the  bot- 
tom of  the  depression  or  boss  and  at  such  a  level  as  will  permit  its  en- 
gagement with  the  bead  or  inwardly  projecting  rim  of  the  can  in  such 
manner  as  to  produce  "sufficient  f  rictional  resistance  between  the  biit- 
tcm  and  the  bead  to  prevent  the  former  from  accidentally  working 
104C.O.A.— 7 
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loose/*  The  cover  is  to  be  provided  with  as  many  locking  devices 
as  may  be  found  necessary  or  desirable. 

The  defendants  below,  appellants,  attack  the  validity  of  the  reissue, 
deny  infringement  and  challenge  the  validity  of  the  patent  for  want 
of  novelty.  It  is  unnecessary  to  discuss  the  question  of  infringement 
or  that  relating  to  the  reissue,  as  we  are  clearly  of  opinion  that  the 
invention  was  devoid  of  patentable  novelty.  The  presumption  of  valid- 
ity arising  from  the  grant  of  letters  patent  is  of  no  avail  where  the 
prior  art  excludes  all  reasonable  assumption  of  novelty  or  the  exercise 
of  inventive  genius.  Utility  alone  cannot  support  the  patent  monopoly. 
In  this  case  the  prior  art,  if  not  operating  by  way  of  direct  anticipa- 
tion of  the  combinations  of  the  several  claims,  left  no  room  for  the 
exercise  of  inventive  genius  or  the  display  of  patentable  novelty  with 
respect  to  them.  No  discussion  of  the  subject  at  length  or  in  detail 
is  required.  There  are  many  patents  so  clearly  disclosing  the  prior 
art  as  to  negative  beyond  question  any  patentable  novelty  in  the  al- 
leged invention.  Among  them  are  English  patent  No.  10,410  to 
Turner,  English  patent  No.  1,478  to  Mauser,  and  the  following  United 
States  patents:  No.  362,920  to  Schandein,  No.  388,992  to  C.  &  E.  H. 
Morgan,  and  No.  689,780  to  Howard. 

For  the  reasons  given  the  decree  of  the  court  below  must  be  re- 
versed, with  costs ;  and  it  is  so  ordered. 


(180  Fed.  732.) 

STATE  BANK  OF  CHICAGO  et  al.  v.  HILLMAN'S. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     June  10,  1910.) 

No.  1,629. 

1.  Patents  (§  165*) — Scope— Description  op  Invention. 

A  patentee  cannot  describe  something  to  the  world  in  his  letters  pat- 
ent that  means  just  that  thing  or  its  equivalent,  and,  having  claimed 
that,  claim  In  addition  something  not  thus  described  and  not  equivalent. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  §  241;  Dec.  Dig. 
§  165.*] 

2,  Patents  (§  328*) — Infringement— Cubtain-Stbetcheb. 

The  Mayr  patent,  No.  705,857,  for  a  curtain-stretcher,  Is  limited  by 
the  description  and  drawings  to  a  stretcher  the  bars  of  which  are  "adapt- 
ed to  fold  in  the  same  plane."    As  so  construed,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  State  Bank  of  Chicago,  Walter  A.  Mayr, 
Charles  G.  Carlson,  and  the  Chicago  Curtiin  Stretcher  Company 
against  Hillman's,  -a  corporation.  Decree  for  defendant,  and  complain- 
ants appeal.    Affirmed. 

The  appeal  is  from  a  decree  dismissing  the  bill  for  want  of  equity. 
The  bill  was  to  restrain  the  infringement  of  letters  patent  No.  705,857, 
issued  July  29, 1902,  to  Walter  A.  Mayr,  for  a  curtain-stretcher.  The 
material  descriptive  portion  of  the  patent  is  as  follows : 

*For  oUier  cases  see  same  topic  A  §  rnxMBBR  in  Dec.  &  Am.  Digs.  1D07  to  date,  it  Rep'r  Indexaa 
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"My  inyentioii  relates  to  cnrtaln-etretchers ;  and  the  object  thereof  Is  to 
provide  a  cortain-stretdier  having  a  center  brace,  the  side  bars  and  brace 
being  so  constructed  that  they  may  be  folded  together  intact,  a  further  ob- 
ject being  to  iM*ovide  a  curtain^tretcher  of  the  greatest  efficiency  with  a 
mlnlmnm  cost  of  manufacture.  I  attain  these  objects  by  the  construction 
illustrated  in  the  accompanying  drawings,  in  which — 

•*Blgure  1  is  a  front  view  of  a  curtain-stretcher  constructed  according  to 
my  inv^ition.  Fig.  2  is  a  view  of  the  center  brace  and  side  bars  folded  and 
illustrating  the  operation  of  unfolding.  Fig.  3  is  a  rear  view  of  a  curtain- 
stretcher,  showing  a  modified  form.  Fig.  4  is  a  view  illustrating  the  opera- 
tion of  the  same  in  folding  or  unfolding;  and  Fig.  5  is  a  rear  view  of  the 
bars  folded,  as  in  Fig.  2,  but  showing  another  modified  form. 

"In  the  accompanying  drawings  the  several  parts  of  my  improved  curtain- 
stretdier  are  Indicated  by  numerals  of  reference,  and  in  the  practice  of  my 
invention  J  provide  a  center  brace  6,  which  may  be  slotted  at  one  end,  as 
shown  at  7.  On  the  unslotted  end  I  secure  a  plate  8,  proportioned  in  length 
to  the  width  of  the  side  bars,  and  on  the  slotted  end  I  secure  a  plate  9  of 
greater  length  than  the  plate  8  and  also  proportioned  In  length  to  the  width 
of  the  side  bars.  To  the  plate  8  I  pivotally  secure  two  similar  bars  10,  hav- 
ing rounded  comers,  as  shown  at  11,  the  said  bars  being  so  pivoted  on  the 
plate  that  when  the  bars  are  extended  the  ends  12  will  bear  against  each 
other  and  prevent  the  bars  swinging  around  backward.  To  the  plate  9  I 
pivotally  secure  two  similar  bars  18,  having  rounded  comers  14  and  flat  ends 
15,  and  the  bars  13  are  pivoted  on  the  plate  9,  so  that  the  flat  ends  will  bear 
against  each  other  when  the  bars  are  extended  the  same  as  the  ends  12  of 
the  bars  10 ;  but  the  pivotal  points  of  the  bars  13  with  the  plate  9  are  at  a 
greater  distance  from  the  center  of  the  plate  longitudinally  than  the  pivotal 
points  of  the  bars  10  with  the  plate  8,  the  distance  being  proportioned  to  the 
width  of  the  bars.  The  ends  of  the  bars  10  and  13  are  slotted,  as  shown  at 
16  and  17,  and  end  bars  18  and  19  are  n>ounted  on  these  slotted  ends  in  a 
manner  well  known  or  in  any  suitable  manner. 

*'In  operation  when  it  is  desired  to  fold  the  curtahi-stretcher  for  storage 
the  end  bars  18  and  19  are  removed.  The  bars  10  are  then  turned  inwardly 
parallel  with  the  brace  and  above  the  same,  the  ends  being  sprung  upward 
over  the  top  of  the  bars  13,  as  indicated  in  Fig.  2,  the  bars  13  being  Indicated 
by  dotted  lines.  The  bars  13  are  then  folded  outside  of  the  bars  10»  as  shown 
in  foil  lines  in  Fig.  2,  and  lie  in  the  same  plane  when  folded. 

"In  explanation  of  the  above  operation  it  may  be  stated  that  in  practice  it 
is  customary  to  make  both  the  bars  and  brace  of  considerable  length,  and 
they  are  usually  made  of  light  material,  so  that  the  ends  of  the  bars  10  may 
be  sprung  up  sufficiently  to  allow  the  hinged  ends  of  the  bars  13  to  pass  in 
under  the  same,  or  the  free  ends  of  the  bars  10  may  be  sprung  up  and  then 
may  be  turned  outward  over  the  bars  13,  forcing  the  free  end  of  the  bars  13 
downward  until  the  bars  10  are  In  an  open  position,  when  the  bars  13*  may  be 
turned  outward.  Thus« owing  to  the  lightness  of  the  material  used  usually  in 
making  these  curtain-stretchers  either  the  bars  10  or  bars  13  can  be  opened 
first  This  can  only  be  done,  however,  by  springing  the  free  ends  of  the  bars 
ont  of  the  normal  plane,  and  when  folded  the  hinged  ends  of  the  bars  13  will 
bear  against  the  free  ends  of  the  bars  10  by  reason  of  the  fact  that  they  lie  in 
the  same  plane,  and  both  sets  will  be  held  against  unfolding  without  any  other 
fastening  means. 

"In  Figs.  3  and  4  I  have  shown  a  modified  form  of  construction  in  which 
provision  is  made  to  open  the  bars  and  close  them  without  springing  the  ends 
as  previously  described.  In  this  construction  the  brace  6'  is  made  longer, 
as  well  as  the  slot  7',  and  when  it  is  desired  to  fold  the  bars  the  thumb-nut 
20  is  loosened  and  the  plate  9  is  slid  back  along  the  brace  to  the  position 
shown  In  Fig.  4,  when  they  may  be  readily  folded  together,  after  which  the 
plate  9  may  be  slid  back  until  the  ends  of  the  bars  are  all  even,  when  the 
nnt  may  be  again  clamped,  thereby  clamping  all  the  parts  together,  as  will 
be  readily  understood. 

"In  Fig.  5  I  have  shown  bolts  and  winged  nuts  21  to  secure  the  plats  8'  and 
O'  to  the  respective  bars  instead  of  rivets,  and  these  nuts  may  be  tumed  down 
to  damp  the  bars  either  In  an  open  or  closed  position." 
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The  drawings  are  as  follows : 
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The  claims  relied  upon  are  2,  3,  5,  6  and  9  as  follows: 

"2.  In  a  curtain-stretcher,  a  center  brace,  a  plate  secured  to  one  end  there- 
of, a  plate  adjustably  secured  to  the  other  end  of  said  brace,  and  Jointed  side 
bars  pivotally  connected  with  said  plates  respectively  and  both  retained  in 
pivotal  connection  in  an  extended  and  folded  position  for  the  purpose  set 
forth. 

'*3.  In  a  curtain-stretcher,  a  center  brace  slotted  at  one  end,  a  plate  se- 
cured to  the  unslotted  end,  a  plate  adjustably  secured  to  the  slotted  end  by 
a  bolt  and  winged  nut,  and  Jointed  side  bars  pivotally  connected  with  said 
plates  and  both  retained  in  pivotal  connection  in  an  extended  and  folded  posi- 
tion, as  and  for  the  purpose  sec  forth." 

'*5.  In  a  curtain-stretcher,  a  center  brace,  a  plate  connected  with  each  end 
thereof,  Jointed  side  bars  pivotally  connected  with  said  plates  and  both  re- 
tained in  pivotal  connection  in  an  extended  and  folded  position,  said  side 
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bars  haring  rounded  Inner  comers  and  flat  ends,  as  and  for  the  purpose  set 
forth. 

"6.  In  a  curtain-stretcher,  a  center  brace,  a  plate  adjustably  secured  to 
one  end  thereof,  a  plate  secured  to  the  other  end  thereof,  a  side  bar  com- 
posed of  two  pieces  pivotally  connected  with  each  of  said  plates  and  both  re- 
tained in  pivotal  connection  in  an  extended  and  folded  position,  the  abutting 
ends  of  said  pieces  haying  rounded  inner  comers  and  flat  ends,  as  and  for 
the  purpose  set  forth." 

"9.  The  combination  in  a  curtain-stretcher  of  two  end  bars,  two  side  bars 
each  of  which  is  composed  of  two  pieces,  a  center  brace-bar  plvotally  con- 
nected with  said  side  bars  at  each  end,  and  both  retained  in  pivotal  connec- 
tion in  an  extended  and  folded  position,  each  of  the  two  pieces  composing 
said  side  bars  having  rounded  comers  whereby  they  may  be  folded  inward 
upon  said  center  brace-bar,  as  and  for  the  purpose  set  forth." 

Claim  1  will  stand  as  an  illustration  of  claims  4,  7  and  8  in  their 
differentiation  from  the  claims  relied  upon,  and  is  as  follows : 

"1.  In  a  curtain-stretdier,  a  center  brace,  side  bars  plvotally  connected 
with  each  end  thereof,  said  side  bars  being  Jointed  and  adapted  to  fold  in 
the  same  plane  upon  said  brace  while  retained  in  pivotal  connection  with 
each  end  thereof,  one  of  said  idde  bars  being  longitudinally  adjustable  on 
said  brace,  as  and  for  the  purpose  set  forth." 

Further  facts  are  stated  in  the  opinion. 

Edward  Rector  and  Wm.  R.  Rummlcr,  for  appellants. 
Marcellus  Bailey,  for  appellee. 

Before  GROSSCUP,  BAKER  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion. 

The  curtain-stretcher  put  upon  the  market  by  appellee  and  sold  in 
very  great  numbers  is  identical  with  the  curtain-stretcher  that  the  ap- 
pellants sell.  If,  therefore,  the  curtain-stretcher  that  appellants  put 
upon  the  market  be  within  the  Mayr  patent,  and  the  Mayr  patent  be 
valid,  a  case  of  infringement  is  made  out. 

The  descriptive  portion  of  the  patent  shows  a  brace,  on  the  one  end 
of  which  is  a  plate  pivotally  connected  with  one  set  of  side  bars,  and  on 
the  other  end  another  plate,  greater  in  length  however,  pivotsdly  con- 
nected with  the  other  set  of  side  bars;  each  plate  proportioned  in 
length  to  the  width  of  such  bars;  the  difference  in  the  length  of  the 
plates  being  intended  to  give  room  to  the  bars,  edge  to  edge,  when 
folded  in  the  same  plane  after  use ;  the  close  pivoting  on  the  shorter 
plate  being  overcome  by  the  bars  being  made  of  such  light  material 
that  the  free  ends  of  one  set  of  bars  may  be  sprung  up  sufficiently  to 
allow  the  pivoted  ends  of  the  other  set  of  bars  to  pass  under  in  the 
process  of  taking  their  place  in  the  "normal  plane."  Such  plates,  of 
differing  length,  such  bars,  and  such  operation,  unquestionably,  were 
what  was  in  the  mind  of  the  inventor  when  the  description  was  drawn. 
Nothing  other  than  plates  of  differing  length,  bars  pivotally  joined,  or 
the  springing  method  of  getting  into  place,  appears  from  the  descrip- 
tion to  have  been  in  mind.  In  the  absence  of  the  fact  that,  in  the 
claims  sued  upon,  the  phrase  "to  fold  in  the  same  plane  upon  said 
brace"  was  omitted,  no  one  would  conceive  that  the  patentee  intended 
anything  else  than  what  has  just  been  described. 
The  curtain-stretcher  put  upon  tHe  market  by  appellants,  however, 
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does  not  correspond  to  this  description.  Instead  of  the  plates  being 
of  differing  length,  and  so  proportioned  that  when  the  stretcher  is 
folded  the  bars  will  be  in  a  single  plane,  appellants'  commercial  cur- 
tain-stretcher contains  brace  plates  of  the  same  length ;  and  instead  of 
both  side  bars  being  pivotally  connected  upon  the  plate  (that  is,  closely 
connected),  the  slot  is  used  to  give  a  loose  adjustment,  so  that  when 
folded  up,  instead  of  being  in  a  single  plane,  the  bars  can  be  in  two 
separate  planes,  lying  with  their  sides  upon  each  other,  and  without 
utilizing  the  springing  quality  of  the  material  at  all.  And  this,  though 
absent  from  the  description,  is  said  to  be  contained  in  the  claims  sued 
upon.  The  question  of  law  presented,  then,  is  this :  Can  the  patentee 
rightfully  include  in  his  claims  something  that  does  not  emerge  from 
the  description?  Can  a  patentee  describe  something  to  the  world  in 
his  letters  patent  that  means  just  that  thing  or  its  equivalents  and 
nothing  else,  and,  having  claimed  that,  claim  in  addition  something  not 
thus  described  and  not  its  equivalents? 

We  think  not.  The  description  is  required  to  set  forth  the  inven- 
tion in  such  full,  clear,  concise  and  exact  terms  as  to  enable  any  person, 
skilled  in  the  art  to  which  it  appertains,  or  with  which  it  is  most  nearly 
connected,  to  make  and  use  the  same;  and  the  claim  is  to  enable  the 
public  to  know  the  bounds  and  scope  of  the  invention  "thus  disclosed" ; 
but  "any  claim  which  is  broader  than  the  described  invention,  is  void ; 
even  where  that  invention  is  valuable,  and  could  have  supported  a 
valuable  claim."  Walker  on  Patents  (4th  Ed.)  §  177,  citing  Edison  v. 
American  Mutoscope  Co.,  114  Fed.  934,  52  C.  C.  A.  546. 

There  is  nothing  in  Winans  v.  Denmead,  15  How.  330,  14  L.  Ed. 
717,  or  the  Paper  Bag  Patent  Case,  210  U.  S.  405,  28  Sup.  Ct.  748,  52 
L.  Ed.  1122,  brought  to  our  attention  since  the  argument,  nor  in  any 
of  the  rules  of  law  cited  ("that  the  claims  of  every  patent  should  be 
construed,  if  possible,  to  cover  and  protect  the  actual  invention  made 
by  the  patentee,  and  should  not  be  restricted  to  the  particular  form  of 
device  disclosed  in  his  patent,  if  other  forms  may  embody  it,"  or  that 
"the  patentee's  claim  is  the  'measure  of  his  invention,'  "  or  that  "where 
the  claims  of  a  patent  are  clear  and  unambiguous,  there  is  no  room  for 
construction")  that  contravenes  what  has  just  been  said;  for  what  is 
said  in  both  of  these  cases,  and  in  all  of  these  rules,  is  based  on  the 
fact  that  the  inventive  concept  is  disclosed  in  the  description,  whatever 
may  have  been  tHe  mechanical  form  that  such  concept  subsequently 
took.  Certainly  it  was  not  intended  by  these  cases  or  these  rules  that 
an  inventive  concept,  that  is  separate  and  apart  from  the  one  embodied 
in  the  description,  should  become  a  part  of  the  patent  simply  by  being 
included  in  the  claims. 

The  concept  contained  in  the  description  of  the  letters  patent  before 
us  is  a  curtain-stretcher,  the  bars  of  which,  when  folded,  will  lie  in  the 
same  plane.  That  concept  runs  throughout  the  whole  description.  Both 
the  advantage  of  the  invention  and  its  means  of  operation  are  confined 
to  that  concept.  "By  reason  of  the  fact  that  tiiey  lie  in  the  same 
plane,"  says  the  description,  "both  sets  will  be  held  against  unfolding 
without  any  other  fastening  means."  Now,  the  stretcher  actually  put 
upon  the  market,  different  from  this,  is  clearly'an  afterthought.  And 
the  mere  omission  of  the  words  "adapted  to  fold  in  the  same  plane," 
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in  the  claims  sued  upon,  cannot  be  held  to  show  a  concept  in  the  de- 
scription different  from  the  one  to  which  the  description  is  confined. 
The  decree  of  the  Circuit  Court  is  affirmed. 

NOTE.— The  foUowing  is  the  opinion  of  Kohlsaat,  arcuit  Judge,  in  the 
trial  court: 

KOHI/SAAT,  Gircait  Judge.  Ck)niplaiDant8  seek  to  have  defendant  enjoined 
on  final  hearing  from  infr&igenient  of  claims  2,  3,  5,  d,  and  9  of  patent  No. 
705,857,  granted  to  complainant  Mayr,  July  29.  1902,  on  application  filed  No- 
vember 16, 1901,  for  a  curtain-stretcher.    The  claims  in  suit  read  as  follows,  viz. : 

"2.  In  a  curtain-stretcher,  a  center  brace,  a  plate  secured  to  one  end  there- 
of, a  plate  adjustably  secured  to  the  other  end  of  said  brace,  and  Jointed  side 
bars  piTOtally  connected  with  said  plates  respectively  and  both  retained  In 
pivotal  connection  in  an  extended  and  folded  position  for  the  purpose  set 
forth. 

"3.  In  a  curtain-stretcher,  a  center  brace  slotted  at  one  end,  a  plate  secured 
to  the  unslotted  end,  a  plate  adjustably  secured  to  the  slotted  end  by  a  bolt 
and  winged  nut,  and  Jointed  side  bars  pivotally  connected  with  said  plates  and 
both  retained  in  pivotal  connection  in  an  extended  and  folded  position,  as  and 
for  the  purpose  set  forth." 

"5.  In  a  curtain-stretcher,  a  center  brace,  a  plate  connected  with  each  end* 
thereof.  Jointed  side  bars  pivotally  connected  with  said  plates  and  both  re- 
tained in  pivotal  connection  In  an  extended  and  folded  position,  said  side  bars 
having  rounded  inner  comers  and  fiat  ends,  as  and  for  the  purpose  set  forth. 

"6.  In  a  curtain-stretcher,  a  center  brace,  a  plate  adjustably  secured  to  one 
end  thereof,  a  plate  secured  to  the  other  end  thereof,  a  side  bar  composed  of 
two  pieces  pivotaUy  connected  with  each  of  said  plates  and  both  retained  in 
pivotal  connection  in  an  extended  and  folded  position,  the  abutting  ends  of 
said  pieces  having  rounded  inner  comers  and  fiat  ends,  as  and  for  the  purpose 
set  forth." 

**9.  The  combination  in  a  curtain-stretcher  of  two  end  bars,  two  side  bars 
each  of  which  is  composed  of  two  pieces,  a  center  brace  bar  pivotally  con- 
nected with  said  side  bars  at  each  end,  and  both  retained  in  pivotal  connec- 
tion In  an  extended  and  folded  position,  each  of  the  two  pieces  composing  said 
side  bars  having  rounded  comers  whereby  they  may  be  folded  inward  upon 
said  center  brace  bar,  as  and  for  the  purpose  set  forth." 

The  main  difference  between  the  claims  sued  on  and  those  not  sued  on  con- 
sists In  the  omission  from  the  former  of  the  provision  requiring  the  device  to 
be  "so  constructed  as  that  it  shall  be  adapted  to  fold  in  the  same  plane."  This 
clause,  defendant  insists,  should  be  read  into  all  the  claims.  Complainant's 
commercial  device  does  not  conform  to  this  description.  The  only  stretcher 
covered  by  the  drawings  and  specification  consists  of  two  side  bars  slotted  at 
their  outer  ends,  suppdrted  by  a  center  bar  or  brace,  and  two  end  bars  or 
braces,  all  slotted  at  their  ends  next  the  upper  side  bar,  as  shown  in  the  draw- 
ings, whereby  the  size  of  the  frame  may  be  varied.  These  side  bars  are  each 
in  two  parts,  or  sections,  pivotally  secured  to  plates,  one  which  is  rigidly  at- 
tached to  the  lower  end  of  the  middle  brace  at  the  longitudinal  center  of  said 
lower  side  bar,  the  other  having  movable  or  fioatlng  connection  with  the  slot 
in  the  upper  end  of  said  center  bar,  wherein  its  upward  and  downward  move- 
ment in  the  slot  are  made  rigid  at  will  by  means  of  a  set  screw.  This  upper 
plate,  as  stated,  is  made  wider  than  the  lower  plate,  and  when  moved  in  the 
slot  carries  the  pivoted  sections  of  the  upp^  side  bar  with  it  Tbe  outer  ends 
of  the  ui^er  side  bar  move  correspondingly  in  the  slots  formed  in  the  end 
bars.  Whenever  it  is  desired  to  narrow  the  frame,  the  end  braces  or  bars  are 
moved  toward  the  center  in  the  slots  provided  in  the  side  bars  for  that  pur- 
posev  and  likewise  fixed  at  desired  points  by  set  screws.  By  reason  of  the 
greater  width  between  the  pivotal  connections  of  the  sections  of  the  upper 
side  bar,  those  sections  are  shown  to  fold  downwardly,  so  as  to  Inclose  in  the 
same  plane  the  upwardly  folded  sections  of  the  lower  side  bar,  edge  to  edge. 
Of  course,  It  is  a  matter  of  indifference  as  to  which  plate  is  the  wider.  The 
upper  is  taken  for  the  purpose  of  illustration,  merely,  in  the  drawings.  De- 
fendant's device^  as  well  as  complainant's  commercial  sketches,  do  not  employ 
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the  plates  of  different  width.  Therefore,  if  It  be  an  essential  feature  of  the 
patent  in  suit  that  the  side  bars  be  folded  in  the  same  plane,  defendant  can- 
not be  held  to  infringe,  since  his  device  is  not  adapted  to  be,  and  is  not,  folded 
In  the  same  plane. 

The  curtain-stretcher  art  is  an  old  one,  and  analogous  to  quilting  and  other 
stretcher  arts.  The  patent  in  suit  had  a  hard  struggle  in  the  Patent  Office, 
mostly  in  overcoming  the  provisions  of  patent  to  Whipple,  No.  680,301,  granted 
August  13,  1901,  for  quilting  frames.  It  is  claimed  by  complainant  that  the 
examiner's  objections  were  overcome  after  several  attempts  by  the  addition  of 
words  providing  for  a  device  wherein  the  sections  of  the  side  bar  should,  re- 
spectively, remain  in  pivotal  connection  with  the  several  plates  at  all  times, 
whether  open  or  folded.  An  examination  of  the  file  wrapper  and  contents 
leaves  the  court  in  doubt  as  to  whether  this  change  in  wording,  or  persistait 
insistence  won  the  day.  The  claims  in  suit  do  not  call  for  adaptability  to  be- 
ing folded  in  the  same  plane.  Nothing  is  said  in  them  about  folding.  Indeed, 
It  is  not  disclosed  how  the  device  of  the  claims  in  suit  could  be  folded,  in  the 
absence  of  drawings  and  specification.  The  sections  of  the  side  bar  as  de- 
scribed in  the  claims  must  inevitably  obstruct  each  other  in  folding. 

This  device  seems  somewhat  at  variance  with  the  stretcher  covered  by  the 
patent  If,  however,  it  be  conceded  that  complainant  is  entitled  to  a  stretcher 
which  employs  plates  of  equal  length  at  both  ends  of  the  center  brace,  it  be- 
comes necessary  to  look  into  the  prior  art  to  ascertain  whether  there  be  any 
novelty  in  maintaining  pivotal  connection  between  the  side  bar  sections  and 
the  several  plates  upon  the  center  brace.  The  prior  art,  in  this  respect.  Is 
fairly  summed  up  in  the  Whipple  stretcher,  as  shown  in  figure  5  of  the  draw- 
ings accompanying  Whipple  patent  No.  655,038,  granted  April  7,  1885.  Sub- 
stantially the  only  difference  between  this  latter  stretcher  and  that  now 
claimed  by  complainant  consists  in  the  means  employed  for  securing  pivotal 
<;onnection  of  the  side  bar  sections  with  the  plate  located  near  the  end  of  the 
center  brace. 

For  tfie  purpose  of  insuring  freedom  of  action  in  folding  the  sections,  or 
arms,  the  plate  is  provided  near  its  ends  with  diagonal  pivot  slots  through 
which  the  pivot  moves,  thus  making  it  possible  to  withdraw  the  point  of  the 
pivoting  away  from  the  center  of  the  plate.  The  side  sections  may  in  this 
way  be  raised  into,  or  lowered  from,  an  end  to  end  alignment  without  undue 
frictional  interference  with  each  other.  This  result  is  attained  in  the  patent 
in  suit  by  rounding  the  comers  of  the  ends  of  the  bars  or  sections  of  the  side 
bar  adjoining  the  center  brace.  This  would  seem  to  be  the  equivalent  of  the 
pivot  slot  of  the  Whipple  patent  above  referred  to.  In  both  devices,  the  arms 
or  sections  of  the  side  are  In  constant  pivotal  connection  with  the  plate  upon 
the  center  brace ;  the  one,  more  convenient  than  the  other  perhaps,  but  to  all 
intents  and  purposes  the  same.  That  the  Whipple  device  shows  the  operation 
as  to  one  side  bar  does  not  change  the  situation.  Both  require  the  clamping 
of  set  screws  to  hold  them  in  place.  The  rounding  of  the  comers  above  spo- 
ken of  is  found,  but  not  claimed,  in  the  Carlson  patent  No.  701,014.  This  pat- 
ent discloses  a  stretcher  which  folds  in  practically  the  same  manner  as  does 
defendant's  and  complainant's  commercial  device. 

From  the  file  wrapper  and  contents  it  appears  that  the  patent  in  suit  was 
not  cited  by  the  examiner  in  connection  with  the  granting  of  this  patent,  al- 
though it  was  pending  at  the  same  time  and  granted  prior  to  the  issue  of  the 
patent  in  suit  upon  an  application  filed  subsequent  to  the  filing  of  the  appli- 
cation for  the  patent  in  suit.  It  is  also  found  in  patent  No.  314,997,  granted 
to  Camp  on  April  7,  1885,  for  a  cot. 

There  is  no  merit  in  complainant's  contention  that  the  term  **pivotally  con- 
nected," as  used  in  the' claims  in  suit,  is  not  broad  enough  to  include  what 
they  term  the  shifting  oscillating  connection  of  the  bolts  in  the  slots  f^  and  f » 
of  the  Whipple  device.  Pivotal  connection  does  not  necessarily  mean  that  the 
pivot  shall  be  permanently  located  or  fixed.  The  Whipple  arrangement  is 
clearly  a  pivotal  connection.  If  the  specification  and  drawings  are  to  be  re- 
sorted to,  they  call  for  a  stretcher  which  is  so  constructed  that  it  will  fold  in 
the  same  plane.  The  same  constmction  which  is  asked  for  by  complainant  as 
to  the  claims  in  suit—i*  e.,  that  folding  in  the  same  plane  is  not  contemplated 
therein — ^would  eliminate  the  rounded  comers  and  flat  ends  from  claims  2  and 
8,  since  they  are  not  therein  mentioned.    These  claims,  if  so  constraed,  would 
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read  exactly  upon  the  Whipple  patent  If  the  diagonal  plate  slot  of  Whipple 
h^  the  equivalent  of  the  rounded  inner  comer  and  flat  end  of  claims  5,  6,  and 
9  In  suit,  and  of  each  thereof,  then  the  same  is  true  of  these  claims.  Unless 
the  claims  In  suit  are  limited  to  stretchers  so  constructed  as  to  fold  in  one 
plane,  they  are  deemed  to  be  anticipated  by  the  prior  art.  If  they  be  so  lim- 
ited, defendant  does  not  infringe. 
The  bill  is  dismissed  for  want  of  equity. 


aSl  Fed.  71.) 

In  re  WATTS-WOODWARD  PRESS,  Inc. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  14,  1910.) 

No.  304. 

Chattel  Mobtoaoes  (|  07*) — ^Renewal— Refiling— Timi. 

Lien  Law  N.  Y.  (Laws  1807.  c.  418)  «  95,  provides  that  a  chatty  mort- 
gage, except  as  otherwise  provided,  shall  be  Invalid  as  against  creditors 
of  the  mortgagor,  and  against  subsequent  purchasers  or  mortgagees  in 
good  faith,  after  the  expiration  of  the  first  or  any  succeeding  term  of  a 
year  from  the  first  filing,  unless  within  80  days  next  preceding  the  expira- 
tion of  the  term  a  statement  containing  a  description  of  the  mortgage, 
names  of  the  parties,  the  time  when  and  place  where  filed,  the  interest 
of  the  mortgagee,  etc,  is  filed.  Held  that,  on  the  expiration  of  a  year 
from  the  date  of  the  original  filing  of  a  chattel  mortgage,  it  becomes  in- 
valid, in  the  absence  of  the  filing  of  the  statement  required,  and  cannot 
be  resuscitated  by  filing  a  statement  some  5  months  thereafter. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Dec.  Dig.  |  97.*] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  in  Bankruptcy. 

In  the  matter  of  the  Watts-Woodward  Press,  Incorporated,  bank- 
rupt. An  order  confirming  the  report  of  a  special  master,  finding  that 
a  chattel  mortgage,  executed  by  the  bankrupt  to  one  Sjostrom  and  as- 
signed to  Josephine  Watts,  was  invalid  for  delay  in  refiling,  was  made 
by  the  District  Judge.  R.  N.  Asterley  files  a  petition  to  revise.  Af- 
firmed. 

F.  X.  Sullivan,  for  Josephine  Watts. 
Frank  M.  Patterson,  for  respondent. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  January  4,  1908,  the  Watts- Woodward 
Press  executed  a  mortgage  on  certain  type,  presses,  motors,  composing 
tables,  furniture,  and  fixtures  on  its  premises,  22  Thames  street,  to 
secure  the  payment  of  $5,000  to  one  Sjostrom.  June  16th  Sjostrom, 
who  never  had  any  interest  in  the  matter,  assigned  the  mortgage  to 
Josephine  Watts,  the  actual  lender.  June  20th  the  original  mortgage 
was  filed  in  the  register's  office.  November  22,  1909,  the  assignment 
to  Josephine  Watts  was  filed,  and  the  original  mortgage,  with  a  state- 
ment that  the  debt  was  still  due,  refiled  in  the  register's  office.  Novem- 
ber 24th  the  original  mortgage  was  foreclosed,  and  the  chattels  cover- 

•For  other  cmmem  see  tame  topic  A  8  jkuubmb  In  Deo.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by  VjOOQ IC 


106  104  C.  C.  A.  REPORTS. 

ed  by  it  sold  for  $500  to  one  Asterley.  November  29th  a  petition  in 
bankruptcy  was  filed  and  a  receiver  appointed.  December  4th  the 
Watts- Wood  ward  Press  was  adjudicated  a  bankrupt. 

The  property  sold  under  the  mortgage  remaining  on  the  premises, 
without  any  change  of  possession  whatever,  the  receiver  took  posses- 
sion of  and  sold  it  for  something  over  $9,000.  The  special  master  held 
that  the  chattel  mortgage  was  void  for  delay  in  refiling,  and  his  report 
was  confirmed  by  the  District  Judge.  Asterley,  who  bid  for  Sjostrom, 
and  who  had  himself  no  interest  whatever,  and  who  paid  nothing  on 
account  of  the  bid,  claims  title  to  the  mortgaged  chattels.  Josephine 
Watts,  on  the  other  hand,  claims  that  the  sale  to  Asterley  was  void,  and 
that  the  assignee  of  the  original  mortgage  has  a  lien  upon  the  proceeds 
of  the  receiver's  sale  in  his  hands. 

The  lien  law  (Laws  1897,  c.  418)  as  to  the  refiling  of  chattel  mort- 
gages reads: 

"Sec.  95.  A  chattel  mortgage,  except  as  otherwise  provided  in  this  article, 
shall  be  invalid  as  against  creditors  of  the  mortgagor,  and  against  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  the  first  or  any 
succeeding  term  of  one  year,  reckoning  from  the  time  of  the  first  filing,  unless, 
(1)  within  thirty  days  next  preceding  the  expiration  of  each  such  term,  a  state- 
ment containing  a  description  of  such  mortgage,  the  name  of  the  parties,  the 
time  when  and  place  where  filed,  the  interest  of  the  mortgagee  or  of  any 
person  who  has  succeeded  to  his  interest  in  the  property  claimed  by  virtue 
thereof.    •    ♦    ♦" 

We  think  the  mortgage,  at  the  expiration  of  one  year  from  the  date 
of  its  original  filing,  became  invalid,  and  that  the  refiling  some  five 
months  after  was  utterly  ineffective  for  any  purpose.  Judge  Peck- 
ham  said  in  the  case  of  Porter  v.  Parmley,  52  N.  Y.  185,  at  page  188 : 

"The  statute  is  express  that  the  'mortgage  shall  cease  to  be  valid'  at  the 
expiration  of  one  year  from  its  filing  *as  against  creditors*  of  the  mortgagor, 
if  not  refiled  as  directed.  Laws  1833,  p.  403,  §  3.  The  mortgage  thus  and 
thereby  as  against  such  creditors  becomes  absolutely  void.  Ely  v.  Camley, 
19  N.  Y.  496." 

Judge  Folger  said,  in  the  case  of  Marsden  v.  Cornell,  62  N.  Y.  215, 
at  page  218: 

*'But  he  chose  in  1870  to  avail  himself  of  the  provision  of  the  statute  which 
for  one  year  kept  his  mortgage  good  for  him.  He  thus  brought  it  under  the 
purview  and  operation  of  the  statute — ^within  its  grasp,  so  to  spealc  It  then 
became  as  if  the  statute  was  passed  for  it  alone,  and  applied  to  it  alone,  of 
all  the  chattel  mortgages  in  the  state.  Then  the  third  section  of  the  statute  of 
1864  said  of  it,  as  if  of  it  alone:  This  mortgage  shall  cease  to  be  valid  as 
against  subsequent  purchasers  in  good  faith,  after  the  expiration  of  one  year 
from  the  22d  September,  1870,  unless  within  30  days  next  preceding  that  ex- 
piration the  plaintiff  shall  file  it  again,  and  unless  he  shall  file  therewith  a 
statement  of  his  Interest  in  the  property.  This  he  did  not,  and  lost  the 
benefit  of  his  security,  if  any  bona  fide  purchaser  came  in." 

See,  also,  Herder  v.  Walther  (Com.  PI.)  9  N.  Y.  Supp.  926. 

The  language  of  the  statute  is  perfectly  explicit,  and  under  it,  unless 
the  mortgage  in  question  were  continued  within  30  days  next  preced- 
ing June  20,  1909,  the  expiration  of  one  year  from  its  original  filing, 
it  became  invalid  as  against  the  bankrupt's  creditors.  It  was  as  if  it 
had  never  existed.  No  discrimination  is  made  between  creditors 
founded  upon  notice  or  upon  the  time  credit  was  given,  as  is  made 
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in  case  of  subsequent  purchasers  or  mortgagees.    The  trustee  in  bank- 
ruptcy was  fully  qualified  to  attack  the  mortgage.     Skilton  v.  Cod- 
ington, 185  N.  Y.  80,  77  N.  E.  790,  113  Am.  St.  Rep.  886,  and  our  own 
decision  in  Re  Gerstman,  167  Fed.  649,  86  C.  C.  A.  211. 
Order  affirmed. 


asi  Fed.  73.) 

In  re  SCHMIDT. 

(CJlrcult  Court  of  Appeals,  Second  Circuit    June  14,  19ia) 

No.  29a 

1.  Chattel  Mortoaoes  (§  86*) — Filino— Time. 

Under  Lien  Law  N.  Y.  1897,  c.  418,  $  90,  declaring  that  every  diattel 
mortage,  not  accompanied  by  immediate  delivery  of  the  goods  mortgaged 
and  followed  by  an  actual  and  continued  change  of  possession,  is  void  as 
against  creditors  of  the  mortgagor,  unless  the  mortgage,  or  a  true  copy 
thereof,  is  filed  as  required,  such  noortgages  must  be  filed  within  a  rea- 
sonable time;  and  hence  a  chattel  mortgage  not  filed  untU  nearly  three 
months  after  its  execution  was  Invalid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  |  161 ; 
Dec.  Dig.  I  86.*] 

2l  Chattel  Mortoaoes  (f  197*) — Failure  to  File— In vALinnr—* 'Creditors.** 
Under  Lien  Law  N.  Y.  .1897,  a  418,  i  90,  providing  that  an  unfiled  chat- 
tel mortgage  is  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
the  word  "creditors**  included  all  creditors,  and  not  those  only  who  were 
prejudiced  by  the  mortgagee's  faUure  to  file. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  f  430; 
Dec  Dig.  I  197.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1713-1727; 
vol.  8,  pp.  7622.  7623.] 

8^  Bakkruptct  (I  184*) — Mortgages— Validity— Objections  by  Receiver. 

A  receiver  in  bankruptcy  may  assail  a  chattel  mortgage  void  as  to  cred- 
itor for  faUure  to  file  within  a  reasonable  time,  as  required  by  the  state 
law. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  276 ;  Dec  Dig. 
I184.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

In  the  matter  of  Max  Schmidt,  bankrupt.  From  an  order  directing 
John  W.  McDonald,  trustee,  to  pay  a  chattel  mortgage  debt  due  from 
the  bankrupt  to  Augusta  Mauersburger,  he  appeals.    Reversed, 

F.  M.  Czaki,  for  appellant 

B.  H.  Arnold,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  April  21,  1908,  the  bankrupt  for  the  full 
present  consideration  of  $2,000  executed  and  delivered  a  chattel  mort- 
gage on  the  furniture  and  fixtures  of  a  restaurant  carried  on  by  him  to 
Augusta  Mauersburger.  The  mortgagee  is  unable  to  speak  the  Eng- 
lish language  and  apparently  entirely  unacquainted  with  business. 
The  mortgage  was  not  filed  m  the  office  of  the  register  for  the  city 
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and  county  of  New  York  until  July  8,  1908,  through  the  omissicm  of 
her  attorney  either  to  do  so  or  to  tell  her  to  do  so.  October  16,  1908, 
the  petition  in  bankruptcy  was  filed  and  a  receiver  appointed.  De- 
cember 31,  1908,  the  receiver  sold  the  chattels  covered  by  the  mort- 
gage, and  the  mortgagee  moved  for  an  order  requiring  him  to  pay 
the  amount  of  the  mortgage  out  of  the  proceeds  of  sale.  February 
16,  1909,  this  motion  was  referred  to  the  referee  as  special  master  to 
take  testimony  and  report.  The  above  material  and  a  good  many  im- 
material facts  having  been  established,  the  following  colloquy  took 
place : 

"The  Master:  At  this  point  I  shall  Interpose,  and  will  state  that,  assomlns: 
the  facts  as  stated,  or  offered  to  foe  proved,  the  most  favorable  to  the  trustee, 
I  have  reached  a  conclusion,  and  will  make  my  report  accordingly.  I  now  re- 
quest Mr.  Fried  to  state  his  offers  of  proof  for  the  record. 

'*Mr.  Fried:  I  offer  to  prove  that  on  July  8,  1908,  at  the  time  of  the  assign- 
ment by  Max  Schmidt  to  a  committee  of  creditors,  represented  by  Exhibit  A, 
of  May  17th,  that  the  said  Schmidt  was  Insolvent,  and  that  the  claimant  knew 
he  was  Insolvent.  I  also  offer  to  prove  that  Mrs.  Mauersburger  knew  what 
authority  she  was  giving  to  Louis  Xi.  Kahn,  her  attorney,  on  the  10th  <^ 
August,  1908,  and  that  thereafter,  and  on  or  about  the  4th  day  of  September, 
1908v  the  mortgage  was  delivered  to  Louis  L.  Kahn  for  $600  on  the  Lon^ 
Island  property,  executed  l)y  Max  Schmidt,  according  to  the  terms  of  the 
letter  of  August  10,  1908,  and  that  on  or  about  that  date  the  said  creditors' 
agreement — Exhibit  C — ^was  signed  by  the  said  Louis  Lt  Kahn." 

The  mortgage  of  $600  on  real  estate  on  Long  Island  referred  to 
was  in  no  way  connected  with  the  chattel  mortgage  under  considera- 
tion. May  20,  1909,  the  special  master  reported  that  the  mortgage 
should  be  paid  in  full,  with  interest  from  April  21  to  December  31, 
1908,  which  report  was  confirmed  by  the  court  November  21,  1909. 
and  the  trustee  has  taken  this  appeal. 

All  parties  have  argued  the  case  as  if  the  only  creditors  as  to  whom 
the  mortgage  would  be  void  under  the  law  of  the  state  of  New  York 
are  those  persons  who  became  creditors  between  April  21,  1908,  the 
day  of  its  date,  and  July  8,  1909,  the  day  it  was  filed.  The  lien  law 
of  New  York  (Laws  1897,  c.  418)  provides: 

"Sec.  90.  Every  mortgage  or  convejance  Intended  to  operate  as  a  mortgage 
of  goods  and  chattels  or  of  any  canal  boat,  steam  tug.  scow  or  other  craft, 
or  the  appurtenances  thereto,  navigating  the  canals  of  the  state,  which  Is  not 
accompanied  by  an  Immediate  delivery,  and  followed  by  an  actual  and  contin- 
ued change  of  possession  of  the  things  mortgaged,  is  absolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  the  mortgage,  or  a  true  copy  thereof,  is  filed 
as  directed  in  this  article." 

Section  92  provides  that  in  the  city  of  New  York  the  mortgage  must 
be  filed  in  the  register's  office.  As  the  Hen  law  does  not  state  ttie  tune 
within  which  the  mortgage  must  be  filed,  the  first  question  is  whether 
that  may  be  done  at  any  time.  The  Court  of  Appeals  has  held  that  the 
filing  must  take  place  within  a  reasonable  time  after  the  execution  of 
the  mortgage.  In  Karst  v.  Gane,  136  N.  Y.  316,  at  page  324,  32  N.  E. 
1073,  at  page  1075,  Chief  Judge  Andrews  says: 

"It  remains  to  be  considered  whether  the  failure  to  file  the  mortgage  to 
the  defendants  for  six  weeks  after  its  execution  lets  In  the  lien  of  the  execu- 
tions on  the  judgments  in  favor  of  the  plaintiff,  obtained  after  the  filing  of  the 
mortgage,  and  g^ves  them  a  preference  over  the  mortgage.    The  second  sec* 
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tion  of  the  act  of  186S  presoribes  how  and  where  chattel  mortgages  shall  be 
filed,  but  it  does  not  tai  terms  prescribe  the  time  within  which  this  is  to  be 
done.  The  purpose  of  the  filing  is  indicated  by  the  last  clause  of  the  section, 
which  directs  that  the  mortgages,  when  filed  in  the  proper  ofllces,  shall  *be 
l^ept  there  for  the  inspection  of  all  persons  interested.'  While  the  act  does 
not  in  terms  require  an  immediate  filing  of  a  mortgage  in  order  to  make  it 
valid  against  creditors  or  subsequent  nwrtgagees  or  purchasers,  the  purpose 
of  the  act  can  only  be  satisfied  by  prompt  and  diligent  action  on  the  part  of 
the  mortgagee  in  filing  his  mortgage.  The  filing  stands  as  a  substitute  for 
immediate  delivery  and  an  actual  and  continued  change  of  possession  of  the 
property,  and  avoids  the  conclusive  presumption  of  fraud  which  would  oth- 
erwise attach  to  the  instrument  under  the  act  of  1833  in  the  absence  of  deliv- 
ery and  a  change  of  possession  of  the  mortgaged  property.  Some  time  will 
necessarily  elapse  between  the  execution  and  filing  of  the  mortgage.  Where 
It  ai^;)ear8  that  due  diligence  was  exercised  in  filing  the  mortgage,  and  there 
was  no  unnecessary  delay,  and  no  actual  intervening  lien  has  been  acquired, 
there  would  seem  to  be  no  ground  upon  which  subsequent  lien  holders  could 
question  the  validity  of  the  mortgage  under  the  statute  of  1833.  The  filing 
under  these  circumstances  would  be  immediate,  and  make  the  mortgage  valid 
as  against  liens  subsequently  acquired.  But  a  delay  of  six  wedLS  in  filing  the 
mortgage  is  not  a  comi^iance  with  the  act  There  were  no  circumstances  ren- 
dering so  long  a  delay  necessary.  There  can  be  no  doubt  that  if,  during  the 
4elay  in  filing,  a  lien  had  been  acquired  by  a  creditor,  the  mortgage  as  to 
mich  lien  would  be  void.  The  mortgage  was,  however,  filed  before  the  plain- 
tlfTs  Judgments  and  executions  were  obtained.  This  did  not  restore  the  val- 
idity of  the  mortgage  as  against  creditors  whose  debts  were  in  existence  dur- 
ing the  default  in  filing  the  mortgage,  although  Judgments  or  executions  were 
not  obtained  until  after  the  mortgage  was  in  fact  filed." 

And  in  the  case  of  Tooker  v.  Siegel-Cooper  Co.,  194  N.  Y.  442,  87 
N.  E.  773,  a  delay  in  filing  of  one  month  was  held  to  invahdate  the 
mortgage  as  to  creditors. 

The  next  question  is  whether  the  act  means  all  creditors,  or  only 
those  who  could  be  held  not  to  have  been  prejudiced  by  the  failure  to 
file.  Judge  Andrews,  in  the  Karst  Case,  considered  this  question 
also,  saying  at  page  319  of  136  N.  Y.,  and  page  1073  of  32  N.  E. : 

"It  is  to  be  observed  that  the  limited  meaning  of  the  word  'creditors'  in 
the  act  of  1833,  insisted  upon  in  behalf  of  the  defendant,  has  no  support  in 
the  literal  reading  of  the  act  The  first  section  declares  that  a  mortgage  of 
chattels,  which  shall  not  be  accompanied  by  an  immediate  delivery  and  an 
actual  and  continued  change  of  possession  of  the  things  mortgaged,  'shall  t>e 
absolutely  void  as  against  the  creditors  of  the  mortgagor  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage  or 
a  true  copy  thereof  shall  be  filed  as  directed  in  the  succeeding  section  of  the 
act'  There  is  nothing  in  the  language  of  the  section  confining  the  meaning 
of  the  word  'creditors,'  or  restricting  its  natural  sense,  or  which  indicates  an 
intention  to  distinguish  between  a  creditor  who  became  such  before,  and  one 
who  became  a  creditor  after,  the  execution  of  the  mortgage.  The  section 
speaks  of  'subsequent  purchasers  and  mortgagees.'  There  was  a  very  good  rea- 
son for  this,  since  a  prior  purchaser  or  mortgagee  would  stand  on  his  para- 
mount right  and  needed  no  protection,  or  would  have  the  means  of  protection 
against  a  subsequent  mortgage.  The  use  of  the  word  'subsequent'  as  applied 
to  purchasers  or  mortgagees  may  not  be  of  great  Importance  in  ascertaining 
the  meaning  of  the  word  'creditors,'  but  it  indicates  that  the  Legislature  had 
in  mind,  and  expressed  in  respect  to  one  class  of  persons,  to  be  protected  by 
the  statute,  the  time  when  their  rights  accrued  with  reference  to  the  execution 
of  the  mortgage." 

And  at  page  321  of  136  N.  Y.,  and  page  1074  of  32  N.  E.: 

"It  was  the  plain  purpose  of  the  act  of  1833,  disclosed  on  its  face,  to  re- 
quire publicity  to  be  given  to  chattel  mortgages  for  the  protection  of  the 
claims  of  persons  mentioned  therein.     It  is  undoubtedly  true  that  one,  and 
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perhaps  the  most  important,  purpose  of  the  act,  so  far  as  it  applies  to  cred- 
itors, was  to  protect  persons  srlvlng  credit  to  the  mortgagor  in  Ignorance  <rf 
the  exist^ice  of  a  mortgage  upon  his  property.  But  the  leglslatiTe  policy  was 
broader  than  this  single  purpose.  It  is  impossihle  to  say  that  only  creditors 
who  became  such  during  the  existence  of  a  mortgage  may  be  injured  by  keep- 
ing the  mortgage  secret  It  certainly  is  not  improbable  that  in  many  cases 
antecedent  creditors  may  be  lulled  into  security,  and  forbear  the  collection  of 
their  debts  at  maturity,  by  the  apparent  unincumbered  possession  and  owner- 
ship by  the  debtor  of  property  covered  by  an  undisposed  mortgage.  The  stat- 
ute prescribes  a  general  rule  which  must  be  observed  in  order  to  entitle  a 
mortgagee  to  assert  his  lien  as  against  creditors,  and,  although  a  creditor 
may  have  notice  of  an  unfiled  mortgage  at  the  time  the  credit  is  given,  yet 
it  is  held  that,  as  to  a  creditor  with  notice,  such  a  mortgage  will  be  postponed 
to  the  lien  of  Judgment  and  execution  in  his  favor  upon  the  debt  so  contracted. 
This  was  held  in  Sayre  v.  Hewes,  32  N.  J.  Eq.  652,  by  the  New  Jenej  court 
under  a  statute  similar  to  that  in  this  state.  The  same  rule  has  been  declar- 
ed in  our  courts.  Farmers'  Loan  &  Trust  Co.  v.  Hendrickson,  25  Barb.  (N.  Y.) 
484;  Stevens  v.  Buffalo  &  N.  Y.  R.  R.  Co.,  31  Barb.  (N.  Y.)  680.  In  these 
cases  the  act  was  extended  to  cases  not  within  the  policy  which  it  is  claimed 
is  the  sole  reason  for  the  legislation  in  question." 

If  the  act  had,  provided  that  the  mortgage  must  be  filed  within 
30  days,  a  failure  to  do  so  would  obviously  mike  it  invalid  against  all 
creditors.  See  our  opinion  handed  down  with  this  in  the  Case  of  the 
Watts-Woodward  Press,  104  C.  C.  A.  105,  181  Fed.  71,  as  to  the  ef- 
fect of  not  refiling  within  the  period  fixed  by  the  statute. 

The  receiver  in  bankruptcy  had  a  right  to  assail  this  mortgage,  Skil- 
ton  V.  Coddington,  185  N.  Y.  80,  77  N.  E.  790,  113  Am.  St.  Rep.  885, 
and  our  own  decision  in  Re  Gerstman,  157  Fed.  549,  85  C.  C.  A.  211. 
We  are  reluctantly  compelled  to  the  conclusion  that  the  order  of  the 
court  below  was  erroneous.  The  mortgage  should  have  been  held  in- 
valid against  all  the  creditors  of  the  bankrupt  because  of  failure  to  file 
it  for  nearly  three  months  after  its  execution. 

Order  reversed. 


(181  red.  7a) 

MANN  et  al.  v.  DEMPSTER. 

(Circuit  ClJourt  of  Appeals,  Second  CJircult    June  30,  1910.) 

No.  234. 

1.  LiBix  AWD  Slandeb  (|  105*) — Evidence— Associated  Pabagraphs. 

\Miere  a  paragraph  sued  on  as  libel  by  innuendo  referred  to  plaintiff  by 
his  Christian  name  and  commenced  *'In  this  connection/*  the  preceding 
paragraph,  separated  from  the  other  by  a  line,  in  which  his  full  name 
was  given,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander ;  Cent  Dig.  f |  2S2- 
2D4;    Dec.  Dig.  |  106.*1 

2.  Libel  and  Slandeb  (§§  104,  105*)— Evidence— Abticle  as  Whole. 

Where  a  newspaper  article  contains  words  which  may  be  lib^ons  by 
innuendo,  plaintiff  is  entitled  to  put  the  entire  article  in  evidence  for  con- 
sideration of  the  innuendo,  and  the  question  whether  there  was  express 
malice. 

[M.  Note. — ^For  other  cases,  see  Libel  and  Slander,  CJent  Dig.  $|  284- 
2M;   Dec  Dig.  H  104,  105.*] 
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8.  Libel  and  Slander  (|  4*) — "Expbess  Malice. •♦ 

''Express  malice"  In  libel  is  wanton  and  reckless  disregard  of  the  rights 
of  others. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |  111 ; 
Dec.  Dig.  f  4.* 

For  other  definitions,  see  Words  and  Phrases,  toI.  3,  pp.  2607-2011 ;  vol. 
8,  p.  765a] 

4.  Appeal  and  Erbob  (|  231*)— Review— Evidence— Inbufficient  Resebva- 

TioN  OF  Exception. 

An  objection  to  expunging  matter  from  a  paragraph  admitted  In  evi- 
dence over  objection  cannot  be  reviewed  where  objector  did  not  ask  to 
have  that  matter  read. 

[Ed.  Note. — ^E\>r  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  $  231.*] 

5.  Appeal  and  Ebbob  (i  1033*) — Habmt.ebs  Ebbob— Exclusion  of  Evidence. 

Any  error  against  defendant  In  llb^  In  expunging  matter  from  a  para- 
graph admitted  In  evidence  was  harmless,  where  the  matter  contained  al- 
lusions which  would  have  tended  to  Inflame  the  jury  against  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4052- 
4062;  Dec.  Dig.  I  1033.*] 

6.  Libel  and  Slandeb  (|  101*) — Falsttt  of  Statement^Bubden  of  Pboof. 

Plaintiff  need  not  prove  the  falsity  of  libel ;  It  being  for  defendant  to 
justify  by  showing  truth  of  the  statement 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Gent  Dig.  ff  273- 
280;  Dec.  Dig.  I  101.*] 

7.  Libel  and  Slandeb  (f  120*) — Punitive  Dahaoes— Pboof  Requibed. 

The  mere  fact  of  libel  does  not  authorize  recovery  in  excess  of  com- 
pensatory damages.  ^ 

[Ed.  Note.— For  other  cases,  see  Llb^  and  Slander,  Cent  Dig.  ||  350, 
351;  Dec  Dig.  1 120.*] 

a  Tbial  (§  25*) — RiOHT  TO  Open  and  Close. 

An  admission  In  a  federal  Circuit  Court  by  defendants  In  libel  of  di- 
verse citizenship  that  they  published  the  article  of  plaintiff,  and  It  was 
widely  circulated,  did  not  give  them  the  right  to  open  and  close,  where 
Issues  remained  whether  there  was  express  malice. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  H  44-75;  Dec.  Dig. 
I  25.*] 

9.  Libel  and  Slandeb  (|  123*) — Jubt  Questions. 

Whether  defendants  In  newspaper  libel  Intended  to  charge  by  innuendo 
that  plaintiff  had  with  an  Immoral  motive  bought  a  house  to  cover  an  Im- 
moral relationship  held,  under  the  evidence,  a  Jury  question. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  ||  350- 
304 ;  Dec.  Dig.  I  123.*] 

10.  Appeal  and  Ebbob  (|  1004*) — Review— Excessiveness  of  Vebdict. 

The  size  ot  a  verdict  for  plaintiff  In  libel  Is  not  reviewable  In  a  Circuit 
Court  of  Appeals. 

[Ed-  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  $§  3044- 
3947;    Dec.  Dig.  §  1004.*] 

11.  Appeal  and  Ebbob  (f  1078*) — ^Assignments  of  Erbob— Waiveb. 

Assignments  of  error  not  discussed  In  plaintiff  In  error*s  brief  need  not 
be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4256- 
4261 ;   Dec.  Dig.  I  107a*] 
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12.  New  Trial  (|  117*)— Motion— Time  for  Moving. 

A  trial  judge  cannot  set  aside  a  verdict  and  judgment  and  grant  a  new 
trial  where  the  trial  term  has  long  since  expired,  and  has  not  been  ex- 
tended by  order. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  §$  23S-241 ;  Dec 
Dig.  S  117.*] 

18.  Trial  (§  273*) — Instructions— Objections— Tnnc. 

Exceptions  to  instructions  reserved  after  the  Jury  retired  cannot  be  re- 
•  viewed,  though  the  adversary  assents. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |i  680-682 ;  Dec  Dig. 
S  273.*] 

Noyes,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Samuel  Dempster  •  against  William  D'Alton  Mann  and 
another.  Judgment  for  plaintiff  and  defendants  bring  error,  and  move 
to  remand.    Judgment  affirmed.     Motion  overruled. 

See,  also,  157  Fed.  319. 

This  cause  comes  here  upon  writ  of  error  to  review  a  Judgment  of  the  Cir- 
cuit Court,  Southern  District  of  New  York,  for  $20,080.75.  entered  May  13, 
1909,  in  favor  of  defendant  in  error  who  was  plaintiff  below.  The  action 
was  for  libel,  the  jury  gave  a  verdict  against  defendants  for  $40,000.  but  the 
trial  Judge  as  a  condition  of  denying  motion  for  a  new  trial  required  plain- 
tiff to  redu£e  recovery  to  $20,000. 

When  the  cause  was  reached  and  argument  begun,  we  took  it  under  ad- 
visement on  a  point  of  practice,  which  will  be  found  disposed  of  in  opinions 
filed  April  26.  1910.  179  Fed.  837.  Before  final  argument  plaintiffs  in  error 
made  a  motion  that  the  cause  be  remanded  to  the  Circuit  Court  for  fur- 
ther action. 

Wray  &  Callaghan  (Albert  A.  Wray,  Stephen  Callaghan,  and  Nelson 
L.  Keach,  of  counsel),  for  plaintiffs  in  error. 
C.  O.  Maas,  for  defendant  in  error. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
motion  to  remand  may  be  more  conveniently  considered  after  the  cause 
has  been  discussed  on  the  merits.  The  defendant  Mann  is  the  pub- 
lisher of  a  weekly  paper  called  Town  Topics,  issued  in  New  York, 
which  has  concededly  a  large  circulation  here  and  in  Pittsburgh,  where 
the  plaintiff  resides. 

On  March  28,  1907,  there  was  published  in  the  paper  the  following 
paragraph,  of  which  plaintiff  complained : 

"In  this  connection  it  is  interesting  to  note  that  some  time  ago  Samuel 
bought  a  handsome  house  in  Craig  street  and  there  installed  a  big  voluptuous- 
looking  lady  whose  ostensible  occupation  is  trimming  hats,  an  occupation 
made  particularly  lucrative  through  her  intimacy  with  the  Dempsters,  an 
intimacy  which  must  be  very  warm,  since  she  was  one  of  the  few  outsiders 
at  Will's  very  small  private  funeral." 

This  particular  paragraph  was  preceded  by  another,  the  two  being 
separated  by  a  line,  both  paragraphs  referring  apparently  to  the  same 
individual.     It  is  quite  apparent  that  the  last  paragraph  standing  alone 
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in  no  way  indicates  who  the  individual  is  that  is  referred  to  as  "Sam- 
uel." Plaintiff  set  out  the  entire  article  in  the  complaint,  although  he 
charged  intent  to  libel  only  by  the  publication  of  the  paragraph  above 
quoted.  Upon  the  trial  defendants  moved  to  strike  out  from  the  com- 
plaint all  of  the  paragraph  above  the  line,  and  objected  to  the  introduc- 
tion in  evidence  of  the  article  as  a  whole. 

The  court  expunged  several  passages  from  the  first  paragraph ;  i.  e., 
he  did  not  allow  pbintiff  to  read  them  to  the  jury.  So  much  of  the 
paragraph  as  was  admitted  reads  as  follows : 

"Not  80  many  years  ago  the  W.  W.  O'Neill  was  the  largest  of  the  ungainly, 
stem-wheel  towboats  plying  on  Western  waters  between  the  coal  fields  of  the 
Pittsbors^  district,  down  the  Ohio  and  Mississippi  to  Southern  coal  ports, 
and  the  golden  returns  she  brought  were  plentiful  enongh  to  generously  re- 
ward tbose  whose  venture  she  was.  The  big  boat  is  still  in  the  business, 
bnt  the  man  for  whom  she  was  named,  Captain  W.  W.  O'Neill,  one  of  the 
old-time  steamboat  men  and  coal  operators,  has  been  dead  these  many 
years.  He  lived  long  enough,  however,  to  see  a  family  of  dai^-haired,  Juno- 
esqne  daughters  ripen  to  a  stage  where  their  looks  and  his  money  made 
them  good  catches.  VHien  the  last  named,  Lou,  was  married  to  Will  Demp- 
ster, son  of  Alex.  Dempster,  one  of  the  good  old  pillars  of  Pittsburgh,  her 
prospects  were  considered  the  best  of  all  the  O'Neill  girls.  But  last  Novem- 
ber WUl  died.  It  was  on  the  bounty  of  the  father  that  the  son's  widow  and 
child  found  themselves  thrown.  They  had  reason  to  expect  much,  for  the 
name  of  Dempster  was  synonymous  with  deeds  of  charity  and  philanthropy. 
But  the  widow  had  not  taken  into  account  her  brother-in-law,  Samuel." 

Defendant  contends  that  it  was  error  to  read  this  to  the  jury  because 
"it  tended  to  inflame  and  prejudice  the  minds  of  the  jurors  against  de- 
fendants." The  two  paragraphs  are  both  parts  of  the  same  article. 
The  one  below  the  line  begins  with  the  words  "In  this  connection." 
Defendants  before  the  reading  admitted  that  by  "Samuel"  in  the 
second  paragraph  "Samuel  Dempster,  the  plaintiff,  was  intended,"  and 
now  insist  that,  in  view  of  that  concession,  it  was  error  to  admit  the 
first  paragraph.  We  do  not  so  think.  Where  an  article  of  this  sort 
contains  words  which  by  innuendo  may  be  held  libelous,  the  plaintiff 
is  entitled  to  put  the  entire  article  in  evidence.  It  affords  a  side  light 
for  the  jury  when  considering  the  innuendo  and  also  the  question 
whether  or  not  there  was  any  express  malice,  as  the  law  defines  that 
term,  viz.,  "wanton  and  reckless  disregard  of  the  rights  of  others." 

Defendants  also  now  insist  that  it  was  error  to  expunge  anything 
from  the  first  paragraph  before  allowing  it  to  be  read  to  the  jury.  We 
do  not  find  any  exception  on  which  to  base  such  an  argument.  De- 
fendants' counsel  excepted  to  any  part  of  the  first  paragraph  being 
read.  When  his  objection  was  overruled  and  the  parts  admitted  were 
read,  he  did  not  ask  to  have  the  omitted  passages  also  read.  But,  if  it 
were  error  to  omit  them  of  which  error  he  could  here  complain,  the 
error  was  not  harmful  because  the  omitted  passages  contain  merely 
some  unkind  allusions  to  the  experiences  of  the  "dark-haired  Junoesque 
daughters,"  one  of  the  allusions  coming  perilously  near  to  an  insinua- 
tion of  unchastity.  The  jury  would  be  more  likely  to  become  "in- 
flamed" if  they  were  in  than  if  they  were  out. 

The  next  proposition  advanced  by  the  defendants  is  that  they  were 
entitled  to  open  and  close.    Leaving  out  all  questions  arising  upon  the 
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defenses  affirmatively  pleaded,  the  issues  presented  when  the  jury 
was  impaneled  were  these : 

(1)  Whether  or  not  plaintiff  was  a  citizen  of  Pennsylvania. 

(2)  Whether  or  not  defendants  published  the  article  in  Town  Topics, 
and  widely  circulated  the  same  in  New  York,  Pittsburgh,  and  else- 
where. 

(3)  Whether  or  not  the  statements  in  the  article  were  published  con- 
cerning the  plaintiff. 

(4)  Whether  or  not  they  were  false. 

(5)  Whether  or  not  defendant  made  any  effort  to  communicate  with 
plaintiff  prior  to  publication. 

(6)  Whether  or  not  prior  to  publication  defendants  made  any  effort 
to  verify  the  truth  of  the  article. 

(7)  Whether  or  not  the  statements  were  made  recklessly  and  ma- 
liciously. 

(8)  Whether  or  not  the  statements  were  made  with  the  intent  to 
convey  to  the  public  the  impression  charged  in  the  innuendo. 

If  a  published  statement  is  libelous,  plaintiff  need  not  prove  its 
falsity.  It  is  for  defendant  to  justify  by  showing  the  statement  to  be 
true.  As  to  No.  4  plaintiff  did  not  have  the  burden  of  proof.  Nos. 
5,  6,  and  7  deal  with  the  question  of  damages — whether  or  not  there 
was  such  express  malice  as  would  sustain  a  claim  for  more  than  the 
compensatory  damages  to  which  plaintiff  would  be  entitled  if  the  libel 
were  not  justified.  If  plaintiff  seeks  to  recover  more  than  compensa- 
tory damages,  he  must  show  more  than  the  mere  fact  that  a  libel  was 
published.  At  the  opening  of  the  trial  defendants  conceded  the  af- 
firmative of  propositions  1,  2,  and  3,  but  such  concession  did  not  give 
them  the  right  to  open  and  close  on  the  whole  case. 

The  proposition  mainly  relied  upon  by  defendants  is  that  "the 
printed  matter  was  not  libelous  per  se  or  libelous  at  all."  The  com- 
plaint averred  that  by  innuendo  defendants  intended  to  and  did  charge 
and  convey  to  the  public  an  impression  that  plaintiff  had  with  an 
immoral  motive  bought  and  paid  for  the  house  in  Craig  street,  and 
installed  therein  the  lady  referred  to,  whose  occupation  of  trimming 
hats  was  ostensible  merely,  and  was  a  shield  and  cover  to  an  "illegal 
and  illicit  and  immoral  relationship  with  plaintiff." 

The  paragraph  complained  of  consists  of  a  number  of  separate  as- 
sertions, each  of  which,  standing  by  itself,  is  perfectly  innocent  Even 
the  statement  that  the  occupant  of  the  house  was  "a  big,  voluptuous 
looking  lady"  is  not  libelous,  though  it  may  be  impertinent  and  might 
tend  to  a  breach  of  the  peace  on  the  part  of  her  male  relatives.  But 
words  perfectly  innocent  when  standing  by  themselves  may  be  thrown 
into  such  juxtaposition  as  to  become  libelous.  To  effect  such  a  collo- 
cation is  a  common  device  of  experienced  paragraphers  of  personal 
gossip.  When  haled  into  court  they  are  usually  vociferous  in  assert- 
ing that  no  libelous  statement  can  be  found  in  the  article,  and  fre- 
quently seek  to  becloud  the  case  by  introducing  much  testimony  to  es- 
tablish the  truth  of  the  several  separate  statements,  insisting  that  they 
have  thus  "justified"  the  publication.    Thus  one  may  publish  of  an 
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individual :  "This  is  the  same  John  Smith  who  got  himself  into  seri- 
ous trouble  when  he  was  in  Arizona  three  years  ago.  Horse  steaHng 
is  not  popular  in  that  community."  He  may  safdy  assume  that  any 
court  will  take  judicial  notice  of  the  fact  that  horse  stealing  is  not  pop- 
ular in  Arizona  or  even  elsewhere.  He  may  be  able  to  prove  that,  when 
John  Smith  was  in  Arizona  at  the  time  stated,  he  insisted  on  riding  a 
half-broken  horse,  was  thrown  in  an  infrequented  part  of  an  alkali 
desert,  broke  his  leg,  and  lay  there  two  days  before  he  was  rescued. 
But  ability  to  prove  the  occurrence  of  such  serious  trouble  would  be  no 
justification  of  the  statement  which  the  article  by  indirection  conveyed, 
that  John  Smith  when  in  Arizona  was  discovered  to  be  a  horse  thief. 
So  in  the  case  at  bar  we  have  an  ingenious  collocation  of  innocent  as- 
sertions which  is  certainly  well  calculated  to  convey  the  impression 
charged  in  the  complaint.  Whether  or  not  it  was  intended  to  convey 
such  impression  was  a  question  for  the  jury,  but  we  should  certainly 
have  a  poor  opinion  of  the  intelligence  of  12  men,  who  might  reach 
the  conclusion  that  the  paragraph  was  constructed  with  an  innocent 
intent.  If  no  more  was  intended  than  a  publication  of  the  various  in- 
nocent statements  as  to  the  purchase  of  a  house,  the  trimming  of  hats, 
and  the  attendance  of  some  obscure  person  at  a  private  fimeral,  why 
would  space  be  given  to  such  uninteresting  details  in  the  columns  of 
the  paper?  It  is  difficult  to  escape  the  conviction  that  the  paragraph 
found  a  place  in  Town  Topics  only  because  the  innocent  assertions  were 
so  skillfully  put  together  as  to  make  the  article  a  spicy  bit  of  gossip. 
In  this  case  as  in  our  illustrative  example,  the  evidence  adduced  in  jus- 
tification was  confined  to  the  innocent  statements,  such  as  the  purchase 
of  the  house,  etc.  There  is  not  a  scintilla  of  evidence  tending  to  show 
the  existence  of  immoral  or  illicit  relations.  Moreover,  it  appears  that 
the  paragraph  was  published  without  the  slightest  effort  on  the  part 
of  defendants  or  their  subordinates  to  make  any  investigation  as  to  the 
existence  of  such  relations. 

It  is  further  argued  that  the  verdict  is  excessive,  but  it  is  well  settled 
that  the  size  of  tiie  verdict  is  not  a  subject  of  review  in  this  court. 
There  are  various  other  assignments  of  error,  which  have  all  been  ex- 
amined. Since  they  have  not  been  discussed  in  the  brief,  they  need 
not  be  here  rehearsed.    We  find  in  them  no  ground  for  reversal. 

The  preliminary  motion  may  now  be  considered.  The  reUef  asked 
for  was  to  remand  the  cause  to  the  Circuit  Court,  to  authorize  and  em- 
power plaintiffs  in  error  to  make  an  application  to  the  trial  judge  to 
set  aside  the  judgment  and  the  verdict  and  grant  a  new  trial.  Since  the 
term  at  which  the  cause  was  tried  has  long  since  expired  and  has  not 
been  extended  by  order,  the  trial  judge  would  have  no  power  to  grant 
such  relief,  if  the  cause  were  remanded.  This  is  sufficient  ground  for 
denying  the  motion.  The  application  was  made  because  in  our  former 
decision  it  was  held  that  exceptions  to  the  charge  reserved  after  the 
jury  had  retired  could  not  be  considered.  Counsel  for  the  plaintiff, 
while  opposing  the  motion,  expresses  his  willingness  to  have  these  ex- 
ceptions considered.  This,  for  reasons  given  in  our  former  opinion, 
cannot  be  done.    A  majority  of  the  court,  however,  in  order  to  satisfy 
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defendants  that  errors  in  practice  have  not  deprived  them  of  any  sub- 
stantial rights,  have  added  a  footnote  to  this  opinion.^ 
The  judgment  of  the  circuit  court  is  affirmed. 

NOYES,  Circuit  Judge  (dissenting).  For  reasons  stated  m  my 
opinion  of  April  26, 1910  (179  Fed.  839),*  I  think  that  the  action  of  the 
trial  court  in  depriving  the  plaintiffs  in  error  of  the  right  to  take  law- 
ful exceptions  to  the  charge  constituted  error  calling  for  the  reversal 
of  the  judgment,  and  calling  for  such  reversal  none  the  less  whether 
we  think  the  plaintiffs  in  error  would  have  been  able  to  take  meritorious 
exceptions  or  not. 

But,  if  the  judgment  is  not  to  be  reversed  upon  this  ground,  I  agree 
that  the  plaintiffs  in  error  can  have  no  other  relief.  The  exceptions 
which  they  were  able  to  take  disclose  no  prejudicial  error,  and  the  trial 
judge  would  have  no  right  to  set  aside  the  judgment  if  the  cause 
should  be  remanded. 

1  The  exceptiona  to  the  charge,  which  were  dictated  to  the  stenographer 
after  the  jury  retired,  were  three  in  number. 

(1)  That  the  trial  judge  said:  "I  have  no  hestitatlon  In  saying  for  my- 
self as  a  man  (I  hope  of  common  sense  and  some  experience)  that  the 
words  do  mean  what  the  plaintiff  says  they  mean."  He  also  charged:  "It 
is  for  you  to  say  whether  that  is  the  meaning  of  those  words,  and  I  say 
again  that  that  is  entirely  for  you,  and  you  can  find  anything  your  con- 
sciences dictate  on  that  subject" 

Reference  may  be  had  to  the  opinion  of  this  court  In  Smith  v.  Sun  Print- 
ing &  Pub.  Ass'n,  55  Fed.  240,  5  C.  C.  A.  91. 

(2)  That  the  trial  judge  said:  "And  I  say,  also,  that,  in  my  opinion,  the 
defense  of  Justification  In  this  case  has  not  been  supported,  but  that  also 
is  for  you  to  say,  yet  I  have  a  right  to  express  my  own  opinion,  and  I 
do  so." 

The  judge  had  already  charged:  "He  who  alleges  the  truth  of  the  matter 
must  make  his  proof  of  the  truth  as  broad  as  is  the  defamation.  It  will 
not  do  to  pick  out  here  a  word  and  there  a  word  and  say  these  words  are 
true  and  prove  they  are  true.  He  must  prove  them  as  an  entirety,  and 
show  that  the  alleged  libel,  as  reasonably  interpreted,  is  true.  Unless,  there- 
fore, you  as  reasonable  men  are  of  the  opinion  that  these  words  in  their 
entirety  and  true  meaning  are  true,  as  written  and  published,  the  defense 
of  justification  fails." 

Reference  may  be  had  to  the  opinion  supra  as  to  proof  offered  in  justi- 
fication. 

(3)  That  the  charge  "in  words  or  in  substance  charges  the  jury  that  the 
recldess  and  careless  publication  as  was  shown  in  this  case  was  sufficient 
evidence  from  which  the  jury  might  find  malice." 

No  such  statement  is  found  in  the  charge. 

What  the  trial  judge  said  on  this  branch  of  the  case  was:  "But,  even  where 
no  actual  malice  is  shown,  exemplary  damages  may  be  given  where  there 
is  proof  of  such  wanton  disregard  or  reckless  indifference  to  the  rights  of 
others  as  is  equivalent  to  the  reckless  violation  of  such  rights.  It  ia  asserted 
here  that  the  publication  of  what  is  claimed  to  be  a  libelous  statement  upon 
the  plaintiff,  without  any  other  investigation  than  Lb  shown  to  liave  been 
made  in  this  case,  is  so  careless  as  to  amount  to  that  reinless  indifference 
or  wanton  disregard  of  the  rights  of  others.  If  such  careleissness  existed, 
I  advise  yoa,  then,  yoa  are  at  liberty  to  award  punitive  or  exemplary  dam- 
ages." 

« 103  C.  0.  A.  325. 
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080  Fed.  961.) 

McKEMY  et  al.  t.  SUPREME  LODGE  A.  O.  U.  W. 

(Circuit  Conrt  of  Appeals,  Sixth  Circuit    July  13,  19ia) 

No.  2,025. 

!•  Fabtiss  (S  80*) — ^IifTEBVBNTiow— Action  at  Law. 

Parties  Interested  In  a  fund  sought  to  be  recovered  in  an  action  at  law 
cannot  Intervene  for  their  own  protection ;  the  court  In  sudi  action  hav- 
ing no  jurisdiction  to  distribute  the  funds  among  the  various  beneficiaries 
entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec.  Dig.  |  89.^1 

2.  CouBTs  (I  342*) — JxraiSDicTiON— Law  ob  Bqxtitt— Fedebal  Coubts. 

The  distinction  betwe^i  actions  at  law  and  suits  In  equity  In  courts 
of  the  United  States  Is  matter  ef  substance  and  not  of  form  only. 

[Ed.  Note.— For  other  cases,  see  Courts,  Oent  Dig.  U  912,  913;  Dec; 
Dig.  S  342.»1 

3.  Pleadiivo  (f  286*) — ^Appkai.  and  Ebbob  (|  969*) — ^Ambndmbnt  of  Plbadino 

— DiSCBETIOlf  OF  COXTBT— RBTIKW. 

After  an  order  has  been  made  sustaining  a  demurrer  to  an  original 
petition.  It  Is  within  the  discretion  of  the  trial  court  to  grant  or  refuse 
leave  to  file  an  amended  petition,  the  exercise  of  which  discretion  will 
not  be  interfered  with  unless  plainly  abused. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  f  601 ;  Dec.  Dig. 
I  286;*  Appeal  and  Error,  C^t  Dig.  M  8825-3883;  Dec.  Dig.  S  969.*] 

4.  BQuriT  (I  267*) — ^Bnx— Aioif  dmknt. 

EXlulty  rule  No.  29,  relating  to  amendments,  does  not  entitle  the  com- 
plainant as  of  right  to  amend  his  bill  after  a  demurrer  thereto  has  been 
sustained. 

[Ed.  Note. — For  other  cases,  see  Equity,  Dec.  Dig.  |  267.*] 

5.  IivsuRANCE  (S  697*) — Mutual  Benefit  Insxtbancb— State  and  Supbeme 

Bodies— GuABAXTTT  Fund-^blioation  of  Supbeme  Lodge. 

A  beneficial  association  maintained  a  grand  lodge  in  most  of  the  states 
and  a  supreme  lodge  which  was  the  legislative  head  of  the  organization. 
Each  grand  lodge  which  was  set  off  as  a  separate  beneficiary  jurisdiction 
had  power  to  issue  benefit  certificates,  to  collect  benefit  assessments,  and 
to  pay  claims,  except  that  no  more  than  12  assessments  could  be  levied  In 
one  year.  It  being  found  that  these.  In  some  Instances,  were  not  sufficient 
to  pay  the  dalms  against  the  grand  lodge,  guaranty  fund  assessments 
were  levied  and  remitted  to  the  supreme  body.  The  by-laws  of  the  latter 
provided  that  its  board  of  directors  from  the  guaranty  fund  should  ex- 
tend such  relief  to  the  overburdened  jurisdiction  "as  might  be  right,  prop- 
er and  necessary,"  and  that  all  relief  extended  to  the  several  grand 
lodges  for  claims  allowed  by  the  board  of  directors  of  the  supreme  lodge 
should  be  paid  from  the  guaranty  fund,  and  that  should  the  latter  be  ex- 
hausted, and  there  remain  unpaid  claims,  the  board  of  directors  should 
levy  additional  assessments  to  pay  the  same;  the  charter  of  the  supreme 
lodge  providing  that  grand  lodges  may  accept  the  privileges  and  benefits 
of  the  act  of  Incorporation  of  the  supreme  lodge  and  that  the  payment  of 
the  beneficiary  certificates  Issued  by  the  grand  lodge  "^all  be  by  the  act 
of  such  acceptance  guaranteed  by"  the  supreme  lodge,  it  "not  to  be  liable 
primarily  on  such  beneficiary  certificates,  but  only  as  g^uarantor  or  sure- 
ty." Held,  that  such  guaranty  was  not  absolute  nor  unconditional,  but 
that  the  supreme  lodge  held  the  fund  as  trustee,  and  hence  an  action 
at  law  was  not  maintainable  by  the  receiver  of  a  state  lodge  to  compel 
the  paym^it  of  unpaid  benefit  claims  out  of  such  guaranty  fund,  though 
the  claims  had  been  allowed  by  the  directors  of  the  supreme  lodge. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Dec  Dig.  S  697.*] 
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3.   II7SUBANGB    (|    SOT*)— MUTUAL    BENEFIT    INSURANCE— RELATION    OF    STATB 

AND  Supreme  Lodge— Malfeasance. 

Where  the  supreme  lodge  of  a  beneficial  association  maintained  a  guar- 
anty fund  out  of  which  unpaid  claims  of  overburdened  state  lodges  mig^t 
be  paid,  allegations  that  the  supreme  lodge  had  power  to  levy  assessments 
to  meet  all  guaranty  fund  requirements,  and  that  the  assessments  fixed 
each  year  were  understood  by  the  supreme  lodge  to  be  adequate  to  realize 
a  sufficient  sum  to  extend  the  relief  provision  of  the  guaranty  fund  to  the 
several  beneficiary  jurisdictions  entitled  thereto,  and  that  accordingly  no 
additional  assessments  for  said  fund  would  be  needed,  and  none  were  in 
fact  made,  and  that  the  supreme  lodge  collected  or  should  have  collected 
for  the  guaranty  fund  the  amount  determined  to  be  necessary,  and  either 
had  or  should  have  had  in  its  possession  the  amount  due  and  payable  to 
each  of  the  beneficiary  Jurisdictions  on  all  valid  claims,  and  hence  was 
liable  to  pay  the  amount  of  its  allowed  claims  against  such  fund,  did  not 
charge  misappropriation,  maladministration,  or  bad  faith  on  the  part  of 
the  supreme  lodge,  nor  was  the  allegation  inconsistent  with  an  honest  ex- 
ercise of  judgment  by  the  supreme  lodge  In  an  unsuccessful  attempt  to 
raise  sufficient  funds  to  meet  the  benefit  certificates  issued  by  platntiflf  in 
connection  with  those  Issued  by  other  jurisdictions. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Dec.  Dig.  $  697.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

Action  by  William  D.  McKemy,  as  receiver  of  the  Grand  Lodge  of 
the  Ancient  Order  of  United  Workmen  of  the  State  of  Ohio,  and 
others,  against  the  Supreme  Lodge  of  the  Ancient  Order  of  United 
Workmen.  From  a  judgment  of  dismissal,  plaintiffs  bring:  error. 
Affirmed. 

P.  A.  Reece,  for  plaintiffs  in  error. 

O.  A.  Herman,  for  intervening  petitioner. 

M.  F.  Galvin  and  G.  W.  Winstead,  for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SANFORD,  District  Judge. 

KNAPPEN,  Circuit  Judge.  The  Grand  Lodge  of  the  Ancient  Order 
of  United  Workmen  of  the  State  of  Ohio  brought  suit  in  the  court 
below  to  recover  the  sum  of  $136,000  and  upwards  from  the  Supreme 
Lodge  of  that  order,  which  sum  was  claimed  to  be  owing  by  the  latter 
to  the  Grand  Lodge  on  account  of  beneficiary  certificates  issued  by 
the  Grand  Lodge.  The  original  petition  alleged :  That  the  Supreme 
Lodge  of  the  order  is  a  corporation  organized  under  the  laws  of 
Texas,  a  citizen  of  that  state,  and  engaged  in  business  in  all  or  nearly 
all  of  the  states  of  the  Union.  That  under  its  charter  it  has  authority 
to  adopt  and  has  adopted  a  constitution,  laws,  rules,  and  regulations, 
with  power  to  amend  the  same  as  may  be  proper  and  necessary  to 
carry  out  its  objects,  which  are,  among  other  things,  to  create  funds  in 
aid  of  its  members  during  sickness  or  disability,  to  care  for  the  living 
and  bury  the  dead,  and  to  pledge  the  members  to  the  payment  of  a 
stipulated  sum  to  the  beneficiaries  of  deceased  members.  That  the 
laws  of  the  order  provide  for  the  setting  off  of  a  Grand  Lodge  as  a 
"separate  beneficiary  jurisdiction,"  "with  power  to  collect  the  bene- 
ficiary fund  and  disburse  the  same  subject  to  the  laws"  of  the  order. 

*For  other  caaes  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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That  the  plaintiff  Grand  Lodge  was  so  organized  and  set  apart,  and 
duly  constituted  as  such  separate  beneficiary  jursidiction  on  August 
31,  1872.  That  the  plaintiff  Grand  Lodge  has  power  to  make  laws, 
rules,  and  regulations  for  its  own  government  and  control,  subject  to 
the  constitution  and  laws  of  the  Supreme  Lodge.  That  the  rate  of 
assessment  is  fixed  by  the  Supreme  Lodge,  under  a  limitation  imposed 
by  the  constitution  and  laws  that  no  more  than  12  such  assessments 
may  be  made  in  any  one  year.  That  in  some  jurisdictions  (including 
the  plaintiff  Grand  Lodge)  the  mortality  has  been  so  great,  from  cli- 
matic or  other  causes,  as  to  make  the  claims  against  the  beneficiary 
fund  ^eater  than  the  amount  which  can  be  realized  under  the  12 
beneficiary  fund  assessments  authorized  to  be  collected  by  the  Grand 
Lodge  as  a  separate  beneficiary  jurisdiction.  That  the  laws  were 
accordingly  made  to  provide  that: 

•To  protect  the  order  from  exigencies  which  may  arise,  Increasing  Its  rate 
to  an  extent  which  would  make  assessments  for  a  time  oppressive  upon  its 
membership,  to  maintain  a  maximum  rate  to  all  assessments  herein  provided 
(the  number  thereof  not  to  exceed  twelve  in  any  one  calendar  year),  to 
strengthen  and  sustain  the  order  to  enable  it  to  meet  every  emergency  by  giv- 
ing the  assistance  of  the  whole  to  any  part  entitled  to  relief  under  the  laws 
of  the  order,  a  guaranty  fund  shall  be  raised  and  managed  and  disbursed  as 
herein  provided," 

— the  provisions  set  out  in  the  petition  being  in  effect  that  the  Grand 
Lodge  should  raise  all  guaranty  fund  assessments  required  and  for- 
ward the  same  to  the  Supreme  Lodge  treasurer.  That  the  board  of 
directors  of  the  Supreme  Lodge  "shall  from  the  guaranty  fund  ex- 
tend such  relief  to  the  overburdened  jurisdiction  as  may  be  right, 
proper  and  necessary."  The  allegation  is  further  made  that  under 
the  laws  of  the  order  all  relief  extended  to  the  several  grand  lodges 
for  claims  allowed  by  the  board  of  directors  of  the  Supreme  Lodge 
shall  be  paid  from  the  guaranty  fund,  and  that  should  the  latter  be- 
come exhausted,  and  there  remain  unpaid  claims,  the  board  of  direc- 
tors "shall  levy  sufficient  additional  assessments,  at  the  foregoing 
schedule  of  rates,  to  pay  the  same."  The  petition  further  alleged  that 
the  plaintiff  Grand  Lodge  during  the  period  in  question  collected  the 
maximum  of  12  assessments  permitted  by  the  laws  of  the  order ;  that 
the  number  of  deaths  in  the^  jurisdiction  was  so  great  during  the 
period  stated  that  the  beneficiary  fund  resulting  from  those  assess- 
ments was  insufficient  to  pay  death  claims  in  full ;  that  it  also  prompt- 
ly collected,  accounted  for,  and  paid  to  the  Supreme  Lodge  all  guar- 
anty fund  assessments  provided  by  the  laws  of  the  order;  that  plain- 
tiff furnished  proofs  of  deaths  as  required  by  the  Supreme  Lodge, 
and  complied  with  all  the  laws,  rules,  and  regulations  of  the  order 
entitling  it  to  participate  in  the  guaranty  fund ;  that  application  has 
been  made  to  the  Supreme  Lodge  for  relief  from  the  guaranty  fund ; 
that  defendant,  through  its  board  of  directors,  passed  upon  and  al- 
lowed the  claims  in  question  as  valid  claims  against  the  guaranty  fund, 
and  agreed  to  pay  the  Grand  Lodge  the  amount  of  the  same  out  of  said 
fund,  but  that  it  has  paid  thereon  only  a  fraction  thereof,  leaving  a 
large  balance  which  the  Supreme  Lodge  has  failed  and  refused  to 
pay.    By  permission  of  the  court,  two  beneficiaries  under  certificates 
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or  policies  issued  by  the  plaintiflF  Grand  Lodge  were  permitted  to  in- 
tervene 0131  behalf  of  themselves  and  others  similarly  situated;  the 
specific  prayer  being : 

"That  the  fond  due  said  plaintiff  (the  Grand  Lodge)  be  brought  Into  this 
court  and  distributed  In  the  proper  proportions  among  all  the  persons  it  Is 
found  to  be  due." 

The  petition  was  demurred  to  upon  the  ground  that  it  "does  not 
state  a  cause  or  causes  of  action  against  this  defendant,  upon  which 
this  plaintiff  can  recover.'*  The  demurrer  was  sustained;  the  court 
holding  that: 

"The  Supr&ne  Lodge  is  not  the  debtor  of  the  subordinate  lodges,  or  of  their 
members,  for  their  share  of  the  guaranty  fund,  but  is  their  agent  and  trustee 
for  the  disbursement  of  the  fund  In  accordance  with  the  constitution  and 
laws  of  the  order. 

"It  Is  not  alleged  that  there  are  any,  or  sufficient  moneys  In  the  guaranty 
fund  to  pay  the  claims  of  the  plaintiff,  nor  is  it  alleged  ttiat  the  Supreme 
Lodge  or  any  of  its  officers  have  misappropriated  the  moneys  of  the  fund. 

"If  there  is  money  in  the  guaranty  fund,  it  should  be  disbursed  to  those 
entitled  to  it,  and  resort  should  be  had  to  the  equity  side  of  the  court  to  com- 
pel such  disbursements,  and,  if  the  fund  be  insufficient,  then  to  require  the 
board  of  directors  to  levy  additional  assessments  'to  pay  the  same.' " 

Meanwhile  the  receiver  of  the  plaintiff,  appointed  by  an  Obio  state 
court,  was  substituted  as  plaintiff.  Upon  the  sustaining  of  the  de- 
murrer to  the  original  petition,  the  receiver  asked  leave  to  file  an 
amended  petition ;  the  latter  containing  several  allegations  in  addition 
to  or  in  amplification  of  those  in  the  original  petition,  the  more 
important  of  such  further  allegations  being  these:  That  the  charter 
of  the  Supreme  Lodge  provides  that  all  Grand  Lodges,  whether  cor- 
porate or  incorporate,  shall  have  the  right  to  accept  3ie  privileges  and 
benefits  of  its  act  of  incorporation,  and  that  "the  payment  of  the 
beneficiary  certificates  of  the  members  of  such  accepting  Grand  Lodge 
outstanding  at  the  time  of  such  acceptance  as  well  as  those  subse- 
quently issued,  shall  be  by  the  act  of  such  acceptance  guaranteed  by 
this  corporation.  This  corporation  shall  not  be  liable  primarily  on 
such  beneficiary  certificates,  but  only  as  guarantor  or  surety."  That 
the  Grand  Lodge  duly  accepted  the  privileges  and  benefits  of  the  act 
of  incorporation  of  the  vSupreme  Lodge.  That  after  being  so  set  apart 
as  a  beneficiary  jurisdiction,  the  Grand  Lodge  had  power  to  assess, 
collect,  manage,  and  disburse  to  beneficiaries  the  guaranty  fund  under 
its  jurisdiction  and  was  ''responsible  for  the  claims  of  the  beneficiaries 
of  such  members."  That  the  Supreme  Lodge,  under  its  charter  and 
through  its  board  of  directors,  was  given  the  power  to  create,  hold, 
and  disburse  the  funds  and  transact  all  other  business  named  in  its 
charter.  That  the  board  of  directors  of  the  Supreme  Lodge  is  vested 
with  the  general  management  and  control  of  the  entire  business  mat- 
ters of  the  Supreme  Lodge,  and  the  exercise  of  all  powers  and  func- 
tions of  the  Supreme  Lodge  when  the  same  is  not  in  session.  That 
the  constitution  and  laws  of  the  order  further  provide  that  whenever 
it  should  be  made  to  appear  to  the  satisfaction  of  the  board  of  direc- 
tors of  the  Supreme  Lodge  that  the  number  of  deaths  in  any  benefi- 
ciary jurisdiction  is  such  as  to  require  more  than  12  maximum  assess- 
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ments  in  any  calendar  year  "then  relief  to  an  amount  equal  to  such 
excess  shall  be  extended  as  may  be  determined  by  the  board  of  direct-- 
ors,  proper  application  being  made  therefor,  and  full  investigation  by 
said  board  being  made,"  the  recorder  of  the  Grand  Lodge  being  re- 
quired, in  order  to  carry  into  effect  the  foregoing  provision,  to  for- 
ward monthly  to  the  recorder  of  the  Supreme  Lodge  a  list  of  all  death 
claims  against  the  guaranty  fund  "as  soon  as  ccmipleted,  audited  and 
paid,"  each  claim  to  be  accompanied  by  proofs  required  by  the  regu- 
lation prescribed  by  the  Supreme  Lodge,  the  recorder  of  the  Supreme 
Lodge  being  required  to  submit  to  the  board  of  directors  of  that  lodge 
the  applications  for  relief  so  received,  the  laws  requiring  this  board 
to  extend  from  the  guaranty  fimd  "such  relief  to  the  overburdened 
jurisdiction  as  may  be  right,  proper  and  necessary  as  herein  provided 
to  maintain  the  integrity  and  preserve  the  perpetuity  of  the  order,  and 
such  relief  may  be  extended  at  any  time  within  the  discretion  of  the 
hoard  of  directors."  That  the  Supreme  Lodge  determined  the  num- 
ber, amount,  and  time  of  payment  of  each  assessment  to  be  paid  by 
each  member  in  the  Grand  Lodge  beneficiary  jurisdiction.  That  the 
guaranty  fund  assessments  so  foced  for  each  year  were  at  the  time 
of  being  so  fixed  "agreed  and  understood  by  the  Supreme  Lodge  to 
be  adequate  to  realize  a  sufficient  sum  to  extend  the  relief  (provision 
of  the  guaranty  fund)  to  the  several  beneficiary  jurisdictions  entitled 
thereto,"  and  that  accordingly  "no  additional  assessment  for  said  fund 
would  be  necessary  to  be  made,  and  that  none  in  fact  were  made." 
That  "said  defendant  collected,  or  should  have  collected,  from  each 
of  said  beneficiary  jurisdictions,  for  said  guaranty  fund,  the  amount 
so  fixed  and  determmed  by  it,  and  at  the  commencement  of  this  action 
said  defendant  had,  or  should  have  had,  in  its  possession  in  cash  in 
said  guaranty  fund,  the  amount  due  and  payable  to  each  of  said  bene- 
ficiary jurisdictions  upon  all  valid  beneficiary  claims  in  excess  of  the 
amount  realized  by  each  of  said  beneficiary  jurisdictions"  from  the 
beneficiary  fund  assessments.  (The  italics  used  in  all  the  above  quo- 
tations are  ours.)  The  amended  petition  further  set  up  the  plaintiff's 
ouster  from  the  exercise  of  its  franchise  by  the  Ohio  state  court,  the 
appointment,  duties,  and  powers  of  the  receiver,  alleging  that  the  ac- 
tion was  brought  for  the  benefit  of  all  the  creditors  of  the  Grand 
Lodge,  including  all  the  unpaid  beneficiaries  thereof  for  claims  for 
death  losses;  it  being  alleged  that  such  beneficiaries  were  numerous 
and  that  it  was  impracticable  to  bring  them  all  before  the  court. 
Leave  to  file  the  amended  petition  was  denied ;  the  court  holding  that 
plaintiff's  only  relief  was  in  equity,  and  the  opinion  being  also  ex- 
pressed that  the  receiver  had  no  authority  under  the  insurance  laws 
of  Ohio  to  bring  suit  in  the  courts.  The  plaintiff  not  desiring  to  plead 
further,  its  original  petition,  as  well  as  the  intervening  petitions  (in- 
cluding one  filed  after  the  application  for  leave  to  amend  the  plaintiff's 
petition),  was  dismissed. 

So  far  as  the  rights  of  the  Intervening  petitioners  are  concerned,  it 
is  to  our  minds  clear  that  they  have  no  right  to  complain  of  the  dis- 
missal, either  of  the  original  petition  or  of  their  own  petitions  in  in- 
tervention, or  of  the  refusal  of  the  court  to  permit  the  filing  of  the 
plaintiff's  proposed  amended  petition.    This  is  a  suit  at  law.    We 
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know  of  no  principle  which  permits  parties  interested  in  a  fund  sought 
to  be  recovered  in  a  suit  at  law  to  intervene  in  such  suit  for  their  own 
protection.  If  a  court  of  law  can  administer  relief  in  this  case,  such 
relief  is  limited  to  the  recovery  and  collection  of  judgment.  A  court 
of  law  cannot  distribute  the  fund  among  the  various  beneficiaries  en- 
titled thereto.  The  writs  of  siunmons  issued  upon  the  intervening 
petitions  contain  this  indorsement:  "Summons  in  action  for  money 
and  equitable  relief."  This  indorsement,  in  connection  with  the  prac- 
tice adopted  in  filing  petitions  in  intervention,  suggests  that  cotmsel 
regarded  the  principal  suit  as  in  equity.  Whatever  practice  might  be 
permissible  in  the  state  courts,  the  distinction  in  the  courts  of  the  Unit- 
ed States  between  causes  of  actions  at  law  and  in  equity  is  matter  of 
substance  and  not  of  form.  Courtney  v.  Pradt  (Sixth  Circuit)  160  Fed. 
561,  562,  87  C.  C  A.  463,  and  cases  there  cited.  The  intervening 
petitions  were,  in  our  judgment,  rightly  dismissed. 

That  the  court  rightly  sustained  the  demurrer  to  the  original  petition 
is,  to  our  minds,  plain.  The  original  petition  alleged  no  guaranty  on 
the  part  of  the  Supreme  Lodge  of  the  certificates  issued  by  the  Grand 
Lodge.  The  Ancient  Order  of  United  Workmen  is  in  substance  al- 
leged or  conceded  to  be  a  fraternal  beneficiary  society,  organized  and 
carried  on  for  the  mutual  benefit  of  its  members.  There  is  no  allega- 
tion that  it  was  carried  on  for  profit.  The  Supreme  Lodge  is,  sub- 
stantially at  least,  alleged  to  be  the  highest  legislative  body  of  the 
order.  There  is  no  allegation  that  it  has  any  capital,  or  that,  apart 
from  the  guaranty  and  beneficiary  funds,  it  has  any  source  of  income 
except  that  it  receives,  as  is  conceded  in  argument,  certain  fees  and 
dues  designed  to  meet  the  expenses  of  the  governing  body.  The  orig- 
inal petition  does  not  allege  the  relation  of  debtor  and  creditor  be- 
tween the  Grand  Lodge  and  the  Supreme  Lodge,  but,  on  the  other 
hand,  states  a  case  consistent  only  with  the  status  of  the  Supreme 
Lodge  as  that  of  trustee  for  the  disbursement  of  the  guaranty  fund 
in  accordance  with  the  constitution  and  laws  of  the  order.  As  held 
by  the  court  below,  there  is  no  allegation  that  the  guaranty  fund  con- 
tains any  or  sufficient  moneys  to  pay  the  claims  of  the  plaintiff,  nor  is 
it  alleged  that  the  Supreme  Lodge  or  any  of  its  officers  misappropriat- 
ed the  moneys  of  the  fund. 

We  construe  the  allegation  that  the  Supreme  Lodge  agreed,  through 
its  board,  to  pay  the  claims  in  question  as  intended  to  charge  merely 
an  assurance  or  promise  that  the  claims  would  be  paid  in  due  course, 
and  not  as  creating  a  contract  relation  to  do  any  act  outside  of  the 
performance  of  the  duties  imposed  upon  the  Supreme  Lodge  imder 
its  laws,  in  connection  with  the  due  disbursement  of  the  fund.  We 
agree  with  the  Circuit  Court  that  the  orig^al  petition  did  not  state 
a  cause  of  action  at  law. 

With  respect  to  the  refusal  to  permit  the  filing  of  the  pressed 
amended  petition,  it  is  to  be  noted  that  at  the  time  tihe  motion  therefor 
was  made  the  demurrer  to  the  orig^al  petition  had  been  sustained ;  that 
no  order  has  been  made  dismissing  the  proposed  amended  petition,  the 
order  in  respect  thereto  being  simply  a  refusal  to  permit  it  to  be  filed. 
No  order  has  been  made  expressly  adjudicating  its  insufficiency.  It 
was  within  the  discretion  of  the  trial  court,  especially  after  the  order 
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had  been  made  sustaining  the  demurrer  to  the  original  petition,  to 
grant  or  refuse  leave  to  file  an  amended  petition,  and  it  is  the  general 
rule  that  the  granting  and  refusals  of  amendments  to  pleadings  are 
within  the  discretion  of  the  court,  and  that  this  discretion  will  not  be 
interfered  with  unless  plainly  abused.  See  Rev.  St.  §  954  (last  clause) 
(U.  S.  Comp.  St.  1901,  p.  696) ;  United  States  v.  Buford,  3  Pet.  10,  12, 
7  L.  Ed.  585 ;  Smith  v.  Vaughan,  10  Pet.  366,  9  L.  Ed.  457 ;  Jackson 
V.  Ashton,  10  Pet.  480,  9  L.  Ed.  502 ;  Chapman  v.  Barney,  129  U.  S., 
at  page  681,  9  Sup.  Ct,  at  page  427,  32  L.  Ed.  800,  and  cases  there 
cited ;  Stevens  v.  Nichols,  157  U.  S.  370,  15  Sup.  Ct.  640,  39  L.  Ed. 
736,  and  cases  there  cited;  Union  Central  Life  Ins.  Co.  v.  Phillips 
(Fifth  Circuit)  102  Fed.  19,  23,  41  C.  C.  A.  263.  Even  under  equity 
rule  No.  29  complainant  is  not  entitled  as  of  right  to  amend  his  bill 
after  demurrer  has  been  sustained.  National  Bank  v.  Carpenter,  101 
U.  S.  567,  568,  25  L.  Ed.  815. 

But  in  view  of  the  fact  that  the  refusal  to  permit  the  filing  of  the 
proposed  amended  petition  was  put  upon  the  ground  that  the  petition 
failed  to  state  a  cause  of  action  at  law,  we  shall  consider  the  important 
question  whether  the  guaranty  provision  contained  in  the  charter  of 
the  Supreme  Lodge  amounts  to  an  absolute  guaranty  of  payment  ot 
the  certificates  issued  by  the  Grand  Lodge.  It  may  be  conceded  that, 
if  the  provision  in  question  is  an  absolute  guaranty  of  payment  by  the 
Supreme  Lodge  of  the  beneficiary  certificates  issued  by  the  Grand 
Lodge,  action  at  law  could  be  maintained  by  the  plaintiff  for  its  viola- 
tion. It  may  also  be  conceded  that  the  language  of  the  guaranty  in 
question,  if  unaffected  by  the  circumstances  under  which  it  was  made, 
including  the  provisions  of  the  constitution  and  laws  of  the  order  re- 
lating to  the  subject  of  the  guaranty,  would  justify  a  construction  of 
absolute  guaranty  of  pa)mient.  But  the  elementary  rule  that  contracts 
are  to  be  construed  in  the  light  of  the  circumstances  under  which  they 
are  made  applies  to  contracts  of  guaranty  (The  Cambria  Iron  Co.  v. 
Keynes,  56  Ohio  St.  501,  47  N.  E.  548) ;  and  in  this  case  we  must  take 
into  account  the  constitution  and  laws  of  the  order,  which  also  evi- 
dence the  construction  given  by  the  organization  upon  this  charter 
provision.  We  are  obliged,  in  this  connection,  to  disregard  certain 
provisions  of  the  charter  and  laws  of  the  order  cited  in  the  brief  of 
defendant,  other  than  those  contained  in  the  plaintiff's  petition.  We 
must  also  leave  out  of  consideration  certain  other  matter  of  history 
stated  in  plaintiff's  brief,  which  is  not  within  the  record  or  the  con- 
cessions of  counsel.  The  provisions  of  the  constitution  and  laws  re- 
ferred to  in  the  plaintiff's  petition  vest  in  the  board  of  directors  of  the 
Supreme  Lodge  large  discretionary  powers  with  regard  to  the  afford- 
ing of  relief  to  overburdened  jurisdictions,  which,  in  view  of  the  frater- 
nal and  representative  nature  of  the  association,  make  the  Supreme, 
Grand,  and  subordinate  lodges  practically  a  single  organization  (al- 
though each  has  its  own  individuality  and  distinctive  rights  and  lia- 
bilities— 1  Bacon  on  Benefit  Societies,  §  74),  including  the  fact  that 
there  are  many  beneficiary  jurisdictions  entitled  to  participate  in  the 
guaranty  fund  distribution  by  the  Supreme  Lodge,  are,  in  our  judg- 
ment, inconsistent  with  a  construction  of  this  guaranty  provision  as  an 
absolute  and  unconditional  guaranty  of  payment  of  the  beneficiary 
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certificates  issued  by  each  separate  beneficiary  jurisdiction.  The  Su- 
preme Lodge  is  made  the  trustee  of  the  guaranty  fund,  and,  in  our 
opinion,  the  charter  guaranty  in  question  should  be  construed  as  an 
assurance  that  the  fund  will  be  raised,  collected,  managed,  and  dis- 
bursed in  accordance  with  the  constitution  and  laws  of  the  order,  and 
that  all  beneficiary  organizations,  whether  Supreme  or  Grand,  are 
entitled  and  will  be  permitted  to  participate  in  the  fund  to  the  extent 
that  "may  be  right,  proper  and  necessary" ;  in  other  words,  the  guar- 
anty is  not  an  absolute  and  unconditional  guaranty  of  payment  in  the 
sense  that  term  is  generally  used  in  the  law  of  contracts,  but  its  per- 
formance is  intended  to  be  had  only  through  the  medium  of  the  guar- 
anty fund  to  be  maintained  and  disbursed  by  the  Supreme  Lodge  im- 
der  its  constitution  and  laws.  The  Supreme  Lodge  is  thus  not  the 
debtor  of  the  Grand  Lodge,  but  is  its  trustee  in  relation  to  the  guar- 
anty fund  and  the  obligations  pertaining  thereto,  as  well  as  the  trustee 
for  all  the  other  beneficiary  jurisdictions  whose  needs,  in  the  judgnient 
of  the  board  of  directors  of  the  Supreme  Lodge,  justify  their  participa- 
tion therein. 

In  determining  the  extent  of  the  ri|^ht  of  the  plaintiff  Grand  Lodge 
to  participate  in  the  guaranty  fund,  it  is  therefore  necessary  for  the 
Supreme  Lodge  to  determine  the  rights  of  other  parties,  to  wit,  the 
other  beneficiary  jurisdictions.  It  follows  that  the  fact  that  plaintiff's 
claims  have  been  approved  and  ordered  paid  is  not  conclusive  that  they 
are  to  be  paid  in  preference  to  other  claims  of  other  parties.  The  gen- 
eral rule  is  that  a  trustee  is  not  suable  at  law  for  the  enforcement  of 
the  trust  while  it  is  still  open,  although,  when  the  trustee  is  giiilty  of 
misfeasance  or  malfeasance  whereby  the  rights  of  the  beneficiary  are 
lost  or  impaired,  he  may  thereby  become  personally  subject  to  suit  at 
law.  2  Perry  on  Trusts,  §  843.  We  must  not  be  understood  as  hold- 
ing that  the  mere  fact  that  the  order  in  question  is  a  fraternal  bene- 
ficiary organization,  representative  in  character,  and  without  capital 
stock,  relieves  it  from  liability  to  action  at  law.  On  the  contrary, 
beneficiary  organizations  of  this  character  are  generally  suable  at  law 
upon  their  certificates  of  insurance  whenever  the  elements  of  an  ab- 
solute undertaking  are  present,  for  example:  Where  the  certificate 
contains  an  express  covenant  to  pay  a  specific  sum,  or  where  the  con- 
tract provides  for  payment  from  an  accumulated  surplus  when  the 
proceeds  of  the  association  prove  insufficient  (Warner  v.  National  L. 
Ass'n,  100  Mich.  157,  58  N.  W.  667),  or  where  by  statute  the  policy 
is  required  to  state  the  exact  amount  to  be  paid  (McFarland  v.  United 
States  Mutual  Accident  Ass'n,  124  Mo.  204,  27  S.  W.  436). 

If  the  plaintiff's  construction  of  the  guaranty  is  the  correct  one,  viz., 
that  the  Supreme  Lodge  is  under  an  absolute  obligation  to  raise  suffi- 
cient funds  to  enable  it  to  comply  with  this  guaranty,  then  no  reason 
is  apparent  why  action  at  law  could  not  be  maintained.  But,  as  al- 
ready said,  such  is  not,  in  our  opinion,  the  true  construction  of  the 
guaranty.  It  is  urged  by  plaintiff's  counsel  that  the  judgment  which 
it  seeks  to  obtain,  if  rendered,  should  be  paid  from  the  guaranty  fund. 
Conceding  that  the  proposed  amendment  states  a  case  entitling  plain- 
tiff to  share  in  the  guaranty  fund,  that  is,  in  our  opinion,  the  only  case 
made  by  the  petition.    That  equity  has  jurisdiction  of  such  a  case  is 
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dear.  1  Bacon  on  Benefit  Societies,  §  39 ;  Burke  v.  Roper,  79  Ala. 
138;  CoUey  v.  Wilson,  86  Mo.  App.  396;  Blair  v.  Supreme  Council, 
208  Pa.  262,  67  Atl.  564, 101  Am.  St.  Rep.  934. 

The  proposed  petition  does  not,  in  our  judgment,  contain  sufficient 
allegation  of  misfeasance  or  malfeasance  on  the  part  of  the  Supreme 
Lodge  as  to  render  it  liable  at  law  for  failure  to  collect  assessments. 
The  allegations  that  the  Supreme  Lodge  had  power  to  levy  assess- 
ments to  meet  all  guaranty  fimd  requirements,  and  that  the  assess- 
ments fixed  each  year  were  at  the  time  they  were  fixed  agreed  and 
understood  by  the  Supreme  Lodge  to  be  adequate  to  realize  a  suffi- 
cient stmi  to  extend  the  relief  provision  of  the  guaranty  fund  to  the 
several  beneficiary  jurisdictions  entitled  thereto,  and  that  accordingly 
no  additional  assessments  for  said  fund  would  be  needed  and  none 
were  in  fact  made,  and  that  the  defendant  collected  or  should  have 
collected  from  each  of  the  beneficiary  jurisdictions  for  the  guaranty 
fund  the  amount  fixed  and  determined  by  it,  and  had  or  should  have 
had  in  its  possession  the  amount  due  and  payable  to  each  of  the  bene- 
ficiary jurisdictions  upon  all  valid  claims,  do  not,  in  our  judgment, 
charge  misappropriation,  maladministration,  or  bad  faith  on  the  part 
of  the  Supreme  Lodge,  nor  are  they  inconsistent  with  an  honest  ex- 
ercise of  judgment  by  the  Supreme  Lodge  in  an  unsuccessful  attempt 
to  raise  sufficient  funds  to  meet  the  beneficiary  certificates  issued  by 
the  plaintiff  Grand  Lodge,  in  connection  with  those  issued  by  other 
jurisdictions. 

In  our  opinion  the  amended  petition  fails  to  state  a  right  of  action 
at  law.  The  case  of  Commissioners  v.  Gardiner  Savings  Inst.  (Sixth 
Circuit)  119  Fed.  36,  55  C.  C.  A.  614,  is  not  opposed  to  the  conclusion 
we  have  reached.  In  that  case  the  bonds  were  the  absolute  obliga- 
tions of  the  county,  and  the  holder  was  properly  held  entitled  to  judg- 
ment at  law  thereon,  without  regard  to  the  question  of  the  means  by 
which  such  judgment  could  be  enforced. 

The  conclusion  reached  makes  it  unnecessary  to  consider  the  de- 
fenses of  ultra  vires  and  the  alleged  incapacity  of  the  plaintiff  receiver 
to  maintain  suit  at  law. 

It  follows,  from  the  views  we  have  expressed,  that  the  order  of  the 
Circuit  Court  should  be  affirmed. 


(180  Fed.  960.) 

THE  NO.  1. 

(Circuit  Court  of  Ai^eals,  Second  Circuit    June  14, 1910.) 

No.  243. 

1.  CoixisiON  (I  90*) — ^RuLEs  TO  Pbbvent  Collision— Evteot  of  Violation. 
Disobedience  of  Consolidation  Act  N.  Y.  (Laws  1882,  c.  410)  S  757,  re- 
quiring vessels  passing  np  and  down  the  Etast  River  to  navigate  as  near 
as  possible  in  the  cwiter  of  the  river,  is  not  a  fault  which  preidudes  re- 
covery for  an  injury,  if  it  was  only  a  condition  and  not  a  cause  of  the 
Injury. 

[Ed.  Note. — ^For  other  cases,  see  ColUsion,  Dec.  Dig.  |  90.*] 
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2.  Navigable  Waters  fg  2S*) — OBSTRucnoif  by  Vesski/— Liabiutt  fob  In- 
jury TO  Another  Vessel. 

A  dredge,  while  working  at  a  place  140  feet  out  from  a  Long  Island 
City  pier,  was  moored  to  the  pier  by  two  wire  cables  stretched  above  the 
water,  with  nothing  to  give  notice  of  their  presence,  exc^t  the  cables 
themselves  and  a  sign  on  the  dredge  to  "look  out  for  anchor  cables."  A 
New  York  City  flreboat,  attempting  to  pass  between  the  dredge  and  pier 
in  answering  a  call  to  a  fire,  did  not  see  the  cables  until  too  late  to  stop 
or  avoid  them,  and  was  injured  by  running  into  them.  Held,  that  the 
dredge  was  in  fault  for  not  giving  a  better  warning  of  such  an  unusual 
obstruction,  and  the  flreboat  was  not  chargeable  with  contributory  fault 
because  she  was  not  in  the  center  of  the  river,  as  required  of  all  vessels 
by  a  state  statute. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Dec.  Dig.  S  23.*] 

Appeal  from  tfie  District  Court  of  the  United  States  for  the  South- 
ern restrict  of  New  York. 

Suit  in  admiralty  by  the  City  of  New  York  against  the  steam  dredge 
No.  1 ;  S.  Pierson  &  Son,  Incorporated,  claimant.  Decree  for  libelant, 
and  claimant  appeals.    Affirmed.  ^^ 

The  following  is  the  opinion  of  Adams,  District  Judge,  in  the  court 
below : 

ADAMS,  District  Judge.  This  action  is  brought  by  the  city  of  New  York 
against  the  steam  dredge  No.  1  to  recover  for  damages  she  suffered  by  rea- 
son of  a  collision  with  a  cable  running  from  the  dredge  to  a  dock  at  the 
foot  of  Flushing  street,  Brooklyn.  The  damage  was  not  very  great  but 
there  is  rather  an  important  principle  involved. 

The  city  claims  that  the  dredge  was  in  fault  in  numerous  particulars,  one 
of  which  is  that  a  cable  was  dragged  in  and  out  of  the  water  and  suddenly 
up  before  their  flreboat,  but  I  think  the  testimony  shows  rather  the  contrary. 
The  testimony  from  the  dredge  is  very  convincing.  The  witnesses  were  In- 
telligent men  and  evidently  tried  to  state  the  truth,  therefore  I  will  view  tbe 
case  from  the  standpoint  of  the  dredge,  as  to  the  facts.  These  facts  seem  to 
be,  according  to  the  dredge,  that  she  was  anchored  in  this  place  with  two 
anchors  on  her  port  side  and  one  leading  astern,  and  then  by  two  cables 
running  to  Flushing  street.  A  city  flreboat,  the  David  A.  Boody,  was  coming 
up  the  river  to  a  fire  in  the  immediate  vicinity  and  one  of  these  two  cables 
struck  her  pilothouse,  doing  some  damage,  fortunately  not  very  great  and 
without  injuring  any  persons  on  board. 

It  is  contended  on  the  part  of  the  dredge  that  the  flreboat  should  have 
gone  around  the  dredge  and  then  into  the  place  for  which  she  was  bound  to 
overcome  the  flre.  It  is  contended  that  it  would  not  have  taken  her  more 
than  a  minute  longer  to  do  so,  but  I  do  not  think  that  flreboats  are  bound 
to  go  outside  of  another  vessel  in  order  to  reach  a  fire  which  they  can  get  at 
in  a  more  direct  way.  We  all  know  that  a  minute  or  two  in  a  fire  is  of  very 
great  importance,  and  It  is  the  duty  of  a  flreboat,  to  get  to  the  scene  of  the 
flre  as  soon  as  she  can,  without,  of  course,  coming  in  collision  with  other  ves- 
sels. If  she  had  run  into  the  dredge  in  this  case  it  might  have  made  a  case 
of  fault  on  the  flreboat's  part  She  did  not  run  into  the  dredge,  but  into  a 
cable  which  led  from  the  dredge  to  the  wharf,  into  the  down  river  cable 
which,  it  has  been  testifled,  started  from  a  place  on  the  dredge  about  eighteen 
or  twenty  feet  above  the  water — I  am  not  sure  but  that  it  was  above  the  de<^ 
the  dredge  probably  had  three  or  four  or  flve  feet  freeboard,  so  it  would  have 
been  higher  than  seventeen  or  eighteen  feet — ^and  then  ran  in  a  pretty  straight 
line  to  the  pier;  that  is,  the  line  was  straight  when  the  dredge  was  working 
so  that  the  digger  wcus  outside  of  it  But  when  the  digger  was  on  the  inside, 
the  weight  deflected  the  dredge  to  a  certain  extent  so  that  the  cable,  from  an 
altitude  of,  say,  ten  or  twelve  feet  was  reduced,  at  the  place  of  collision,  to 
five  or  six  feet  from  the  water.    This  cable  was  fastened  to  a  vessel  which 

•For  other  catei  lee  same  topic  A  |  mitmbkb  in  Dec.  *  Am.  Digi.  1907  to  d«td>  *  Rep'r  Indexes 
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was  lawfully  anchored  in  that  place.  The  Tessel  gSLve  warnings  of  cables 
generally — she  said:  "Danger,  look  out  for  anchor  cables/'  at  least  that 
was  the  intimation. 

It  is  argued  by  the  city,  and  I  think  with  great  force,  that  that  was  no 
notification  to  the  fireboat  which  should  cause  her  to  look  for  a  cable  leadin^i; 
from  her  upper  works  to  the  pier.  That  warning  merely  meant  to  look  out 
for  cables  leading  from  the  boat  under  water,  not  for  cables  leading  in  the 
air.  The  fireboat  saw  the  warning  that  was  there  and  perhaps  if  the 
warning  had  been  more  definite  it  might  have  been  a  notification  to  her  of 
the  existence  of  this  cable  in  that  particular  place,  running  seyeral  feet  above 
the  water  so  that  it  was  in  danger  of  striking  the  pilothouse  of  the  fireboat. 
The  fireboat  going  along  up  there  was  bound,  as  I  have  said  before,  to  a  fire 
at  a  pier  which  was  practically  at  the  stem  of  the  dredge,  very  little  above  it 
perhaps.  When  she  got  up  near  the  dredge  towards  the  open  space  she  in- 
tended to  go  through — and  properly  I  think — she  did  not  see  this  cable  until 
she  was  within  one  hundred  or  one  hundred  fifty  feet  of  it  She  was  keeping 
a  lookout,  perhaps  not  as  efficient  a  lookout  as  we  can  imagine  but  an  ordi- 
narily good  lookout,  and  this  lookout  was  the  first  one  on  the  fireboat  to  see 
the  cable.  Its  position  probably  changed  the  few  feet  mentioned  while  he 
was  looking.  He  notified  the  men  in  the  wheelhouse  cmd  as  soon  as  the 
notification  was  received  the  pilot  stopped  the  fireboat  and  reversed  but  it 
was  not  enough  to  enable  the  boat  to  avoid  the  contact  The  damage  might 
have  be&n  very  much  greater  if  the  fireboat  had  been  going  faster  and  might 
have  caused  great  injury  to  those  on  board  if  not  indeed,  loss  of  life. 

That  brings  us  bac^  to  the  question  whether  the  dredge  had  a  right  to  use 
her  cables  to  run  to  the  pier  in  this  way.  The  testimony  on  her  part  that  she 
was  obliged  to  use  the  pier  in  that  way,  because  there  was  not  space  enough 
between  her  and  the  pier  to  use  the  same  kind  of  anchor  she  was  using  on 
the  other  side  and  astern  is  probably  true.  The  question  is  whether  the  fire- 
boat coming  up,  had  notice  of  this  cable  because  the  dredge,  while  she  had 
permission  to  be  in  that  particular  place,  was  required  to  use  the  precautions 
of  ordinary  vessels  in  such  a  place.  She  had  no  right  to  do  things  there 
which  other  vessels  would  not  be  privileged  to  do.  She  was  entitled  to  lie 
there  but  she  was  not  entitled,  as  I  understand  it  to  subject  other  vessels  to 
any  unnecessary  risk,  without  warning  in  any  event  Even  if  we  assume  that 
this  cable  running  to  the  pier  was  necessary  on  the  part  of  the  dredge — it  has 
been  so  testified  and  I  think  that  it  is  so — the  dredge  did  not  give  proper 
notice  that  the  cable  was  there.  It  seems  to  me  the  least  she  could  have  done 
would  l>e  to  put  something  on  the  cable  itself  whicE  would  l>e  visible  to  ves- 
sels navigating  there,  some  kind  of  a  large  sign  on  the  cable  which  would 
have  attracted  attention  to  it 

It  has  been  stated  on  the  part  of  the  city  that  it  was  bright  in  some  places 
end  dark  in  others,  but  I  do  not  think  that  is  entirely  credible.  I  think  it  is 
more  than  likely  that  the  cable  was  of  uniform  color  throughout;  it  was  a 
steel  cable  and  probably  was  the  color  of  ordinary  steel  but  not  a  color  that 
would  constitute  a  notice  to  a  vessel  coming  up  or  coming  in  that  vicinity.  It 
was  a  small  cable,  about  an  inch  in  diameter — ^not  a  great  deal  larger  than 
a  good-sized  finger.  It  is  true  that  it  has  been  stated  by  witnesses  from 
the  dredge  that  the  cable  could  be  plainly  seen  fourteen  hundred  feet  away. 
>Vhile  I  think  the  witnesses  who  have  testified  to  that  are  entirely  credible, 
they  went  that  distance  away  for  the  special  purpose  of  seeing  how  far  the 
cable  could  be  seen.  I  do  not  think  that  a  vessel,  keeping  an  ordinary  look- 
out should  be  required  to  see  that  cable  fourteen  hundred  feet  away  or  any 
such  distance.  In  short,  I  think  those  people  on  the  fireboat  and  the  look- 
out saw  the  cable  as  soon  as  they  could  and  I  think  they  were  exercising  as 
much  tigilance  as  could  be  expected  of  them  as  far  as  a  cable  used  in  that 
way  is  concerned.  If  the  dredge  had  put  a  large  sign  on  the  cable  itself 
which  could  have  been  seen  the  case  would  present  a  very  different  aspect 
to  me,  but  I  do  not  believe  that  any  ordinary  lookout  should  be  expected  to 
tmye  seen  that  cable. 

It  has  been  argued  here  that  a  lookout  is  put  on  board  to  see  unusual 
things,  but  I  have  not  had  my  notice  called  to  a  case  where  a  lookout  was 
found  to  be  lacking,  because  he  did  not  see  a  rope,  or  a  thing  of  that  kind  in 
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the  air.  There  was  not  much  to  attract  the  attention  of  the  eye— a  slight 
cable  of  neutral  color.  Taking  that  view  of  the  case  I  am  unable  to  see  how 
the  fireboat  was  negligent 

I  think  the  fault  in  this  case  lies  in  the  use  of  that  kind  of  cable  without 
some  special  notice  on  the  cable  itself  which  would  be  visible  to  boats  having 
occasion  to  navigate  where  the  cable  stretched.  I  think  this  boat  was  entitled 
to  go  there.    I,  therefore,  order  a  decree  for  libelant  with  order  of  reference. 

Mr.  Benedict :    Will  your  honor  rule  in  regard  to  the  East  River  statute? 

The  Court:  In  reference  to  the  East  River  statute,  I  think  I  have  In 
substance  covered  that  I  do  not  see  that  the  statute  is  binding  on  fireboats 
going  to  a  fire.  It  is  intended  to  apply  to  ordinary  vessels  going  up  and  down 
the  river,  with  respect  to  each  other,  not  as  going  to  a  fire.  Of  course,  if 
the  fireboat  came  in  collision  with  another  vessel  that  was  on  the  side  of  in- 
stead of  near  the  middle  of  the  river,  it  might  be  argued  with  some  force,  but 
I  do  not  think  the  statute  is  designed  to  prevent  fireboats  from  going  in  the 
most  direct  course  to  their  destination.  It  is  true  it  is  said  here  by  the  pilot 
of  the  fireboat  that  it  is  customary  to  avoid  an  adverse  tide.  I  think  that 
is  quite  likely.  But  it  was  his  duty  to  steer  in  a  way  that  would  bring  liim  as 
quickly  as  possible  to  the  fire,  the  place  which  he  was  seeking  to  find.  That 
was  what  he  was  doing  here  and  it  carried  him  between  the  dredge  and  the 
pier. 

Robinson,  Biddle  &  Benedict,  for  appellant 

Archibald  R.  Watson,  Corp.  Counsel  (Theodore  Connoly  and  Geo. 
P.  Nicholson,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  October  26,  1907,  steam  dredge  No.  1  and 
her  scow  were  lying  in  the  East  River  about  140  feet  off  the  pier  at 
the  foot  of  Flushing  street,  Long  Island  City,  by  permission  of  the 
War  Department,  engaged  in  removing  a  blanket  of  clay  which  had 
been  deposited  on  the  tottom  of  the  river  over  the  tunnel  being  ex- 
cavated between  New  York  and  Long  Island  City  to  prevent  the  escape 
of  compressed  air.  The  dredge  was  moored  by  anchors  on  her  off- 
shore side,  and  by  two  one-inch  wire  cables  extending  from  her  upper 
works  at  the  bow  and  extended  through  the  air  to  the  pier.  Nothing 
was  hung  upon  these  cables  to  indicate  their  presence,  nor  any  lookout 
kept  to  warn  approaching  vessels.  The  only  notice,  other  than  the 
cables  themselves,  to  any  vessel  coming  up  the  East  River,  was  a  large 
sign  on  the  dredge  reading,  "Danger  I  Look  out  for  Anchor  Cables !" 
About  2:30  p.  m.  the  city  fireboat  David  A.  Boody,  hurrying  to  an 
alarm  of  fire  at  the  next  street  above  Flushing  street,  ran  into  the  first 
cable  and  sustained  considerable  damage. 

The  trial  judge  found  that  the  Boody,  though  keeping  a  reasonable 
lookout,  did  not  discover  the  cable  until  within  100  or  150  feet  of  it, 
and  that  the  danger  notice,  which  was  seen  by  those  on  the  fireboat, 
instead  of  assisting  was  calculated  to  mislead  them,  by  causing  them 
to  look  for  cables  leading  into  the  water  instead  of  through  the  air. 
He  f otmd  the  dredger  at  fault  for  not  giving  a  better  warning  of  this 
dangerous  and  not  to  be  looked  for  obstruction,  and  the  fire&at  free 
from  fault.  We  fully  concur  in  this  conclusion.  The  only  question 
causing  doubt  is  whether  the  fireboat  was  at  fault  for  violating  section 
757  of  the  consolidation  act  (Laws  1882,  c.  410),  which  is  still  in  force 
and  reads: 
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"All  the  steamboats  passlDg:  up  and  down  the  Bast  River  between  the  Bat- 
tery *  *  *  and  Blaekweirs  Island  shall  be  navigated  as  near  as  possible 
in  the  center  of  the  river,  except  In  going  in  and  out  of  the  usual  berth  or 
landing  place  of  such  steamboat/'  etc. 

We  have  heretofore  had  occasion  to  pass  upon  this  and  a  similar 
statute,  and  to  hold  that  violation  of  such  statutory  obligations  is  not 
a  fault,  if  it  be  only  a  condition  and  not  a  cause  of  the  injury  com- 
plained of.  The  Clara,  55  Fed.  1023,  5  C.  C.  A.  390 ;  The  Benjamin 
Franklin,  145  Fed.  13,  76  C.  C.  A.  43;  B.  &  O.  R.  R.  Co.  v.  La 
Bretagne,  102  C.  C.  A.  651,  179  Fed.  286.  We  do  not  connect  the 
Bood/s  violation  of  the  statute  casually  with  the  accident. 

The  decree  is  affirmed,  with  interest  and  costs. 

COXE,  Circuit  Judge.  I  concur  in  the  result.  I  think,  however, 
that  from  the  very  nature  of  her  occupation  a  fireboat  cannot  render 
efficient  service  and  at  all  times  obey  the  rule  requiring  steamboats  to 
navigate  in  the  center  of  the  river.  The  Boody  was  answering  an 
alarm  and  it  was  her  duty  to  reach  the  fire  by  the  shortest  possible 
route. 


aSO  Fed.  973.) 
HUDSON  v.  NEW  YORK  &  ALBANY  TRANSP.  00.  et  al.  (EMPIRB 
TRUST  CO.,  Intervener.) 

(Circuit  Court  of  Appeals,  Second  Circuit    July  12,  1910.) 

No.  821. 

1.  Marttimb  Liens  (§  60*) — Jurisdiction  of  Cibcuit  Court— Sale  of  Vessel 

FREE  From  Liens. 

While  proceedings  against  vessels  in  rem  to  enforce  maritime  liens  are 
vested  exclusively  in  the  District  Courts,  a  Circuit  Court  could  sell  vessels 
free  from  sueh  liens,  if  the  lienors  voluntarily  submitted  themselves  to 
the  Circuit  Court's  Jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Maritime  Liens,  Cent  Dig.  |  98 ;  Dec. 
Dig.  f  eo.*] 

2.  Maritime  Liens  (f  60*) — ^Jurisdiction  of  Circuit  Court— Sale  of  Vessel 

Free  from  Liens. 

If  holders  of  maritime  liens  against  vessels  come  into  the  Circuit  Court 
having  possession  of  the  res,  and  ask  for  adjudication  upon  their  liens, 
they  should  be  held  to  have  assented  to  the  Jurisdiction  of  the  Circuit 
Court  for  all  purposes,  including  a  substitution  of  the  proceeds  of  sale  for 
the  res  whenever  in  the  sound  discretion  of  the  court,  such  substitution 
is  necessary  to  preserve  the  property  from  deterioration  or  secure  a  bet- 
ter price  for  it 

[Ed.  Note. — ^For  other  cases,  see  Maritime  liens,  Cent  Dig.  |  98 ;  Dec. 
Dig.  $  60.*] 

3.  Maritime    Liens    (S   68*) — Sale— Confirmation— Misrepresentation    bi 

Auctioneer. 

Claims  amounting  to  $62,710.16  were  filed  against  the  owner  of  vessels, 
of  which  $54,310.16  represented  claims  for  which  maritime  or  state  Hens 
were  asserted.  A  receiver's  sale  of  the  vessels  subject  to  such  liens  was 
ordered.  Prior  to  the  sale  certain  lien  claims  had  been  rejected  or  with- 
drawn, leaving  only  $34,226.33  outstanding,  so  far  as  was  known.  The 
auctioneer  by  inadvertence  gave  notice  to  proposing  bidders  that  the 
amount  of  liens  claimed  against  the  vessels  was  between  $55,000  and  $60,- 

^For  other  cmsea  im  same  topic  A  |  xumbui  In  Doc.  4k  Am.  Digi.  1907  to  date^  4k  Rop'r  Indozoo 
104  0.0-4.-9 
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000.  Eeld,  that  the  bidders  were  entitled  to  rely  upon  the  repreaenta- 
tions  of  the  auctioneer  as  the  mouthpiece  of  the  receiver;  the  receiver- 
ship having  been  In  existence  for  six  months,  and  a  special  master  having 
l>een  appointed  to  consider  claims,  and  the  sale  should  not  have  been  con* 
firmed  on  account  of  the  misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Maritime  liens,  Cent  Dig.  1 106;   Dec 
Dig.  §  68.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  George  P.  Hudson  against  the  New  York  &  Albany  Trans- 
portation Company  and  others,  in  which  the  Empire  Trust  Company, 
as  trustee,  intervenes.  From  an  order  directing  a  receiver's  sale  of 
property,  and  an  order  confirming  the  sale,  the  intervener  appeals. 
Order  of  confirmation  reversed  and  order  directing  the  sale  affirmed. 

See,  also,  175  Fed.  519. 

This  cause  comes  here  upon  appeals  from  an  order  directing  the  sale  by 
a  receiver  of  certain  property  and  from  an  order  confirming  said  sale. 

Complainant,  as  a  stockholder  of  the  New  York  &  Albany  Transportation 
Company  and  the  holder  of  90  per  cent  of  its  bonds,  brought  suit  against  the 
company  alleging  waste,  insolvency,  and  threatened  litigations,  and  praying 
that  its  assets  be  marshaled  and  distributed  according  to  the  practice  of 
equity.  Certain  lienors  of  record  were  joined  as  defendants.  The  Empire 
Trust  Company,  as  trustee  under  the  mortgage,  Intervened  and  filed  bill  of 
foreclosure.  Various  claims  of  alleged  creditors  were  filed  which  were  sent  to 
a  special  master  to  take  proof  as  to  validity  and  priority.  Hearings  thereon 
were  concluded  about  July  9,  1909 ;  the  total  amount  of  claims  considered  by 
the  special  master  l)elng  $02,710.16.  Claimants  to  the  amount  of  $54,310.16 
asserted  that  they  were  preferred  most  of  them  on  the  ground  that  they  were  se- 
cured by  maritime  liens  or  Hens  under  state'  law  for  lal)or,  materials,  and  sup- 
plies furnished,  on  the  credit  of  the  vessels,  to  steamboats  owned  by  the  com- 
pany. 

The  company  owned  two  large  river  steamboats,  the  Saratoga  and  the 
Frank  Jones,  which  constituted  its  principal  asset.  On  July  9,  1909,  after 
the  conclusion  of  the  hearings  before  the  special  master,  but  before  he  had 
filed  his  report,  the  Morse  Dry  Dock  &  Repair  Company,  i^  creditor  to  the 
amount  of  about  $13,000,  and  one  of  the  lienors  under  tbe  state  statutes,  filed 
a  petition.  It  set  forth  that  the  steamers  were  then  lying  at  the  wharf, 
greatly  in  need  of  repairs,  especially  painting,  and  that,  unless  these  repairs 
were  speedily  affected,  the  boats  would  'deteriorate  rapidly  in  value,  that  the 
boats  were  used  for  passenger  traffic  on  the  Hudson  river  during  the  summer 
season,  already  far  advanced,  and  that  it  would  take  two  or  three  weeks  to 
put  them  in  commission.  The  petition  prayed  that  an  order  of  sale  be  made, 
subject  to  confirmation  by  the  court  and  that  such  sale  be  not  held  until  after 
the  determination  of  the  amount  and  priority  of  the  Hens,  so  that  the  various 
lienors  might  be  intelligently  advised  as  to  how  much  they  would  be  required 
to  bid  to  protect  their  claims. 

Upon  due  notice  to  all  parties  the  petition  came  on  for  hearing  with  a  "spe- 
cial report  dated  the day  of  July"  from  the  special  master.    No  trace  of 

this  report  is  found  In  the  record,  'but  it  is  evident  from  the  briefs  that  it 
was  not  a  report  "determining  the  amount  and  priority  of  the  liens*'  which 
the  petition  asked  for.  On  July  19th  the  'court  made  an  order  directing  the 
sale  on  July  27th  of  these  two  vessels  "subject  only  to  maritime  liens  or  Hens 
under  a  state  law  for  supplies,  labor  or  materials  furnished  on  the  credit  of 
said  vessels."  The  Empire  Trust  Company  at  once  moved  for  a  resettlem^it 
of  this  order,  objecting  that  by  its  terms  **the  said  property  although  of  large 
value  may  be  sold  subject  to  said  unascertained  maritime  Hens,  etc.,  for  a  nom- 
inal price."  The  motion  came  on  for  hearing  on  July  26th,  and  was  apparent- 
ly denied.    We  find  no  formal  denial  of  it  In  the  record,  but,  since  the  sale 

*For  other  caiei  see  Mine  topic  &  S  mitmbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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was  had  under  the  order  of  Jnly  19th,  it  is  safe  to  assume  that  there  was  such 
denial. 

The  sale  took  place  on  July  27th,  and  hoth  hoats  sold,  subject  to  state  and 
maritime  liens,  for  $7,500.  Upon  the  application  for  an  order  confirming  the 
sale,  various  affidavits  giving  estimates  of  the  value  of  the  boats  and  recit- 
ing what  took  place  at  the  sale  were  submitted ;  also  a  petition  of  the  Hud- 
son Navigation  Company,  which  was  represented  at  the  sale,  stipulating  upon 
a  resale  to  make  a  bid  for  the  vessels,  subject  to  all  liens,  of  $16,000,  and  ac- 
companied with  the  offer  of  a  cashier's  check  for  that  amount  as  a  guaranty. 
On  July  29th  order  was  entered  confirming  the  sale,  with  a  brief  opinion  in- 
dicating the  reasons  for  doing  so.  On  August  27, 1909,  the  special  master  filed 
his  report  rejecting  all  claims  of  preference  except  for  $18,550.40,  all  of  the 
preferences  so  allowed  being  still  a  subject  of  contest  in  another  branch  of  this 
suit. 

The  Empire  Trust  Company  duly  appealed  from  the  order  directing  a  mle 
and  from  the  order  confirming  the  sale. 

Cowing,  White  &  Wait  (H.  C.  White,  and  Rufus  B.  Cowing,  Jr.,  of 
counsel),  for  appellant. 

Kelley  &  Connelly  (N.  E.  Kelley,  P.  M.  Brown,  J.  D.  Fearhake,  and 
C.  S.  Lorentzen,  of  counsel),  for  appellees. 

Before  LACOMBE  and  NOYES,  Circuit  Judges,  and  HAND,  Dis- 
trict Judge. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  We 
think  it  was  most  unfortunate  that  the  sale  was  had  subject  to  all  mari-» 
time  and  state  liens.  The  circuit  judge  so  ordered  evidently  because  he 
was  satisfied  that  he  had  no  power  to  sell  the  res  free  from  any  of  them, 
leaving  the  lien  to  apply  to  proceeds.  It  is  undoubtedly  true  that  pro- 
ceedings against  vessels  in  rem  to  enforce  maritime  liens  are  vested  ex- 
clusively in  the  District  Courts  of  the  United  States.  The  circuit  judge 
cites  Moran  v.  Sturges,  154  U.  S.  256,  14  Sup.  Ct.  1019,  38  L.  Ed.  981, 
and  there  are  many  other  authorities  on  the  brief  all  holding  that  no 
court  other  than  the  admiralty  court  can  exercise  jurisdiction  over 
maritime  liens  or  divest  or  extinguish  them.  But  in  the  case  cited  the 
court  is  careful  to  say  that  "those  courts  (other  than  admiralty)  would 
have  no  power  by  a  sale  under  statute  to  destroy  their  liens,  unless  they 
had  voluntarily  submitted  themselves  to  that  jurisdiction."  And  else- 
where "(interests)  which  cannot  be  displaced  by  the  action  of  other 
courts  in  invitum."  But,  so  far  as  the  record  before  us  discloses,  cer- 
tain of  these  holders  of  maritime  liens  have  voluntarily  submitted 
themselves  to  the  jurisdiction  of  the  Circuit  Court.  The  circuit  judge 
says: 

*'In  some  of  the  cases  it  has  been  intimated  that,  if  creditors  entitled  to 
maritime  liens  consent  to  a  sale  free  of  liens,  a  conrt  of  equity  will  have  the 
right  to  make  such  decree.  Of  course,  this  would  apply  only  to  consenting 
creditors,  and  I  find  no  evidence  of  such  consent  All  persons  having  been 
forbidden  to  interfere  with  the  property  in  the  custody  of  the  court,  the  ap- 
pearance of  creditors  having  maritime  liens  to  prove  the  amount  of  their 
claims  before  the  special  master  in  this  proceeding  in  personam  cannot  be 
considered  such  consent  lien  creditors  have  a  right  to  proceed  in  personam 
or  in  rem  on  their  liens  or  In  both  ways  until  they  can  obtain  full  satlsfae- 
tion." 

We  have  not  before  us  the  documents  upon  which  any  of  these  liens 
came  into  the  controversy,  but  if  any  of  them  pray  for  a  liquidation 
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and  allowance  of  the  lien,  as  was  prayed  in  Berwind  White  Coal  Ccmi- 
pany  v.  Metropolitan  S.  S.  Company  (C.  C.)  166  Fed.  782,  we  are  of 
the  opinion  that,  by  thus  coming  into  the  court  which  had  possession 
of  the  res  and  asking  for  adjudication  upon  the  lien,  the  petitioner 
should  be  held  to  have  assented  to  that  jurisdiction  for  all  purposes,  in- 
cluding a  substitution  of  the  proceeds  for  the  res,  whenever  in  the 
sound  discretion  of  the  court  such  substitution  was  necessary  to  pre- 
serve the  property  from  deterioration  or  secure  a  better  price  for  it. 

There  were  circumstances  connected  with  the  sale,  however,  which 
in  our  opinion  should  have  induced  a  refusal  to  confirm.  As  has  been 
seen  the  total  amount  of  claims  filed  was  $62,710.16,  of  which  $54,- 
310.16  represented  claims  for  which  maritime  or  state  liens  were  as- 
serted. Since  the  sale  was  to  be  subject  to  such  liens,  it  was  of  the 
utmost  importance  to  bidders  to  obtain  some  reasonably  accurate  in- 
formation as  to  how  much  they  aggregated,  and  they  were  justified 
in  assuming  that,  since  the  receivership  had  been  in  existence  for  six 
months  and  a  special  master  had  been  appointed  to  consider  claims,  the 
officers  of  the  court  were  able  to  givt  such  information.  Of  these  lieu 
claims,  aggregating  $54,310.16  as  filed,  there  had  been  rejected  or  with- 
drawn prior  to  sale  $20,083.33,  so  that  on  the  day  of  the  sale  there  was 
only  $34,226.33  outstanding  so  far  as  was  known. 

It  appears  by  an  affidavit  of  the  intervener's  counsel  that  the  auction- 
eer— owing  to  an  inadvertence — gave  notice  to  proposing  bidders  that 
the  amount  of  liens  claimed  against  the  steamers  was  between  $55,000 
and  $60,000.  An  affidavit  of  an  attorney  who  was  present  with  in- 
tending bidders  also  states  that  the  auctioneer  declared  that  liens  to  the 
amount  of  $65,000  were  claimed  against  the  vessels,  and  that  his  clients 
declined  to  bid  upon  the  ground  that  they  could  not  make  any  intelli- 
gent bid  in  view  of  the  statement  of  the  auctioneer.  These  affidavits 
were  before  the  circuit  judge  when  application  was  made  for  confir- 
mation, and  we  find  nothing  in  the  record  which  controverts  these  state- 
ments. The  circuit  judge,  commenting  apparently  on  this  objection, 
said : 

•'All  the  creditors  had,  or  by  the  exercise  of  ordinary  diligence  in  examining 
the  testimony  taken  before  the  special  master  might  have  had,  full  information 
as  to  the  character  and  status  of  lien  claims." 

We  do  not  find  this  suggestion  persuasive.  The  first  object  of  an 
auction  sale  is  to  get  bidders  for  the  property,  and  it  would  seem  well 
calculated  to  defeat  that  object  to  hold  that  bidders  are  to  disr^^rd 
statements  of  this  character  made  by  the  auctioneer,  and  should  in  ad- 
vance of  bidding  have  some  competent  lawyer  make  a  search  of  several 
hundred  pages  of  testimony.  We  are  of  the  opinion  that,  on  the  rec- 
ord before  us,  the  sale  should  not  have  been  confirmed,  and  for  that 
reason  reverse  the  order  of  confirmation.  Touching  the  order  of  sale, 
we  are  not  sufficiently  advised  as  to  the  nature  of  the  petitions  whicli 
accompanied  the  claims  of  the  several  lienors  to  determine  whether  or 
not  the  Circuit  Court  had  jurisdiction  to  sell  the  property  freed  from 
any  of  the  liens,  preserving  such  lien  on  the  proceeds.  We  therefore 
do  not  reverse  such  order.  If  the  Circuit  Court  should  order  a  resale, 
it  would,  of  course,  have  power  to  fix  the  terms  and  conditions  of  such 


Digitized  by  VjOOQ IC 


HUDSON  T.  N£W  YORK  A  ALBANT  TRAN8P.  GO.  133 

sale.  What  instructions  should  be  ^iven  on  remanding  the  cause  to 
the  Circuit  Court  for  further  action  is  a  different  matter.  Manifestly 
the  situation  now  is  not  what  it  was  a  year  ago.  If  the  sale  be  set 
aside,  the  property  cannot  be  retaken  from  the  purchaser  without  pay- 
ing him  the  purchase  price  $7,500  and  whatever  further  sums  may 
have  been  expended  on  the  boats  in  repairs  and  betterments ;  indeed, 
an  accounting  would  be  necessary  to  determine  the  amount  expended 
in  repairs  and  the  difference  between  the  receipts  derived  from  the  op- 
eration of  the  boats  and  the  expenses  of  operation,  deterioration,  etc. 
Moreover,  in  the  event  of  a  resale,  there  would  probably  be  other  un- 
known liens  from  which  the  court  certainly  could  not  dear  the  prop- 
erty, VIZ.,  liens  for  labor  and  materials  furnished  on  the  credit  of  the 
vessels  while  operated  by  the  purchaser  last  season  and  this  year — an 
element  of  uncertainty  which  might  well  discourage  bidders.  It  would 
seem  that  there  must  be  some  assurance  that  a  substantial  bid  will  be 
made  before  the  court  should  unidertake  to  get  the  boats  back  from  the 
purchaser  and  to  resell  them. 

We  have  felt  that  the  order  should  be  reversed  on  this  record,  so 
that  by  affirmance  we  might  not  seem  to  approve  a  sale  where  the  auc- 
tioneer— ^who  is  generally  considered  by  bidders  to  be  the  mouthpiece 
of  the  receiver  or  master  who  sells — ^has  made  so  substantial  a  mis- 
representation. But  we  are  also  satisfied  that  we  cannot  deal  in  this 
court  with  the  complicated  situation  now  presented,  but  must  leave  it  to 
the  sound  discretion  of  the  circuit  judge  to  determine  after  an  exam- 
ination of  existing  conditions  whether  there  shall  be  a  resale  or  whether 
the  former  shall  be  reconfirmed.  In  the  exercise  of  this  discretion  the 
circuit  judge  should  first  ascertain  what  amount,  if  any,  must  be  paid 
to  the  present  purchaser  as  a  condition  of  redelivery  of  the  boats ;  next, 
whether  the  intervening  petitions  give  jurisdiction  to  sell  free  and  clear 
of  maritime  liens ;  and,  if  so,  then  whether  there  is  any  purchaser  will- 
ing to  take  care  oif  liens  which  have  arisen  while  the  purchaser  has  had 
the  boats  and  to  pay  more  than  enough  to  realize  net  the  purchase  price 
after  the  liens  of  intervening  petitioners  have  been  paid  out  of  his  bid. 
Unless  he  is  satisfied  affirmatively  that  the  net  result  after  paying  all 
these  charges  will  be  greater  than  at  present,  we  see  no  reason  for  a 
resale.  Should  the  intervening  petitions  not  authorize  a  sale  free  and 
dear,  he  can  still  ascertain  whether  a  resale  would  be  profitable  to  the 
estate,  subject  to  all  liens,  which  have  arisen  before  or  since  the  sale. 

Costs  of  this  appeal  to  appellant. 

NoTB. — The  follcrwing  Is  the  opinion  of  Ward,  Circuit  Jndge,  In  the  court 
below: 

WARD,  drcnit  Judge.  The  court  ordered  the  sale  of  these  steamers  sub- 
ject to  maritline  liens  and  liens  under  state  law  for  supplies,  labor,  and  ma- 
terials furnished  on  the  credit  of  the  vessels,  because  it  doubted  its  right  as 
a  court  of  equity  to  pass  upon  and  dispose  of  those  liens.  Proceedings 
against  vessels  in  rem  are  by  law  vested  exclusively  in  the  District  Courts 
of  the  United  States.  Rev.  St  U.  S.  H  563,  711  (U.  S.  Comp.  St  1901,  pp. 
466,  577) ;  Moran  v.  Sturges,  154  U.  S.  256,  276.  14  Sup.  Ct  1019,  88  L.  Ed. 
961.  A  court  of  equity,  having  no  power  to  eaatorce  a  maritime  Uen,  has,  I 
think,  no  pow^  to  discharge  it 
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In  some  of  the  cases  It  has  been  intlnuited  that  if  creditors  entitled  to 
maritime  liens  consent  to  a  sale  free  of  liens  a  court  of  equity  will  have  the 
right  to  make  such  a  decree.  Of  course,  this  would  apply  only  to  consenting 
creditors,  and  I  find  no  evidence  of  any  such  consent  All  persons  having 
been  forbidden  to  interfere  with  the  property  in  the  custody  of  the  court,  the 
appearance  of  creditors  claiming  maritime  liens  to  prove  the  amount  of 
their  claims  before  the  speci€d  master  in  this  proceeding  in  personam  cannot 
be  considered  such  consent  Lden  creditors  have  a  right  to  proceed  in  per- 
sonam or  in  rem  on  their  liens,  or  in  both  ways,  until  they  obtain  full  satis- 
faction. A  court  of  bankruptcy  would  apparently  have  a  right  to  sell  free 
of  maritime  liens.  Such  courts  are  created  by  statute,  and  it  has  been  held 
In  decisions  under  the  bankruptcy  acts  of  1841,  1867,  and  1898  that  they  have 
this  power  under  those  statutes.  These  courts,  however,  proceed  in  rem. 
They  seize  the  bankrupt's  estate  and  finally  distribute  it  among  all  his  cred- 
itors, and  as  CJougress  may  pass  laws  impairing  the  obligation  of  contracts, 
they  are  empowered  to  discharge  the  bankrupt  from  all  liability  for  his  debts. 

In  this  case  the  vessel  and  other  property  were  sold  in  one  lot  for  $7,500, 
subject  to  maritime  liens  as  aforesaid,  to  the  owner  of  $180,000  of  bonds  out 
of  an  issue  of  $200,000  secured  by  mortgage.  A  petition  is  now  presented  by 
the  Hudson  Navigation  Company,  which  was  represented  at  the  sale,  stipu- 
lating upon  a  resale  to  make  a  bid  for  the  vessels,  subject  to  all  liens,  of 
$16,000.  All  the  creditors  had,  or  by  exercise  of  ordinary  diligence  in  ex- 
amining the  testimony  taken  l>efore  the  special  master  might  have  had.  full 
information  as  to  the  character  and  status  of  lien  claims.  If  the  purchaser 
were  a  stranger,  who  would  make  a  personal  profit  to  the  extent  in  whidi  he 
defeated  creditors  claiming  maritime  Hens,  I  should  be  inclined  to  order  a 
resale.  There  will,  however,  be  nothing  for  the  general  creditors,  and  the 
entire  contest  is  between  the  holders  of  bonds  secured  by  the  mortgage  to 
the  amount  of  $200,000  and  creditors  who  claim  maritime  liens  to  the  amount 
of  $36,000.  Maritime  lien  creditors  have  a  priority  over  the  bondholders,  and 
the  bondholders  have  a  priority  over  all  general  creditors. 

The  situation  accordingly  is  this:  If  the  vessels  are,  for  the  purposes  of 
illustration,  worth  $50,000  free  of  Hens,  and  that  is  the  -highest  estimate 
worthy  of  co'bsideration,  the  purchaser  will  be  getting  a  profit  of  $24,500  In 
case  he  defeats  them.  This,  however,  should  be  regarded  really  In  reduction 
of  his  claim  as  a  bondholder.  On  the  other  hand,  if  the  creditors  claiming 
liens  prevail  to  the  amount  of  $36,000,  he  will  have  to  pay  them,  and  the 
amount  of  his  bid  will  be  really  increased  to  $43,500.  If,  as  seems  proba- 
ble, liens  to  not  over  $16,000  are  sustained,  his  bid  would  be  $23,500.  The 
actual  expenses  of  the  receiver  now  foot  up  to  $6,000,  which  may  be  de- 
creased by  the  return  of  Insurance  premiums  to  say  $5,000.  But  after  de- 
ducting these  expenses,  and  allowances  for  fees  of  the  receiver,  of  the  spe- 
cial master,  of  the  receiver's  counsel,  and  of  the  complainant's  counsel.  It  Is 
very  unlikely  that  there  would  be  left  enough  out  of  a  bid  of  $16,000  to  give 
bondholders  a  dividend  of  2  per  cent,  90  per  cent  of  which  would  go  to  the 
present  purchaser.  Creditors  claiming  maritime  liens  are  not  interested,  be- 
cause if  they  prevail  they  will  apparently  be  secured  by  their  liens  on  the 
vessels,  and  if  they  do  not  their  claims,  being  subsequent  to  those  of  the 
tK)ndholders,  will  not  be  reached. 

The  object  of  the  sale  being  to  benefit  creditors,  and  not  to  benefit  the  oflEi- 
cers  of  the  court,  I  do  not  think  that  a  resale  would  be  of  any  advantage. 
An  order  may  be  submitted  confirming  the  sale. 
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aSO  F*A  704.) 

PENNSYLVANIA  STEEL  CX).  et  al.  ▼.  NEW  YORK  CITY  BY.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    May  2»  1910.) 

No.  317. 

StB£ET  RaILBOADS  (S  55*) — FOBECLOSURE  or  MoBTOAOBS— RXCBIVEBSHIP—Iy- 
PBOVEMENT  OF  Pbopebtt. 

A  court  of  equity,  which  through  Its  receivers  is  operating  an  exten- 
sive system  of  street  railroads  pending  the  foreclosure  of  mortgages  and 
liens  on  Its  various  parts,  has  power  In  Its  discretion  to  authorize  the  ex- 
penditure of  money  by  the  receivers  In  the  completion  of  car  houses, 
which  were  being  rebuilt  or  enlarged  on  certain  of  the  lines,  where  In  its 
Judgment  such  expenditure  Is  necessary  to  meet  the  requirements  of  the 
system  and  render  adequate  service  to  the  public,  leaving  the  question  of 
the  distribution  of  the  expense  as  between  the  different  mortgagees  to  be 
determined  on  a  final  accounting. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  S  134 ;  Dec. 
Dig.  «  55.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Pennsylvania  Steel  Company  and  another 
a^inst  the  New  York  City  Railway  Company  and  others.  With 
this  case  were  heard  suits  in  equity  by  the  Morton  Trust  Company, 
by  the  Guaranty  Trust  Company  of  New  York,  and  by  the  Morton 
Trust  Company  against  the  Metropolitan  Street  Railway  Company 
and  others.  From  an  interlocutory  order  of  the  Circuit  Court  (171 
Fed.  1019)  the  Morton  Trust  Company  and  the  Guaranty  Trust  Com- 
pany appeal.    Affirmed. 

Bronson  Wmthrop,  Charles  T.  Payne,  and  George  Roberts,  for  Mor- 
ton Trust  Company. 

Julien  T.  Davies  and  Brainard  Folles,  for  Guaranty  Trust  Com- 
pany. 

Arthur  H.  Masten,  William  M.  Chadboume,  and  Ellis  W.  Leaven- 
worth, for  Joline  and  Robinson,  receivers. 

Before  COXE  and  WARD,  Circuit  Judges,  and  HOLT,  District 
Judge. 

WARD,  Circuit  Judge.  These  are  appeals  from  an  order  of  the 
Circuit  Court  authorizing  the  receivers  of  the  Metropolitan  street 
Railway  Company  to  expend  some  $400,000  out  of  income  for  the  com- 
pletion of  three  certain  car  houses,  one  of  which  had  been  destroyed 
by  fire,  all  three  of  which  were  being  reconstructed  on  a  larger  scale. 
The  appellants  are  respectively  the  trustee  under  the  general  mort- 
gage of  the  Metropolitan  Street  Railway  Company  to  the  Guaranty 
Trust  Company  and  the  trustee  under  the  refunding  mortgage  to 
the  Morton  Trust  Company.  Both  mortgages  are  being  foreclosed. 
The  car  houses  are  being  erected  on  ground  covered  by  the  latter 
mortgage  only.  Both  trustees  object  that  there  is  no  sufficient  proof 
that  such  extensive  construction  is  necessary.  The  necessity  of  car 
houses  is  quite  clear;  also  that  they  should  be  erected  on  the  ground 

•For  oUier  cases  see  same  topic  ft  S  numbbb  in  Dec.  &  Am.  Dlgi.  1&G7  to  date,  &  Rep'r  Indexes 
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on  which  they  originally  stood;  and  also  that,  when  erected,  they 
should  be  sufficient  for  the  requirements  of  the  system  which  the 
receivers  were  operating.  We  think  that  it  was  within  the  sound  dis- 
cretion of  the  Circuit  Court,  in  view  of  all  the  circumstances,  to  say 
how  extensive  the  improvements  should  be,  and  are  not  disposed  to 
interfere  with  its  conclusion  on  this  point. 

The  other  objections  arise  out  of  the  competition  between  the  two 
mortgages.  The  trustee  of  the  general  mortgage  insists  that  these 
car  houses  directly  benefit  the  refunding  mortgage,  which  alone  cov- 
ers the  premises,  and  therefore  the  receivers  should  be  reimbursed 
for  the  expense  of  construction  out  of  the  property  covered  by  it. 
On  the  other  hand,  the  trustee  of  the  refunding  mortgage  says  that 
it  is  a  first  lien  only  upon  real  estate,  which,  instead  of  being  im- 
proved in  value,  is  injured  by  the  erection  of  the  car  houses,  especially 
if  it  be  sold  to  a  person  not  purchasing  the  railroad  system,  upon 
which  the  general  mortgage  is  a  first  and  the  refunding  mortgage  a 
second  lien.  Therefore  it  is  contended  that  the  expense  of  construc- 
tion should  be  imposed  upon  the  property  of  the  Metropolitan  Street 
Railway  Company,  for  whose  benefit,  as  a  railway  system,  it  is  in- 
curred. 

Each  appellant  contends  that  the  order  should  be  amended  to  cover 
its  contention.  The  Circuit  Court  and  this  court  have  persistently 
held  that  the  disposition  of  all  competing  equities  is  to  be  reserved 
until  the  final  distribution  of  the  whole  fund.  Judge  Lacombe's  mem- 
orandum, handed  down  with  the  order  appealed  from,  shows  plainly 
that  this  was  his  intention.  An  application  to  him  for  a  resettlement 
would  certainly  have  resulted  in  the  insertion  of  a  provision  that  pay- 
ment out  of  income  in  the  first  instance  should  not  prejudice  the  claims 
of  any  one  upon  final  distribution. 

The  order  is  affirmed,  but,  as  some  of  the  parties  think  that,  as 
drawn,  it  will  finally  conclude  the  matter,  with  instructions  to  the  Cir- 
cuit Court  to  resettle  it  in  this  particular,  if  application  to  that  end 
be  made. 


(181  Fed.  62.) 

SNYDER  V.  COLORADO  GOLD  DREDGING  CO.t' 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  4,  1910.) 

No.  2,928.    . 

(Syllahus  by  the  Court,) 

1.  Waters  and  Water  Courses  (§  34*) — Water  Rights— Doctrine  op  Appro- 
priation Prevails  in  Colorado. 

In  Colorado,  the  common-law  doctrine  in  respect  of  the  rights  of  ripa- 
rian proprietors  never  has  obtained,  and  in  its  stead  there  was  adopted 
the  doctrine  of  appropriation  which  regards  the  waters  of  all  natural 
streams  as  subject  to  appropriation  and  diversion  for  beneficial  uses  and 
treats  priority  of  appropriation  and  continued  beneficial  use  as  giving  the 
prior  and  better  right 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Cfent  Dig. 
If  27,  28;   Dec.  Dig.  §  34.*] 

*For  other  caiei  see  same  topic  ft  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
t  Rehearhig  denied  September  19.  1910. 
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2.  WATKB8  AHD  WaTEB  COURSES  (§  2*) — DOCTRINE  OF  APFBOTPRIATION  C«1CFE- 
TBNTLT    ADOPTSD    IN    COLORADO— CONGRESSIONAL    SANCTION    A8    BXSPBCTS 

Public  Lands. 

In  choosing  between  the  doctrine  of  riparian  rights  and  that  of  appro- 
priation, Colorado  acted  within  the  limits  of  her  authority,  first  as  a  ter- 
ritory and  then  as  a  state,  and  her  choice  was  recognized  and  sanctioned 
by  Congress,  so  far  as  the  public  lauds  were  concerned. 

[Ed-  Note.— For  other  cases,  see  Waters  and  Water  Oonrses,  Cent  Dig. 
II;  Dec.  Dig.  I  2.*] 

8.  Waters  and  Water  Courses  (f  21*) — ^Wateb  Rights  Acquired  on  Public 
Lands  Not  Affected  bt  Subsequent  Disposition  of  Lands  Undeb 
Public  Land  Laws. 

When  a  water  right  and  a  ditch  right  connected  therewith  are  acquired 
while  the  lands  embracing  the  point  of  diversion  a^  a  portion  of  the 
ditch  are  public  lands,  those  rights  are  not  affected  by  the  subsequent  lo- 
cation, entry,  and  patenting  of  such  lands.^ 

4.  Waters  and  Water  Courses  (f§  9,  15*)— What  Constitutes  ••Appropri- 
ation" OF  Water  is  Question  of  Local  Law—Location  of  Gold  Plac- 
er Claim  Does  Not  Operate  as  Appropriation  in  Colorado. 

What  constitutes  a  valid  appropriation  of  water  to  beneficial  uses  is 
a  question  of  local  law,  and  by  the  law  of  Colorado  the  location  of  a  ripa- 
rian gold  placer  claim  is  not  in  itself  such  an  appropriation,  for  the  ac- 
tual application  of  the  water  to  a  beneficial  use  is  the  true  test  of  appro- 
priation. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses*  Cent  Dig. 
M4,  7;   Dec.  Dig.  §f  9,  15.* 

For  other  definitions,  see  Words  and  Phrases,  toL  1,  pp.  466-^468;  vol. 
8,  p.  7580.] 

&  Waters  and  Water  Courses  (|  9*) — Riparian  Rights  Acquired  through 
Patents  for  Public  Lands  on  Nonnatigable  Stream  Usually  De- 
pend UPON  Local  Law— Patent  fob  Gold  Placer  Claim  in  Colorado 
Gives  No  Right  to  Unappropriated  Waters. 

In  so  far  as  the  rights  and  incidents  of  riparian  proprietorship  are 
concerned,  conveyances  by  the  United  States  of  public  lands  on  nonnavi- 
gable  streams  and  lakes,  when  it  is  not  provided  otherwise,  are  to  be  con- 
strued and  have  effect  according  to  the  law  of  the  state  in  which  the 
lands  are  situate ;  and  by  the  law  of  Colorado  a  conveyance  of  riparian 
land,  even  if  it  be  a  gold  placer  claim,  does  not  carry  any  right  to  the  un- 
appropriated waters  of  the  stream. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cfent  Dig. 
I  4 ;  Dec.  Dig.  {  9.*] 

8.  Waters  and  Water  Courses  ({  144%*) — Right  of  Wat  for  Ditch  Over 
Private  Lands— Acquisition  Necessary. 

The  right  to  aw>ropriate  the  waters  of  a  stream  does  not  carry  with 
it  the  right  to  burden  the  lands  of  another  with  a  ditch  for  the  purpose 
of  diverting  the  waters  and  carrying  them  to  the  place  of  intended  use, 
for  that  cannot  be  done  without  a  grant  from  the  landowner  or  a  lawful 
exercise  of  the  power  of  eminent  domain. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  C^nt  Dig. 
1147;   Dec.  Dig.  f  144%.*] 

7.  Waters  and  Water  Courses  (S  144^*) — Basement  for  Ditch  Does  Not 
Give  Right  to  Alter  or  Enlarge. 

An  easement  for  a  ditch  used  in  diverting  and  carrying  water  covered 
by  an  existing  ai^ropriation  does  not  carry  with  it  any  right  to  enlarge 
the  ditch,  or  to  change  its  location  or  to  use  it  in  diverting  and  carrying 
a  largely  increased  volume  of  water  under  a  later  appropriation,  but  is 

•For  otbar  cases  see  same  topic  A  I  numbbb  in  Deo.  4k  Am.  Digs.  1907  to  date,  4k  Rep'r  IndezM 
*  See  note  at  end  of  case. 
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limited  to  the  maintenance  and  use  of  the  ditch,  snbstantlally  as  then 
constructed,  for  the  purpose  of  utilizing  the  existing  appropriation. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
f  147;    Dec.  Dig.  §  144%.*] 

8.  Waters  and  Water  Courses  (|  144^4*) — Increased  Appropriation  of 
Water  Effected  Through  Wrongful  Enlargement  of  Ditch— Va- 
lidity. 

An  increased  appropriation  of  water  which  is  Initiated  and  maintained 
by  an  unlawful  trespass  upon  the  lands  of  another,  in  the  nature  of  an 
unauthorized  enlargement  of  an  existing  ditch,  is  of  no  validity  against 
him  whose  property  is  the  subject  of  the  trespass.       « 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
I  147;    Dec.  Dig.  §  144%. *! 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Bill  by  the  Colorado  Gold  Dredging  Company  against  C.  M.  Snyder. 
From  an  order  granting  an  injunction,  defendant  appeals.    Reversed. 

•     E.  T.  Wells  (W.  A.  Guyselman,  on  the  brief),  for  appellant. 

William  V.  Hodges  (Clayton  C.  Dorsey,  on  the  brief),  for  appellee. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WILLIAM  H.  MUNGER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  is  an  appeal  from  an  in- 
terlocutory  order  granting  an  injunction,  and  the  ex  parte  affidavits 
and  other  proofs  upon  which  the  order  was  granted  show  that  the  case 
is  as  follows:  The  Colorado  Gold  Dredging  Company,  spoken  of  as 
the  plaintiff,  is  the  owner  of  certain  placer  mining  claims  along  the 
Swan  river,  a  small  nonnavigable  mountain  stream  in  Summit  county 
Colorado,  and  Charles  M.  Snyder,  spoken  of  as  the  defendant,  is  in  pos- 
session of  and  has  the  right  to  mine  and  to  purchase  certain  other 
placer  mining  claims,  including  one  called  the  Mascot,  higher  up  the 
same  stream.  These  latter  claims  are  owned  by  E.  T.  Wells  and  it 
is  through  a  contract  with  him,  made  in  1907,  that  the  defendant's 
rights  in  them  were  acquired.  The  Mascot  embraces  the  bed  of  the 
Swan  river  and  some  of  the  valley  land  on  either  side.  It  probably 
was  located  in  1870,  was  entered  by  Wells  at  the  local  land  office  in 
1895,  and  was  patented  to  him  in  1898.  Prior  to  its  location — that  is, 
while  it  was  still  public  land — a  ditch,  called  the  Galena,  was  con- 
structed from  a  point  on  the  Swan  river  well  within  the  limits  of  the 
claim  to  a  point  lower  down  the  valley  and  for  several  years  a  portion 
of  the  waters  of  the  river  was  diverted  therefrom  and  carried  ttirough 
this  ditch  to  the  vicinity  of  the  claims  first  mentioned  where  it  was 
used  in  mining  operations.  Some  of  the  proofs  strongly  suggest  that 
this  ditch  and  water  right  were  abandoned  before  Wells'  entry  at  the 
local  land  office,  but  it  will  be  assumed,  for  present  purposes  only,  that 
their  abandonment  is  not  established.  After  the  issuance  of  the  patent 
to  Wells,  the  North  American  Gold  Dredging  Company,  claimmg  to 
be  the  owner  of  the  old  ditch  and  the  water  right  acquired  thereby, 
materially  enlarged  and  partially  reconstructed  the  ditch,  including 
the  portion  upon  the  Mascot,  and  since  then  that  company  and  its  sue- 

•For  other  casei  see  same  topic  A  S  xnrMBBB  in  Dec.  &  Am.  Digs.  1M7  to  date,  4k  Rep'r  IndezM 
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cessors  in  title,  the  American  Gold  Dredging  Company  and  the  plain- 
tiff, have  carried  through  the  ditch  at  irrqgular  intervals  a  greatly  in- 
creased portion  of  the  waters  of  the  river,  and  have  used  the  same  in 
mining  operations  on  the  claims  now  owned  by  the  plaintiff.  Wells 
had  no  knowledge  of  the  enlargement  and  reconstruction  of  the  ditch 
until  after  the  work  was  done,  has  not  consented  thereto  or  acquiesced 
in  the  enlarged  use  of  the  ditch,  and  has  not  been  compensated  in  any 
wise  for  the  enlarged  taking  and  use  of  his  land. 

At  the  hearing  upon  the  application  for  the  injunction,  the  plaintiff 
claimed  something  by  reason  of  another  old  ditch,  called  the  Delaware, 
but  counsel  for  the  plaintiff  now  say : 

•The  Delaware  ditch  need  not  be  considered  at  all.  For  the  purposes  of 
this  argument  we  will  admit  that  the  Delaware  ditch  is  abandoned.** 

After  acquiring  an  interest  in  the  Mascot,  the  defendant,  for  the 
purpose  of  working  the  claim  and  extracting  the  placer  gold  therein, 
as  authorized  by  his  contract  with  Wells,  began  the  construction  with- 
in the  limits  of  the  claim  of  a  tunnel  along  and  under  the  bed  of  the 
Swan  river  in  the  direction  of  the  head  of  the  Galena  ditch.  The  tun- 
nel is  nearly  parallel  to  the  ditch,  is  over  120  feet  distant  therefrom, 
and  has  some  tendency,  by  reason  of  the  induced  seepage  through  the 
adjacent  porous  soil,  to  diminish  the  natural  superficial  flow  of  the 
river  and  to  lessen  the  amount  of  water  which  can  be  diverted  there- 
from by  the  ditch  as  enlarged  and  reconstructed.  But  this  tendency, 
according  to  the  present  proofs,  is  not  sufficient  to  justify  the  belief 
that  the  tunnel  does  now  or  ever  will  interfere  with  or  injuriously  af- 
fect the  enjoyment  of  the  water  right  acquired  through  the  original 
construction  and  use  of  the  ditch. 

The  injunction  granted  by  the  interlocutory  order  challenged  by 
this  appeal  is  directed  against  the  prosecution  of  the  work  upon  this 
tunnel,  and  the  question  to  be  considered  is:  Was  the  injunction  im- 
providently  granted?  The  common-law  doctrine  in  respect  of  the 
rights  of  riparian  proprietors  in  the  waters  of  natural  streams  never 
has  obtained  in  Colorado.  From  the  earliest  times  in  that  jurisdiction 
the  local  customs,  laws,  and  decisions  of  courts  have  united  m  rejecting 
that  doctrine  and  in  adopting  a  different  one  which  regards  the  waters 
of  all  natural  streams  as  subject  to  appropriation  and  diversion  for  ben- 
eficial uses  and  treats  priority  of  appropriation  and  continued  beneficial 
use  as  giving  the  prior  and  superior  right.  Yunker  v.  Nichols,  1  Colo. 
551;  Coffin  v.  Left  Hand  Ditch  Co.,  6  Colo.  443,  447;  Platte  Water 
Co.  V.  Northern  Colo.  Irrigation  Co.,  12  Colo.  525,  531,  21  Pac.  711 ; 
Crippen  v.  White,  28  Colo.  298,  64  Pac.  184.  In  so  choosing  between 
these  inconsistent  doctrines,  Colorado  acted  within  the  limits  of  her 
authority,  first  as  a  territory  and  then  as  a  state,  and  her  choice  was 
recognized  and  sanctioned  by  Congress,  so  far  as  the  public  lands  of 
the  United  States  were  concerned.  United  States  v.  Rio  Grande  Irri- 
gation Co.,  174  U.  S.  690,  702-706,  19  Sup.  Ct.  770,  43  L.  Ed.  1136 ; 
Gutierres  v.  Albuquerque  Land  &  Irrigation  Co.,  188  U.  S.  545,  552- 
554,  23  Sup.  Ct.  338,  47  L.  Ed.  588 ;  Clark  v.  Nash,  198  U.  S.  361, 
370,  2b  Sup.  Ct.  676,  49  L.  Ed.  1085 ;  Kansas  v.  Colorado,  206  U.  S. 
46,  94,  27  Sup.  Ct  655,  51  L.  Ed.  956;  Boquillas  Land  &  Cattle  Co. 
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V.  Curtis,  213  U.  S.  339,  29  Sup.  Ct.  493,  53  L.  Ed.  822.  Congress 
also  by  its  first  enactment  upon  the  subject,  now  embraced  in  Rev.  St. 
§  2339  (U.  S.  Comp.  St.  1901,  p.  1437),  granted  the  right  of  way 
over  the  public  lands  for  ditches  employed  in  so  appropriating  and 
applying  water  to  beneficial  uses,  and  by  another  enactment,  now  em- 
braced in  Rev.  St.  §  2340  (U.  S.  Comp.  St.  1901,  p.  1437),  declared 
that  all  patents  subsequently  issued  for  public  lands  should  be  subject 
to  any  vested  rights  to  such  ditches. 

As  the  Mascot  placer  was  still  public  land  when  the  Galena  ditch 
originally  was  constructed  thereover  and  was  made  the  means  of  di- 
verting and  applying  to  a  beneficial  use  a  portion  of  the  waters  of 
Swan  river,  and  as  tiiere  is  no  suggestion  of  any  prior  conflicting  ap- 
propriation, it  is  altogether  plain  that,  to  the  extent  of  that  diversion 
and  use,  a  valid  appropriation  of  those  waters  was  effected  thereby, 
and  that  coincidently  there  was  acquired  the  right  to  maintain  and  use 
the  ditch,  substantially  as  then  constructed,  for  the  purpose  of  con- 
tinuing that  diversion  and  use.  And  it  is  equally  plain  that  neither 
the  right  to  the  use  of  the  water  nor  that  to  the  use  of  the  ditch  was 
lost  or  diminished  by  the  subsequent  location,  entry,  and  patenting  of 
the  Mascot.  If  these  rights  were  not  abandoned  and  now  are  held 
by  the  plaintiff,  it  is  entitled  to  have  them  recognized  and  protected 
by  an  injunction  if  necessary ;  but  such  relief  as  to  them  does  not  seem 
to  be  necessary  now,  for  it  does  not  appear  that  the  defendant's  tun- 
nel does  or  will  affect  them  injuriously.  Therefore,  the  justness  of 
the  existing  injunction  must  arise,  if  at  all,  from  the  largely  increased 
appropriation  which  the  plaintiff  claims  was  effected  by  means  of  the 
enlargement  and  reconstruction  of  the  Galena  ditch  subsequently  to 
the  location,  entry,  and  patenting  of  the  Mascot. 

In  opposition  to  the  claim  to  an  increased  appropriation,  the  defend- 
ant advances  the  twofold  contention  that  the  location  of  the  Mascot 
as  a  gold  placer  was  in  itself  an  appropriation  of  all  the  waters  of  the 
Swan  river,  not  theretofore  appropriated,  in  so  far  as  they  are  re- 
quired for  the  working  of  the  placer,  and  that  the  United  States  by  the 
patent  to  Wells  granted  to  him  all  the  unappropriated  waters  of  the 
stream  where  it  flows  through  the  placer.  Either  branch  of  the  con- 
tention, if  sustained,  would  defeat  the  claim  to  the  increased  appro- 
priation. In  support  of  the  first  branch,  it  is  said  that  a  gold  placer 
claim  cannot  be  worked  without  water,  that  presumably  one  who  lo- 
cates such  a  claim  intends  to  work  it  and  to  use  any  unappropriated 
waters  that  may  be  available  for  the  purpose,  and  therefore  that  the 
location  of  a  gold  placer  claim  bordering  upon  or  embracing  the  chan- 
nel of  a  stream  is  constructively  an  appropriation  of  the  unappropriated 
waters  of  the  stream  to  the  extent  that  they  are  required  for  the  work- 
ing of  the  claim.  And  in  support  of  the  second  branch  it  additionally 
is  said  that  the  mining  laws  of  the  United  States  contemplate  that  a 
patented  gold  placer  claim  shall  be  of  value  to  the  grantee,  and  there- 
fore that  the  patent  carries,  by  implication,  the  right  to  the  unappro* 
priated  waters  of  any  stream  bordering  upon  or  traversing  the  claim. 
The  argument  is  plausible,  but  not  tenable.  It  is  in  conflict  with  the 
established  doctrine  of  appropriation  in  Colorado  and  with  its  recogni- 
tion and  sanction  by  Congress  as  respects  the  public  lands.    That  doc- 
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trine  regards  the  waters  of  natural  streams  as  entirely  distinct  from 
the  lands  through  which  they  flow,  and  regards  rights  to  the  use  of 
such  waters  as  dependent  upon  actual  appropriation.  In  these  re- 
spects, it  makes  no  distinction  between  public  lands  and  private  lands, 
between  owners  of  riparian  lands  and  owners  of  other  lands,  between 
places  of  use  which  are  adjacent  to  a  stream  ancl  those  which  are  re- 
mote therefrom,  or  between  individuals  who  desire  to  apply  the  waters 
to  placer  mining  and  those  who  desire  to  apply  them  to  other  bene- 
ficial uses.  Nor  does  it  recognize  a  merely  constructive  appropriation 
or  one  which  rests  only  in  intention.  On  the  contrary,  its  require- 
ments are  satisfied  only  when  by  a  union  of  intent  and  act  the  waters 
actually  are  subjected  to  a  beneficial  use.  The  Supreme  Court  of 
Colorado  puts  it  in  this  way : 

''The  true  test  of  the  appropriation  of  water  Is  the  saccessful  aiq;>licatlon 
thereof  to  the  beneficial  use  designed ;  and  the  method  of  diverting  or  carry- 
ing the  same,  or  making  such  application,  is  immaterial."  Thomas  v.  Guir- 
aud.  6  Colo.  530,  533. 

**\Vhen  the  indivldoal  by  some  open,  physical  demonstration  indicates  an 
intent  to  take  for  a  valoable  or  beneficial  use,  and  through  soch  demonstra- 
tion ultimately  socceeds  in  applying  the  water  to  the  use  designed,  there  is 
ffuch  an  appropriation  as  is  contemplated.'*  Larimer  County  Reservoir  Co.  v. 
People,  8  Oolo.  614,  616,  9  Pae.  794,  796. 

*'By  the  Constitution  and  laws  of  Colorado,  state  and  territorial,  from  the 
earliest  times,  rights  to  the  beneficial  use  of  water  from  natural  streams  have 
been  acquired  by  diversion  through  prior  appropriation  rather  than  by  grant 
It  has  been  the  settled  doctrine  of  our  courts  that  such  appropriation,  to  be 
valid,  must  be  manifested  by  the  successful  application  of  the  water  to  the 
beneficial  use  designed,  or  accompanied  by  some  open,  physical  demonstration 
of  Intent  to  take  the  same  for  such  use.  ♦  ♦  ♦  The  diversion  of  the  water 
ripens  into  a  valid  appropriation  only  when  the  water  is  utilized  by  the  con- 
sumer, though  the  priority  of  such  appropriation  may  date,  proper  diligence 
having  been  used,  from  the  commencement  of  the  canal  or  ditch."  Platte 
Water  Co.  v.  Northern  Colo.  Irrigation  Co.,  12  Colo.  525,  531,  21  Pac.  711,  713. 

"It  must  be  applied  to  some  beneficial  use,  and,  in  case  of  irrigation,  it 
must  be  actually  applied  to  the  land  before  the  appropriation  is  complete." 
Farmer's,  etc.,  Co.  v.  Southworth,  13  Colo.  Ill,  114,  21  Pac.  1028,  1029,  4  L. 
R.  A.  767. 

True,  gold  placer  claims  cannot  be  worked  without  water,  but  this 
applies  to  nonriparian  claims  quite  as  much  as  to  those  which  are  ri- 
parian, and  water  usually  is  applied  to  both  in  substantially  the  same 
way ;  that  is,  by  a  ditch  which  diverts  it  at  a  point  beyond  the  limits  of 
the  claim  and  then  carries  it  to  the  place  of  use.  Rarely  can  a  riparian 
claim  be  worked  successfully  by  the  aid  of  the  waters  of  the  contiguous 
stream  unless  they  be  diverted  some  distance  above  the  claim,  and 
even  then  the  volume  of  water  is  often  so  inadequate  that  it  must  be 
supplemented  by  drawing  upon  another  stream.  Nor  are  gold  placer 
claims  alone  in  requiring  the  use  of  water  to  render  them  productive 
or  of  value.  In  Colorado  other  claims  to  pubHc  lands,  such  as  home- 
stead claims  and  desert  claims,  have  a  like  need  of  water.  Indeed, 
the  desert  land  law  (Act  March  3,  1877,  c.  107,  19  Stat.  377;  as 
amended  by  Act  March  3, 1891,  c.  561,  §  2,  26  Stat.  1096  [U.  S.  Comp. 
St.  1901,  p.  1549])  conditions  the  right  to  make  the  preliminary  entry 
upon  the  making  of  a  declaration  under  oath  of  an  intention  to  reclaim 
the  land  by  conducting  water  upon  the  same,  and  conditions  the  right 
to  make  final  entry  upon  the  making  of  satisfactory  proof  of  reclama- 
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tion  by  that  means ;  and  yet  a  preliminary  desert  entry,  even  if  it  be  of 
riparian  lands,  never  is  regarded  as  in  itself  an  appropriation  of  water^ 
any  more  than  is  a  preliminary  homestead  entry  of  nonriparian  lands. 
Then,  too,  the  location  of  gold  placer  claims  is  largely  experimental; 
the  antecedent  prospecting  seldom  being  sufficient  to  be  truly  deter- 
minative of  their  value.  Subsequent  and  closer  prospecting  often  re- 
sults in  their  abandonment,  and  less  than  one-half  of  them  ever  are 
carried  to  the  point  where  water  really  is  used  in  working  them.  The 
locator  does  not  agree  to  work  the  claim,  but  may  do  so  or  not  at  his 
option,  and  may  prolong  indefinitely  his  possessory  right  by  perform- 
ing one  hundred  dollars'  worth  of  work,  or  making  that  amount  of 
improvements,  on  the  claim  in  each  year.  Considerations  such  as  these 
point  very  persuasively  to  the  absence  of  any  good  reason  for  except- 
ing riparian  gold  placer  claims  from  the  doctrine  prevailing  in  Colo- 
rado that  the  waters  of  all  natural  streams  are  subject  to  appropria- 
tion, and  that  actual  application  to  a  beneficial  use  is  the  test  of  appro- 
priation. But  it  suffices  to  know  that  in  that  state  the  local  customs, 
laws,  and  decisions  of  courts  make  no  such  exception. 

In  Schwab  v.  Beam  (C.  C.)  86  Fed.  41,  a  different  conclusion  was  an- 
nounced, but  that  decision  stands  alone,  is  not  in  accord  with  the  de- 
cisions of  the  Supreme  Court  of  Colorado  respecting  the  application 
of  the  doctrine  of  appropriation  as  there  prevailing  to  the  use  of  water 
for  purposes  other  than  irrigation,  and  is  not  sustained  by  what  seems 
to  be  the  better  reasoning.  The  several  congressional  enactments, 
whereby  the  local  customs,  laws,  and  decisions  of  courts  relating  to 
rights  to  the  use  of  water  have  been  recognized  and  sanctioned,  dis- 
close a  settled  purpose  to  make  the  subject  one  of  local  law,  as  respects 
the  public  lands  and  claims  thereto  under  the  public  land  laws ;  and 
in  none  of  these  enactments  is  there  anything  indicative  of  a  purpose 
to  treat  riparian  gold  placer  claims  differently  from  other  claims.  Not 
only  so,  but  the  first  expression  of  this  recognition  and  sanction  was 
incorporated  in  the  mining  laws  of  the  United  States  at  the  time  of 
their  enactment  and  still  remains  a  part  of  them.  It  broadly  includes 
"rights  to  the  use  of  water  for  mining,  agricultural,  manufacturing, 
or  other  purposes,"  and  leaves  no  room  to  doubt  that  it  was  intended 
that  the  local  law  should  apply  to  riparian  gold  placer  claims  the  same 
as  to  other  claims  to  public  lands.  Mr.  Lindley,  in  his  work  on  Mines 
([2d  Ed.]  vol.  1,  sec.  428),  puts  the  matter  quite  accurately  when  he 
says: 

•*As  to  what  rights  accrue  to  a  placer  locator  to  the  water  of  a  nonnaviga- 
ble  stream  found  within  the  limits  of  the  location,  no  definite  rule  can  be 
stated.  It  will  depend  upon  the  locality  in  which  the  claim  is  situated.  If 
in  a  state  where  the  ultra  doctrine  of  the  common  law  prevails,  his  rights  to 
the  water  would  be  limited  to  those  of  a  riparian  proprietor.  If  In  a  state 
where  the  riparian  doctrines  are  abrogated  or  declared  never  to  have  be«i 
adopted,  his  right  to  use  the  water  would  depend  upon  its  proper  appropria- 
tion for  that  purpose,  and  the  mere  location  of  the  placer  claim  would  not  of 
itself  confer  any  right  to  the  water.*' 

What  has  been  said  disposes  adversely  of  the  first  branch  of  the 
contention  before  stated,  and  also  makes  strongly  against  the  second 
branch,  viz.,  that  a  patent  for  a  placer  claim  carries,  by  implication, 
the  right  to  the  unappropriated  waters  of  any  stream  bordering  upon 
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or  traversing  the  claim.  It  needs  only  to  be  added  that,  by  the  settled 
rule  of  decision  in  the  Supreme  Court  of  the  United  States,  conveyan- 
ces by  the  United  States  of  public  lands  on  nonnavigable  streams  and 
lakes,  when  it  is  not  provided  otherwise,  are  to  be  construed  and  have 
effect  according  to  the  law  of  the  state  in  which  the  lands  are  situate, 
in  so  far  as  the  rights  and  incidents  of  riparian  proprietorship  are  con- 
cerned. Hardin  v.  Jordan,  140  U.  S.  370,  384,  402,  11  Sup.  Ct.  808, 
838,  35  L.  Ed.  428 ;  Hardin  v.  Shedd,  190  U.  S.  508,  519,  23  Sup.  Ct. 
685,  47  L.  Ed.  1156 ;  Whitaker  v.  McBride,  197  U.  S.  5;i0,  25  Sup. 
Ct.  530,  49  L.  Ed.  857 ;  Harrison  v.  Fite,  78  C.  C.  A.  447,  449,  148 
Fed.  781,  783.  Here  it  is  not  provided  otherwise,  either  by  statute  or 
by  the  patent,  and,  as  has  been  seen,  the  local  law  does  not  reco^ize 
a  conveyance  of  the  land  as  carrying  any  right  to  the  unappropriated 
waters  of  the  stream. 

As,  then,  neither  the  location  of  the  Mascot,  nor  the  patenting  of  it 
altered  the  status  of  the  waters  of  Swan  river,  not  theretofore  appro- 
priated, and  as  they  remained  subject  to  appropriation  for  beneficial 
uses,  including  placer  mining,  at  the  time  of  the  increased  appropria- 
tion, which  the  plaintiff  asserts  was  effected  through  the  enlargement 
and  reconstruction  of  the  Galena  ditch  and  its  subsequent  enlarged  use, 
it  will  be  necessary  to  consider  whether  the  plaintiff  is  entitled  to  de- 
mand that  that  appropriation  be  recognized  and  respected  by  the  de- 
fendant, notwithstanding  the  facts,  as  before  stated,  that  Wells  had  no 
knowledge  of  the  enlargement  and  reconstruction  of  the  ditch  until 
after  the  work  was  done,  has  not  consented  thereto  or  acquiesced  in 
the  enlarged  use  of  the  ditch,  and  has  not  been  compensated  for  the 
enlarged  servitude  so  attempted  to  be  imposed  upon  his  land. 

The  right  to  appropriate  the  waters  of  a  stream  does  not  carry  with 
it  the  right  to  burden  the  lands  of  another  with  a  ditch  for  the  purpose 
of  diverting  the  waters  and  carrying  them  to  the  place  of  intended 
use,  for  that  cannot  be  done  without  a  grant  from  the  landowner  or  a 
lawful  exercise  of  the  power  of  eminent  domain ;  and  this  although  the 
particular  circumstances  be  such  that  the  proposed  appropriation  can- 
not be  effected  without  the  ditch.  In  this  regard  the  situation  of  an  in- 
tending appropriator  is  analogous  to  that  of  a  railroad  company  which, 
although  empowered  to  construct,  maintain,  and  operate  a  line  of  rail- 
road between  designated  points,  cannot  construct  its  road  over  inter- 
vening private  lands  until  the  right  so  to  do  is  granted  by  their  owner 
or  is  acquired  by  condemnation.  Since  as  early  as  1861  the  statutes 
of  Colorado  have  authorized  the  condemnation  of  rights  of  way  over 
private  lands  for  ditches,  but  upon  condition  that  just  compensation 
therefor  be  paid;  and  the  state  Constitution,  which  antedates  the  in- 
creased appropriation  now  in  question,  contains  the  following  provi- 
sion (article  16,  §  7)  : 

**A11  persons  and  corporations  shall  have  the  right  of  way  across  ♦  ♦  ♦ 
private  •  ♦  ♦  lands,  for  the  constrnctiou  of  ditches,  canals  and  flumes, 
for  the  purpose  of  conveying  water  for  domestic  purposes,  for  the  irrigation 
of  agricultural  lands,  and  for  mining  and  manufacturing  purposes,  *  *  * 
upon  payment  of  just  compensatioD.'* 

Then  in  Stewart  v.  Stevens,  10  Colo.  440,  446,  15  Pac.  786,  789 ; 
the  court  gave  effect  to  these  statutes  and  this  constitutional  provision 
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by  denying  an  asserted  right  to  construct  a  ditch,  for  irrigation  pur- 
poses, across  the  lands  of  another  without  a  grant  from  him  and  with^^ 
out  making  compensation  therefor ;  it  being  said  in  that  connection : 

"We  have  formed  a  Constitution  which  prohibits  the  taking  of  private 
property  for  private  use  without  compensation ;  and  the  Legislature  has  pro- 
vided the  proceedings  by  which,  upon  the  payment  of  Just  compensation,  pri- 
vate property  may  be  subjected  to  private  use." 

When  the  Mascot  placer  was  patented  to  Wells,  he  took  it  subject 
to  the  easement  therein  which  had  been  acquired  under  the  congres- 
sional enactment  by  the  construction  and  use  of  the  original  Galena 
ditch  while  the  placer  was  still  a  part  of  the  public  lands,  but  that  ease- 
ment extended  only  to  the  maintenance  and  use  of  the  ditch,  substan- 
tially as  then  constructed,  for  the  purpose  of  diverting  and  carrying 
the  volume  of  water  theretofore  appropriated,  and  did  not  give  any 
right  to  enlarge  the  ditch,  or  to  change  its  location,  or  to  use  it  in  di- 
verting and  carrying  a  largely  increased  volume  of  water.  McGuire 
V.  Brown,  106  Cal.  660,  39  Pac.  1060,  30  L.  R.  A.  384;  Vestal  v. 
Young,  147  Cal.  715,  82  Pac.  381 ;  Clear  Creek  Co.  v.  Kilkenny,  5 
Wyo.  38,  44,  36  Pac.  819;  Davenport  v.  Lamson,  21  Pick.  (Mass.) 
72;  Jennison  v.  Walker,  11  Gray  (Mass.)  423,  426;  Darlington  v. 
Painter,  7  Pa.  473 ;  Moorhead  v.  Snyder,  31  Pa.  514 ;  Jaqui  v.  John- 
son, 27  N.  J.  Eq.  526 ;  Long  on  Irrigation,  §  64 ;  2  Washburn's  Ease- 
ments (4th  Ed.)  pp.  64,  175 ;  Angell  on  Water  Courses  (7th  Ed.)  §  224 ; 
14  Cyc.  1205,  1211.  Thus  it  was  essential  that  the  right  so  to  alter, 
the  ditch  and  to  enlarge  its  use  be  acquired  through  a  grant  from  Wells 
or  through  a  resort  to  appropriate  condemnation  proceedings.  But, 
as  no  such  right  was  acquired,  the  change  made  in  the  ditch  and  its 
enlarged  use  were  as  unlawful  and  as  much  a  trespass  as  would  have 
been  the  construction  and  use  of  an  entirely  new  ditch  in  the  like  cir- 
cumstances. And  not  only  was  the  increased  water  appropriation  in- 
itiated by  means  of  this  trespass,  but  the  maintenance  and  enjoyment 
of  that  appropriation  are  dependent  upon  a  continuance  of  the  trespass. 

In  these  circumstances  it  seems  altogether  dear  that  the  defendant, 
who  practically  stands  in  the  shoes  of  Wells,  is  not  bound  to  recognize 
and  respect  that  appropriation. 

The  law  not  only  looks  with  great  disfavor  upon  claims  which  are 
grounded  in  and  sustained  by  a  trespass,  but  regards  them  as  of  no 
validity  against  those  whose  property  is  the  subject  of  the  trespass, 
save  when  by  acquiescence  or  neglect  the  right  to  object  to  it  is  waived 
or  lost.  Smith  v.  Denniff,  24  Mont.  20,  22,  60  Pac.  398,  81  Am.  St. 
Rep.  408 ;  Prentice  v.  McKay,  38  Mont.  114,  98  Pac.  1081 ;  McGuire 
V.  Brown,  106  Cal.  660,  670,  39  Pac.  1060,  30  L.  R.  A.  384 ;  Bergquist 
V.  West  Virginia  Co.,  18  Wyo.  234,  106  Pac.  673,  684;  Atherton  v. 
Fowler,  96  U.  S.  513,  24  L.  Ed.  732 ;  Belk  v.  Meagher,  104  U.  S.  279, 
284,  26  L.  Ed.  735;  Erhardt  v.  Boaro,  113  U.  S.  527,  534,  5  Sup.  Ct. 
560,  28  L.  Ed.  1113.  The  present  proofs  do  not  disclose  any  such  ac- 
quiescence or  neglect ;  nor  do  they  indicate  that  the  use  of  the  enlarged 
ditch  in  carrying  the  increased  volume  of  water  has  come  to  be  a  mat- 
ter of  public  concern  within  the  rule  applied  in  Roberts  v.  Northern 
Pacific  R.  R.  Co.,  158  U.  S.  1,  10,  15  Sup.  Ct.  756,  39  h.  Ed.  873; 
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Stuart  V.  Union  Pacific  R.  R.  Co.,  103  C.  C.  A.  89,  178  Fed.  753,  and 
like  cases. 

No  objection  is  made  to  the  woric  in  which  the  defendant  was  en- 
gaged, save  the  one  that  it  constituted  a  wrongful  interference  with  the 
water  rights  asserted  by  the  plaintiff,  and,  as  that  objection  appears 
to  be  certainly  untenable,  it  is  clear  that  the  injunction  was  granted 
improvidently. 

The  interlocutory  order  is  accordingly  reversed. 

NOTE. 

EffMt  of  Appropriation  of  Waters  on  PnUio  X«and  as  Against  Snbse- 
qnent  Grants,  Entries,  and  Patents. 

I.  In  Genebai^ 

[a]  An  approprlator  of  water  on  public  lands  is  entitled  to  the  use  of  the 
same,  as  against  a  subsequent  claimant  of  the  land  under  the  government 

— (Cal.  1886)  Judklns  v.  EUlott,  12  Pac.  116;  a892)  Ramelll  v.  Irish,  96  CbL 
214,31  Pac.  41; 
(Wash.  1889)  Geddis  v.  Parrish.  1  Wash.  St  587.  21  Pac.  314;    (1894) 
Isaacs  y.  Barber,  10  Wash.  124,  38  Pac.  871,  45  Am.  St  Bep.  712,  30 
L.  R.  A.  665. 
CONTRA  see 
(Nev.  1872)  yan  Sickle  v.  Haines,  7  Nev.  249. 

[b]  (U.  S.  1874)  On  the  mineral  lands  of  the  public  domain  in  the  Pacific 
states  and  territories,  the  doctrines  of  the  common  law,  declaratory  of  the 
rights  of  riparian  proprietors  respecting  the  use  of  running  waters,  are  in- 
applicable or  applicable  only  in  a  very  limited  extent  to  the  necessities  of 
miners,  and  inadequate  to  their  protection ;  there  prior  appropriation  gives 
the  better  right  to  running  waters  to  the  extent  in  quantity  and  quality,  nec- 
essary for  the  uses  to  which  the  water  is  applied. — ^Atchison  v.  Peterson,  87 
U.  S.  (20  WaU.)  507.  22  L.  Ed.  414. 

[c]  (Ariz.  1888)  Appropriation  of  the  use  of  water  for  mining  and  irriga- 
tion, under  established  customs  in  the  arid  regions,  and  Act  Cong.  July  26, 
1866,  confirming  all  water  rights  acquired  by  prior  appropriation,  and  Act 
July  9,  1870,  declaring  that  all  patents,  etc.,  shall  be  subject  to  vested  and 
accrued  water  rights,  is  a  vested  right  and  all  after-acquired  rights  or  titles 
are  subject  thereto. — Hill  v.  Lenormand,  16  Pac.  286. 

[d]  (Ariz.  1900)  One  who  took  possession  of  unoccupied  public  land  did  so 
subject  to  existing  conditions  as  to  appropriation  of  water. — Miller  v.  Douglas, 
7  Ariz.  41,  60  Pac.  722. 

[e]  (Cal.  1855)  A  person  who  locates  public  mineral  land  on  a  stream  has 
no  right  to  object  tlmt  the  water  of  the  stream  has  already  been  appropriated 
and  diverted  by  others  for  mining  purposes. — Irwin  v.  Phillips,  5  Cal.  140,  63 
Am.  Dec.  113. 

[f]  (Cal.  185Q  Where  the  owners  of  a  ditch  had  run  their  line  and  begun 
to  excavate  before  the  plaintiffs  appropriated  or  located  their  lot  and  when 
digging  through  the  plaintifte'  lot  after  they  had  located  it  diverged  slightly 
from  the  line  staked  out,  and  the  plaintifb  brought  trespass,  It  was  held  that 
as  the  line  dng  and  the  line  staked  were  on  the  same  lot  no  trespass  was  com- 
mitted ;  and  if  no  injury  was  done,  it  was  <i«TnTinm  absque  injuria.— Cong^ 
V.  Weaver,  6  GaL  548,  65  Am.  Dec.  52a 

[gl  (CaL  1889)  The  act  of  July  16,  1866  a*  Stat  263),  provided  that  when 
rights  to  the  use  of  water  for  mining,  agricultural,  and  other  purposes  have 
vested,  and  are  acknowledged  by  local  custom  and  laws,  the  possessors  of 
such  rights  shall  be  protected,  and  the  right  of  way,  for  construction  of 
ditches,  confirmed;  and  the  amendatory  act  of  July  9,  1870  (16  Stat  218), 
provided  that  patents  granted  or  pre-emptions  and  homesteads  allowed  shall 
be  subject  to  vested  and  accrued  water  rights,  or  rights  to  ditches  and  res- 
ervoirs used  in  connection  with  such  water  rights.  Held,  that  the  right  ac- 
104C.C.A.— 10 
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quired  by  plaintiff  by  appropriation  after  the  passage  of  the  act  of  1806  is 
valid,  and  will  be  protected  as  against  defendant,  who  afterwards  obtained 
title  to  the  land  from  the  United  States.— De  Necochea  v.  Curtis,  80  Cal.  397, 
20  Pac.  563,  22  Pac.  19a 

[h]  (Cal.  1901)  Any  rights  acquired  by  a  discovery  of  mineral  on  a  mining 
claim  subsequent  to  the  construction  of  a  ditch  across  the  claim  by  a  third 
person  are  subject  to  the  easement  of  the  ditch,  and  to  its  owner's  rights  as 
a  prior  approprlator. — ^Tuolumne  ConsoL  Min.  Co.  y.  Maier,  134  CaL  5S3,  66 
Pac.  863. 

[i]  (Cal.  1905)  Where  defendants  had  acquired  a  right  of  way  for  an  ir- 
rigation ditch  across  certain  land,  when  it  was  unoccupied  public  land  of  the 
United  States,  as  authorized  by  Rev.  St  U.  S.  S§  2339,  2340  (U.  S.  Comp.  St 
1901,  p.  1437),  they  had  no  right  by  reason  of  such  easement,  aft«  plaintlfl 
acquired  title  to  the  land,  without  his  consent  to  construct  an  additional 
ditch  on  a  different  line  varying  from  1  to  20  feet  distant  from  the  line  of  the 
old  ditch.— Vestal  v.  Young,  147  Cal.  715,  82  Pac.  381. 

[jl  (Nev.  1880)  Defendants  appropriated  the  waters  of  a  creek  in  1868  for 
the  purpose  of  operating  a  flume.  In  that  year  they  diverted  the  water  from 
the  creek  into  their  flume  at  a  point  below  tlie  lands  now  owned  by  plaintiff. 
Subsequently  and  prior  to  July,  1872,  they  constructed  a  branch  flume  ex- 
tending further  up  the  stream,  and  in  that  month  diverted  the  water  into  the 
branch  flume  at  a  point  above  the  lands  now  owned  by  plaintiff.  Since  the 
year  1872,  defendants  have  continued  to  use  the  original  flume  and  the  branch 
flume  as  their  business  required,  sometimes  diverting  the  water  at  the  original 
point  of  diversion  and  at  other  times  at  the  point  where  it  was  taken  out  in 
1872.  Plaintiff  became  the  owner  of  the  lands  lying  on  the  creek  between 
the  two  points  of  diversion  in  1873,  after  the  appropriation  of  the  water  by  de- 
fendants and  after  they  had  begun  to  divert  it  at  the  upper  point  and  use  it 
as  it  was  convenient  to  them  to  operate  either  the  old  flume  or  the  branch 
flume.  Prior  to  that  time  plaintiff's  lands  were  vacant  and  unoccupied  timber 
lands  belonging  to  the  United  States.  Held,  that  defendants  are  the  owners 
of  the  water  of  the  creek,  and  entitled  to  use  it  at  either  point  of  diversion. — 
Hobart  v.  Wicks.  15  Nev.  418. 

[k]  (Or.  1887)  If  one  goes  upon  the  public  lands  of  the  United  States,  and 
appropriates  water  for  a  lawful  purpose,  and  is  permitted  to  continue  in  its 
adverse  enjoyment  and  use  for  more  than  10  years,  such  appropriation  ripens 
into  a  title  which  cannot  be  disturbed  by  one  succeeding  to  the  rights  of  the 
United  States.— Tolman  v.  Casey,  15  Or.  83,  13  Pac.  669. 

ni  (Or.  1902)  Where  the  water  of  a  stream  running  through  public  lands 
is  appropriated  for  a  private  use,  the  one  making  such  appropriation  acquires 
a  right  to  such  water  superior  to  the  rights  acquired  by  subsequent  riparian 
proprietors  or  appropriators. — Britt  v.  Reed,  42  Or.  76,  70  Pac.  1029. 

[m]  (Wis.  1866)  One  who  has  constructed  a  mill  and  dam  on  his  own  land, 
and  a  race  partly  on  land  of  the  United  States  adjoining,  and  has  not  enjoyed 
the  easement  for  20  years  without  interruption,  cannot  enjoin  from  obstruct- 
ing the  race  on  such  adjoining  land  a  person  who  has  acquired  the  title  of  the 
United  States  thereto.— Sherwood  v.  Vliet,  20  Wis.  441. 

[n]  (Wyo.  1896)  Rev.  St  t  1317,  providing  that  persons  owning  land  in 
Wyoming  bounded  on  or  in  the  neighborhood  of  a  stream  shall  be  entitled  to 
the  use  of  the  water  of  the  stream  for  the  purpose  of  irrigation,  does  not  en- 
title such  owners  to  claim  the  water  of  the  stream  as  riparian  owners  as 
against  prior  appropriators. — Moyer  v.  Preston,  6  Wyo.  308,  44  Pac.  845,  71 
Am.  St.  Rep.  914. 

IL  Grants  ob  Purchases  and  Entries. 

Ta]  (U.  S.  1906)  A  portion  of  the  waters  of  Milk  river  having  been  implied- 
ly reserved  for  the  benefit  of  Indians  cultivating  the  Ft  Belknap  Indian  res- 
ervation, by  the  treaties  with  such  Indians,  grantees  of  public  lands  outside 
of  the  reservation  could  not  acquire  the  exclusive  right  to  appropriate  all  the 
waters  of  the  river  for  irrigation  under  the  desert  land  act  (Act  Oong.  March 
3,  1877,  c.  107,  19  Stat  377,  as  amended  by  Act  Cong.  March  3,  1891,  c  561, 
26  Stat  1906),  authorizing  appropriation  by  such  owners  of  water  for  irriga- 
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tlon  •'subject  to  existing  rights.''— Winters  v.  United  States,  74  C.  a  A.  066, 
143  Fed.  740. 

[b]  (U.  S.  1891)  Lands  selected  nnder  the  federal  pre-«nptlon  act  of  Sep- 
tember 4,  1841,  by  a  state  prior  to  the  passage  of  Act  Cong.  July  26.  18(56, 
providing  for  the  appropriation  of  water  on  the  public  domain,  are  not  subject 
to  the  burdens  imposed  by  the  latter  act.  even  In  the  hands  of  the  grantee 
of  the  state,  whose  grant  was  subsequent  to  the  appropriation  of  the  water 
thereon  by  a  third  person.— Ison  v.  Nelson  Min.  Co.  (C.  C.)  47  Fed.  199. 

[c]  (Cal.  1875)  Persons  who,  under  the  local  customs  and  decisions  of  the 
courts,  had  acquired  a  right  to  the  use  of  water  in  a  ditch,  prior  to  the  pas- 
sage of  the  act  of  Congress  of  July  26,  1866,  granting  the  right  of  way  over 
the  public  lands  to  ditch  owners,  acquired  by  that  act  a  right  of  way,  and  of 
the  ditch  through  which  the  water  was  running,  over  the  public  lands,  and 
the  subsequent  grantees  of  the  United  States  take  subject  to  the  eas^nent — 
Broder  v.  Natoma  Water  ft  Mining  Co.,  60  Cal.  621. 

[d]  (Cal.  1884)  The  state  has  power  to  authorize  the  appropriation  of  wa- 
ter running  through  its  own  lands,  and  such  an  appropriation  would  vest  In 
the  appropriator  a  right  superior  to  that  of  a  subsequent  purchaser  from  the 
state  of  the  lands  through  which  such  water  had  previously  run. — Lux  v^ 
Haggin,  4  Pac.  919. 

[e]  (Cal.  1886)  Plaintiff  by  the  construction  of  his  ditch  and  the  use  of  the 
water  of  the  stream  acquired,  as  against  a  subsequent  purchaser  from  the 
United  States,  as  complete  and  perfect  a  right  to  maintain  his  ditch  and 
have  the  water  flow  through  the  same  as  if  such  right  or  easement  had  vested 
in  him  by  grant— Ware  v.  Walker.  70  Cal.  591,  12  Pac.  475. 

[f]  (Cal.  1889)  Under  Act  Cong.  July  26,  1866,  I  9  (14  Stat  c.  26?).  pro- 
viding that  whenever,  by  priority  of  possession,  rights  to  the  use  of  water 
have  vested,  and  are  recognized  by  local  customs  and  laws,  the  owners  of  such 
rights  shaU  be  protected  therein ;  and  Act  CJong.  July  9,  1870,  S  17  a6  Stat 
c.  235),  providing  that  "all  patents  granted,  or  pre-emption  or  homesteads  al- 
lowed, shall  be  subject  to  any  vested  and  accrued  water  rights"— defendant's 
riparian  rights,  as  a  homestead  claimant  of  public  lands,  in  the  waters  of  a 
creek  flowing  partly  through  his  land,  are  subject  to  an  appropriation  thereof 
by  plaintiff,  made  long  before  defendant's  homestead  right  accrued. — South 
Yuba  Water  &  Mining  Ck).  v.  Rosa,  80  Cal.  833.  22  Pac.  222. 

[g]  (Cal.  1891)  In  an  action  to  enjoin  the  widening  of  an  irrigation  ditch,  it 
appeared  that  the  ditch  had  been  maintained  prior  to  1866,  but  was  then  al- 
lowed to  fill  up  and  be  disused  until  1874,  when  defendants  opened  It  to  a 
less  capacity  than  formerly,  and  so  used  it  until  1884,  when  plaintiff  pur- 
chased the  land  through  which  it  ran  from  the  government.  There  was  no 
eTidence  to  show  who  constructed  and  used  the  ditch  before  defendants  opened 
It-  Held,  that  defendants  could  not,  after  plaintiffs  purchase  of  the  land,  in- 
crease the  ditch  to  its  former  capacity. — ^Jatunn  v.  O'Brien,  89  C^L  57,  26  Pac. 
635. 

[h]  (Cal.  1886)  Rev.  St  U.  S.  §§  2339,  2340  (U.  S.  Comp.  St.  1901,  p.  1437), 
providing  that  rights  to  the  use  of  wat^r  on  public  lands,  vested  and  accrued 
by  priority  of  possession,  shall  be  protected,  and  all  patents  granted  and 
homesteads  and  pre-emptions  allowed  shall  be  subject  thereto ;  and  Civ.  Code 
C5al.  I  1412,  providing  that  one  entitied  to  the  use  of  water  may  change  the 
place  of  diversion  if  others  are  not  Injured  thereby — do  not  confer  the  right 
upon  an  appropriator  of  water  on  public  land  to  go  upon  the  land  after  its 
entry  by  another  as  a  homestead,  but  before  the  claimant  has  made  final 
proof,  to  change  the  point  of  diversion  and  construct  new  ditches. — McGuire 
v.  Brown,  106  Oal.  660,  39  Pac.  1060,  30  L.  R.  A.  384. 

[1]  (CbI,  1898)  An  occupant  of  public  land,  without  titie,  may,  by  use  of 
the  waters  from  springs  on  adjoining  public  land,  acquire  a  right  to  their  use 
as  against  subsequent  purchasers  of  the  land  on  which  such  springs  are  sit- 
uated.— Williams  v.  Barter,  121  Cal.  47,  53  Pac.  405. 

[j]  (Cal.  1899  The  right  to  appropriate  water  as  against  the  state  and 
United  States  being  given  by  Rev.  St  U.  S.  S§  2339,  2340,  and  Civ.  Code  Cal. 
S  1410  et  seq.,  the  right  of  the  appropriator  depends  on  the  statute  of  limita- 
tions, against  a  purchaser  of  land  from  the  government,  only  as  to  acts  sub- 
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sequent  to  such  purchase. — ^Wood  t.  Etiwanda  Water  Ck>.,  122  CaL  152,  54 
Pac.  726. 

[k]  (Oal.  1907)  Civ,  Code,  |  1416,  provides  that  within  60  days  after  post- 
ing notices  the  claimant  of  a  water  appropriation  must  commence  the  con- 
struction of  the  works  by  which  he  Intends  to  divert  the  water,  and  must 
prosecute  the  work  diligently  and  uninterruptedly.  Section  1418  declares  that 
by  compliance  with  the  rules  contained  in  section  1416  the  claimant's  right 
to  the  use  of  the  water  relates  to  the  time  of  posting  the  notice.  Rev.  St  t 
2339,  as  amended  (U.  S.  Comp.  St.  1901,  p.  1437),  provides  that  appropriators 
of  water  rights  on  the  public  domain  shall  have  vested  rights  therein,  and 
that  all  homesteads  allowed  shall  be  subject  to  vested  and  accrued  water 
rights  and  rights  to  ditches  used  in  connection  therewith.  Held,  that  where 
plaintiff  posted  notices  of  appropriation  of  water  flowing  from  certain  artesion 
wells  on  the  public  domain,  and  thereafter  proceeded  within  60  days  to  con- 
struct her  ditches,  etc.,  which  work  she  prosecuted  continuously  until  en- 
joined, her  rights  to  the  water  flowing  from  the  wells  were  prior  to  those  ac- 
quired by  a  locator  of  the  land  as  a  homestead  after  the  posting  of  the  no- 
tices.—WolfskUl  V.  Smith,  89  Pac.  1001. 

ni  (Colo.  1896)  Rev.  St  U.  S.  1873-74,  H  2339,  2340  (U.  S.  Comp.  St  1901, 
p.  1437),  are  a  recognition  of  the  legality  of  water  rights  given  by  local  cus- 
toms and  laws,  and  the  lands  granted  to  the  Pacific  railroads  continued  sub- 
ject to  the  rights  and  easements  given  by  such  customs  and  laws,  including 
rights  of  way  for  Irrigating  ditches,  such  rights  being  embraced  within  the 
reservation  of  "other  lawful  claims"  contained  in  the  act  of  July  2.  1804  (13 
Stat  356).  subject  to  which  said  grants  were  made.^Tynon  v.  Despaln,  22 
Colo.  240.  43  Pac.  1039. 

[m]  (Idaho,  1891)  Under  Rev.  St  t  3159,  providing  that  as  between  ap- 
propriators of  water  for  the  purposes  of  irrigation,  the  one  first  in  time  is 
first  in  right,  one  who,  by  himself  and  his  grantors,  has  appropriated  first  all 
the  waters  of  a  creek,  and  has  continually  used  the  same  for  the  purpose  of 
Irrigating  the  lands  owned  by  him,  upon  and  along  said  creek,  is  entitled  to 
all  of  said  waters,  to  the  extent  of  the  capacity  of  his  ditches  necessary  to 
the  proper  irrigation  of  his  said  lands,  as  against  subsequent  locators  of  land. 
— Hillman  v.  Hardwick,  2  Idaho,  963.  28  Pac.  438. 

[n]  (Mont  1909)  Under  Rev.  St  U.  S.  §S  2339,  2340  (U.  S.  Comp.  St  1901, 
p.  1437).  providing  that  wh»i,  by  priority  of  possession,  rights  to  the  use  of 
water  for  agricultural  purposes  have  vested,  the  owner  shall  be  protected,  and 
confirming  the  right  of  way  for  the  construction  of  ditches,  etc.,  and  providing 
that  homesteads  allowed  shall  be  subject  to  any  vested  and  accrued  water 
rights  to  ditches  in  connection  therewith,  etc.,  one  who  completes  a  ditcli 
across  public  lands  for  irrigation  purposes,  and  who  is  in  possession  whoi 
another  makes  his  homestead  entry  thereon,  acquires  a  right  of  way  across 
the  lands,  and  the  homesteader  takes  subject  to  such  right  of  way. — Cotton- 
wood Ditch  (Do.  V.  Thom.  39  Mont  115,  101  Pac.  825,  judgment  afilrmed  on  re- 
hearing 39  Mont  121,  104  Pac.  281. 

[o]  (Neb.  1909)  A  deed  by  an  entryman  before  he  is  entitled  to  a  receiver's 
final  receipt  giving  a  right  of  way  over,  and  the  privilege  of  constructing  a 
reservoir  upon  his  land,  will  not  vest  grantee  with  any  right  against  a  subse- 
quent entry  under  the  acts  of  Congress,  unless  such  grantee,  before  the  last 
entry,  shall  have  constructed  such  improvements  and  was  using  them  under 
such  circumstances  as  to  entitle  him  to  protection  under  the  laws  of  the 
state.  Judgment  120  N.  W.  184,  reversed. — Rasmussen  v.  Blust  85  Neb.  198^ 
122  N.  W.  862. 

[pi  (Or.  1886)  Wh^i  one  obtains  government  land,  he  has  a  right  to  ai>- 
propriate,  for  the  purpose  of  irrigation  and  stock  raising,  the  waters  of  any 
stream  fiowing  through  government  land  which  have  not  been  previously  ai>- 
propriated  by  another,  and  in  waters  thus  converted  to  his  use  he  has  a 
vested  right  which  cannot  be  afTected  by  those  who  purchase  above  or  below 
him.— Kaler  v.  Campbell,  18  Or.  596,  11  Pac.  301. 

[q]  (Or.  1896)  A  prior  appropriator  of  water  from  a  natural  stream  flow- 
ing through  state  lands  has  such  a  vested  right  to  the  use  of  the  water,  and 
to  the  ditch  in  which  it  flows,  also  constructed  on  said  lands,  as  will  defeat 
the  claim  of  one  who,  with  notice  of  such  diversion  and  existence  of  the 
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ditch,  obtains  from  tbe  state  a  deed  for  the  premises,  without  reservation  of 
any  water  rights.— Oarson  y.  Gentner,  33  Or.  612,  52  Pac  606,  48  L.  R.  A.  130. 

[r]  (Or.  1901)  Plaintiff  cut  a  ditch  through  the  bank  of  a  spring  on  unoc* 
copied  public  land,  thus  tuning  the  water  into  a  swale,  through  which  it  ran 
to  his  premises,  and  was  there  used  to  water  his  stock,  the  surplus  oTsporat- 
ing  or  sinking  into  the  ground.  Held,  under  Rev.  St  U.  S.  S  2339,  providing 
that  whenever,  by  priority  of  possession,  rights  to  the  use  of  water  for  agri- 
cultural or  other  purposes  have  vested,  and  are  recognized  by  the  local  cus- 
toms, laws,  and  decisions  of  courts,  such  rights  should  be  protected ;  and  sec- 
tion 2340,  that  all  pre-emptions  or  homesteads  allowed  should  be  subject  to 
such  prior  rights ;  and  Sees.  Laws  Or.  1808,  p.  160,  that  all  ditches  for  utiliz- 
ing spring  or  surface  waters  should  be  governed  by  the  same  laws  relating  to 
priority  of  right  as  ditches  constructed  to  utilize  the  waters  of  running 
streams — ^that  defendant,  on  taking  the  land  on  which  the  spring  stood  as  a 
homestead,  should  be  restrained  from  interfering  with  sudi  use  of  the  wat^ 
by  plaintiff.— Brosnan  v.  Harris,  39  Or.  14a  65  Pac.  867,  87  Am.  St  Rep.  649, 
54  Ll  R.  A.  62a 

[s]  (S.  D.  1896)  Where  one  makes  a  water  right  location  on  unoccupied  pub- 
lic lands  of  the  United  States  opened  up  to  settlemoit  his  rights  thereto,  un- 
der Rev.  St  U.  S.  IS  2339,  2340  (U.  S.  Comp.  St  1901,  p.  1437),  as  against  one 
who  thereafter  settles  thereon  and  pre-empts  the  lands,  are  not  affected  by 
the  fact  that  while  the  lands  were  part  of  the  Indian  reservation,  such  pre- 
emptor  built  a  cabin  thereon,  he  having  gone  away  before  it  was  opened  up 
for  settlemoit  and  not  returned  till  after  the  water  right  location  was 
made ;  and  it  is  immaterial  that  he  left  an  agent  in  possession,  as  by  section 
2259  a  pre-emptor  must  make  settlement  in  person. — Scott  v.  Toomey,  8  S.  D. 
630,  67  N.  W.  83& 

[t]  (Utah,  1895)  Rev.  St  U.  S.  J  2339  (U.  S.  Obmp.  St  1901,  p.  1437),  pro- 
vides that  wh^iever  rights  to  the  use  of  water  have  vested,  and  the  same  are 
recognized  and  acknowledged  by  the  local  customs,  laws,  and  decisions  of 
courts,  the  owners  of  such  rights  shall  be  protected  in  the  same.  Section  2340 
provides  that  all  patents  shall  be  subject  to  rights  of  ditches,  reservoirs,  etc., 
used  in  connection  with  such  water  rights.  Held,  that  the  discoverer  of  per- 
colating waters  on  public  lands,  by  digging  a  well  for  the  purpose  of  collecting 
tlie  same  for  use,  acquires  an  easement  in  the  land  for  the  maintenance  of  his 
well,  and  a  right  to  the  water  as  an  appropriator  thereof  from  a  "natural 
source  of  supply"  (Comp.  Laws,  (  2780),  as  against  a  subsequent  locator  of 
the  land  on  which  the  well  is  situated. — Sullivan  v.  Northern  Spy  Min.  C!o., 
11  Utah,  439.  40  Pac.  709. 

III.  Patents. 

[al  (U.  S.  1872)  Act  Cong.  July  26,  1866  (14  Stat  2%),  provides  that  when- 
ever,  by  priority  of  possession,  rights  to  the  use  of  water  for  mining,  agricul- 
tural, or  other  purposes  have  vested,  and  the  same  are  recognized  by  the  lo- 
cal customs,  laws,  and  the  decisions  of  courts,  the  possessors  and  owners  of 
such  vested  rights  shall  be  maintained  and  protected  in  the  same.  Held,  that 
if,  when  such  act  was  passed,  defendant  had  acquired  such  a  right  by  priority 
of  possession  as  that  act  contemplates,  that  right  is  confirmed  in  him  as 
against  one  claiming  as  riparian  proprietor  merely  through  a  patent  subse- 
quently issued,  when  no  right  had  vested  in  the  patentee  before  the  act  be- 
came a  law.— Union  Mill  &  Mining  Co.  v.  Ferris  (C.  C)  Fed.  C^s.  No.  14,371 
(2  Sawy.  176). 

[b]  (CaL'1880)  In  a  question  of  a  priority  of  right  between  an  appropriator 
of  water  on  the  public  lands  and  a  pre-^nptor,  the  rights  of  the  latter  date 
from  the  issue  of  his  patent— Osgood  v.  El  Dorado  Water  &  Deep  Gravel  Min. 
CJo.,  56  CJal.  571. 

[c]  (C:al.  1901)  Where,  at  the  time  plaintiff's  mining  claim  was  patented, 
the  land  was  subject  to  a  right  on  the  part  of  defendant  to  convey  water  in 
an  open  ditch  across  the  lands,  defendant  was  not  entitled  to  place  a  pipe 
line  in  the  ditch  for  the  conveyance  of  the  water,  such  change  being  a  sub- 
stantial alteration  of  the  method  of  enjoyment— Oliver  v.  Agasse,  132  CaL 
297.  64  Pac  401. 
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[d]  (Colo.)  The  first  appropriator  of  water  from  a  natural  stream  for  a 
beoeficial  purpose  has  a  right  to  the  extent  of  his  appropriation,  subject  only 
to  the  qualifications  contained  in  the  Constitution,  paramount  to  the  right  ac- 
quired by  a  subsequent  patentee  of  the  land.  This  right  is  not  dependent  up- 
on the  locus  of  the  application  of  the  water  to  the  beneficial  use.  Nothing  in 
the  statutes  Is  susceptible  of  a  construction  which  would  vary  this  rule. — 
(1882)  Coflln  V.  Left  Hand  Ditch  Co.,  6  Colo.  443 ;  (1883)  Thomas  v.  Guiraud, 
Id.  530. 

[e]  (Colo.  1888)  One  who  has  made  an  appropriation  of  the  waters  of  a 
stream  for  irrigation  acquires  a  prior  ri;;ht  thereto,  as  against  a  riparian 
owner  who  obtained  a  patent  from  the  United  States  after  such  appropriation, 
and  before  Act  Cong.  July  9,  1870,  amending  Act  July  26,  1806,  providing  that 
patents  thereafter  issued  shall  be  subject  to  any  vested  or  accrued  water 
rights.— Hammond  v.  Rose,  11  Colo.  524,  19  Pac.  466.  7  Am.  St  Rep.  258. 

[f]  (Colo.  1904)  The  rights  which  Rev.  St  U.  S.  §§  2339,  2340  (U.  S.  Comp. 
St.  1901,  p.  1437),  recognize  that  one  may  acquire  in  government  land  for 
conducting  and  storing  water,  and  subject  to  which  the  patentee  shall  take 
the  land,  spring  from  necessity  only ;  so  that  no  right  is  acquired  by  one  turn- 
ing water  onto  such  land  from  an  irrigation  ditch,  merely  for  convenience,  to 
avoid  building  a  head  gate,  as  required  by  Mills'  Ann.  St.  §  2293.  and  to  fur- 
nish a  place  for  watering  his  stock,  for  which  his  own  land  furnished  ample 
facilities.— Boglino  v.  Giorgetta,  20  Colo.  App.  338,  78  Pac.  612. 

[g]  (Idaho,  1890)  Act  Cong.  July  26,  1806,  §  9,  provided  "that  whenever,  by 
priority  of  possession,  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes  have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local  customs,  laws,  and  the  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  same."  Act  Cong.  July  9,  1870,  §  17,  provided  that  "all 
patents  granted  ♦  ♦  ♦  shall  be  subject  to  any  vested  and  accrued  water 
rights."  In  Idaho,  the  superior  rights  of  prior  approprlators  were  acknowl- 
edged by  statute  and  decisions  of  courts.  Held,  that  a  prior  appropriator  of 
the  water  of  a  stream,  all  of  which  he  claimed,  had  used,  and  needed  for  ir- 
rigation, was  entitled  to  the  whole  as  against  a  patentee  of  land  through 
which  the  stream  flowed,  though  no  custom  to  that  effect  was  shown. — Drake 
V.  Earhart  2  Idaho,  716,  23  Pac.  541. 

[h]  (Nev.)  The  fact  that  patents  for  defendants'  lands  lying  along  the  banks 
of  a  creek  were  Issued  to  their  grantors  before  adoption  of  Act  Cong.  July 
26,  1866  (14  Stat  251,  c.  262),  providing  for  the  appropriation  of  water  for  ir- 
rigation purposes,  did  not  confer  on  the  owners  of  such  land  riparian  common- 
law  rights  to  the  waters  of  the  creek  as  against  prior  approprlators. — (1906) 
Twaddle  v.  Winters,  29  Nev.  88,  85  Pac.  280.  aflirmed  on  rehearing  (1907)  29 
Nev.  8S,  89  Pac.  289. 

[ij  (Or.  1896)  One  who  derives  title  through  a  patent  from  the  government 
"subject  to  any  vested  and  accrued  water  rights,"  Is  estopped  from  claiming 
as  an  appurtenance  an  appropriation  of  water  from  a  public  stream  which  had 
been  used  by  the  government,  as  against  any  persons  who  acquired  rights,  as 
approprlators,  prior  to  the  issuance  of  the  patent. — Nevada  Ditch  Co.  v.  Ben- 
nett 30  Or.  59,  45  Pac.  472.  60  Am.  St  Rep.  777. 

[J]  (Or.  1906)  Act  Cong.  March  12,  1860,  c.  5,  12  Stat.  3.  granted  to  the 
state  of  Oregon  the  swamp  and  overflowed  lands  within  Its  borders.  Act 
July  26,  1866,  c.  262,  §  9,  14  Stat  253  (U.  S.  CJomp.  St.  1901,  p.  1437),  provided 
that  whenever,  by  priority  of  possession,  rights  to  the  use  of  water  for  mining, 
agricultural,  manufacturing,  or  other  purposes,  had  vested  and  accrued,  and 
were  recognized  by  the  local  customs,  laws,  and  decisions  of  courts,  the  pos- 
sessors and  owners  of  such  rights  should  be  protected  in  the  same,  and  the 
legislative  assembly  of  Oregon  In  1868  passed  an  act  (Laws  1868,  p.  22*  §  9),  au- 
thorizing the  creation  of  drainage  districts,  but  providing  that  It  should  not 
Interfere  with  the  rights  of  companies  or  Individuals  for  mining  or  manufac- 
turing. Subsequently  the  state  sold  a  lot  artificially  overflowed  by  a  dam,  the 
appropriation  having  been  made  on  the  public  domain  of  the  United  States 
in  1849,  and  thereafter  it  was  patented  by  the  United  States  to  the  state. 
Held,  that  the  rights  of  the  successors  in  interest  of  the  original  approprlators 
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were  protected,  though  the  patent  did  not  reserve  any  water  right — ^Parkera- 
TlUe  Drainage  Diet.  v.  Wattler.  48  Or.  332,  86  Pac.  775. 

[k]  (Wash.  1889)  The  prior  appropriator  of  the  flow  of  any  water  over  the 
public  lands  of  the  United  States  has,  by  a  local  custom  which  Is  recognized 
by  the  United  States,  a  vested  right  therein,  which  cannot  be  defeated  by  one 
who,  having  consented  to  such  appropriation  subsequently  files  a  homestead 
entry  and  obtains  a  patent  for  the  land. — ^Thorpe  v.  Tenem  Ditch  Ck).,  1  Wash. 
St.  566,  20  Pac.  588. 

[1]  (Wash.  188^  E.,  in  May,  1878,  entered  on  public  lands,  and  made  his 
pre-emption  filing.  In  1880,  he  made  final  proof,  and  on  November  10,  1882,  a 
patent  was  issued,  containing  the  usual  exemption  of  vested  and  accrued  wa- 
ter rights,  provided  for  in  Act  Cong.  July  26,  1866.  In  1878,  B.  had  entered 
into  a  partnership  for  operating  a  planing  mill,  the  water  power  to  be  ob« 
tained  from  a  stream  which  ran  through  a  comer  of  the  land  pre-empted. 
About  $300  were  expended  in  ditches,  etc.,  E.  being  the  active  agent  in  locat- 
ing the  ditches,  dams,  and  mill  sites,  and  in  August  of  that  year  the  whole 
plant  was  sold  to  D.,  who  completed  the  construction,  and  commenced  oper- 
ations in  September,  187&  Later  E.  set  up  a  claim  under  his  pre-emption, 
and  was  paid  a  price  for  such  claim.  Held,  that  EI  was  estopped  from  as- 
serting any  daim  to  such  water  rights  by  reason  of  hia  patent — ^Ellis  t. 
Pomeroy  Imp.  (3o.*  1  Wash.  St  572,  21  Pac  27. 


(181  Fed.  91.) 

MIDLAND  VALLEY  R.  CO.  ▼.  FULGHAM. 

FULGHAM  v.  MIDLAND  VALLEY  R.  <X>- 

(arcuit  Court  of  Appeals.  Eighth  Circuit    July  26,  1910.) 

Nos.  3,168,  3,284. 

(SyllahuB  hy  the  Court.) 

L  Masteb  and  Sebvant  ft  265*) — Injxjbt  to  Sebvant— Res  Ipsa  Loqufiub 
Inappucable. 

The  happening  of  an  accident  which  causes  an  injury  to  a  servant 
raises  no  presumption  of  any  negligence  or  wrongful  act  of  his  master. 
The  doctrine  of  res  ipsa  loquitur  is  inapplicable  to  actions  between  em- 
ployer and  employ^  for  injuries  by  negligence  or  wrongful  act 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  S§  881, 
898;    Dec  Dig.  t  285.*] 

Z  Evidence  ft  697) — Conjectube  Will  Not  Sustain  Vebdict— Substantial 
Evidence  of  Cause  of  Action  Indispensable. 

Conjecture  is  an  unsound  and  unjust  basis  for  a  verdict  Substantial 
evidence  of  the  facts  which  constitute  the  cause  of  action,  in  this  case  of 
the  alleged  defect  in  the  lift  pin  lever  and  automatic  coupler,  is  indis- 
pensable to  the  maintenance  of  a  verdict  sustaining  the  cause. 

[Ed.  Note.^For  other  cases,  see  Evidence,  Cent  Dig.  §  2449 ;  Dec.  Dig- 
§  597.*] 

8w  Masteb  and  Sebvant  (§  278*) — Injubies  to  Sebvant— Conjectube— Suf- 
ficiency OF  Evidence— Facts— Conclusion. 

A  conductor  was  walking  along  the  side  of  his  train  taking  the  num- 
bers of  the  cars  while  his  crew  was  making  up  the  train.  Starting  at 
the  rear  of  the  train  there  were,  first  three  cars ;   second,  a  space  of  18 

•For  otber  caies  see  same  topic  A  S  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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or  20  feet ;  third,  three  more  cars ;  fourth,  a  Q)ace  of  several  feet,  and, 
flfth,  a  long  string  of  freight  cars  with  the  eng&e  at  their  head.  When 
the  conductor  reached  the  rear  of  the  forward  three  cars,  he  gave  the  lift 
pin  lever  a  Jerk,  and  then  reached  In  to  put  his  hand  on,  or  actually  took 
hold  of,  the  coupler,  when  the  forward  end  of  the  train  struck  the  for- 
ward end  of  the  three  cars  In  the  act  of  coupling  to  them,  knocked  him 
down  and  ran  over  him.  The  car  to  which  the  coupler  was  attached  had 
been  Inspected  shortly  before  the  accident,  and  the  Inspectors  had  found 
no  defect  Several  witnesses  examined  and  operated  the  coupler  and  the 
lift  pin  lever  Immediately  after  the  accident  and  found  them  In  good  con- 
dition and  operating  perfectly. 

Held,  In  this  state  of  the  facts,  the  verdict  of  the  Jury  that  the  couple 
was  so  defective  at  the  time  of  the  accident  that  "It  would  not  couple 
automatically  by  Impact  without  the  necessity  of  men  going  In  between 
the  cars"  was  based  on  conjecture^  and  It  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  962; 
JL^ec.  L/lg.  %  278.  J 

4.  Appeai.  and  Bbbob  (J  151*)— Coubts  (§  S5&*) — Gross- Wbtto  awd  Apfkali 
Not  Maintainable  in  Fedebal  Coubts. 

Cross-errors  are  not  assignable  In  the  federal  courts.  Parties  who  have 
secured  all  the  relief  they  seek  cannot  appeal  or  sue  out  a  writ  of  error, 
nor  can  they  by  assigning  or  arguing  cross-errors  confer  Jurisdiction  on 
a  national  appellate  court  to  consider  or  determine  alleged  erroneous  rul- 
ings not  otherwise  presented.  Guarantee  Co.  of  North  America  v.  Phenlx 
Ins.  Co.,  69  C.  C.  A.  376,  379,  124  Fed.  170,  17a 

[Ed.  Note.— -For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §(  947. 
3033;   Dec  Dig.  §  151;*   Courts,  Cent  Dig.  |  937;   Dec  Dig.  §  356.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

Action  by  J.  T.  Fulgham,  administrator  of  E.  C.  Pogue,  against  the 
Midland  Valley  Railroad  Company.  Judgment  for  plaintiff  (167  Fed. 
660),  and  both  parties  bring  error.  Judgment  reversed  on  writ  of  er- 
ror of  defendant,  and  writ  of  error  of  plaintiff  dismissed. 

Ira  D.  Oglesby  (Edgar  A.  de  Meules,  on  the  brief),  for  Midland  Val- 
ley R.  Co. 

Oscar  L.  Miles,  for  Fulgham. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  plaintiff  below,  the  administrator 
of  the  estate  of  E.  C.  Pogue,  brought  an  action  against  the  Midland 
Valley  Railroad  Company  for  negligence  which  he  alleged  caused  the 
death  of  Mr.  Pogue,  a  former  employe  of  the  railroad  company  and 
the  conductor  of  a  train  which  his  crew  was  making  up  at  a  station  at 
the  time  of  the  accident  in  which  he  died.  When  that  accident  hap- 
pened, Mr.  Pogue  was  walking  along  the  side  of  the  train  with  his 
book  in  his  hand  taking  the  numbers  of  the  cars.  Commencing  at  the 
rear  there  were  upon  this  track,  first,  two  or  three  cars;  second,  a 
space  of  18  or  20  feet ;  third,  a  bunch  of  three  cars ;  fourth,  a  space  of 
several  feet;  and,  fifth,  a  long  train  of  freight  cars  with  an  engine 
at  the  head  which  the  engineer  and  brakemen  were  about  to  couple  to 
the  three  cars  nearest  to  that  part  of  the  train.  As,  pursuant  to  sig- 
nals from  the  brakeman,  the  engineer  backed  this  part  of  the  train  to 
make  the  coupling,  Pogue  took  hold  of  the  lift  pin  lever  at  the  rear  of 

*For  oUier  cases  see  same  topic  &  S  nuiibbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  forward  three  cars  and  gave  it  a  jerk.  It  made  such  a  click  as  it 
commonly  makes  when  it  opens  the  coupler  and  as  it  sometimes  makes 
when  it  cocks,  but  fails  to  open  it.  Pogue  released  the  lever,  reached 
his  hand  in,  and  placed  it  near  or  upon  tiie  coupler,  and  at  that  instant 
the  forward  part  of  the  train  struck  the  three  cars,  knocked  him  down, 
and  ran  over  him.  In  his  complaint  the  plaintiff  charged  two  acts  of 
negligence :  (1)  That  the  lift  pin  lever  of  the  coupler  would  not  open 
the  automatic  coupler,  and  therefore  the  latter  would  not  couple  auto- 
matically by  impact  without  the  necessity  of  an  employe  going  between 
the  cars  to  effect  the  coupling;  and  (2)  that  the  engineer  sent  the  cars 
back  too  rapidly  and  forcibly.  The  jury  found  that  the  engineer  was 
not  guilty  of  any  negligence,  but  that  the  coupler  was  so  defective  that 
it  would  not  couple  automatically  bv  impact  without  the  necessitv  of 
men  going  in  between  the  cars,  and  they  returned  a  verdict  against  the 
company. 

It  is  assigned  as  error  that  the  court  denied  a  request  of  the  defend- 
ant that  it  charge  the  jury  that  the  evidence  was  not  sufficient  to  sus- 
tain the  plaintiff's  allegation  with  respect  to  the  alleged  defect  in  the 
coupler  and  that  they  should  find  for  the  defendant  upon  that  issue. 
This  specification  presents  the  issue  whether  or  not,  when  all  the  tes- 
timony and  the  natural  and  rational  inferences  from  it  are  carefully 
considered,  there  was  any  substantial  evidence  that  this  coupler  was 
defective.  Upon  this  issue  the  testimony  was  that  Pogue  first  took 
hold  of  the  lift  pin  lever  and  jerked  it,  and  then  stepped  in  between 
the  cars,  and  either  placed  his  hand  upon  the  coupler  or  was  about  to 
do  so  when  he  was  knocked  down ;  that  couplers  sometimes  get  rusty 
and  it  requires  two  or  three  jerks  of  the  levers  to  open  them ;  and  that 
sometimes  a  jerk  of  the  lever  will  cock  the  knuckle,  but  will  not  open 
the  coupler,  and  then  it  is  necessary  for  an  employe  to  go  between  the 
cars  and  open  it.  Immediately  after  the  accident  and  on  the  same  day, 
tlie  lever  and  coupler  were  examined  and  operated  by  several  witnesses 
who  testified  that  they  were  without  defects  and  operated  perfectly. 
No  witness  came  to  say  that  either  the  lever  or  the  coupler  was  de- 
fective or  inoperative  in  any  way  at  the  time  of,  or  before  or  after, 
the  accident.  Nevertheless  counsel  for  the  plaintiff  insist  that  it  was 
a  permissible  inference  that  they  were  thus  defective  which  the  jury 
might  lawfully  deduce  from  the  fact  that  after  jerking  the  lever  Pogue 
stepped  in  between  the  cars  and  put,  or  sought  to  put,  his  hand  upon 
the  coupler.  But  this  inference  rests  upon  two  conjectures,  the  con- 
jecture that  the  reason  for  attempting  to  put  his  hand  on  the  coupler 
was  that  it  was  closed  and  he  desired  to  open  it,  and  the  further  con- 
jecture that  he  was  unable  to  open  it  by  the  use  of  the  lever.  More- 
over, these  are  not  the  only  conjectures  which  the  accident  presents 
and  suggests.  We  may  as  well  conjecture  that  the  coupler  was  open 
before  Pogue  moved  the  lever,  and  that  he  jerked  it  to  test  its  opera- 
tion and  stepped  in  to  examine  the  pin  or  some  part  of  the  coupler; 
that  the  coupler  was  closed  when  he  approached  it ;  that  he  drew  the 
pin  by  his  jerk  of  the  lever  and  then  stepped  in  to  examine  some  part 
of  the  pin  or  coupler,  and,  in  view  of  the  fact  that  inspectors  who  ex- 
amined the  coupler  shortly  before  the  accident  found  no  defect  in  it 
and  of  the  fact  that  employes  who  used  it  immediately  afterward  testi- 
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fied  that  it  had  no  defect  and  operated  perfectly,  the  conjecture  that 
the  cause  of  the  deceased's  entry  between  the  cars  was  his  curiosity 
and  not  the  necessity  to  go  between  them  to  open  the  coupler  is  at  least 
as  rational  as  that  the  company  failed  to  furnish  or  to  maintain  an 
operative  coupler. 

The  plaintiff  expressly  alleged  in  his  complaint  that  this  cause  of 
action  arose  under  the  act  of  Congress  approved  April  22,  1908,  en- 
titled "An  act  relating  to  the  liability  of  common  carriers  by  railroads 
to  their  employees  in  certain  cases"  (Act  April  22,  1908,  c.  149,  35 
Stat.  65  [U.  S.  Comp.  St.  Supp.  1909,  p.  1171]),  which  allows  a  re- 
covery for  the  causal  negligence  of  railroad  companies  engaged  in 
interstate  commerce.  But  the  act  of  negligence  charged  was  also  a 
violation  of  a  penal  statute,  of  the  safety  appliance  act  as  amended, 
which  prescribes  a  penalty  for  a  failure  by  a  railroad  company  en- 
gaged in  interstate  commerce  to  furnish  and  maintain  automatic  coup- 
lers. Act  March  2,  1893,  c.  196,  27  Stat.  531  (U.  S.  Comp.  St.  1901, 
p.  3174) ;  Act  April  1,  1896,  c.  87,  29  Stat.  85 ;  Act  March  2,  1903,  c. 
976,  32  Stat.  943  (U.  S.  Comp.  St.  Supp.  1909,  p.  1143).  ^  The  case  is 
therefore  founded  upon  a  charge  of  negligence  and  of  violation  of  a 
penal  statute,  and  the  law  which  governs  a  case  of  this  nature  is  no- 
where better  stated  than  by  Mr.  Justice  Brewer  in  Patton  v.  Texas  & 
Pacific  Railway  Company,  179  U.  S.  658,  663,  21  Sup.  Ct.  275,  277 
(45  L.  Ed.  361).     He  said: 

"First.  That  whUe  in  the  case  of  a  passenger  the  fact  of  an  accident  carries 
with  it  a  presumption  of  negligence  on  the  part  of  the  carrier,  a  presumption 
which  in  the  absence  of  some  explanation  or  proof  to  the  contrary  is  suffi- 
cient to  sustain  a  verdict  against  him,  for  there  is  prima  facie  a  breach  of 
his  contract  to  carry  safely  (Stokes  v.  Saltonstall,  13  Pet  181  [10  L.  Ed.  115] ; 
Railroad  Company  v.  Pollard,  22  Wall.  341  [22  L.  Ed.  877] ;  Gleeson  v.  Vir- 
ginia Midland  RaUroad,  140  U.  S.  435,  443  [11  Sup.  Ct  859,  35  L.  Ed.  458],  a 
different  rule  obtains  as  to  an  employ^.  The  fact  of  accident  carries  with  it 
no  presumption  of  negligence  on  the  part  of  the  employer,  and  it  is  an  af- 
firmative fact  for  the  injured  employ 6  to  establish  that  the  employer  has  been 
guilty  of  negligence.  Texas  &  Pacific  Railway  v.  Barrett,  166  U.  S.  617  [17 
Sup.  Ct.  707,  41  li.  Ed.  1136].  Second.  That  in  the  latter  case  it  is  not  suf- 
ficient for  the  employ^  to  show  that  the  employer  may  have  been  guilty  of  neg- 
ligence. The  evidence  must  point  to  the  fact  that  he  waa  And  where  the 
testimony  leaves  the  matter  uncertain  and  shows  that  any  one  of  half  a  dozen 
things  may  have  brought  about  the  injury,  for  some  of  which  the  employer 
is  responsible  and  for  some  of  which  he  is  not,  it  is  not  for  the  Jury  to  guess 
between  these  half  a  dozen  causes  and  find  that  the  negligence  of  the  em- 
ployer was  the  real  cause,  when  there  is  no  satisfactory  foundation  In  the 
testimony  for  that  conclusion.  If  the  employ^  is  unable  to  adduce  sufficient 
evidence  to  show  negligence  on  the  part  of  the  employer,  it  is  only  one  of  the 
many  cases  In  which  the  plaintiff  fails  in  his  testimony,  and  no  mere  sympathy 
for  the  unfortunate  victim  of  an  accident  Justifies  any  departure  from  settled 
rules  of  proof  resting  upon  all  plaintiffs." 

The  application  of  these  rules  to  the  facts  disclosed  by  this  record 
necessitates  a  reversal  of  the  judgment  below.  The  case  came  to  the 
trial  court  with  the  legal  presumption  that  the  defendant  had  furnished 
and  maintained  a  lawful  and  operative  lever  and  automatic  coupler, 
for  the  legal  presumption  is  that  every  one  obeys  the  laws  and  dis- 
charges his  duty.  The  plaintiff  averred  that  the  defendant  had  negli- 
gently failed  to  maintain  a  Jawful  lift  pin  lever  and  coupler,  and  that 
3iis  failure  had  caused  the  deceased  to  step  between  the  cars  and  be 
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killed.  He  proved  that  Pogue  stepped  between  the  cars  and  was 
killed,  but  he  produced  no  evidence  that  the  lift  pin  lever  did  not  open 
the  coupler  when  Pogue  jerked  it,  or  that  the  lever  or  the  coupler  were 
in  any  way  defective  or  inoperative.  All  the  witnesses  who  examined 
the  coupler  or  the  lever  before  or  after  the  accident  found  them  opera- 
tive and  in  perfect  condition.  The  result  is  that  the  conclusion  of  the 
jury  that  the  coupler  was  defective  was  a  mere  conjecture;  that  there 
was  no  evidence  in  the  case  of  any  such  defect ;  that  the  legal  presump- 
tion that  the  defendant  had  furnished  and  maintained  a  lawful  coupler 
was  not  overcome,  but  still  prevailed ;  that  this  presumption  was  sus- 
tained by  the  evidence  of  all  the  witnesses  who  examined  the  coupling 
apparatus;  and  that  the  g^ess  of  the  jury  was  without  substantial  evi- 
dence to  sustain  it. 

The  doctrine  of  res  ipsa  loquitur  is  inapplicable  to  actions  between 
employers  and  employes  for  negligence  or  other  wrongs.  The  hap- 
pening of  an  accident  which  injures  an  employe  raises  no  presumption 
of  wrong  or  negligence  by  the  employer.  Chicago  &  Northwestern 
Ry.  Co.  v.  O'Brien,  67  C.  C.  A.  421,  424.  426,  132  Fed.  593,  596,  598 ; 
Northern  Pacific  Ry.  Co.  v.  Dixon,  139  Fed.  737,  740,  71  C.  C.  A.  555, 
558;  Cryder  v.  Chicago,  R.  I.  &  Pac.  Ry.  Co.,  81  C.  C.  A.  559,  561, 
152  Fed.  417,  419. 

Conjecture  is  an  unsound  and  unjust  foundation  for  a  verdict. 
Juries  may  not  legally  guess  the  money  or  property  of  one  litigant  to 
another.  Substantial  evidence  of  the  facts  which  constitute  the  cause 
of  action  in  this  case  of  the  alleged  defect  in  the  lift  pin  lever  and  the 
coupler  is  indispensable  to  the  maintenance  of  a  verdict  sustaining  it. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Foreman,  98  C.  C.  A.  281,  174  Fed.  377, 
383 ;  Kern  v.  Snider,  76  C.  C.  A.  201,  203,  145  Fed.  327,  329 ;  Spencer 
V.  Railway  Company,  105  Wis.  311,  313,  81  N.  W.  407;  Thomas  v. 
Railroad  Company,  148  Pa.  180,  23  Atl.  989,  15  L.  R  A.  416 ;  Hyer 
V.  Tanesville,  101  Wis.  371,  376,  77  N.  W.  729. 

There  are  various  other  assignments  of  error  presented  and  argued 
by  counsel  for  the  railroad  company,  among  others,  the  constitu- 
tionality of  the  act  of  April  22, 1908,  but  as  the  latter  question  is  pend- 
ing before  the  Supreme  Court  and  it  is  not  necessary  in  this  case  to 
consider  it,  or  any  of  the  other  assignments  of  error,  they  are  left 
without  discussion.  The  judgment  is  accordingly  reversed  and  the 
case  is  remanded  to  the  court  below  with  directions  to  grant  a  new 
trial. 

The  plaintiff  below,  although  successful  in  obtaining  a  judgment  for 
$7,500,  sued  out  a  writ  of  error  and  assigned  several  errors  in  the  trial 
of  the  case,  but  at  the  argument  his  counsel  stated  that  he  did  not  de- 
sire a  reversal  of  the  case  on  account  of  the  errors  which  had  occur- 
red in  the  trial  below,  but  desired  its  affirmance,  and  abandoned  his 
writ  of  error.  Parties  who  have  secured  by  judgment  below  relief 
with  which  they  are  content  cannot  confer  jurisdiction  upon  an  appel- 
late court  to  hear,  to  consider,  or  to  decide  questions  suggested  by  an 
assignment  or  by  an  argument  of  alleged  errors  in  the  trial  by  suing 
out  writs  of  error  or  taking  appeals.  Guarantee  Co.  of  North  Amer- 
ic  V.  Phenix  Ins.  Co.,  59  C.  C.  A.  376,  379,  124  Fed.  170,  173 ;  Rogers 
v.  Penobscot  Mining  Co.,  83  C.  C.  A.  380,  384,  154  Fed.  606,  610. 
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They  must  await  their  defeat.  If  that  never  comes,  they  will  never 
suflfer  from  the  errors  which  they  seek  to  suggest.  If  a  judgment  or 
decree  is  uUimately  rendered  against  them,  they  will  then  have  an  op- 
portunity to  secure  a  review  of  any  rulings  of  the  court  from  which 
they  have  suffered  injury. 
The  writ  of  error  of  the  administrator  is  accordingly  dismissed. 


(181  Fed.  96.) 

XXTH  CBNTUBT  HEATING  *  VENTILATING  00.  v.  TAPLIN.  EICB- 

CLERKIN  CO. 

(Circuit  C^nrt  of  Appeals^  Sixtb  Circuit    June  7,  1910.) 

No.  2,012. 

L  Patents  (§  165*) — CJonstbuction. 

The  rule  l8  that  each  claim  of  a  patent  covers  a  complete  invention,  and 
is  in  substance  an  independent  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  241 ;  Dec  Dig.  | 
1C5.*J 

2.  Patents  (§  1G8*) — Construction— Effect  of  Acquiescence  in  Rejection 
OF  Claims. 

If  a  claim  of  a  patent  is  itself  so  changed  through  action  of  the  Patent 
Office  as  to  limit  it  to  a  particular  means  for  performing  a  function,  ac- 
quiescence therein  by  the  inventor  estops  him  from  claiming  any  different 
device  as  an  infringement,  and  also  acquiescence  in  the  rejection  of  cer- 
tain claims  for  *'means"  generally,  and  the  allowance  of  claims  describing 
specific  means  precludes  a  construction  of  such  claims  which  would  in- 
clude other  means. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  243%-244;  Dec. 
Dig.  §  lea*] 

8.  Patents  (8  328*) — Infringement— Furnace  Grate. 

The  Maag  patent,  No.  707,855,  for  a  furnace  grate  consisting  of  two 
parts  plvotally  connected,  the  front  one  of  which  can  be  lowered  in  front 
to  permit  of  cleaning,  in  view  of  the  proceedings  In  the  Patent  Office,  Is 
limited  to  a  construction  In  which*  such  lowering  Is  done  by  a  swin^Uig 
bail,  the  turning  of  which  lowers  or  raises  the  shaker  arm  attached  to  the 
front  section  of  the  grate,  sustaining  it  in  each  position.  As  so  construed, 
held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio. 

In  Equity.  Suit  by  the  XXth  Century  Heating  &  Ventilating  Com- 
pany against  the  Taplin,  Rice-Clerkin  Company.  Decree  for  defend- 
ant, and  complainant  appeals.     Affirmed. 

This  Is  an  apx)eal  of  complainant  below  as  assignee  of  G.  Maag,  patentee, 
from  a  decree  dismissing  the  bill  of  complaint  The  suit  was  for  alleged  in- 
fringement of  letters  patent  on  a  furnace  grate  No.  707,855,  issued  to  Maag 
August  26^  1902.  It  was  held  that  the  defendant  had  not  infringed.  It  is 
stated  in  the  specification  that  **♦  •  •  the  objects  of  my  invention  are 
to  produce  a  grate  which  can  readUy  and  easily  be  cleared  from  accomnlated 
ashes  and  the  like,  and  one  in  which  all  parts  are  readUy  accessible;  and  a 
further  object  is  to  make  the  front  portion  of  the  grate  capable  of  being  low- 

*For  oUier  cases  see  same  topic  &  9  numbbb  in  Dec.  St  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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«red  when  desired,  and  finally  to  pivot  the  grate  so  that  its  entire  surface  is 
easily  capable  of  being  rotated.'* 

Tbe  drawings  accompanying  the  specification  are  as  follows: 


n^-s   , 


^iy.-^. 


These  drawings  may  be  easily  interpreted  with  the  aid  of  a  slight  addition 
to  a  short  description  furnished  by  appellant's  counsel,  who  states  that  the 
construction  of  the  patent  "  ♦  ♦  •  consists,  of  a  circular  grate  made  In 
two  sections  pivotally  hinged  together,  the  rear  section,  4,  of  which  Is  always 
retained  in  horizontal  position,  while  the  front  section,  5,  Is  hinged  to  the  rear 
section  and  provided  with  a  shaker  arm,  9,  so  that  said  front  section  can  be 
lowered  or  Inclined  sufficiently  to  permit  of  the  cleaning  out  of  clinkers  with- 
out dumping  the  contents  of  the  tirepot  The  entire  grate  oscillates  during  the 
ordinary  shaking  operation  about  a  pivot-pin,  6,  on  the  under  side  of  the  rear 
section,  4,  which  is  Joumaled  in  a  bearing,  3,  at  the  front  end  of  a  fixed  sup- 
porting-arm, 2,  beneath  the  grate." 

The  hinged  section  5  and  its  shaker  arm,  9,  are  supported  alike  In  their  hori- 
zontal and  lowered  positions  by  a  swinging  bail,  11.  The  swinging  ball  is 
mounted  in  the  doorway  of  the  ash-pit  on  journals,  10.    When  the  bail  Is  in 
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its  normal  position  the  arm,  9,  and  the  entire  npper  surface  of  the  grate  are 
in  one  plane.  It  Is  stated  in  the  specification:  "The  dumping  portion,  5.  of 
the  grate  is  lowered  into  the  position  shown  by  dotted  lines  in  Fig.  3  by  giv- 
ing a  semirotation  to  the  bail,  11,  which  permits  the  arm,  9,  and  the  dumping 
portion  to  be  lowered  or  inclined  toward  the  doorway  of  the  ash-pit,  but  re- 
tains it  there  from  complete  descent  to  the  ground  line." 

The  letters  patent  as  issued  contain  two  claims: 

**1.  The  combinati<m  in  a  grate  for  furnaces  and  stoves,  consisting  of  a  two- 
part  grate  pivotally  hinged  together,  a  pivot  for  the  entire  grate  mounted  on 
one  of  said  portions,  an  arm  mounted  on  the  other  portion  and  mecms  as  a 
swinging  bail  to  vary  the  inclination  of  one  of  said  portions. 

"2.  The  combination  in  a  grate  for  furnaces  and  stoves  of  a  two-part  grate 
a  lever  mounted  on  one  of  said  parts  a  swinging  bail  mounted  in  said  ash-pit 
arranged  when  swung  in  one  position  to  keep  said  grate  level,  and  when  swung 
in  the  other  direction  to  lower  one  of  the  portions  of  said  grate  into  an  in- 
clined position." 

W.  A.  Owen,  for  appellant. 
G.  W.  Rea,  for  appellee. 

Before  SEVEKENS,  WARRINGTON,  and  KNAPPEN,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  court  below  regarded  the  invention  in  suit  as  of  doubtful  pat- 
entability and  at  most  as  entitled  only  to  a  narrow  construction.  The 
alleged  infringing  device  was  never  patented.  It  is  not  necessary 
to  describe  defendant's  grate  further  than  to  say  that  it  is  a  two- 
part  grate,  and,  it  must  be  said,  is  similar  in  construction  and  oper- 
ation to  the  patent  in  suit,  except  as  to  the  method  of  sustaining  and 
operating  the  projecting  shaker  arm.  The  point  of  difference  between 
the  two  devices  upon  which  the  trial  court  rested  its  decree  of  nonin- 
fringement, was  in  the  means  adopted  respectively  for  sustaining  in 
horizontal  position  and  also  in  lowering  the  dumping  portions  and 
shaker  arms  of  the  two  devices.  The  dumping  portion  and  the  shaker 
arm  of  defendant's  grate  are  held  in  normal  or  horizontal  position  by 
the  co-operation  of  a  hook-shaped  lug,  cast  as  part  of  the  upper  sur- 
face of  the  shaker  arm,  with  a  segmental  flange  cast  integrally  with 
the  upper  and  exposed  surface  of  the  ash-pit.  The  flange  is  long 
enough  to  admit  of  rotating  the  gfrate  by  moving  the  arm  back  and 
forth  while  its  lug  engages  the  flange ;  but  when  the  arm  is  moved  be- 
yond either  end  of  the  flange,  there  is  nothing  to  prevent  the  arm  from 
dropping  to  the  ground  line. 

In  determining  the  scope  of  the  patent  in  suit  and  its  alleged  in- 
fringement, it  is  necessary  under  one  of  the  defenses  set  up  in  the 
answer  to  examine  into  the  history  of  the  application  as  it  is  revealed 
by  the  file  wrapper  of  the  Patent  Office.  Maag's  original  application 
contained  nine  claims,  as  follows: 

**1.  A  grate  for  furnaces  and  stoves  conslsthig  of  two  parts  pivotally  at- 
tached to  one  another,  one  of  said  portions  capable  of  being  inclined,  the  oth- 
er portion  being  pivoted  to  permit  horizontal  rotation  to  both  portions  in  uni- 
son, substantially  as  shown  and  described. 

"2.  The  combination  in  a  grate  for  furnaces  and  stoves,  of  an  ash-pit,  an 
arm  projecting  into  said  ash-pit,  a  bearing  mounted  in  the  end  of  said  arm, 
a  grate  made  in  two  pieces,  one  whereof  is  arranged  to  pivot  on  the  said  bear- 
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Ing,  tmnnlons  on  said  pivoted  portion,  and  means  to  connect  said  other  por- 
tion of  said  grate  with  said  pivoted  portion. 

"3.  The  combination  in  a  grate  for  furnaces  and  stoves  consisting  of  two 
portions  pivotally  united,  means  to  sustain  one  part  of  said  grate,  and  means 
to  permit  one  part  of  said  grate  to  be  inclined  downward. 

"4.  The  combination  in  a  grate  for  furnaces  and  stoves  of  an  enclosing  ash- 
pit, a  bearing  mounted  on  an  arm  projecting  from  said  ash-pit,  a  grate  made 
in  two  portions  arranged  to  pivot  horizontally  on  said  bearing,  means  to  con- 
nect said  portions  of  said  grate  pivotally  together,  and  means  for  raising  and 
lowering  one  of  said  portions,  substantially  as  shown  and  described. 

**5.  The  combination  in  a  grate  for  furnaces  and  stoves,  consisting  of  a  two- 
part  grate  pivotally  hinged  together,  a  pivot  for  the  entire  grate  mounted  on 
one  of  said  portions,  an  arm  mounted  on  the  other  portion  and  means  as  a 
swinging  ball  to  vary  the  inclination  of  one  of  said  portions. 

**6.  The  combination  in  a  grate  for  furnaces  and  stoves  consisting  of  two 
parts,  the  two  parts  whereof  are  pivotally  hinged  together,  a  pivot  mounted 
on  one  of  said  parts  to  permit  horizontal  rotation  of  both  parts  in  unison,  and 
means  to  permit  the  Inclination  of  the  other  part  of  said  grate,  substantially 
as  shown  and  described. 

'*7.  The  combination  in  a  grate  for  furnaces  and  stoves  consisting  of  an  en- 
closing ash-pit,  an  arm  mounted  on  the  interior  of  said  ash-pit,  a  bearing  on 
said  arm,  a  two-part  grate,  a  pivot  on  one  of  said  parts  to  enter  said  bearing, 
a  lever  mounted  on  the  other  part,  and  means  to  vary  the  vertical  inclination 
of  said  lever. 

•'8w  The  combination  in  a  grate  for  furnaces  and  stoves  of  a  two-part  grate 
a  lever  mounted  on  one  of  said  parts  a  swinging  bail  mounted  in  said  ash-pit 
arranged  when  swung  in  one  position  to  keep  said  grate  level  and  when  swung 
In  the  other  direction  t©  lower  one  of  the  portions  of  said  grate  into  an  in- 
clined position. 

'•9.  The  combination  In  a  grate  for  furnaces  and  stoves  of  a  two-part  grate, 
one  portion  whereof  is  arranged  to  pivot  on  a  supporting  arm,  the  other  de- 
signed to  be  vertically  inclined  as  desired  and  a  supporting  arm  to  sustain 
said  pivoted  portion,  substantially  as  shown  and  described." 

Only  two  of  these  claims  were  ultimately  allowed;  omitting  inter- 
mediate changes  in  numbers,  the  two  allowed  were  original  numbers 
5  and  8,  now  claims  1  and  2  as  they  appear  in  the  statement.  All 
the  claims  were  rejected  by  the  examiner  on  reference  to  the  Good- 
enow  patent,  No.  369,334,  dated  September  6,  1887,  entitled  "Grates 
Rotary."  Thereupon  Maag  through  his  counsel  canceled  original 
claims  1,  3,  and  6,  and  stood  on  claims  2,  4,  5,  7,  8,  and  9,  changing 
their  numbers  consecutively  from  1  to  6,  and  claiming  that  the  Goode- 
now  patent  differed  from  the  device  described  in  the  claims  so  re- 
tained. Among  the  grounds  stated  in  support  of  the  difference  so 
claimed  was  this : 

**AgaIn  the  'swinging  bail*  is  a  novel  feature,  and  not  found  in  the  cited 
case.  It  Is  of  peculiar  use,  as  it  sustains  the  'arm,  9,*  both  at  its  upper  and 
lower  position." 

The  claims  so  presented  a  second  time  were  regarded  by  the  ex- 
aminer as  unpatentable,  and  were  again  rejected.  Further  refer- 
ence was  made  to  Mearns,  191,702,  June  5,  1877,  "Grates  Compound 
Movement."  Reconsideration  was  asked  and  given,  but  the  claims 
were  once  more  rejected ;  additional  reference  being  made  to  Brown, 
108,754,  November  1,  1870,  "Hot  Air  Furnaces."  Upon  appeal 
to  the  board  of  examiners,  the  examiner  was  affirmed  as  to  claims 
(newly  numbered)  1,  2,  4,  and  6,  and  reversed  as  to  claims  3  and 
6.    Afterward  Maag  canceled  all  these  claims  except  3  and  5,  and 
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asked  that  they  be  changed  in  numbers  to  1  and  2,  and  at  the  same 
time  added  two  new  claims.  The  new  claims  were  refused  for  formal 
reasons,  and  so  need  not  be  set  out  or  further  noticed.  Thus  all 
of  Maag's  claims  were  rejected  and  canceled  save  only  his  original 
claims  5  and  8,  now  1  and  2  (shown  in  statement  as  before  mentioned). 
It  is  plain  that  the  examiner  regarded  Maag's  device  as  wholly  an- 
ticipated by  the  references  made  in  the  orders  of  rejection;  and  the 
only  difference  between  him  and  the  board  of  examiners  related  to 
the  two  clairns  allowed.  It  is  to  be  observed  that  in  each  of  these 
two  claims,  express  reference  is  made  to  a  "swinging  bail" ;  and 
that  the  only  device  mentioned  in  the  specification  or  displayed  on  the 
drawings  as  affording  any  means  of  supportii^  and  operating  the 
shaker  arm  and  dumping  portion  of  the  grate  is  a  "swinging  bail." 
In  the  first  claim  these  supporting  and  operating  features  are  asso- 
ciated with  a  "swinging  bail"  by  the  words  "means  as  a  swinging 
bail  to  vary  the  inclination  of  one  of  said  portions,"  that  is,  such 
dumping  portion;  while  in  the  second  claim  these  sustaining  and 
operating  features  are.  associated  with  "a  swinging  bail  mounted  in 
said  ash-pit  arranged  when  swung  in  one  position  to  keep  said  grate 
level,  and  when  swung  in  the  other  direction  to  lower  one  of  the 
portions  of  said  grate  into  an  inclined  position." 

Now,  it  is  admitted  that  claim  2  is  not  infringed,  but  it  is  in- 
sisted that  claim  1  is.  The  only  difference  that  need  be  noticed 
between  the  language  of  the  two  claims  in  the  respects  just  men- 
tioned is  that  in  the  first  the  words  are  "means  as  a  swinging  bail," 
and  in  the  second  the  words  are  "a  swinging  bail."  The  language 
of  the  first  claim  in  regard  to  varying  the  inclination  of  one  portion, 
and  the  language  of  the  second  claim  in  that  behalf  may,  we  think, 
be  treated  as  in  effect  identical;  because  only  two  positions,  the 
horizontal  and  the  inclined,  are  described  in  the  specification  as  hav- 
ing any  importance  whatever. 

Do  the  words  "means  as,"  found  in  claim  1  and  not  in^  claim  2, 
signify  a  distinction  between  the  two  claims  respecting  the  element 
of  the  swinging  bail?  It  is  true  that  the  employment  of  different 
words  in  separate  claims  indicates  a  purpose  to  secure  distinct  in- 
ventions; indeed,  the  rule  is  that  "each  claim  of  a  patent  covers  a 
complete  invention,  and  is,  in  substance,  an*  independent  patent." 
Celluloid  Mfg.  Co.  v.  Zylonite  Brush  &  Comb  Co.  (C.  C.)  27  Fed. 
291,  294;  United  Nickel  Co.  v.  California  Electrical  Works  (C.  C.) 
25  Fed.  475,  479 ;  Leeds  &  Catlin  v.  Victor  Talking  Mach.  Co.,  213 
U.  S.  301,  319,  29  Sup.  Ct.  495,  53  L.  Ed.  805. 

But  in  the  present  case  we  are  concerned  not  merely  with  a  differ- 
ence in  forms  of  expression  found  in  the  two  claims  of  the  patent,  but 
also  and  especially  with  what  effect,  if  any,  the  rejection  of  seven 
out  of  nine  of  the  original  claims  and  the  inventor's  acquiescence 
therein  had  upon  the  two  claims  granted.  If  claim  1  had  itself  been 
changed  so  as  definitely  to  limit  its  scq)e  to  the  swinging  bail,  ac- 
quiescence therein  on  the  part  of  the  inventor  would  manifestly  have 
estopped  him  from  using  any  other  device  than  the  bail  to  support 
or  operate  the  dumping  portion  of  his  grate,  no  matter  whether  any- 
thing in  the  prior  art  required  such  a  limitation  or  not    See  decisions 
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cited  in  Campbell  v.  Am.  Shipbuilding:  Co.  (C.  C.  A.,  Sixth  Circuit) 
179  Fed.  498,  502,  503  » ;  also  Brown  v.  Stilwell  &  Bierce  (C.  C. 
A.,  Sixth  Circuit)  57  Fed.  731,  741,  6  C.  C.  A.  528;  Corbin  Cabinet 
Lock  Co.  V.  Eagle  Lock  Co.,  150  U.  S.  38,  40,  14  Sup.  Ct.  28,  37 
L.  Ed.  989 ;  Royer  v.  Coupe,  146  U.  S.  524,  530,  13  Sup.  Ct.  166,  36 
L.  Ed.  1073;  Hubbell  v.  United  States,  179  U.  S.  77,  83,  21  Sup. 
Ct.  24,  45  L.  Ed.  95. 

Now  it  is  hard  to  perceive  any  difference  in  principle  between  ac- 
ceptance of  a  limitation  made  in  the  Patent  Office  through  change  of 
a  single  claim,  and  acceptance  of  a  limitation  imposed  upon  that 
claim  through  denial  of  other  claims  of  the  same  application.  Of 
course  it  would  generally  be  more  difficult  definitely  to  work  out 
an  estoppel  in  the  latter  case  than  in  the  former;  and  it  must  be 
conceded  that  estoppel  will  not  lie  in  either  of  the  cases  suggested, 
unless  its  elements  are  definitely  traceable  to  the  inventor  through 
his  acquiescence  in  adverse  action  taken  in  the  Patent  Office.  Vroo- 
man  &  Vrooman  v.  PenhoUow  (C.  C.  A.,  Sixth  Circuit)  179  Fed. 
296.*  In  the  present  instance,  however,  unlimited  scope  was  sought 
through  the  rejected  claims  to  introduce  devices  for  supporting  and 
operating  the  dumping  portion  of  the  grate.  But  in  their  rejection, 
the  swinging  bail  was  brought  into  distinct  prominence  in  this  very 
particular. 

It  is  certain  that  a  broader  construction  should  not  be  placed  on 
the  claim  in  suit  than  would  be  accorded  to  any  of  the  claims  dis- 
allowed and  canceled.  As  stated  by  the  present  Mr.  Justice  Lurton 
in  announcing  the  opinion  of  this  court  in  Bundy  Mfg.  Co.  v.  De- 
troit Time-Register  Co.,  94  Fed.  524,  543,  36  C.  C.  A.  375,  394: 

•*The  third  and  fourth  claims  should,  as  a  consequence  of  the  cancellation 
of  claims  1  and  2,  be  so  construed  as  not  to  Include  the  broad  claims  of  the 
rejected  application.** 

Again  in  United  States  Repair  Co.  v.  Assyrian  Asphalt  Co.,  183 
U.  S.  591,  22  Sup.  Ct.  87,  46  L.  Ed.  342,  patents  were  involved 
relating  to  the  method  of  repairing  asphalt  pavements  and  apparatus 
for  that  purpose.  The  decision  of  the  court  below  (100  Fed.  965, 
41  C.  C.  A.  123)  was  affirmed  upon  a  question  which  we  think  ap- 
posite here.  Two  claims  were  declared  in  the  Patent  Office  to  be 
the  same  in  substance,  and  it  was  in  effect  required  by  that  office 
that  one  or  the  other  of  the  claims  should  be  withdrawn;  and  the 
withdrawal  having  been  made,  the  ordinary  rule  was  applied,  Mr. 
Justice  McKenna  adopting  the  language  of  the  court  below  (page  601 
of  183  U.  S.,  page  91  of  22  Sup.  Ct.  [46  L.  Ed.  342]): 

"Having  voluntarily  abandoned  tlie  claim  for  a  method  limited  to  the  use 
of  'a  blast  of  heat/  the  patentee  or  his  assignee  may  not  now  insist  that  a 
broad  claim,  containing  no  suggestion  of  such  intention,  shaU  nevertheless  be 
subjected  by  construction  to  the  same  restriction," 

Turning,  again,  to  the  action  taken  in  the  Patent  Office  upon  the 
present  application,  we  think  any  comparative  study  of  the  refer- 
ences there  made  in  connection  with  the  rejected  and  granted  claims 
will  show  that  the  only  part  of  the  combination  in  suit  that  was 

» 103  C.  C.  A.  122.  «  102  C.  C.  A.  484. 

104C.C.A.— 11 
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regarded  by  any  of  the  officials  of  that  department  ^  novel,  was 
the  swinging  bail.  A  grate  composed  of  two  pieces  was  mentioned 
in  every  one  of  the  claims  as  made.  Connection  between  the  parts 
and  pivotal  support  to  admit  of  horizontal  rotation  were  common  to 
all  the  claims,  as  also  contrivances  for  sustaining  and  lowering  the 
front  portion  of  the  grate.  The  Goodenow  patent  relating  to  grates 
for  furnaces  consisted  of  "two  parts  pivoted  to  each  other,  the  for- 
ward pivoted  portion  adapted  to  drop  downward,  and  held  in  its  closed 
position  by  a  dog  secured  to  the  front  portion  of  the  rim  of  the 
grate.*'  The  declared  object  of  the  device  was  "to  afford  a  ready 
means  for  cleaning  the  surface  of  ashes  and  clinkers  and  to  prevent 
clogging  of  the  grate  during  the  operation  of  shaking." 

Again,  the  Mearns  patent  is  a  two-part  grate,  and  it  is  said  in  the 
specification  in  allusion  to  what  is  there  called  a  front  crank : 

"On  one  end  of  the  front  crank  is  a  lever,  E,  and  connected  therewith  is  a 
slip-lever,  F.  The  latter  is  used  for  shaking  the  grate  and  for  bringing  !t 
down  to  a  half-dumped  position,  but  is  too  long  for  dumping  the  grate,  and 
consequently  has  to  be  slipped  off  the  lever,  E,  which  is  used  alone  for  that 
purpose." 

The  Brown  reference  involves  a  single  part  grate,  but  is  arranged 
for  dumping  and  cleaning,  and  has  an  extended  arm  for  supporting 
the  grate  in  horizontal  position,  and  allowing  it  when  disengaged 
to  drop  to  an  inclined  position. 

But  without  entering  further  into  the  details  of  these  patented 
devices,  we  think  enough  is  disclosed  to  justify  the  belief  of  the 
officials  of  the  Patent  Office  that  the  references  were  fairly  suggestive 
of  every  part  of  the  patent  in  suit,  except  the  swinging  bail.  The 
marked  feature  of  the  bail  is  the  facility  it  affords  within  its  own 
structural  limits  for  alternately  holding  the  shaker  arm  with  the 
tilting  part  of  the  grate  in  the  two  useful  positions  described,  one  the 
normal  and  the  other  the  inclined. 

Furthermore,  the  elimination  of  the  word  "means,"  by  the  rejec- 
tion of  original  claims  2,  3,  4,  6,  and  7,  could  not  fail  to  attach  dis- 
tinct significance  to  the  words  "swinging  bail"  as  used  in  the  only 
claims  allowed.  Especially  is  this  true  of  original  claim  4,  in  which 
reference  was  made  to  the  two  pivotally  connected  portions  of  the 
grate,  and  "means  for  raising  and  lowering  one  of  said  portions." 
Why  should  not  that  claim  have  been  granted,  if  any  other  means 
than  the  swinging  bail  had  been  regarded  as  without  the  range  of 
mechanical  skill  and  the  prior  art?  Why  was  it  that  in  no  instance 
was  the  word  "means"  suffered  to  remain  in  connection  with  the 
elevation  or  lowering  of  the  shaker  arm  and  tilting  portion,  except 
only  when  the  word  was  definitely  explained  and  restricted  thus: 
"means  as  a  swinging  bail  to  vary  the  inclination  of  one  of  said 
portions"?  The  inventor  was  compelled  to  surrender  everything 
else.  Surely  the  object  of  this  surrender  cannot  be  misunderstood. 
As  before  pointed  out,  it  was  specially  sought  by  the  inventor  to  dif- 
ferentiate one  of  the  references  by  insisting  upon  the  novelty  of 
the  swinging  bail.  The  action  of  the  board  would  seem  unerringly 
to  be  a  response  to  that  contention.  If,  then,  the  words  "means  as 
a  swinging  bail"  do  not  denote  a  limitation  to  the  bail  itself,  they 
certainly  do  to  a  device  that  would  in  and  of  itself  through  simple 


Digitized  by  VjOOQ IC 


Jam  CENTURY  HEATING  A  V.  CO.  V.  TAPLIN,  RICE-CLERKIN  CO.     163 

manipulation  perform  the  double  function  attributed  to  the  swing- 
ing bail.  It  is  true  that  this. is  yielding  to  the  patent  a  very  narrow 
construction ;  but  to  give  it  greater  scope  would  clearly  be  to  extend 
to  it  a  scope  beyond  the  limits  of  at  least  one  of  the  claims  denied. 

Illustration  is  given  of  the  unconscious  violation  of  the  rule  in 
this  regard  by  learned  counsel  of  appellant.  Their  argument  is 
carried  to  the  extent  of  claiming  that  the  bail  arms  might  be  made 
so  long  as  not  to  "support  the  (shaker)  arm  in  its  inclined  position." 
This  is  plainly  inconsistent  with  their  other  and  distinct  claim  repeated 
so  often  as  a  novel  feature  of  the  bail,  viz,  "permitting  the  front 
half  of  the  grate  to  drop  sufficiently  to  have  the  clinkers  raked  out 
and  yet  not  low  enough  to  drop  the  coal  above  it."  Neither  could  a 
bail  so  extended  escape  the  prior  art,  especially  the  Meams  patent  in 
the  respect  above  pointed  out ;  for,  judging  from  Maag's  specification 
and  claims,  Maag  did  not  foresee  any  more  than  Meams  foresaw  the 
quality  of  at  once  admitting  of  removal  of  the  clinkers  and  preventing 
dropping  of  the  coal.  Nor  is  it  easy  to  see  why  the  necessity  so 
to  enlarge  the  bail  in  order  to  show  infringement,  does  not  in  effect 
concede  a  material  distinction  between  the  two  devices  in  issue  both 
as  to  construction  and  operation. 

We  are  thus  constrained  to  believe  that  if  we  assume,  as  we  shall 
for  the  purposes  of  the  case,  patentable  quality  in  the  invention  in 
suit,  the  appellant  must  be  restricted  to  the  particular  device  described 
in  the  claims.  It  is  only  necessary  then  to  consider  for  a  moment  the 
difference  of  manner  in  which  the  dumping  portions  and  extended  arms 
of  the  two  devices  in  issue  are  raised  and  lowered  and  there  held  re- 
spectively. As  before  shown,  the  swinging  bail  alone  is  employed  for 
these  purposes  under  the  patent  in  suit.  In  other  words,  the  arm  is 
held  in  and  restored  to  horizontal  position  and  also  in  its  inclined  posi- 
tion by  the  bail ;  the  bail  "retaining"  the  arm  "from  complete  descent 
to  the  ground  line."  The  dumping  portion  of  appellee's  device  is  held 
in  horizontal  position  (and  in  that  position  only)  by  a  hook  cast  in  the 
upper  surface  of  the  shaker  arm,  which  engages  a  segmental  flange 
cast  in  the  top  surface  of  the  entrance  to  the  ash-pit.  When  the  arm  is 
moved  beyond  either  end  of  this  flange  (unlike  the  arm  of  the  patented 
device)  it  drops  to  the  ground  line.  The  only  way  to  mov€^  or  use 
it  when  in  that  position  or  to  restore  it  to  a  level  plane  is  directly 
by  hand.  The  differences  then  in  structural  support  and  also  in  opera- 
tion of  the  shaker  arms  and  tilting  portions  of  the  two  grates  are 
enough,  we  think  (in  spite  of  the  apparent  motives  of  one  of  its  offi- 
cers), to  relieve  appellee  from  the  charge  of  infringement.  Ross-Moy- 
er  Mfg.  Co.  v.  Randall  (C.  C.  A.,  Sixth  Circuit)  104  Fed.  355,  359,  43 
C.  C.  A.  578;  Rich  v.  Baldwin,  Tuthill  &  Bolton  (C.  C.  A.,  Sixth  Cir- 
cuit) 133  Fed.  920,  923,  66  C.  C.  A.  464;  Central  Foundry  Co.  v. 
Coughlin  (C.  C.  A.,  Fifth  Circuit)  141  Fed.  91,  94,  72  C.  C.  A.  93; 
Hardison  v.  Brinkman  (C.  C.  A.,  Ninth  Circuit)  156  Fed.  962,  967, 
87  C.  C.  A.  8 ;  Cimiotti  Unhairing  Co.  v.  Am.  Fur.  Ref .  Co.,  198  U. 
S.  399,  410,  25  Sup.  Ct.  697,  49  L.  Ed.  1100. 

The  decree  below  must  be  affirmed,  with  costs. 
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aSl  Fed.  334.) 

NEWOOMB  et  al.  v.  BDRBANK  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    June  14,  1910.) 

No.  228. 

1.  Courts  (f  279*) — ^Federal  Courts— Jurisdiction— Record. 

Since  federal  courts  exercise  but  a  limited  Jurisdiction,  conferred  by 
tlie  federal  Constitution  and  laws,  there  is  no  presumption  in  favor  of 
their  jurisdiction  which  must  aflarmatively  appear  of  record. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i%  816,  817;  Dec 
Dig.  §  279.*] 

2.  Courts  (§  280*) — Federal  Courts— Jurisdiction-Dismissal. 

It  is  the  duty  of  a  fe<leral  court  to  dismiss  of  its  own  motion.  If  juris- 
diction does  not  affirmatively  appear. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  81G,  818;  Dec. 
Dig.  §  280.*] 

3.  Appeal  and  Error  (S  1166*) — Federal  Appellate  Court— Want  or  Juris- 

diction OF  Court  Below— Reversal. 

Where,  on  appeal  to  a  federal  appellate  court  jurisdiction  of  the  court 
below  does  not  affirmatively  appear,  it  is  incumbent  on  the  court  of  its 
own  motion  to  reverse,  without  reviewing  the  merits. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §8  4527- 
4530;    Dec.  Dig.  {  1166.* 

Jurisdiction  of  Circuit  Court  of  Appeals  in  general,  see  notes  to  Lau 
Ow  Bew  V.  United  States,  1  C.  C.  A.  6:  United  States  Freehold  I^and 
&  Emigration  Co.  v.  Gallegos,  32  C.  CX  A.  475.1 

4.  Courts  (§  322*) — ^Federal  Courts— Jurisdiction— Diversity  of  Citizen- 

ship-Domicile. 

Where,  in  an  action  in  which  federal  Jurisdiction  depended  solely  on 
diversity  of  citizenship,  there  was  nothing  in  the  record  to  show  that  ei- 
ther plaintiff  or  defendant  was  a  citizen  of  any  state,  but  the  complaint 
alleged  that  plaintiffs  were  residents  and  inhabitants  of  Kentucky,  but  did 
not  state  the  residence  of  the  defendants,  and  there  was  nothing  to  show 
the  domicile  of  the  parties,  as  distinguished  from  residence,  jurisdiction 
was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §{  876^78;  Dec. 
Dig.  I  322.*] 

5.  Courts  (8  356*) — Reversal— Re«and— Amendment. 

"Where,  on  a  writ  of  error,  the  record  failed  to  show  federal  jurisdiction, 
necessitating  a  revereal,  plaintiff,  on  remand,  might  be  permitted  in  the 
trial  court  to  amend,  so  as  to  correct  the  defect 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  |  356.*] 

6.  Costs  (§  238*) — Costs  on  Appeal— Reversal— Jurisdictional  Detect. 

Where  the  record  on  a  writ  of  error  failed  to  show  federal  Jurisdiction, 
necessitating  a  reversal,  but  defendants  in  error  did  not  raise  the  juris- 
dictional question,  either  in  the  trial  court  or  in  the  Circuit  Court  of 
Appeals,  the  Judgment  would  be  reversed  without  costs  of  the  appeal, 
and  in  the  absence  of  amendment  in  the  Circuit  Court  the  cause  would 
be  dismissed  without  costs  in  that  court 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent.  Dig.  $  912;  Dec  Dig. 
I  238.*1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

*For  other  caseg  lee  same  topic  &  9  kumbbb  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  Caleb  A.  Burbank  and  another,  individually  and  as  execu- 
tors, etc.,  against  David  B.  Newcomb  and  Mary  E.  Newcomb,  as 
executors,  etc.  Judgment  for  plaintiffs,  and  defendants  bring  error. 
Reversed,  with  instructions. 

See,  also,  146  Fed.  400 ;  159  Fed.  568,  569, 

F.  B.  Woodruff,  for  plaintiffs  in  error. 
E.  D.  Hawkinfi,  for  defendants  in  error. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge.  The  courts  of  the  United  States  exercise 
only  the  limited  jurisdiction  conferred  upon  them  by  the  federal  Con- 
stitution and  laws.  There  is  no  presumption  in  favor  of  their  juris- 
diction. On  the  contrary,  the  rule  is  inflexible  that  the  facts  upon 
which  jurisdiction  depends  must  appear  affirmatively  upon  the  record. 
If  they  do  not  so  appear,  it  is  the  duty  of  every  court  of  the  United 
States  of  its  own  volition  to  deny  its  own  jurisdiction.  And  it  is  in- 
cumbent upon  an  appellate  tribunal  to  go  further  and  deny  the  juris- 
diction of  the  court  whose  acts  it  is  reviewing,  unless  the  jurisdiction 
of  that  court  is  affirmatively  shown.  As  said  by  Mr.  Justice  Matthews 
in  Mansfield,  etc.,  R.  Co.  v.  Swan,  111  U.  S.  379,  4  Sup.  Ct.  510,  28 
L.  Ed.  462: 

"On  every  writ  of  error  or  appeal,  the  first  and  fundamental  question  is 
that  of  Jurisdiction,  first  of  this  court,  and  then  of  the  court  from  which  the 
record  comes.  This  question  the  court  is  bound  to  ask  and  answer  of  itself, 
even  when  not  otherwise  suggested,  and  without  respect  to  the  relation  of  the 
parties  to  it" 

See,  also,  Bors  v.  Preston,  111  U.  S.  252,  4  Sup.  Ct.  407,  28  L.  Ed. 
419 ;  Grace  v.  American  Central  Ins.  Co.,  109  U.  S.  278,  3  Sup.  Ct. 
207,  27  L.  Ed.  932;  Puget  Sound  Navigation  Co.  v.  Lavendar,  156 
Fed.  361,  84  C.  C.  A.  259. 

Turning,  now,  to  the  present  record,  we  find  an  action  of  which  the 
Circuit  Court  had  jurisdiction  only  in  case  the  parties  plaintiff  and 
defendant  were  citizens  of  different  states.  Jurisdiction  was  wholly 
dependent  upon  diverse  citizenship  being  affirmatively  shown.  And 
yet  it  is  not  alleged  in  the  record  from  beginning  to  end  that  any  party 
to  the  suit  was  a  citizen  of  any  state.  The  complaint  alleges  that  the 
plaintiffs  were  residents  and  inhabitants  of  the  state  of  Kentucky,  but 
fails  to  state  even  the  residence  of  the  defendants.  All  that  appears 
concerning  them  is  the  admission  of  their  counsel  at  the  opening  of  the 
trial  that  at  the  commencement  of  the  action  they  were  residents  of 
the  city  of  New  York.  It  is  impossible  to  find  by  looking  through  the 
whole  record  for  the  purpose  of  curing  the  defective  averment  even 
diverse  domicile — as  distinguished  from  residence — from  which  di- 
verse citizenship  might  as  a  matter  of  law  be  inferred.  Sun  Printing, 
etc.,  Co.  V.  Edwards,  194  U.  S.  377,  24  Sup.  Ct.  696,  48  L.  Ed.  1027. 

But  allegations  of  residence  are  not  allegations  of  citizenship.  A 
person  may  be  a  resident  of  a  state  of  which  he  is  not  a  citizen.  That 
such  allegations  are  wholly  insufficient  to  show  jurisdiction  in  the  Cir- 
cuit Court  based  upon  diverse  citizenship  has  been  repeatedly  decided. 
Mexican  Central  R.  R.  Co.  v.  Duthie,  189  U.  S.  76,  23  Sup.  Ct.  610,  47 
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L.  Ed.  715;  Wolfe  v.  Hartford  Life,  etc.,  Co.,  148  U.  S.  389,  13  Sup. 
Ct.  602,  37  L.  Ed.  493 ;  Menard  v.  Goggan,  121  U.  S.  253,  7  Sup.  Ct 
874,  30  L.  Ed.  914;  East  Tennessee,  etc.,  R.  Co.  v.  Grayson,  119  U. 
S.  240,  7  Sup.  Ct.  190,  30  L.  Ed.  382;  Grace  v.  American  Central  Ins. 
Co.,  109  U.  S.  278,  3  Sup.  Ct.  207,  27  L.  Ed.  932;  Robertson  v.  Cease. 
97  U.  S.  646,  24  L.  Ed.  1057 ;  McCaskill  v.  Dickson,  159  Fed.  704,  86 
C.  C.  A.  572 ;  International  Bank,  etc.,  Co.  v.  Scott,  159  Fed.  58,  86  C. 
C.  A.  248;  Crosby  v.  Cuba  R.  Co.  (C.  C.)  158  Fed.  144;  Koike  v. 
Atchison,  etc.,  R.  Co.  (C.  C.)  157  Fed.  623 ;  Stockwell  v.  Boston,  etc., 
R.  Co.  (C.  C.)  131  Fed.  152 ;  Tug  River  Coal,  etc.,  Co.  v.  Brigel,  67 
Fed.  625,  14  C.  C  A.  577;  Pacific  Postal  Tel.  Cable  Co.  v.  Irvine 
(C.  C.)  49  Fed.  113. 

In  the  opinion  of  a  majority  of  the  court,  it  follows  from  the  ai>- 
plication  of  these  well-settled  principles  that  the  facts  necessary  to 
give  jurisdiction  to  the  Circuit  Court  over  this  controversy  do  not  ap- 
pear upon  the  record,  and,  consequently,  that  the  cause  as  it  stands 
must  b€  remanded  to  that  court  for  dismissal  for  want  of  jurisdiction. 
It  is  possible,  however,  that  the  requisite  diversity  of  citizenship 
might  be  shown  by  amendment  to  the  complaint.  Such  amendment, 
of  course,  could  not  be  made  here;  but  the  Circuit  Court  may  allow 
it,  when  the  case  gets  back.  Mexican  Central  R.  R.  Co.  v.  Duthie, 
189  U.  S.  76,  23  Sup.  Ct.  610,  47  L.  Ed.  715 ;  East  Tennessee,  etc., 
R.  Co.  V.  Grayson,  119  U.  S.  240,  7  Sup.  Ct.  190,  30  L.  Ed.  382; 
Menard  v.  Goggan,  121  U.  S.  253,  7  Sup.  Ct.  874,  30  L.  Ed.  914;  Tug 
River  Coal  &  Salt  Co.  v.  Brigel,  67  Fed.  625,  14  C.  C.  A.  577.  See, 
also,  Robertson  v.  Cease,  97  U.  S.  646,  24  L.  Ed.  1057 ;  Morgan  v. 
Gay,  19  Wall.  81,  22  L.  Ed.  100 ;  Puget  Sound  Nav.  Co.  v.  Lavendar, 
156  Fed.  361,  84  C.  C.  A.  259 ;  Crosby  v.  Cuba  R.  Co.  (C.  C.)  158  Fed. 
144;  Koike  v.  Atchison,  etc.,  R.  Co.  (C.  C.)  157  Fed.  623. 

With  respect  to  costs:  As  the  original  fault  rested  with  the  plain- 
tiffs— it  being  their  duty  to  make  the  jurisdiction  appear — there  is 
much  reason  why  reversal  should  be  at  their  cost  in  this  court.  And 
yet  the  defendants  did.  not  raise  the  jurisdictional  question  in  the 
court  below — ^in  which  case  this  writ  of  error  might  not  have  been 
brought — nor  have  thev  raised  it  in  this  court.  Under  all  the  cir- 
cumstances, we  think  that  no  costs  should  be  allowed  to  either  party 
in  this  court,  and  that  if  the  complaint  is  not  ajnended  it  should  be 
dismissed  without  costs  in  the  Circuit  Court. 

As  it  is  not  certain  that  there  will  be  a  new  trial  of  the  cause,  and  as, 
in  case  there  is  a  new  trial,  the  questions  raised  upon  the  assignments 
of  error  may  not  arise  again  or  be  presented  in  the  same  form,  we  do 
not  feel  that  any  special  circumstances  exist  which  call  upon  us  to 
decide  the  merits  of  these  questions  or  depart  from  the  practice  indi- 
cated as  proper  by  the  Supreme  Court  in  Robertson  v.  Cease,  97  U. 
S.  646,  24  L.  Ed.  1057 : 

**Since  the  record  shows  no  cause  of  which  the  Circuit  Court  had  jurisdic- 
tion, we  do  not  feel  at  liberty  upon  this  writ  of  error  to  determine  any  point 
affecting  the  merits  of  the  litigation." 

See,  also,  Bors  v.  Preston,  111  U.  S.  252,  4  Sup.  Ct.  407,  28  L.  Ed. 
419;   Mansfield,  etc.,  R.  Co.  v.  Swan,  111  U.  S.  379,  4  Sup.  Ct.  510, 
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28  L.  Ed.  462.    Compare  Grace  v.  American  Central  Ins.  Co.,  109  U. 
S.  278,  3  Sup.  Ct.  207,  27  L.  Ed.  932. 

The  judgment  of  the  Circuit  Court  is  reversed,  without  costs,  and 
the  cause  is  remanded  to  that  court,  with  instructions  to  dismiss  the 
complaint  for  want  of  jurisdiction,  without  costs,  imless  the  plaintiffs 
within  a  reasonable  time  obtain  from  that  court  leave  to  amend  the 
complaint,  and  do  amend  it  so  as  to  present  a  cause  within  the  juris- 
diction of  that  court 


(181  Fed.  337.) 

^r  -^  In  re  STRASCHNOW  et  al. 

(drcnlt  Court  of  Appeals,  Second  Circuit    June  14,  1910.) 

No.  305. 

1.  Ububt  (S  115*) — Pabol  Evidence— WBriTEW  Contbact— VALiDrrr. 

Where  a  contract  evidencing  a  loan  of  money  and  the  employment  of 
the  lender  was  attacked  for  usury,  parol  testimony  of  the  conversations 
of  the  parties  prior  to  the  execution  of  the  contract  was  not  objectionable 
on  the  ground  that  all  prior  negotiations  must  be  deemed  merged  in  the 
written  contract 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  |  826 ;  Dec.  Dig.  f 
115  ;♦   BJTidence,  Cent  Dig.  f  2029.1 

2.  Bawkbuptct  (§  467*)— Review  of  Evidencb. 

The  Circuit  Court  of  Appeals,  on  an  appeal  in  bankruptcy  proceedings, 
is  not  required  to  weigh  testimony  on  the  printed  record,  where  the  ques- 
tions of  fact  are  doubtful,  and  it  is  desirable  that  the  facts  be  first  passed 
on  by  the  District  Court  or  a  referee. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  f  467.* 
Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eiggert  43  C. 
C  A.  9.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

In  the  matter  of  Ralph  Straschnow  and  another,  bankrupts.  From 
an  order  confirming  the  report  of  a  referee,  directing  the  payment  of 
dividends  on  the  claim  of  Henry  L.  Ketcham,  assignee  of  Eli  Bemays, 
William  H.  Roberts  appeals.    Reversed  and  remanded. 

The  bankrupts  carried  on  business  in  New  York  City  under  the  name  of 
''International  Electrical  and  Engineering  Company"  and  said  Beruays  was 
the  father-in-law  of  the  bankrupt  Wiener.  About  April,  1908,  the  bankrupts 
borrowed  of  said  Bemays  the  sum  of  $10,000  and  executed  an  agreement,  a 
copy  of  which  is  printed  in  the  margin.f 

^Por  otber  cems  M6  tain*  topic  6  9  kvmbbb  in  D«c.  ft  Am.  Diga.  1907  to  date,  ft  Rep'r  lodexes 

t  This  agreement  made  and  entered  Into  the  1st  dar  of  April.  1906,  by  and  between  Elr 
Bemays,  residing  in  the  citjr  of  New  York,  borough  of  Manhattan,  state  of  New  York, 
party  of  the  first  part,  and  Ralph  Straschnow  and  Felix  F.  Wiener  doing  business  under 
the  firm  name  and  style  of  International  Electric  ft  Engineering  Company,  in  the  city  of 
New  York,  borough  of  Manhattan,  N.  Y.,  parties  of  the  second  part,  wltnesseth: 

First:  The  party  of  the  first  part  agrees  to  loan  to  the  parties  of  the  second  part 
at  once  the  sum  of  $10,000  and  the  parties  of  the  second  part  agree  that  said  sum  snail 
be  repaid  to  the  party  of  the  first  part  on  the  1st  day  of  October,  1910. 

Second:  The  parties  of  the  second  part  agree  to  pay  to  the  party  of  the  first  part  In- 
terest on  said  sum  of  $10,000  at  the  rate  of  6%  per  annum,  such  Interest  to  be  paid  every 
three  months. 

Third:  The  parties  of  the  second  part  engage  the  senrlces  of  the  party  of  the  first  part 
firom  the  1st  day  of  Aprtl,  1906,  to  the  1st  day  of  October,  1910,  and  the  party  of  the 
filrst  part  agrees  to  senre  said  parties  of  the  second  part,  the  general  nature  of  such 
Mrrloea  being  general  adrice  and  assistance  to  be  glTen  by  the  party  of  the  first  part 
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The  claim  presented  a^inst  the  bankrupt  estate  by  the  assignee  <^  Bemays 
was  based  upon  this  written  agreement  The  trustee  moved  to  expunge  the 
daim  upon  the  ground,  among  others,  that  the  agreement  was  Inyalld  because 
It  reserved  a  usurious  rate  of  interest,  and  the  question  presented  to  the  trus- 
tee was,  as  stated  by  him  In  his  report,  ''whether  tlie  loan  made  by  E2i  Ber- 
nays  to  the  bankrupts  was  tainted  with  usury,  and  whether,  therefore,  the 
claim  of  Henry  L.  Ketcham,  the  assignee  of  the  claim,  must  be  stricken  out 
on  motion  of  the  trustee." 

Upon  the  hearing  before  the  referee  that  official  first  excluded  proof  of  any 
conversations  between  the  bankrupt  and  Bemays  before  the  execution  of  said 
agreement,  but  finally  permitted  the  trustee  to  show  such  conversations.  In 
his  report  however — which  was  confirmed  upon  the  law  and  the  facts  by  the 
District  Odurt — the  referee  said:  "I  think  it  was  error  to  have  admitted  evi- 
dence of  conversations  between  the  bankrupts  and  Bernays  before  the  agree- 
ment was  signed,  and  that  all  such  conversations  must  be  held  to  have  been 
merged  in  the  agreement" 

The  referee  found  that  the  evidence  did  not  in  his  Judgment  establish  the 
fact  that  the  agreement  was  usurious.  The  statutes  of  New  York,  which  de- 
termine the  validity  of  the  agreement  provide  that  the  lawful  rate  of  inter- 
est is  6  per  cent,  and  that  no  person  shall,  directly  or  indirectly,  take  or  re- 
ceive a  greater  rate,  and  that  all  agreements  reserving  a  greater  rate  shall  be 
void. 

Benno  Loewy  and  Leon  A.  Malkiel,  for  appellant. 

J.  Garfield  Moses  and  M.  S.  &  I.  S.  Isaacs,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
statement  of  the  referee  in  his  report  that  conversations  between  the 
bankrupts  and  Bernays  before  the  agreement  was  signed  "must  be  held 
to  have  been  merged  in  the  agreement,"  and  that  they  had  been  im- 
properly admitted  in  evidence,  was  manifestly  erroneous.  Of  course, 
as  a  rule  of  interpretation,  parol  evidence  is  not  received  to  contradict 
or  vary  the  terms  of  a  written  instrument;  but,  when  the  question  is 
whether  the  instrument  has  any  validity  at  all,  such  evidence  is 
always  received.     The  courts  never  permit  form  to  shield  illegality. 

in  the  business  conducted  by  the  parties  of  the  second  part,  br  attending  at  their  place 
of  business  from  time  to  Ume  and  whenever  necessary  or  requested  and  assistance  with 
his  knowledge  and  experience  in  the  conduct  of  the  business. 

Fourth:  The  parties  of  the  second  part  agree  to  pay  to  said  party  of  the  first  part  for 
such  services  one-third  part  of  the  net  profits  of  the  business  conducted  by  them  and 
which  may  be  realized  from  April  1,  190S,  and  up  to  October  1,  1910,  such  one- third  of  the 
net  profits  however  to  be  ascertained  only  after  Mr.  Ralph  Straschnow  and  Felix  F. 
Wiener  have  each  received  an  allowance  of  $3,800  per  annum  and  the  further  sum  of 
11,400  has  been  credited  to  their  respective  accounts  on  the  books  of  the  parties  of  the 
second  part.  The  3aid  payment  is  to  be  made  to  the  party  of  the  first  part  within  eight 
weeks  after  October  Ist,  of  each  year,  at  which  time  a  balance  sheet  is  to  be  prepared 
by  said  parties  of  the  second  part. 

Fifth:  This  agreement  shall  not  be  deemed  to  create  a  copartnership,  or  to  vest  in  the 
party  of  the  first  part  any  proprietary  rights  in  the  assets  of  the  business  of  the  parUes 
of  the  second  part;    he  shall  be  deemed  only  a  creditor  and  employee. 

Sixth:  In  case  the  present  term  of  partnership  existing  between  Ralph  Straschnow  and 
Felix  F.  Wiener  is  continued  from  and  after  October  1,  1910,  then  and  in  that  event  the 
party  of  the  first  part  is  to  have  the  option  of  conUnuing  the  said  loan  of  $10,000  to  the 
said  copartnership  under  the  same  terms  and  conditions  as  are  hereinbefore  set  out  and 
for  such  period  of  time  as  the  party  of  the  first  part  may  decide. 

Seventh:  Any  differences  which  may  arise  between  the  two  parties,  or  any  misunder- 
standing arising  out  of  the  misconstruction  of  thia  agreement,  shall  be  setUed  by  an  ar- 
bitration committee,  of  three  members  to  be  chosen  as  follows: 

The  party  of  the  first  part  shall  select  one  arbitrator,  the  parties  of  the  second  part 
shall  select  one  arbitrator,  and  the  two  arbitrators  thus  selected  shall  agree  upon  a  third 
arbitrator. 

In  witness  whereof,  the  parUes  hereto  have  hereunto  set  their  hands  and  seals  this  1st 
day  of  April,  1908.  R.  Straschnow.        [L.  S.] 

Felix  F.  Wiener.    £L.  &] 

Witness:    Curt  Helnzmann. 
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Statutes  cannot  be  evaded  by  shams  and  pretenses.  Testimony  con* 
ceming  the  conversations  of  the  parties  to  a  written  agreement  prior 
to  its  execution  might  be  the  best  and  most  persuasive  evidence  to 
show  that,  instead  of  being  what  it  purports  to  be,'  it  is  merely  a  cover 
for  a  usurious  transaction. 

It  is  true  that,  notwithstanding  his  erroneous  view  of  the  law, 
the  referee  stated  in  his  report  some  of  the  testimony  concerning 
conversations  between  the  bankrupts  and  Bemaysi  and  that  he  reach- 
ed the  conclusion  that  the  agreement  was  not  usurious.  But  it  is  im- 
possible to  say  that  the  error  of  the  referee  was  not  prejudicial  to  the 
appellant.  It  was  the  duty  of  the  referee  to  give  careful  consideration 
to  the  testimony  concerning  the  antecedent  conversations — that  testi- 
mony was  probably  the  most  important  in  the  case  as  showing  the 
real  transaction  between  the  parties — and  how  can  it  be  said  that  he 
gave  it  such  consideration  when  he  was  of  the  opinion  that  it  had  been 
erroneously  received  and  could  not  alter  the  written  agreement? 

The  error  of  the  referee  calls  for  a  reversal  of  the  order,  unless 
we  are  satisfied,  from  our  own  examination  of  the  evidence  as  shown 
upon  the  record,  that  the  ultimate  conclusion  reached  by  the  referee 
was  right.  But,  as  already  pointed  out,  the  question  in  this  case  is 
whether  the  agreement  was  what  it  purports  to  be — in  part  a  contract 
of  employment — or  was  in  fact  intended  as  a  cover  for  obtaining  un- 
lawful interest  upon  money  loaned.  The  character  of  the  transaction 
depends  upon  the  intention  of  the  parties,  and  the  question  of  intent 
is  one  which,  in  ordinary  actions,  must  be  determined  by  the  jury, 
and  which,  in  a  proceeding  in  bankruptcy,  should  be  determined  by 
a  court  or  official  having  opportunity  to  see  the  witnesses  and  deter- 
mine the  weight  to  be  given  to  their  testimony.  There  is  testimony  in 
this  case  which,  if  credited,  would  warrant  a  jury — or  other  trier  of 
the  facts — in  finding  that  the  alleged  contract  of  employment  was  an 
afterthought,  intended  to  cover  an  agreement  to  pay  a  share  of  the 
profits  of  the  business  in  addition  to  the  legal  rate  solely  for  the  loan 
of  the  money.  On  the  other  hand,  we  cannot  say  that  the  evidence  is 
such  as  would  have  required  a  jury  to  reach  such  conclusion.  Much 
would  depend  upon  the  credibility  of  the  witnesses. 

In  some  cases  this  court  is  required  to  weigh  testimony  upon  the 
mere  printed  record;  but  it  is  obvious  that  we  cannot  do  so  to  ad- 
vantage, and  that  we  should  not  do  so  unless  necessary  or  unless  the 
cases  are  entirely  clear.  In  the  present  case  the  questions  of  fact  seem 
doubtful,  and  we  do  not  feel  called  upon  to  determine  them.  We 
think  it  much  more  desirable  for  all  concerned  that  the  District  Court 
should,  by  itself  or  through  a  reference  to  a  special  master  or  to  an- 
other referee,  ascertain  the  intention  of  the  parties  to  this  agreement 
in  the  light  of  all  proper  evidence  and  determine  its  legality. 

The  order  of  the  District  Court  is  reversed,  with  costs,  and  the 
matter  remanded  for  further  proceedings  in  accordance  with  this 
opinion. 
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(181  Fed.  340.) 

JACKSON  CUSHION  SPRING  00.  T.  D'ARCT. 

(Circuit  Court  of  AM)eal8,  Sixth  Circuit    June  13,  1910.) 

No.  2,023. 

Patents  (§  328*) — iNFBiNQEMsinv-SpBiNG  Stbxjctubes. 

The  D'Arcy  patent.  No.  785,410,  for  an  improvement  in  spring  struc- 
tures, claim  2,  which  covers  a  wire  clip  for  securing  spiral  springs  to  a 
wire  frame  in  spring  structures  in  upholstery  constructions,  consisting  of 
a  wire  bent  Into  a  double  loop  with  a  central  and  two  end  arms,  each  of 
which  is  clamped  around  both  the  frame  wire  and  spring,  while  valid,  is 
not  of  a  broad  and  primary  character  in  view  of  the  prior  art  but  for  a 
secondary  improvement  only,  and  must  be  limited  to  the  precise  construc- 
tion shown  and  described  in  the  specification  and  drawings,  with  the  re- 
spective functions  of  the  arms  and  bases  as  therein  shown,  and  to  a  cor- 
respondingly narrow  range  of  equivalents.  As  so  construed  held  not  in- 
fringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

Suit  in  equity  by  Frank  P.  D'Arcy  against  the  Jackson  Cushion 
Spring  Company.  Decree  for  complainant,  and  defendant  appeals. 
Reversed. 

Louther  V.  Moulton,  for  appellant. 
Fred  L.  Chappell,  for  appellee. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
SANFORD,  District  Judge. 

SANFORD,  District  Judge.  This  is  an  appeal  by  the  Jackson  Cush- 
ion Spring  Company,  the  defendant  below,  from  an  interlocutory  de- 
cree adjudging  that  claim  2  of  letters  patent  No.  785,410,  issued  March 
21, 1905,  to  Frank  P.  D'Arcy,  the  complainant  below,  on  improvements 
in  springs,  is  a  good  and  valid  claim,  and  is  infringed  by  the  defendant, 
and  enjoining  further  infringement.  The  defenses  relied  on  are  the 
invalidity  of  D'Arcy's  patent  for  want  of  invention,  and  noninfringe- 
ment. 

The  invention  claimed  by  D'Arcy  relates  to  a  wire  clip  or  fastening 
device  for  securing  spiral  springs  to  a  wire  frame  in  spring  structures 
in  upholstery  constructions.  This  fastening  device  is  described  in 
claim  2  of  his  patent  as  follows : 

**2.  In  a  spring  structure  the  combination  of  a  wire  frame,  spiral  springs 
arranged  in  said  frame,  so  that  portions  thereof  and  of  said  frame  overlap, 
and  fasteners  for  securing  said  springs  in  position  in  said  frame  consisting  of 
pieces  of  wire  formed  into  double  loops  having  comparatively  wide  bases,  the 
arms  of  said  fasteners  being  clamped  about  the  frame  and  springs,  for  the 
purpose  specified.'* 

The  following  reproduction  of  a  portion  of  Figure  1  in  the  drawings 
accompanying  the  specifications,  giving  "a  plan  view"  of  the  entire 
spring  structure,  shows  the  method  of  attaching  the  spiral  springs  to 

*For  oUier  cases  see  same  topic  tt  S  numbcb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  frame  wires  by  the  fastening  device  in  question,  which  is  let- 
tered C: 


Figure  3  in  the  drawings  giving  "a  plan  view  of  the  fastening  device 
C,"  and  showing  its  "double  loop"  form,  is  reproduced  below,  except 
tiiat  in  the  reproduction  the  letters,  b  and  b,  are  added  to  designate 
the  bases  of  tiie  double  loop  referred  to  in  the  claim : 


The  specifications  refer  to  this  fastening  device  as  follows : 

•The  several  parts  are  secured  together  by  the  fastening  device  O,  prefer- 
ably made  of  wire  formed  in  a  double  loop,  as  clearly  appears  In  Fig.  3.  The 
parts  are  placed  together  in  proper  relation  and  the  fastener  O  clamped  upon 
the  same  by  bending  the  central  arm,  c,  and  the  end  arms,  c'  c',  about  the 
parts  to  be  united.  This  fastening  arranged  in  this  way  prevents  any  rolling 
action  between  the  parts  and  holds  them  securely  In  position.  I  am  aware 
that  parts  In  springs  have  been  united  by  a  wire  fastener  having  two  arms, 
as  c'  c';  but  such  structures  have  proved  unsatisfactory  in  that  the  parts 
slip  and  roll  upon  each  other  and  the  spring  when  used  soon  gets  out  of  shape. 
My  improved  structure,  however,  by  making  use  of  three  or  more  connected 
wires,  unites  the  parts  securely,  and  they  may  be  subjected  to  the  most  severe 
usage  without  displacing  the  parts/* 

It  is  clear  that  the  term  "double  loop,"  as  used  in  the  specifications 
and  claim,  refers  to  the  form  of  the  wire  fastener  shown  in  Figure  3 
before  its  arms  are  bent  so  as  to  clasp  together  the  wire  frame  and 
springs,  it  then  being  in  the  form  of  a  double  U  with  flattened  bases, 
the  doubled  portion  of  the  wire  in  the  center  forming  the  central  arm 
of  the  fastener,  c,  the  bent  portions  of  the  wire  at  each  end  forming  the 
outer  arms,  c'  and  c',  and  the  three  arms  being  connected  by  the  bases, 
b  and  b,  of  the  double  loop;  this  double  loop  fastener  being  then  used 
to  attach  the  spring  to  the  frame  wire  by  clamping  each  of  its  three 
arms  around  both  the  spring  and  frame  wire  as  shown  in  Figure  1. 

In  D'Arcy's  original  specifications  the  first  claim  referred  broadly  to 
'*f asteners,  C,  having  three  or  more  arms  for  securing  the  several  parts 
together,  as  specified,"  and  the  second  to  "fastening  devices,  C,  having 
arms,  c,  c',  c',  adapted  to  clasp  the  parts  to  be  joined,  substantially  as 
described" ;  but  neither  of  the  claims  referred  specifically  to  the  double 
loop  feature  of  the  fastening  device. 
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These  claims  were  rejected  by  the  examiner  on  reference  to  various 
prior  patents,  including  Staples,  No.  572,581,  Blecher,  No.  554,977, 
Jackson,  No.  608,048,  and  Kuersten,  No.  694,391.  The  fastening  de- 
vices in  these  four  prior  patents  are  shown  by  the  following  illustra- 
tion : 

Staples  S7lSii  gL^CH£f{  5HT77 


Jackson  iOt^o^i 


KnumsTBH  69¥jSf/ 


In  the  Staples  device,  which  is  for  improvements  in  upholstering, 
the  wire  clip  is  not  made  in  a  double  loop  with  a  central  arm,  as  in  the 
D'Arcy  device,  but  in  a  straight  piece  with  two  end  arms,  each  of 
which  is  clamped  about  the  spring  and  frame  wire.  The  spring  and 
frame  wire  are  not  clamped  together  in  the  center;  and  there  is  a 
second  circular  wire  clip  which  embraces  the  first  clip  and  the  frame 
wire.  In  the  Blecher  patent,  which  does  not  relate  to  spring  structures, 
but  is  a  device  for  clamping  fence  slats  to  longitudinal  wire  strands, 
the  wire  fastener  shows  a  double  loop,  as  in  the  D'Arcy  patent.  How- 
ever, none  of  the  arms  of  this  double  loop  are  clamped  around  both  the 
fence  wire  and  the  slat,  the  central  arm  being  clamped  around  the  fence 
wire  alone,  and  the  end  arms  twisted  around  the  fence  wire  alone; 
and  the  slat,  which  is  placed  vertically  to  the  fence  wire  with  a  hole 
through  which  the  central  arm  of  the  loop  may  pass,  is  not  clamped  by 
any  of  the  arms  of  the  loop,  but  is  held  in  place  between  the  fence  wire 
and  the  bases  and  side  arms  of  the  loop.  Both  the  Jackson  and  Kuer- 
sten patents,  which  are  spring  structures,  show  sheet  metal  clips  with 
multiplied  extensions,  which  correspond  in  a  sense  to  the  arms  of  the 
loop  in  D'Arcy's  device.  However,  in  each  of  these  devices  the  pro- 
jections corresponding  to  the  arms  of  D'Arcy's  clip  do  not  clamp  to- 
gether the  spring  and  wire  frame  as  in  D'Arcy's  device,  but  enfold  the 
spring  only,  the  frame  wire  being  held  by  an  extension  of  the  sheet 
metal  clip  itself  in  the  opposite  direction  to  the  extensions  holding  the 
spring,  and  the  spring  and  frame  wire  being  held  together  by  the  in- 
tervening body  of  the  metal  clip  itself. 

After  the  rejection  of  the  original  claims  by  the  examiner  on  account 
of  the  foregoing  and  other  references,  D'Arcy  made  several  successive 
amendments  to  his  claim,  as  a  result  of  which  claim  2  was  finally  stated 
as  above  set  forth,  embodying  specifically  his  claim  for  fasteners  to  se- 
cure the  springs  in  position  in  the  frame  "consisting  of  pieces  of  wire 
formed  into  double  loops  having  comparatively  wide  bases,  the  arms 
of  said  fasteners  being  clamped  about  the  frame  and  springs,  for  the 
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purpose  specified."    Thus  stated,  the  examiners  in  chief,  on  appeal, 
reversed  the  decision  of  the  examiner,  saying : 

•*None  of  the  patents  cited  by  the  examiner  shows  the  exact  structure  cov- 
ered by  the  appeal  claims,  in  which  the  double  loops  of  the  fasteners  are  the 
real  locking  means.  The  patents  to  Kuersten  and  Jackson  show  sheet  metal 
fastening  devices,  and  the  remaining  patents  show  wire  fastening  devices  for 
the  parts  of  wire  articles.  In  each  of  the  revealed  constructions,  however,  the 
loops  are,  as  will  be  seen,  not  the  real  clamping  means  for  the  members  which 
are  secured  together." 

The  wire  fastener  manufactured  and  sold  by  the  Jackson  Cushion 
Spring  Company,  which  the  court  below  held  to  be  an  infringement  of 
D'Arcy's  device,  is  also  used  for  securing  the  frame  wire  and  springs 
in  a  spring  structure  in  upholstering  construction.  Its  form  and  use 
are  shown  by  the  following  illustration : 


In  this  fastener  the  "double  loop"  of  D'Arcy's  device  appears,  and 
as  in  D'Arcy's  device  the  central  arm  composed  of  the  double  fold  of 
wire,  incloses,  though  in  a  slightly  less  degree,  both  the  frame  wire  and 
the  spring.  This  device  shows,  however,  this  difference  from  D'Arcy's 
device,  namely,  that  the  outer  arms  of  the  double  loop  do  not  inclose 
both  the  frame  wire  and  the  spring,  but  clamp  only  the  frame  wire, 
the  spring  being  embraced  and  held  in  position  against  the  frame  wire 
solely  by  the  bases  of  the  two  loops,  which  are  curved  over  so  as  to 
encircle  the  spring  wire. 

Our  conclusions  are  as  follows : 

1.  In  the  prior  state  of  the  art,  as  disclosed  in  the  earlier  patents 
above  referred  to,  and  those  to  Bates,  No.  701,461  and  Gail,  No. 
639,225,  to  which  detailed  reference  need  not  be  made,  the  use  in  spring 
structures  of  a  wire  fastener  having  bent  arms  to  secure  the  frame 
wire  and  spring,  was  not  new ;  and  the  Blecher  patent  had  disclosed 
in  the  kindred  art  of  wire  fencing  the  use  of  a  wire  fastener  made  in 
the  form  of  a  double  loop.  D'Arcy's  claim,  however,  in  its  application 
to  spring  structures,  differs  from  all  earlier  devices  in  the  use  of  an 
integrally  made  fastener,  consisting  of  a  wire  bent  into  a  double  loop 
as  shown  in  Figure  3,  with  three  arms,  each  of  which  directly  and  of  it- 
self performs  the  office  of  clamping  or  locking  the  spring  and  the  frame 
wire  together,  and  in  which  the  wide  bases  of  the  loop  serve  as  spacing 
members  that  keep  apart  the  points  of  connection  made  by  the  clamp- 
ing arms.  This  "double  loop'*  fastener,  with  the  respective  functions 
of  its  bases  as  spacing  members  and  its  arms  as  clamping  members, 
unites  the  spring  and  frame  wires  securely  and  gives  stability  to  the 
structure.  It  was  this  form  of  a  "double  loop"  fastener,  with  "compar- 
atively wide  bases"  and  with  three  arms  clamping  both  the  frame  and 
the  springs,  which  was  claimed  as  new  in  D'Arcy's  patent ;  and  it  was 
the  "exact  structure"  of  this  device  which  was  referred  to  by  the  exam-  , 
iners  in  chief  in  stating  that  "the  double  loop  of  the  fasteners  are  the 
real  locking  means"  distinguishing  it  from  prior  devices.  However,  in 
view  of  the  prior  state  of  the  art,  in  which  D'Arcy  was  not  a  pioneer 
in  inventing  a  wire  fastener  to  secure  the  parts  of  spring  structures  to- 
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gether,  but  merely  devised  a  new  form  to  accomplish  this  result,  and  in 
view  of  the  express  language  of  his  claim  and  the  description  in  his 
specifications,  we  are  of  the  opinion  that  his  invention  did  not  extend 
broadly  to  the  use  of  a  wire  fastener  made  in  the  form  of  a  double  loop, 
without  regard  to  the  functions  of  its  several  parts — a  double  loop  wire 
fastener  having  previously  appeared  in  the  Blecher  wire  fence  device — 
but  was  restricted  to  the  form  shown  and  described  by  him  in  his  speci- 
fications and  drawings,  with  the  respective  functions  of  the  arms  and 
bases  of  the  double  loop  as  therein  shown,  and  must  be  limited  to  the 
structure  therein  disclosed.  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co., 
95  U.  S.  274,  24  L.  Ed.  344 ;  Burns  v.  Meyer,  100  U.  S.  671,  25  L.  Ed. 
738 ;  Duff  v.  Sterling  Pump  Co.,  107  U.  S.  636,  2  Sup.  Ct.  487,  27  L. 
Ed.  517;  Wells  v.  Curtis  (Sixth  Circuit)  66  Fed.  318,  13  C.  C.  A.  494; 
Ludington  Novelty  Co.  v.  Leonard  (C.  C)  119  Fed.  937.  Thus  re- 
stricted, we  are  of  opinion  that  his  claim  disclosed  patentable  novelty 
and  is  valid. 

2.  We  do  not,  however,  concur  in  the  view  of  the  court  below  that 
the  wire  fastener  above  described  as  being  manufactured  and  sold  by 
the  defendant,  and  which  is  the  only  one  of  the  defendant's  devices  in- 
volved under  the  present  appeal,  comes  within  the  range  of  equivalents, 
and  constitutes  an  infringement  of  D'Arcy's  device.  It  is  true  that  this 
device  of  the  defendant  consists,  as  does  D'Arcy's,  of  a  wire  fastener 
integrally  made,  bent  in  the  form  of  a  double  loop  with  three  arms  and 
connecting  bases,  and  in  which  the  central  arm  is  clamped  more  or 
less  completely  around  both  the  frame  wire  and  spring.  However,  in 
the  defendant's  fastener  the  end  arms  of  the  loop  are  not  clamped 
around  both  the  frame  wire  and  the  spring  as  in  D'Arcy's  device,  but 
around  the  frame  wire  alone;  and  in  the  defendant's  fastener  the 
spring  is  embraced  only  by  the  curved  bases  of  the  loop  and  thus  held 
in  place  against  the  frame  wire,  while  in  D'Arcy's  device  the  engage* 
ment  of  the  spring  by  the  bases  of  the  loop  is  merely  incidental.  The 
function  of  holding  the  spring  against  the  frame  wire,  which  in  the 
D'Arcy  patent  is,  in  effect,  performed  entirely  by  the  clamping  arms, 
is  thus,  in  the  defendant's  fastener,  performed  by  the  curved  bases 
of  the  loop,  which  are  not  used  primarily  as  spacing  members  to  keep 
the  points  of  connection  apart,  but  as  the  substantial  enfolding  members 
of  the  spring  itself.  The  two  devices  thus  show  substantially  diflFerent 
functions  and  uses  of  both  the  end  arms  and  bases  of  the  double  loop. 
However,  for  the  reasons  above  stated,  the  D'Arcy  device  cannot  be 
held  to  cover  every  double  loop  wire  fastener,  the  central  arm  of 
which  is  used  as  a  clamping  member,  without  regard  to  the  uses  and 
functions  of  the  end  arm  and  bases  of  the  loop  and  the  method  by 
which  they  enfold  the  spring  and  frame  wire,  but  must  be  limited  to  the 
structure  shown  in  his  specifications  and  drawings.  And  since  D'Ar- 
cy's invention  is  not  of  a  broad  and  primary  character  involving  en- 
tirely new  mechanical  functions,  but  is  a  secondary  improvement  mark- 
ing only  a  small  step  in  the  art,  and  with  comparatively  small  meritori- 
ousness  in  the  improvement,  the  range  of  equivalents  is  corresponding- 
ly narrow  and  the  doctrine  of  equivalents  should  be  less  liberally  ap- 
plied in  his  favor.  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186, 14  Sup.  Ct 
310,  38  L.  Ed.  121;   Bundy  Mfg.  Co.  v.  Detroit  Time  Register  Co. 
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(Sixth  Circuit)  94  Fed.  525,  36  C.  C.  A.  375;  King  Axe  Co.  v.  Hub- 
bard (Sixth  Circuit)  97  Fed.  795,  38  C.  C.  A.  423;  Taber  v.  Meriden 
Brittannia  Co.  (C.  C.)  106  Fed.  83.  Applying  this  rule  we  are  of  opin- 
ion that  the  defendant's  device  is  not  a  mere  colorable  departure  from 
the  lyArcy  device  coming  within  the  range  of  permissible  equivalents, 
but  involves  a  substantial  departure  from  the  specific  structure  dis- 
closed in  the  lyArcy  patent,  to  which  alone  his  claim  is  valid,  and  hence 
does  not  constitute  an  infringement.    DufF  v.  Sterling  Pump  Co.,  supra. 

3.  It  is  to  be  noted  that  this  is  not  an  appeal  from  a  preliminary  in- 
junction, but  is,  as  above  stated,  an  appeal  from  an  interlocutory  in- 
junction entered  at  a  hearing  on  pleadings  and  proofs,  leaving  only  the 
ascertainment  of  profits  and  damages  preparatory  to  a  final  decree. 
This  is  said  in  explanation  of  the  extended  consideration  we  have  given 
to  the  merits. 

That  part  of  the  decree  which  awards  an  injunction  must  be  re- 
versed, and  the  cause  will  be  remitted  for  further  proceedings. 


(181  Fed.  845.) 

ELLIOTT  &  00.  ▼.  YOUNGSTOWN  OAR  MFG.  00. 

(drcult  court  of  Appeals,  Third  Circuit.    August  30,  1910.) 

1  Patknts  (S  16*) — Invbntion—Enlabqemknt  of  Use  in  Same  Abt. 

Photography  and  blue  prlntiug  are  simply  different  phases  of  the  art 
of  light  printing,  and  the  mere  transfer  of  a  device  used  In  one  to  the 
other  does  not  involve  patentable  Invention. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec.  Dig.  i  la*] 

2.  Patents  (8  328*) — Validitt  and  Infringement— Blue  Pbint  Machine. 

The  Fullman  patent.  No.  771,774,  for  an  apparatus  for  copying  draw- 
ings (a  blue  print  machine),  which  consists  of  an  upright  glass  cylinder 
around  which  are  wrai^ed  the  drawing  and  sensitized  paper,  an  arc  light 
which  is  lowered  into  the  cylinder  by  a  clockwork  mechanism  and  an 
automatic  cut-off  for  extinguishing  the  light  when  it  reaches  the  bottom 
was  anticipated  in  the  prior  art  in  all  respects  except  in  the  specific 
means  shown  for  effecting  the  automatic  cut-off.  Claims  1,  2,  3,  and  5, 
which  claim  such  means  broadly,  are  void  for  anticipation.  Claim  4, 
which  is  limited  to  the  particular  means  described  in  the  specification, 
held  valid,  but  not  infringed* 

3.  Patents  (S  112*) — Pbesxtmption  in  Favor  oi^When  Not  Indulged. 

The  ordinary  presumption  in  favor  of  a  patent,  because  of  the  action 
of  the  Patent  OflSce  in  allowing  it,  is  not  to  be  indulged,  where  control- 
ling references  were  not  cited  or  considered  in  that  connection. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  162-165;  Dec. 
Dig.  i  112.*1 

4.  Patents  (S  35*) — ^Recognition  By  the  Public— Consideration  to  be  Giv- 

en to. 

The  recognition  of  the  patent  by  the  public,  as  where  it  has  been 
bought  up  under  the  advice  of  counsel,  Instead  of  being  contested,  or 
where  licenses  have  Y>een  taken  out  or  infringement  discontinued  on  the 
faUure  to  negotiate  for  them  satisfactorily,  are  matters  which  are  enti- 
tled to  consideration  on  the  subject  of  inv^tion,  but  are  of  no  signifi- 
cance against  an  adverse  showing. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  i  39;  Dec.  Dig.  i 
35.*] 

•For  other  cases  sm  same  topic  A  |  kvmbvb  in  Dec.  4  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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5.  Patents  (8  297*) — Interference  Proceedings— E^tbct  of  on  Subsbqxjewt 

Litigation. 

The  result  of  Interference  proceedings  is  not  conclusive  of  InTention  in 
a  subsequent  suit  for  infringement  between  the  same  parties.  The  only 
question  there  is  one  of  i)riority,  and  while  it  is  no  doubt  persuasive  that 
in  those  proceedings  invention  was  affirmed  by  one  who  subsequently 
denies  it,  it  is  not  to  be  allowed  to  prevail  over  other  considerations 
which  control  It. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  i  486;  Dec.  Dig. 
S  297.*] 

6.  Patents  (§  18*) — Invention— Contemporaneous  Application  by  Several 

Parties  for  tiie  Same  Device. 

Semble,  that,  where  several  persons  contemporaneously  apply  for  pat- 
ents for  the  same  device,  the  fact  that  they  caught  the  idea  at  the  same 
time  goes  to  show  that  it  was  simple  and  obvious,  and  that  it  did  not  re- 
quire inventive  genius  to  produce  it 

lEd.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  i  18;   Dec  Dig.  | 

la*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

Suit  in  equity  by  the  Youngstown  Car  Manufacturing  Company 
against  Elliott  &  Co.,  Reinbold  Herman,  and  Byron  K.  Elliott.  De- 
cree for  complainant,  and  defendants  appeal.     Reversed. 

For  opinion  below,  see  173  Fed.  315. 

T.  A.  and  J.  B.  Connolly,  for  appellants. 
F.  W.  H.  Clay,  for  appellee. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
ARCHBALD,  District  Judge. 

ARCHBALD,  District  Judge.  The  patent  in  suit  is  for  a  blue  print 
machine.  As  specified  in  the  patent,  the  device  consists  in  an  upright 
glass  cylinder  or  frame,  around  which  are  wrapped  the  drawing  to 
be  copied  and  the  sensitized  paper  to  which  it  is  to  be  transferred ;  the 
two  being,  Icept  in  intimate  contact  by  a  canvass  envelope  or  cover 
drawn  down  over  them.  The  printing  is  done  by  electric  light,  and  this 
is  supplied  by  an  arc  lamp  suspended  immediately  over  the  open  top  of 
the  cylinder,  on  a  cord  and  pulley,  by  means  of  which  it  is  let  down 
into  the  cylinder  to  do  the  printing.  As  the  lamp  moves  down  the  axis 
of  the  cylinder,  it  is  at  all  times  equally  distant  from  the  paper  to  be 
printed  upon,  and  thus  affects  all  parts  of  it  equally.  And  being  al- 
lowed to  descend  by  a  controlled  and  even  motion,  regulated  by  a 
clockwork  attachment,  and  the  current  being  cut  off  automatically, 
immediately  upon  the  lamp  reaching  the  bottom,  not  only  is  the  print- 
ing done  evenly,  as  it  proceeds,  but  there  is  no  over  printing,  such  as 
results  where  the  light  is  not  cut  off  as  soon  as  the  operation  is  com- 
pleted. The  cut-off  device,  as  described  in  the  patent,  consists  of  a 
self-opening  trip-switch  inserted  in  the  electric  circuit,  which  is  held 
in  closed  position  during  the  printing  operation,  by  means  of  a  catch 
or  stop  mounted  on  the  frame  of  the  switch,  which  is  disengaged  so 
as  t9  open  the  switch  and  break  the  circuit,  when  a  counterweight  to 

•For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  4  Rep'r  Indmns 
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the  lamp  which  is  drawn  up  as  the  lamp  descends  comes  in  contact 
with  certain  mechanism  by  which  the  catch  or  stop  is  drawn  away. 

If  Pullman,  the  patentee,  was  the  original  inventor  of  a  device  of 
this  character,  there  can  be  no  question  as  to  his  right  to  be  protected 
in  it,  and,  so  far  as  the  patent  was  found  to  be  expressive  of  the  in- 
vention, it  no  doubt  would  be  valid.  It  appears,  however,  that  the 
principal  part  of  the  present  apparatus  was  the  work  of  one  Hall,  a 
British  inventor,  who  patented  it  in  England  in  1897,  and  that  Full- 
man  got  his  ideas  from  this,  the  only  new  feature  which  he  introduced 
being  the  automatic  cut-off,  to  put  out  the  light  when  the  process  was 
completed,  this  being  done  by  hand  in  the  Hall  apparatus.  The  nov- 
elty of  the  device  is  thus  made  to  depend  on  this  added  feature.  That 
it  is  important  to  have  the  light  cut  off  at  just  the  right  moment  must 
be  conceded.  Not  only  is  electricity  economized  and  over  printing 
avoided,  but,  being  automatically  regulated,  the  exact  amount  of  ex- 
posure desired  is  secured,  and  the  operator  is  able  to  dismiss  it  from 
his  attention,  once  the  apparatus  is  set  in  motion.  But  unfortunately 
for  the  inventor  an  automatic  cut-off  was  not  new  in  photographic 
printing-,  being  shown  in  the  Urie  photographic  printing  machine 
(1892),  in  the  Schwarz  (1898),  as  well  as  in  the  earlier  British  patent 
(1897)  to  Suter.  In  the  Urie  apparatus  electric  light  is  used,  the  same 
as  in  the  patent  in  suit ;  the  fact  that  it  is  incandescent  instead  of  arc 
being  immaterial ;  and  the  current  is  automatically  cut  off  and  turned 
on  by  a  switch,  in  the  form  of  a  contact  plate,  located  on  the  power 
shaft  by  which  the  machine  is  operated,  and  rotated  by  it,  intermittent 
electrical  connection  bein^  thus  brought  about,  and  the  lights  turned 
on  and  turned  off,  according  to  established  periods  in  the  cycle  of  the 
machine.  In  order  to  shorten  or  lengthen  the  electrical  connection, 
the  plate  is  made  in  two  sections,  which  are  adjusted  on  each  other  cir- 
cumferentially,  and  are  held  together  by  a  suitable  clamping  screw. 
So  in  the  Schwarz  machine,  where  electric  lights  are  also  used,  provi- 
sion is  made  for  lighting  and  extinguishing  them  automatically,  the 
current  being  alternately  established  and  broken,  coincident  with  the 
exposure  desired,  by  means  of  cams  directly  connected  with  and  op- 
erated by  the  mechanism  and  motive  power  by  which  the  different  sec- 
tions of  the  sensitized  paper  are  moved  forward  successively  to  re- 
ceive impressions.  In  the  Suter,  also,  there  is  an  automatic  cut-off,  of 
some  intricacy,  which,  although  operated  by  independent  motive  pow- 
er, is  so  co-ordinated  with  the  other  parts  of  the  apparatus  that,  as 
each  section  of  the  sensitized  paper  is  brought  into  operative  position, 
an  electric  light  below  it  is  automatically  turned  on,  and  is  again  turned 
ofif  when  the  printing  is  completed.  The  distinction  is  attempted  with 
regard  to  these  machines,  that  they  are  found  in  the  photographic, 
and  not  the  blue  printing,  art,  and  the  refinement  is  even  indulged  that 
pr(^essive  blue  printing  is  an  art  by  itself.  But  photographic  copying 
or  light  printing  is  all  one ;  photography  and  blue  printing  being  sim- 
ply diflferent  phases  of  it.  Nor  is  progressive  blue  printing  anything 
apart.  In  each  the  plate  or  tracing  which  carries  the  picture  or  figure 
to  be  transcribed  is  exposed  to  the  light  which  filters  through  it,  trans- 
ferring it  by  the  effect  of  light  and  shade  to  the  sensitized  paper  pre- 
pared to  receive  it.  That  blue  prints  could  be  successfully  made  on  the 
104C.C.A.— 12 


Digitized  by  VjOOQ IC 


178  104  C.  C.  A.  REPORTS. 

Urie,  the  Schwarz,  or  the  Suter  apparatus  is  not  to  be  doubted,  the 
same  as  photographs,  so  called,  on  the  Hall  or  Fullman,  provided  a 
cylindrical  frame  would  not  stand  in  the  way.  Once,  therefore,  that  an 
automatic  cut-off  was  made  use  of  in  either  of  these  earlier  devices,  it 
was  conclusive  upon  the  novelty  of  the  idea  upon  every  one  coming  aft- 
er ;  and  the  only  thing  open  to  later  inventors  was  the  particular  means 
that  might  be  adopted  for  the  accomplishment  of  this  purpose.  To  the 
extent  that  this  is  observed  the  device  of  the  patent  may  be  good. 
But  not  beyond  that. 

An  examination  of  the  patent,  however,  discloses  that,  as  to  a  ma- 
jority of  the  claims  which  are  relied  on,*  it  is  not  so  confined,  these 
being  stated  so  broadly  that  any  kind  of  pn  automatic  cut-off  comes 
within  their  terms.  Thus,  in  the  first,  second,  third,  and  fifth  claims, 
"means  to  automatically  break  the  circuit  for  the  purpose  of  extin- 
guishing the  light";  "an  [i.  e.,  any]  automatic  device  to  cut  off  the 
light  upon  the  completion  of  the  printing  process;"  "means  for  au- 
tomatically opening  the  switch  when  the  lamp  has  completed  its  trav- 
el;" and  "means,"  etc. — ^the  same  as  in  the  first  claim — are  the  ex- 
pressions employed.  Each  of  these,  if  taken  literally,  is  realized  by 
any  character  of  automatic  cut-off,  as  applied  to  a  blue  print  machine 
of  the  Hall  type,  and  that,  indeed,  is  the  breadth  of  construction  that 
is  contended  for.  The  fourth  claim,  which  is  also  relied  on,  is  not  open 
to  this  objection;  the  cut-off  declared  for  being  "the  automatically- 
operated  switch  controlhng  the  light-circuit,"  which  is  to  be  referred 
to  the  cut-off  described  in  the  specifications  and  saves  the  claim.  But, 
so  far  as  the  others  go  beyond  this  and  call  for  "means,"  unspecified, 
by  which  the  cut-off  of  the  current  is  to  be  automatically  brought 
about,  they  are  met  by  the  references  which  have  been  cited,  and  can- 
not be  sustained.  The  court  below  seems  to  have  been  impressed  with 
the  idea  that  in  the  Urie,  Schwarz,  and  Suter  the  motive  power  which 
actuated  the  cut-off  was  external  to  the  machine  itself  and  not  de- 
pendent! for  its  action  on  the  movement  of  the  lamp  in  relation  to  the 

1  The  following  are  the  daima  of  the  patent  referred  to. 

(1)  In  an  apparatus  for  copying  or  reproducing  drawingSt  etc.,  the  combina- 
tion of  a  cylinder,  means  to  support  the  subject-matter  to  be  copied  or  repro- 
duced upon  the  exterior  of  said  cylinder,  an  arc-lamp  adapted  to  be  lowered 
into  the  interior  of  said  cylinder,  and  means  to  automatically  break  the  cir- 
cuit for  the  purpose  of  extinguishing  the  light 

(2)  A  printing  frame  and  a  lamp,  movable  one  in  relation  to  the  other.  In 
combination  with  an  automatic  device  to  cut  off  the  light  upon  the  completion 
of  the  printing  process. 

(3)  In  an  apparatus  for  copying  drawings,  etc.,  the  cylindrical  printing- 
frame,  the  suspended  electric  arc  lamp  and  means  for  controlling  Its  descent 
within  the  frame,  an  electric  switch  controlling  the  light-circuit,  and  means 
for  automatically  opening  the  switch  when  the  lamp  has  completed  Its  travel. 

(4)  In  an  apparatus  for  copying  drawings,  etc.,  the  cjlindrical  support  for 
the  drawing,  a  suspended  lamp  arranged  to  descend  axially  within  the  frame, 
a  governing  apparatus  for  controlling  the  descent  of  the  lamp,  and  the  auto- 
matically-operated switch  controlling  the  light-circuit 

(5)  In  an  apparatus  for  copying  or  reproducing  drawings,  etc.,  the  combina- 
tion of  a  cylinder  adapted  to  be  rotated,  means  to  support  the  subject-matter 
to  be  copied  or  reproduced  upon  the  exterior  of  said  cylinder,  an  arc-lamp 
adapted  to  be  lowered  into  said  cylinder,  and  means  to  automatically  break 
the  circuit  for  the  purpose  of  extinguishing  the  light 
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frame,  but,  however  this  may  be  and  whatever  of  novelty  may  reside 
in  the  agency  of  the  lamp  in  effecting  the  cut-off,  as  a  feature  of  the 
device  in  suit,  it  does  not  change  the  fact  that  the  automatic  cutting  off 
of  the  light,  when  the  printing  is  through,  was  old  in  the  art,  and  that 
no  one  therefore  could  monopolize  the  idea  such  as  is  attempted  here. 
Stress  is  also  laid  on  the  fact  that,  in  the  interference  proceedings 
which  were  declared  in  the  Patent  Office  between  Pullman  on  the  one 
hand,  and  Herman,  under  whom  the  defendants  are  acting,  on  the  oth- 
er, invention  was  asserted,  and  the  right  of  a  patent  on  the  strength 
of  it  contended  for,  the  case  being  carried  in  the  end  to  the  Court  of 
Appeals  of  the  District  of  Q)lumbia,  and  the  right  of  Fullman  at  ev- 
ery stage  sustained.  But  the  scope  of  the  invention  was  not  involved 
in  those  proceedings,  nor  whether,  as  now,  it  was  patentable  if  broadly 
maintained.  The  only  question  there  was  one  of  priority  between  the 
two  contestants,  and  that  is  all  for  which  the  decision  stands.  It  is 
no  doubt  persuasive  that  in  those  proceedings  invention  was  affirmed 
by  the  parties  who  now  deny  it ;  but  that  cannot  be  allowed  to  prevail 
over  other  considerations  by  which  it  is  necessarily  controlled.  Nor  is 
the  ordinary  presumption  to  be  indulged  in  favor  of  the  patent,  because 
of  the  action  of  the  Patent  Office  in  allowing  it ;  the  Urie,  Schwarz, 
and  Suter  patents,  as  it  appears,  not  having  been  referred  to,  as  they 
have  been  here.  There  is  enough,  moreover,  for  the  prestmiption  to 
act  upon  (if  it  be  regarded  as  important),  in  the  particular  device  de- 
scribed in  the  specifications  and  declared  for  in  other  claims  which 
are  good ;  all  that  is  now  denied  to  the  invention  being  the  right  to  any 
extended  breadth  of  scope.  The  same  also  is  to  be  said  of  tne  alleged 
recognition  which  has  been  given  to  the  invention  by  the  public,  the 
complainant,  as  it  seems,  under  the  advice  of  counsel  having  bought 
up  the  patent  rather  than  contested  it,  and  other  parties  having  either 
taken  out  licenses,  or  discontinued  infringement  upon  failure  to  ne- 
gotiate for  them  upon  satisfactory  terms.  These  are  matters  which  are 
no  doubt  entitled  to  consideration  under  ordinary  circumstances,  but 
they  are  of  no  significance  against  the  showing  here.  Nor  is  it  nec- 
essary to  dwell  upon  the  suggestion  that  applications  were  made  for 
blue  print  machines  with  'an  automatic  cut-off  by  four  different  in- 
ventors about  the  same  time,  Fullman  and  Herman  among  the  rest. 
The  fact  that  so  many  persons  caught  the  idea  goes  rather  to  prove 
that  it  was  simple  and  obvious,  and  not  that  it  required  inventive 
genius  to  conceive.  It  is  not  like  the  case  where  the  art  is  waiting  for 
the  device,  and  inventors  striving  unsuccessfully  to  produce  it,  under 
which  circumstances  invention  may  well  be  held  to  appear. 

The  invention  not  being  able  therefore  to  be  asserted  broadly,  the 
claims  in  controversy  where  this  is  done  are  invalid  and  the  patent  to 
that  extent  cannot  be  sustained.  Nor  is  the  complainant  bettered 
if  the  cut-off  described  in  the  specifications  is  read  into  the  claims  in 
order  to  save  them,  assuming  that  this  can  be  done,  the  defendants  in 
that  case  not  infringing  upon  them,  their  device  in  this  respect  not  be- 
ing the  same. 

It  remains  to  consider  the  effect  to  be  given  to  the  fourth  claim,  as 
to  which,  as  already  intimated,  no  objection  can  be  made.  One  of  the 
elements  which  is  there  declared  for,  however,  is  "a  governing  ap- 
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paratus  for  controlling  the  descent  of  the  lamp";  and  this,  as  de- 
scribed in  the  specifications,  to  which  resort  for  it  must  be  had,  con- 
sists of  a  clock  escapement,  the  same  as  in  the  Hall  machine,  from 
which  the  appliance  is  taken  bodily.  And  there  being  no  novelty,  by 
reason  of  the  Hall,  in  controlling  the  descent  of  the  lamp,  any  other 
means  that  might  be  devised  for  doing  so  was  open  to  the  defendants, 
the  present  inventor,  as  to  this  feature,  also  being  confined  to  the  par- 
ticular means  shown.  But  this  the  defendants  do  not  employ,  the  con- 
trol in  their  machine  being  effected  by  means  of  a  hydraulic  cylinder 
and  piston,  which  is  not  at  all  the  same.  This  is  enough  to  distinguish 
the  device,  but  there  is  also  a  difference  in  the  cut-off  used.  This  does 
not  consist  of  a  counterweight  and  tripping  mechanism,  such  as  arc 
described  in  the  specifications,  the  cutting  off  of  the  current  in  the  de- 
fendants* machine  being  brought  about  by  a  switch  contact,  made  by 
a  stop  attached  to  the  cord  on  which  the  lamp  is  hung,  which  is  drawn 
into  contact  as  the  lamp  reaches  the  bottom  of  the  frame.  It  is  true 
that  in  both  the  complainant's  and  the  defendants'  machine  the  lamp 
as  it  descends  draws  up  the  particular  means  by  which  the  cut-ofT  is 
produced,  and  to  this  extent  there  is  a  certain  measure  of  similarity 
between  the  two.  But  that  is  as  far  as  it  goes,  the  short  circuiting  by 
positive  contact,  which  takes  place  in  the  one  instance,  not  being  at 
all  the  same  as  the  trip-switch  cut-off,  by  which  the  current  is  broken 
in  the  other.  In  neither  of  these  two  respects  therefore  is  the  fourth 
claim  realized  in  the  defendants'  device,  and  infringement  of  it  is  not 
thus  made  out.  And  the  same  is  true,  as  it  will  be  observed,  of  the 
other  claims  relied  on,  if  narrowed  down  by  reference  to  the  specifica- 
tions sufficiently  to  be  sustained. 

It  results,  therefore,  that,  however  considered,  the  complainant's 
case  is  without  merit,  and  that  the  decree  must  be  reversed  with  di- 
rections to  dismiss  the  bill  on  the  ground  of  noninfringement,  with 
costs. 
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aSl  Fed.  433.) 

LEWIS  V.  NEW  YORK  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    October  3,  1910.) 

No.  22,  March  Term,  1910. 

1.  INSUBAKCB  (i  249*)— Action  bt  Hold&b  or  Lmc  Policy  roB  Bbkach  oy 

Contract— Plbadino  . 

Where  plalntiir,  who  was  the  holder  of  a  life  insurance  policy  issued 
by  defendant,  by  the  terms  of  which  he  was  ^ititled  to  borrow  from  de- 
fendant a  certain  sum  on  the  security  of  the  policy,  such  sum  having 
relation  to  the  amount  of  premiums  paid,  alleged  in  his  statemoit  of 
daim  that  defendant  had  refused  to  make  him  a  loan  for  the  full  amount 
to  which  he  was  entitled,  and  prayed  Judgment  for  damages,  and  fur- 
ther alleged  fAds  showing  that  defendant  was  desirous  that  he  should 
keep  the  policy  in  force,  such  allegations  were  in  affirmance  of  the  con- 
tract, and  did  not  ^title  him  to  recover  back  the  premiums  paid  as  on 
a  repudiation  of  it  for  the  alleged  breadi. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Dec.  Dig.  I  249.*] 

2.  insitrance  (i  248*) — ^rescission  ot  life  insurance  contract— breach  ov 

Agreement  to  Make  Loan— Subsidiary  Covenant. 

A  provision  in  a  life  insurance  policy  giving  the  insured  the  right  to 
borrow  money  from  the  Insurer  on  the  security  of  the  policy  in  progres- 
sive sums  as  the  policy  aged  is  not  an  indivisible  part  of  the  contract, 
but  creates  a  subsidiary  or  collateral  contract,  a  breach  of  which  can  be 
compensated  in  damages;  and  such  a  breach  by  the  insurer  is  not  a 
repudiation  of  the  contract  for  insurance,  which  entitles  the  insured  to 
rescind  and  recover  the  premiums  paid. 

[Ed-  Note. — ^For  other  cases,  see  Insurance,  Dec.  Dig.  S  248.*] 

8.  Insura?9Ce  (f  248*) — Rescission  of  Lifb  Insxtrance  Contract— Right  of 
Insured— Steps  Taken  to  Avoid. 

Plaintiff  held  a  life  insurance  policy  issued  by  defendant,  which  gave 
him  the  ri?ht  to  a  loan  from  defendant  on  signing  an  application  therefor 
pledging  the  policy  as  security.  Plaintiff  had  borrowed  a  portion  of  the 
amount  to  which  he  was  entitled ;  but,  desiring  the  remainder,  he  wrote 
defendant  in  New  York,  demanding  the  same.  The  letter  would  not  reach 
defendant  until  the  next  day,  but  on  the  morning  of  the  second  day,  no 
answer  having  been  received,  plaintiff  commenced  an  action  to  rescind 
the  contract  on  the  ground  of  the  alleged  breach  of  the  agreement  by  de- 
fendant. Held  that,  conceding  that  the  refusal  by  defendant  to  make  the 
increased  loan  would  afford  ground  for  rescission,  it  could  not  be  charged 
with  default  because  of  its  failure  to  answer  within  the  time  allowed. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  S  248.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  by  Daniel  C.  Lewis  against  the  New  York  Life  Insurance 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

For  opinion  below,  see  173  Fed.  1009. 

Reynolds  D.  Brown,  for  plaintiff  in  error. 
Arthur  G.  Dickson,  for  defendant  in  error. 

Before  LANNING,  Circuit  Judge,  and  BRADFORD  and  ARCH- 
BALD,  District  Judges. 

*Vor  other  cases  tee  same  topic  4  i  ifUMBSB  in  Deo.  4  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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ARCHBALD,  District  Judge.  The  plaintiff  was  insured  in  the  de- 
fendant company  for  $30,800  on  the  ordinary  life  20-year  standard 
accumulation  plan,  by  a  policy  bearing  date  July  12,  1904,  and  con- 
taining a  provision  for  a  cash  loan,  the  right  to  which,  as  he  claims, 
he  was  not  permitted  to  enjoy.  And  the  company,  according  to  this, 
having  broken  their  contract,  this  action  was  brought  to  recover  the 
damages.    The  clause  of  the  policy  which  was  relied  on  is  as  follows : 

"The  insured  may  obtain  cash  loans  on  the  sole  security  of  this  policy,  on 
written  request,  at  any  time  after  it  has  been  in  force  two  full  years,  if  pre- 
miums are  duly  paid  to  the  anniversary  of  the  insurance  next  succeeding  the 
date  after  the  loan  may  be  obtained.  The  insured  shall  pledge  this  policy 
and  its  accumulations  as  collateral  security  for  such  loans.  In  accordance 
wjth  the  terms  contained  In  the  company's  then  existing  form  of  policy  loan 
agreement.  The  amount  of  loan  available  at  any  time  is  stated  in  the  table 
on  the  second  page,  and  Includes  loans  then  unpaid.  Interest  will  be  at  the 
rate  of  five  (5)  per  cent  per  annum,  payable  in  advance  to  the  next  anniver- 
sary, and  annually  in  advance  on  that  date  and  thereafter." 

By  the  table  which  is  there  referred  to,  the  insured,  after  four  years, 
was  entitled  to  borrow  $1,940;  and  in  part  availing  himself  of  this, 
on  March  18,  1908,  the  plaintiff  had  secured  $1,300,  which  was  all 
that  he  required  at  the  time,  but  was  $640  less  than  he  was  privileged 
to  borrow.  A  year  later,  however,  the  last  of  May,  1909,  not  being 
satisfied  with  the  policy  because  of  the  deferred  dividend  arrangement, 
he  made  up  his  mind  to  change ;  but,  there  being  no  provision  in  the 
policy  for  a  cash  surrender  value,  he  decided  to  realize  on  it,  by  bor- 
rowing up  to  the  limit  and  then  letting  the  policy  lapse,  and  he  accord- 
ingly applied  to  the  company  through  the  agency  at  Philadelphia  for 
a  further  loan  upon  it.  The  representatives  of  the  company,  to  whom 
he  applied,  being  made  aware  of  his  purpose,  endeavored  to  dissuade 
him,  and  suggested  without  success  that  he  take  a  new  form  of  policy, 
with  regard  to  which  there  were  some  negotiations.  The  policy,  on 
account  of  the  existing  loan,  being  in  the  possession  of  the  company 
in  New  York,  the  additional  amount  to  which  he  was  entitled  was  not 
known  to  him,  and  in  the  course  of  his  interviews  with  the  Philadel- 
phia agents  he  was  advised  that,  on  July  12,  1909,  after  the  payment 
of  his  next  premium,  amounting  to  $960,  he  would  be  entitled  to  a 
loan  of  $2,556,  or  $1,256  more  than  he  then  had ;  it  being  stated  to 
him  that  until  then  the  policy  had  no  further  loanable  value.  Having 
obtained  a  copy  of  the  policy,  however,  he  discovered  that  this  was 
not  so,  and  that  he  had  been  entitled  all  along  to  $1,940,  or  $640  more 
than  he  had  received,  and  he  thereupon  made  a  demand  by  letter,  July 
7,  for  this  further  accommodation.  But  on  July  9,  two  days  later, 
having  obtained  no  reply,  and  there  being  but  three  days  until  the  next 
premium  was  due,  he  began  this  action.  At  the  trial  the  plaintiff,  up- 
on this  showing,  was  allowed  a  verdict  of  $640,  the  difference  between 
the  loan  which  he  had  and  $1,940,  the  amount  which  he  had  a  right 
to.  Not  content  with  this,  however,  he  claimed  the  full  amount  of 
the  premiums  paid,  on  the  basis  that  there  was  a  breach  of  the  policy, 
which  justified  a  rescission  and  authorized  a  recovery  of  everything 
that  had  been  paid  under  it.  And,  this  being  denied  him,  the  case  is 
brought  here  for  consideration. 
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The  plaintiff  in  his  statement  of  claim  declares  for  damages  for  a 
breach  of  the  agreement  to  loan  him  the  amount  he  was  entitled  to, 
which  affirms  the  contract,  and  not  for  the  premiums  paid,  which  re- 
pudiates it ;  the  one  cause  of  action  being  distinctly  different  from  the 
other.  American  Life  Ins.  Co.  v.  Shultz,  82  Pa.  46.  This  appears  by 
the  ad  damnum  clause,  where  in  conclusion  it  is  declared : 

"Wherefore  the  plaintiff  claims  damages  from  the  defendant  In  the  sum  of 
$6,000,  at  which  sum  the  plaintiff  estimates  the  damages  which  he  has  suf- 
fered by  reason  of  the  willful  failure  and  refusal  on  the  part  of  the  defend- 
ant company  to  con^ly  with  the  terms  of  the  policy  aforesaid." 

It  is  true  that,  leading  up  to  this,  after  setting  out  the  facts  substan- 
tially as  they  are  given  above,  it  is  averred  that,  receiving  no  further 
reply  from  the  company  to  his  written  request  for  a  loan  on  July  7, 
he  notified  them  on  July  9,  through  his  counsel,  that  he  treated  their 
refusal  to  make  the  loan  as  a  breach  of  the  entire  contract,  and  that 
he  was  not  willing  in  consequence  to  continue  paying  the  premiums, 
which,  so  far  as  it  goes,  may  seem  to  be  a  repudiation  of  the  policy. 
But  it  is  also  further  averred  that,  as  he  believes,  it  was  the  sole  pur- 
pose of  the  company,  in  declining  the  loan  and  prolonging  negotia- 
tions, to  induce  him  to  renew  the  policy,  by  paying  the  premium  to 
come  due  July  12,  which  negatives  any  intent  on  the  part  of  the 
company  to  abrogate  the  policy,  or  no  longer  be  bound  by  it,  and,  on 
the  contrary,  expressly  affirms  their  desire  to  keep  on  with  it,  in  con- 
firmation of  which  it  is  stated  that  the  plaintiff  was  assured  by  the 
representatives  of  the  company,  at  Philadelphia,  that,  upon  payment 
of  the  next  annual  premium,  he  would  be  entitled  to  a  loan  of  $2,556, 
or  $1,256  more  than  he  then  had;  the  only  difference  between  the 
parties  thus  being  that  he  claimed  the  right  to  $640  more  at  once,  be- 
fore the  next  premium  was  due,  and  that  the  company  did  not  imme- 
diately fall  in  with  this.  And  the  damages  claimed,  on  the  strength 
of  these  averments,  being  those  sustained  by  the  refusal  of  the  com- 
pany to  make  the  additional  loan,  whatever  might  otherwise  have  been 
made  out  of  the  facts  stated,  the  action  cannot  be  regarded  as  pro- 
ceeding for  anything  outside  of  that.  These  damages  consisted  in  the 
difference  between  the  loan  which  the  plaintiff  had  obtained,  and  the 
loan  which,  by  the  terms  of  the  policy,  he  was  entitled  to,  which  the 
company,  in  disregard  of  their  agreement,  refused  to  allow  him, 
amounting  to  $640,  the  judgment  which  he  recovered.  And,  having 
thus  got  all  that  he  declared  for,  there  was  no  error  in  holding  him 
down  to  it. 

But  not  to  decide  the  case  on  a  question  of  pleading,  and  assuming 
that  the  liability  of  the  company  for  the  premiums  paid,  based  on  a 
rescission  of  the  policy,  was  open  for  determination,  the  plaintiff 
shows  no  cause  of  action  beyond  that  which  was  allowed  him.  The 
right  to  rescind  and  recover  the  premiums  paid  was  not  justified  by 
the  refusal  of  the  company  to  loan  the  additional  amount  named  in 
the  policy.  The  right  to  rescind  is  an  extreme  right,  and  it  is  not  every 
breach  of  contract  that  warrants  its  exercise.  It  exists,  however, 
where  the  contract  is  entire,  and  either  in  time  or  manner  of  perform- 
ance is  broken  by  either  party  from  the  outstart.    Norrington  v.  Wright, 
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115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366;  Bowes  v.  Shand,  L.  R.  2 
App.  Cases,  455 ;  Pope  v.  Porter,  102  N.  Y.  366,  7  N.  E.  304.  But 
where  the  contract,  if  divisible,  or  even  if  indivisible,  is  made  up  of  sev- 
eral distinct  and  similar  acts,  to  be  separately  and  successively  per- 
formed, the  right  to  rescind,  according  to  some  of  the  authorities,  de- 
pends on  whether  the  conduct  of  the  party  in  default  is  such  as  evinces 
an  intent  to  abandon  the  contract,  or  no  longer  be  bound  by  its  terms. 
Mersey  v.  Naylor,  L.  R.  9  App.  Cases,  244;  Blackburn  v.  Reilly,  47 
N.  J.  Law,  290,  1  Atl.  27,  54  Am.  Rep.  159 ;  Harding  v.  York  Knit- 
ting Mills  (C.  C.)  142  Fed.  228.  But  never  does  the  failure  to  perform 
afford  ground  for  rescission,  unless  it  be  such  as  to  defeat  the  object 
of  the  contract,  and  not  simply  go  to  a  subsidiary  part  of  it,  which 
can  be  fully  compensated  in  damages.     9  Cyc.  635,  650;    24  Am, 

6  Eng.  Encyc.  Law  (2d  Ed.)  644.  As  is  said  in  Weintz  v.  Hafner,  78 
111.  27: 

"For  partial  dereliction  and  noDCompllance  in  matters  not  necessarily  of 
first  importance  to  the  accomplishment  of  the  object  of  the  contract,  the  party 
injured  must  still  seek  his  remedy  upon  the  stipulations  of  the  contract  it- 
self." 

Or,  as  is  put  in  City  of  Elgin  v.  Joslyn,  136  111.  525,  26  N.  E.  1090: 

"A  slight  or  partial  neglect  to  observe  some  of  the  terms  or  conditions  of  a 
contract  will  not  Justify  a  rescission  or  abandonment" 

It  is  only  where  the  breach  goes  to  that  which  is  vital  that  this 
course  is  open.  But,  if  that  be  so,  the  plaintiff  had  no  right  to  throw 
up  the  policy  and  sue  for  the  premiums  simply  because  the  company 
failed  to  honor,  offhand,  the  additional  loan  required  of  them.  The  re- 
fusal, under  the  circumstances,  cannot  be  said  to  have  evinced  an  in- 
tent not  to  be  bound  by  or  live  up  to  the  terms  of  the  contract,  if  that 
is  the  criterion.  Indeed,  it  is  a  question  whether,  rightly  considered, 
there  was  a  refusal  at  all ;  the  plaintiff  not  having  given  time  for  it. 
And  much  less  can  it  be  said  that,  the  company  having  broken  one 
part  of  the  contract,  there  was  no  assurance  that  they  would  regard 
the  rest  of  it,  which  magnifies  the  breach  out  of  all  proportion  to  its 
real  significance.  The  fact  is  that  the  agreement  for  a  loan  was  mere- 
ly subsidiary  to  the  main  purpose  of  the  policy,  which  was  to  insure 
the  plaintiff  for  the  benefit  of  the  party  designated;  the  right  to  a 
progressive  loan  as  the  policy  aged,  being  an  accommodation  altogeth- 
er secondary  and  subordinate,  valuable,  no  doubt,  but  not  vital. 

It  certainly  was  no  more  important  than  the  right,  under  certain 
conditions,  to  a  paid-up  policy ;  and  yet  it  has  been  held,  in  numerous 
cases,  that  the  breach  of  this  provision  does  not  entitle  the  insured  to 
recover  the  premiums  paid  as  upon  a  rescission.  Watts  v.  Phoenix 
Mut.  Life  Ins.  Co.,  16  Blatchf.  228,  Fed.  Cas.  No.  17,294;  Phoenix 
Mut.  Life  Ins.  Co.  v.  Baker,  85  111.  410;  Rumbold  v.  Penn.  Mut.  Life 
Ins.  Co.,  7  Mo.  App.  71;   Union  Central  Life  Ins.  Co.  v.  McHugh, 

7  Neb.  66 ;  Insurance  Co.  v.  Matthews,  8  Lea  (Tenn.)  499.  And  the 
same  ruling  was  made  with  regard  to  the  refusal  to  permit  a  change 
of  the  beneficiary.  Harris  v.  Scrivener  (Tex.  Civ.  App.)  78  S.  W.  705. 
And  the  failure  to  return  a  part  of  the  premiums,  as  agreed  in  the 
policy.    Insurance  Co.  v.  Heidel,  8  Lea  (Tenn.)  488.    It  is  true  that. 
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in  each  of  these  cases,  the  action  was  for  damages  for  a  breach  of  the 
contract,  and  not  in  terms  for  the  premiums.  But  it  was  held  in  each, 
which  is  the  significant  thing,  that  the  premiums  were  not  a  measure 
of  the  damages. 

The  case  of  N.  Y.  Life  Ins.  Co.  v.  Pope,  68  S.  W.  861,  24  Ky.  Law 
Rep.  485,  is  also  in  point  the  suit  there  being  for  a  rescission  and  a  re- 
covery of  the  premiums,  on  the  ground  that  there  had  been  a  refusal 
of  a  loan  by  the  company,  in  violation  of  the  policy ;  but  it  was  held 
that  the  plaintiff  was  only  entitled  to  damages.  It  is  true  that,  in  Key 
V.  Insurance  Co.,  107  Iowa,  446,  78  N.  W.  68,  the  policy  holder,  on 
the  refusal  of  a  loan,  was  allowed  to  rescind  and  recover  the  premi- 
ums. But,  as  an  inducement  to  take  out  the  policy,  there  had  been 
an  express  agreement  in  that  case  to  make  a  loan  on  certain  personal 
property,  with  the  policy  as  collateral ;  and  this  being  the  inducement 
which  moved  the  plaintiff  to  insure,  the  refusal  went  directly  to  the 
cc«isideration.  The  case  is  thus  to  be  distinguished  from  the  ordinary 
one,  where,  as  here,  the  agreement  for  a  loan  is  merely  an  incident; 
the  opportunity  afforded  by  it  not  being  the  moving  cause  for  taking 
out  the  policy.  And,  except  as  so  distinguished,  the  case  does  not- 
meet  with  our  approval. 

It  is  urged,  however,  that  this  court,  in  Supreme  Council  v.  Black, 
123  Fed.  650,  69  C.  C.  A.  414,  sustained  the  right  to  rescind  and  re- 
cover back  the  premiums  where  there  has  been  a  breach  of  the  insur- 
ance contract.  But  the  attempt  there  was  to  cut  down  the  policy,  by 
an  amendment  of  the  by-laws,  from  $5,000  to  $2,000;  the  company 
deciding  that  this  was  the  highest  amount  for  which  thereafter  a  poli- 
cy should  issue.  This,  as  was  said  of  a  similar  attempt  in  Becker  v. 
Berlin  Ben.  Soc.,  144  Pa.  232,  22  Atl.  699,  27  Am.  St.  Rep.  624,  was 
a  repudiation,  pure  and  simple,  there  being  an  entire  abrogation  of 
the  existing  policy,  and  the  substitution  of  another  and  very  different 
one;  the  amount  of  insurance  being  reduced  over  one-half  from  that 
on  which  the  insured  had  been  paying  premiums.  Going  as  this  did 
to  the  root  of  the  contract,  the  insured  was  not  obliged  to  submit,  but 
had  the  right,  as  it  was  hdd,  to  rescind  and  sue  for  what  he  had  paid 
on  it.  It  is  not  at  all  like  the  present  case,  where,  if  there  was  any 
breach,  it  was  merely  of  a  minor  feature. 

But,  assuming  that  the  plaintiff,  for  the  refusal  of  a  loan,  was  en- 
titled to  rescind,  he  did  not,  in  our  judgment,  put  matters  in  shape  to 
do  so.  The  written  request  for  the  loan,  which  was  required  by  the 
policy,  was  not  made  until  July  7,  and  was  not  received  by  the  com- 
pany, at  the  home  office  in  New  York,  where  the  policy  was  in  pledge 
for  the  existing  loan  of  $1,300,  until  the  day  following;  and  before 
a  reply,  in  the  reasonable  course  of  events,  could  be  made  to  it,  the 
plaintiff,  the  next  morning,  July  9,  appeared  at  the  branch  office  in 
Philadelphia,  where  he  had  filed  his  request,  and  peremptorily  de- 
manded his  money.  And,  upon  being  advised  that  no  reply  had  as 
yet  been  received,  he  went  off  and  at  once  brought  suit,  charging  the 
company  with  having  broken  the  agreement.  But,  according  to  the 
terms  of  the  policy,  in  order  to  lay  grounds  for  a  loan,  the  plaintiff 
had  not  only  to  make  a  written  request,  as  he  did,  but  he  had  also  to 
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sign  a  loan  agreement,  pledging  the  policy,  and  obligating  himself,  as 
therein  provided.  He  may  have  been  dependent  on  the  company  for 
the  form  of  this  agreement ;  but,  without  waiting  or  asking  for  that, 
two  days  after  his  request  was  made,  the  present  suit  was  instituted. 
The  right  to  a  loan  was  not  like  money  in  the  bank  to  be  demanded 
over  the  counter.  Not  only  were  there  certain  formalities  to  be  ob- 
served, as  just  stated,  but,  the  question  of  a  loan  having  to  be  referred 
to  the  officers  of  the  company  in  New  York,  the  representatives  in  the 
Philadelphia  office  having  apparently  no  authority  over  it,  a  reasonable 
time  had  necessarily  to  elapse,  after  the  request  was  sent  in,  before  a 
response  could  be  expected,  and  until  it  had  passed,  which  certainly 
was  not  the  case  when  suit  was  brought,  it  cannot  be  said  that  the 
company  was  in  default,  or  that  the  agreement  had  been  broken. 

It  is  true  that  the  plaintiff  began  moving  for  a  loan  the  latter  part 
of  May,  and  had  been  told,  as  we  have  seen,  by  the  representatives  of 
the  company  at  Philadelphia,  that  he  was  not  entitled  to  any  more 
than  he  had  secured  until  after  the  payment  of  the  next  premium. 
But  the  facts  show  that  he  did  not  rest  on  this.  Nor  is  it  to  be  treated 
the  same  as  if,  after  due  application,  there  had  been  an  express  denial 
by  the  company.  Having  procured  a  copy  of  thq  policy  on  June  29 
and  consulted  with  his  counsel,  it  was  plainly  to  be  seen  that  he 
was  entitled  to  $640  above  what  he  had  borrowed,  and  he  accordingly 
made  demand  for  it.  But  he  still  waited  eight  days,  until  July  7, 
after  he  had  returned  from  his  vacation;  and  if  he  had  the  right  to 
put  the  matter  off  in  this  way,  for  his  own  convenience,  he  cannot 
blame  the  company  for  the  predicament  in  which  he  found  himself  by 
reason  of  the  time  for  his  next  premium  having  meantime  run  against 
him.  And  neither  had  he  a  right  to  hold  the  company  as  for  a  breach, 
two  days  after  he  made  his  demand,  because  of  there  being  only  three 
days  left  to  the  life  of  his  policy. 

It  is  urged,  as  bearing  on  the  right  to  rescind  and  recover  the  premi- 
ums, that  there  was  no  offer  by  the  plaintiff,  either  before  suit  or  aft- 
erwards, to  repay  the  $1,300  which  he  had  borrowed;  also,  that  there 
was  no  offer  to  adjust  or  make  allowance  for  the  protection  which  he 
had  enjoyed  during  the  period  for  which  the  policy  had  been  carried. 
This  was  exacted  in  Lovell  v.  Insurance  Co.,  Ill  U.  S.  264,  4  Sup. 
Ct.  390,  28  L.  Ed.  423.  But  the  necessity  for  it  was  denied  by  this 
court  in  Supreme  Council  v.  Black,  123  Fed.  650,  59  C.  C.  A.  414. 
And,  not  being  essential  to  the  case,  we  do  not  undertake  to  dispose 
of  it.  Without  regard  to  anything  that  is  so  suggested,  it  is  clear,  for 
the  reasons  already  given,  that  the  plaintiff  got  all  that  he  was  entitled 
to  in  the  $640  which  he  recovered. 

The  judgment  is  affirmed. 
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asi  Fed.  439.) 

THE  PERSIAN. 

THB  HESPERIDES. 

(Circuit  Court  of  Appeals,  Second  Circuit    August  11,  1910.) 

Nos.  266.  267. 

1.  Collision  (§  80*) — Navigation  in  Fog— Anchobino  in  Fairway. 

When  dense  fog  obscures  a  waterway  through  which  there  Is  a  well- 
defined  track  for  moving  vessels,  prudence  requires  vessels  then  moving 
therein  to  continue  with  extreme  caution,  availing  of  such  sights  and 
sounds  as  they  can  make  out  till  they  reach  some  anchorage  to  which  they 
can  .withdraw  from  the  regular  track,  leaving  the  thoroughfare  unob- 
structed by  their  presence. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  Si  152-155;  Dec. 
Dig.  i  80.*] 

2.  Collision  (§  83*) — Moving  and  Anchobed  Steamships — Foo. 

A  collision  occurred  at  night  In  a  dense  fog  off  the  Massachusetts  coast 
a  short  distance  to  the  north  of  the  northern  entrance  to  Pollock  Rip  Slue 
between  the  steamship  Persian  going  northward  and  the  steamship  Hes- 
perldes.  which  had  anchored  on  account  of  the  fog.  The  fairway  for  deei)- 
draft  vessels  navigating  up  and  down  this  part  of  the  coast  lies  for  miles 
through  dangerous  shoals  and  has  been  charted  and  marked  by  the  gov- 
en^nent  by  lightships  and  buoys.  From  the  Pollock  RJp  Shoals  Light- 
ship, which  was  a  half  mile  or  more  to  the  northward  of  the  place  of 
collision,  the  range  is  straight  to  the  southward  through  the  slue  for  4% 
miles  to  the  Pollock  lyp  Lightship,  marked  at  Intervals  of  1^^  miles  by 
Whistling  Buoy  No.  2  and  Bell  Buoy  No.  1.  and  the  preponderance  of  evi- 
dence showed  that  the  Hesperldes  was  anchored  directly  In  this  range, 
which  vessels  in  a  fog  follow  by  compass  between  the  two  lightships.  The 
Persian  stopped  on  hearing  the  fog  bell  of  the  Hesperldes,  but  on  seeing 
a  light  on  the  starboard  bow  the  master  assumed  that  It  was  on  a  small 
vessel,  starboarded  the  helm,  and  proceeded  at  greater  speed  directly 
toward  the  Hesperldes,  whose  stem  light  was  then  seen  on  the  port  bow, 
but  too  late  to  avoid  collision.  Held,  that  the  Hesperldes  was  in  fault  for 
anchoring  in  the  dense  fog  In  the  fairway,  which  was  constantly  used  by 
other  vessels  when  there  was  open  sea  to  the  east  of  her;  that  the  Persian 
was  also  In  fault  for  not  navigating  with  greater  caution  after  hearing  the 
fog  bell  of  the  other  vessel. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent.  Dig.  fS  156,  167,  175; 
Dec.  Dig.  S  83.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suits  in  admiralty  by  the  British  &  South  American  Steam  Naviga- 
tion Company,  Limited,  as  owner  of  the  steamship  Hesperides,  against 
the  steamship  Persian,  and  by  the  Miners'  &  Merchants'  Transporta- 
tion Company,  as  owner  of  the  steamship  Persian,  against  the  steam- 
ship Hesperides.  Cross-suits  for  collision.  Decrees  in  favor  of  the 
Hesperides  (159  Fed.  788),  and  the  owner  of  the  Persian  appeals.  Re- 
versed. 

This  cause  comes  here  upon  appeal  from  decrees  of  the  District 
Court,  Southern  District  of  New  York,  holding  the  steamship  Persian 
.solely  in  fault  for  a  collision  with  the  steamer  Hesperides,  which  took 
place  in  a  dense  fog,  on  the  night  of  June  29,  1907,  near  the  northern 
entrance  of  Pollock  Rip  Slue,  off  Monomoy  Island,  on  the  coast  of 

*Por  otber  cases  see  tame  topic  A  |  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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Massachusetts.    Both  vessels  were  damaged,  and  cross-libels  were  filed* 
The  opinion  of  the  district  judge  will  be  found  in  159  Fed.  788. 

Wheeler,  Cortis  &  Haight  and  Daniel  H.  Hayne,  for  appellant 
Convers  and  Kirlin,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  general  facts  are  succinctly  stated 
in  the  following  excerpts  from  the  opinion  of  the  district  judge,  it 
being  premised  that  at  Pollock  Rip  Lightship  the  course  of  vessels 
bound  up  or  down  the  coast  makes  an  abrupt  turn  of  about  90° : 

"At  the  southern  entrance  to  PoUock  Rip  Slue  is  stationed  the  PoUock 
Rip  Light  Vessel.  From  this  light  vessel  to  the  northward  at  intervals  of 
about  a  mile  and  a  half  apart  are  stationed  first  Be^  Buoy  No.  1.  the 
Whistling  Buoy  No.  2,  and  then  the  Pollock  Rip  Shoals  Light  VesseL  Th&r^ 
are  shoals  on  each  side  of  the  line  between  the  Pollock  Rip  Light  Vessel 
and  the  BeU  Buoy  No.  1;  on  the  course  of  the  Pollock  Rip  Shoals  Lightship, 
there  are  no  shoals  to  the  eastward.  All  the  region  to  the  eastward  is 
open  ocean.  The  Hesperides  that  night  was  bound  from  Boston  to  New 
York.  Shortly  after  passing  Pollock  Rip  Shoals  Light  Vessel  the  fog  became 
so  dense  that  her  pilot  decided  to  anchor.  •  •  •  Two  anchor  lights  were 
properly  set,  indicating,  under  rule  2,  a  vessel  more  than  150  feet  long  at 
anchor,  and  a  fog  bell  was  regularly  sounded  as  required  by  rule  15,  untU 
the  collision.  There  was  a  strong  southeast  wind  blowing,  so  that  the  Hes- 
perides lay  heading  generally  towards  the  southeast  WhUe  so  lying  at 
anchor  the  fog  whistle  of  a  steamer  approaching  from  the  south  was  heard, 
and  about  11:36  p.  m.  the  steamer  Persian  under  way  came  Into  collision 
with  the  Hesperides,  hitting  her  near  the  stem  with  the  Persian^s  bow  and 
causing  damage  to  both  vessels. 

"The  Persian  that  night  was  bound  from  Philadelphia  to  Boston.  H» 
witnesses  state  that  she  encountered  thick  fog  before  she  reached  tlie  Pol- 
lock Rip  Light  Vessel.  She  passed  near  the  light  vessel  and  Bell  Buoy  No. 
1.  Her  captain  testifies  that  shortly  after  passing  the  bell  buoy  she  was 
put  on  a  course  N.  E.  by  N.  %  N.  This  course  would  take  her  about  half 
a  mile  east  of  the  Pollock  Rip  Shoals  Lightship.  She  was  proceeding  care- 
fully, stopping  several  times  and  then  proceeding  ahead  slowly.  She  met 
and  passed  the  steamer  Whitney  to  the  west  of  and  before  reaching  the 
Whistling  Buoy  No.  2.  After  passing  the  Whitney,  and  while  the  whistling 
buoy  was  distinctly  heard  to  the  eastward  of  the  starboard  side  of  the 
Persian,  a  bell  of  a  vessel  was  reported  by  the  lookout.  The  engines  were 
stopped.  A  white  light  was  then  reported  on  the  starboard  side  of  the  Per- 
sian. The  engines  were  immediately  started  and  her  wheel  starboarded; 
the  captain  testifying  that  he  supposed  the  light  was  on  a  schooner  or  small 
vessel  and  that  he  would  pass  the  schooner  on  his  starboard  side.  Immedi- 
ately a  white  light  was  reported  on  the  port  bow.  Perceiving  that  the  two 
lights  were  anchor  lights  on  a  large  vessel  directly  in  front,  the  engines 
were  ordered  full  speed  astern,  but  almost  immediately,  perceiving  that  the 
Persian  still  forged  ahead,  and  that  a  collision  was  inevitable,  the  engines 
were  ordered  full  speed  ahead  and  the  wheel  put  hard  aport  This  swung 
the  Persian  around  so  that  with  her  port  bow  she  struck  the  Hesperides  a 
glancing  blow  near  the  stem." 

The  district  judge  held  the  Persian  in  fault  because  after  the  lookout 
reported  the  sound  of  the  Hesperides'  bell  ahead  she  was  not  navigated 
with  sufficient  caution,  in  that  her  captain  immediately  assumed  that 
the  first  light  he  saw  was  an  anchor  light  on  a  schooner  or  small  ves- 
sel and  ordered  the  engines  ahead  to  pass  the  supposed  schooner  on  his 
starboard  hand.    The  southeast  wind  swung  the  Hesperides  towards 
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the  northwest,  so  that  the  stem  anchor  light  was  further  away  than 
the  bow  light.    The  district  judge  found  that: 

"For  the  captain  to  have  assumed,  on  seeing  one  anchor  light,  that  the 
vessel  was  a  small  one  and  to  have  instantly  started  ahead  at  increased 
speed  under  a  starboard  helm,  only  changing  the  course  enou^  to  pass  a 
small  vessel,  was.  In  my  opinion,  not  navigating  with  caution  until  danger 
of  collision  was  over." 

He  did  not  find  the  Persian  guilty  of  faults  charged  in  the  libel, 
viz.,  proceeding  at  too  high  rate  of  speed  in  fog,  not  keeping  a  proper 
lookout,  and  failing  to  hear  the  bell  of  the  Hesperides.  The  evidence 
did  not  sustain  any  such  charges.  That  the  speed  of  the  Persian  was 
moderate  was  manifest  from  the  circumstances  that  between  sighting 
the  bow  and  the  stem  anchor  lights  there  was  time  enough  to  starboard 
the  helm,  to  put  the  engines  in  motion,  and  to  get  the  steamer  under 
stronger  way  than  she  already  had  while  drifting  under  stopped  en- 
gines. That  an  earlier  stroke  of  the  bell  was  not  heard  is  easily  ac- 
counted for  by  the  direction  of  the  wind,  possibly  also  the  earlier  stroke 
synchronized  with  a  fog  blast  from  the  Persian's  whistle. 

The  district  judge  held  the  Hesperides  free  from  fault.  The  ^p 
indicated  by  asterisks  in  the  first  quotation,  supra,  from  his  opinion 
contains  the  following: 

"(After  he  decided  to  anchor)  her  pilot  testified  that  he  headed  the  steamer 
to  the  northeast  and  proceeded  in  that  direction  for  twenty-two  minutes 
under  a  slow  bell  and  then  anchored.  Her  exact  situation,  as  afterwards 
ascertained,  was  about  half  a  mile  northwardly  from  the  Whistling  Buoy 
No.  2." 

Elsewhere  he  finds  that  she  was  anchored  at  least  half  a  mile  to  the 
eastward  of  the  range  from  the  Pollock  Rip  Light  Vessel  to  the  Pollock 
Rip  Shoals  Light  Vessel;  that  she  was  not  anchored  on  any  range, 
or  in  any  fairway,  but  in  the  open  ocean.  It  will  be  most  convenient 
first  to  consider  the  evidence  touching  the  actual  position  of  the  Hes- 
perides as  she  lay  at  anchor. 

The  testimony  first  to  be  considered  is  that  given  by  those  on  board 
of  the  Hesperides.  Her  pilot,  Quinn,  testified  that  he  passed  the  Pol- 
lock Rip  Shoals  Lightship  on  the  starboard  hand  as  near  as  it  was 
safe  to  go,  and  laid  the  regular  course  S.  by  W.  }i  W.  (about  S.  S. 
W.  by  compass)  intending  to  pass  through  the  slue.  There  was  a 
bank  of  fog  ahead.  He  could  not  see  Monomoy  Light,  or  the  Pollock 
Rip  Lightship,  or  the  gas  buoy,  or  anything.  He  held  his  course  for 
about  a  mile,  when  he  ran  into  fog,  at  that  time  hearing  the  Whistling 
Buoy  No.  2  broad  on  his  port  bow.  This  buoy  lies  about  one-half 
mile  to  the  eastward  of  the  range  between  the  two  lightships.  Consid- 
ering it  dangerous  to  run  any  longer,  he  starboarded,  changed  direc- 
tion till  he  got  the  wind  on  his  starboard  bow,  passing  the  buoy  on  his 
starboard  and  running  on  till  about  a  mile  from  it,  when  he  anchored 
at  a  place  which  he  marked  on  the  chart  with  an  A.  Moss,  the  captain, 
substantially  corroborated  this.  He  it  is  (not  the  pilot)  who  made  the 
statement  quoted  by  the  district  judge  that  the  steamer  ran  22  minutes 
to  the  northeast  under  a  slow  bell  before  anchoring.  He  said  the 
whistling  buoy  was  first  heard  a  little  on  the  starboard  bow  (the  pilot 
put  it  broad  on  the  port  bow),  explaining  that  it  is  a  most  difficult 
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thing  to  place  and  get  the  bearings  of  a  sound  in  a  fog;  that  "if  a 
dozen  men  would  try  to  take  the  bearing  of  a  sound  in  a  fog  it  would 
not  be  alike — one  would  differ  from  another." 

Helby,  the  first  officer,  testified  that  after  passing  the  lightship 
they  altered  the  course  to  N.  E.  about  10 :28  or  10 :38  p.  m.,  the  buoy 
then  being  nearly  ahead  or  a  little  on  the  port  bow  according  to  the 
sound,  and  kept  on  till  11  p.  m.,  when  they  anchored,  after  going  on 
the  new  course  as  he  estimated  about  three  miles.  Shaw,  the  first  offi- 
cer, did  not  come  on  deck  till  they  were  about  to  anchor,  was  not 
there  when  they  passed  the  lightship,  and  did  not  know  when  they 
changed  the  course.  All  this  testimony  as  to  place  of  anchorage  is  un- 
persuasive,  it  grossly  exaggerates  the  distance  run  by  the  Hesperides 
on  her  new  course ;  if  she  kept  on  for  22  minutes,  as  the  captain  tes- 
tified, or  until  she  reached  the  point  A  marked  by  the  pilot,  she  would 
have  been  far  to  the  eastward  of  t^e  whistling  buoy,  more  than  three- 
quarters  of  a  mile  from  the  range.  The  entire  testimony  of  the  un- 
prejudiced witnesses  hereafter  referred  to  flatly  contradicts  any  such 
hypothesis. 

From  the  deck  of  the  Hesperides  we  have  also  some  testimony  as  to 
the  depth  of  water  at  her  anchorage.  This,  if  clearly  established,  would 
be  important,  because  the  chart  shows  6%  fathoms  on  or  near  the 
range  where  the  appellants  contend  she  lay  and  about  8^4  ^^^^  the 
mark  A.  The  weather  conditions  at  the  time  would  increase  these 
figures  about  a  fathom.  It  was  the  practice  generally  on  the  Hesperi- 
des to  find  the  depth  of  water  when  she  came  to  anchor  in  order  to 
give  the  chief  an  idea  of  the  depth ;  that  was  the  third  officer's  duty. 
Accordingly,  Helby,  the  third  officer,  worked  the  sounding  lead  him- 
self just  after  she  came  to  anchor.  The  marks  (bits  of  bunting)  on 
the  lead  line  were  at  2,  3,  5,  7,  10,  13,  15,  17,  and  20  fathoms.  Be- 
tween 7  and  10  fathoms  there  were  no  marks  at  all.  One  has  to  es- 
timate. Helby  cast  the  line  from  the  upper  bridge.  It  was  dark  and 
foggy,  and  he  determined  the  location  between  7  and  10  with  his  hand 
and  mouth.    He  says : 

"On  account  of  the  fog,  believing  I  had  the  wet,  I  felt  down  with  my 
mouth  to  the  wet  and  took  the  line  and  Judged  accordingly." 

He  found  the  wet  between  7  and  10,  close  to  7,  estimated  it  at  7% 
fathoms,  and  so  entered  it  in  a  small  memorandum  book  which  he 
carried  in  his  pocket  from  which  to  record  entries  in  the  scrap  log. 
Dispute  arose  as  to  this  sounding,  and  there  is  no  entry  of  it  in  the 
scrap  log;  the  witness  accepting  the  statements  of  the  captain  and 
pilot.  The  chief  officer's  log  gives  the  depth  9%  fathoms ;  tfie  official 
log  9  fathoms.  The  chief  officer's  log  was  written  up  the  afternoon 
succeeding  the  collision.  Finding  no  sounding  on  the  scrap  log  he 
asked  the  third  mate,  who  kept  it,  "How  many  fathoms?"  and  he 
said,  "71/2."    He  testified  further: 

"I  went  and  asked  the  captain  how  many  fathoms  of  water  we  got,  and 
he  said,  *9%.'  I  said,  'The  (third)  mate  says  he  got  only  7%.'  He  said,  *yes.' 
And  the  pilot  said,  'There  ought  to  be  10  here,  and  we  got  9^  fathoms/  ** 

The  captain's  narrative  is  as  follows : 

When  about  to  anchor,  "I  asked  the  pilot:  *How  much  water  have  yon 
got  here?    Nine  fathoms  we  ought  to  have.'    And  I  sung  out  to  the  diief 
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oflacer  from  the  bridge  telling  him  9  fathoms  of  water.  He  sent  the  third 
officer  to  take  soundings  (who)  reported  7^.  The  pilot  said:  *That  is  non- 
sense; we  must  have  at  least  9  fathoms/  After  the  collision,  •  •  •  I 
took  the  lead  line  and  dropped  it  over  the  side  and  took  the  correct  sound- 
ing myself,  before  the  two  pilots  Quinn  and  Horton  and  the  chief  engineer, 
and  we  got  9%  fathoms  of  water.  I  took  the  sounding  on  the  upper  de<^, 
the  lower  part  of  the  bridge." 

Horton  was  the  Hell-Gate  pilot  and  Quinn's  partner,  who  came  on 
deck  just  as  the  collision  occurred.  The  chief  engineer  wha  testified 
was  not  questioned  on  this  point.  Quinn  and  Horton  corroborate 
the  captain,  although  Quinn  places  the  second  sounding  before  the  col- 
lision. They  estimated  the  depth  from  the  distance  the  10-fathom 
mark  was  above  the  water.  Horton  says  the  sounding  was  taken  by  the 
third  or  fourth  officer.  Of  these  conflicting  soundings  it  may  be  noted 
that  one  was  taken  by  a  person  in  the  discharge  of  his  routine  duty, 
without  any  expectation  as  to  what  depth  he  would  get,  and  the  lo- 
cation of  the  wet  was  determined,  as  he  said,  in  the  only  way  it  can  be 
done  in  the  dark,  by  feeling  with  the  hand  and  mouth.  The  other  was 
taken  after  the  collision  by  persons  havings  a  pre-conviction  that  it 
would  show  a  certain  depth,  and  the  location  of  the  wet  was  deter- 
mined by  an  estimate  of  the  distance  a  bit  of  bunting,  viewed  from 
above,  was  above  the  surface  of  the  water.  The  fog  was  apparently 
as  thick  and  the  light  as  obscure  at  the  time  of  the  collision  as  it  was 
at  the  time  of  anchoring,  but  the  pilot  said  they  had  a  lantern  over  the 
side. 

There  is  also  testimony  from  the  deck  of  the  Hesperides  as  to  ob- 
servatic«is  taken  the  morning  after  the  collision.  Because  of  the 
chan^^e  of  the  tide  (and  perhaps  a  shift  of  wind)  she  then  headed  N. 
N.  E.  and  got  under  way  under  a  port  wheel  which  swung  her  off 
further  to  the  eastward.  Pilot  Quinn  testified  that  "when  it  cleared" 
the  next  morning,  he  made  the  whistling  buoy  by  actual  bearing  S. 
%  W.,  having  estimated  it  by  sound  the  night  before  at  about  S.  by 
W.  %  W. ;  and  that  the  Hesperides  then  lay  almost  exactly  on  the 
line  JFrom  the  buoy  to  Pollock  Rip  Shoals  Lightship.    He  testified : 

"I  could  see  we  were  right  on  the  line  between  the  two.  I  could  see  the 
buoys  down  below ;  the  bell  buoy  and  the  gas  buoy  and  the  Pollock  Rip 
Lightship  and  the  Whistling  Buoy,  and  the  Pollock  Rip  Shoals  Lightship 
and  also  the  red  buoy  No.  2." 

Had  this  panorama  unfolded  while  the  Hesperides  was  still  riding 
at  anchor,  and  had  bearings  been  then  noted,  this  evidence  would  be 
more  important ;  but  such  seems  not  to  have  been  the  case.  The  pilot 
does  not  say  she  was  at  anchor  when  he  took  the  bearings,  and  the 
evidence  of  the  captain  indicates  she  was  then  under  way.  He  was 
asked  the  question  whether  when  he  got  under  way  the  morning  after 
the  collision  he  saw  the  whistling  buoy.     He  replied : 

"After  we  got  under  way  in  the  morning  it  was  not  exactly  clear,  it  was 
clear  enough  to  get  under  way,  and  shortly  after  we  got  under  way  the 
chief  officer  reported  the  whistling  buoy.  We  heard  it  before  we  saw  it  on 
the  starboard  bow,  a  little  on  the  starboard  bow.  We  were  then  steering 
south  by  east  by  compass;  I  think  it  was  that  (Evidently  the  Hesperides 
had  swung  under  the  port  wheel  considerably  to  the  eastward  from  her 
heading  at  anchor  of  N.  N.  £.)     The  bearing  of  the  sound  was  about  south 
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by  compass,  on  the  starboard  a  little.  We  passed  it  (the  buoy)  close  on  the 
port  side.  We  could  then  see  It  Within  half  a  minute  after  we  heard  the 
whistle  we  saw  the  buoy  in  going  ahead,  around  the  ship.  We  passed  close 
to  it,  and  could  distinctly  see  it" 

Corroboration  of  this  is  found  in  the  testimony  of  pilot  Quinn  touch- 
ing the  movements  of  the  steamer  Silvia,  which  lay  overnight  well 
to  the  eastward  of  the  Pollock  Shoals  Lightship : 

''She  was  coming  in  from  the  eastward.  It  cleared  out  where  he  was  be- 
fore it  did  with  me.  He  came  to  the  lightship  and  passed  me;  circled  right 
around  me  to  anchor.  He  ran  into  the  fog  and  came  back  to  the  lightship, 
and  then  he  turned  around  again,  and  it  cleared  again  when  he  got  there; 
and  I  had  started  my  anchor  up  and  he  was  coming  down  on  that  coarse 
from  one  lightship  to  the  other,  and  I  steamed  right  ahead  and  got  in  ahead 
of  him — ^we  got  under  way  before  he  got  down  to  us." 

We  are  satisfied  that  the  proof  does  not  show  that  the  location  of 
the  Hesperides  while  at  anchor  was  taken  by  range  that  morning. 

We  do  not  think  it  necessary  to  examine  in  detail  the  testimony  as 
to  the  course  of  the  Persian.  After  passing  the  bell  buoy,  she  was 
headed  a  little  to  the  eastward  of  the  regular  course  for  Pollock  Rip 
Shoals  Lightship  to  counteract  the  effect  of  wind  and  tide  which 
tended  to  carry  her  to  the  westward  and  to  make  a  clearance  for  any 
vessel  which  might  be  encountered  navigating  in  an  opposite  direc- 
tion. We  prefer  to  take  the  position  of  the  Persian  at  the  time  of 
collision,  not  from  her  witnesses,  but  from  the  independent  testimony 
of  those  on  the  Whitney  who  passed  her  just  before  collision. 

Upon  the  disputed  question  as  to  the  location  of  the  Hesperides  we 
are  fortunate  enough  to  have  two  independent  groups  of  unprejudiced 
witnesses.  The  first  of  these  came  from  the  Hamburg-American  Line 
steamer  Silvia.  She  was  bound  from  Boston  to  Baltimore.  Fog  set 
in,  so  she  anchored  for  the  night  a  mile  and  a  half  or  more  E.  N.  E. 
of  Pollock  Rip  Shoals  Lightship.  In  the  morning  at  daylight  she  got 
under  way  and  then  saw  the  Hesperides  at  anchor.  There  is  some 
dispute  between  her  captain  and  second  officer,  and  her  pilot  O'Brien, 
who  is  another  partner  of  pilot  Quinn.  It  will  not  be  necessary  to 
discuss  their  testimony  in  detail,  because  upon  the  argument  counsel 
for  the  Hesperides  submitted  a  fragment  of  chart  on  which  he  had 
indicated  the  locations  testified  to  by  different  witnesses.  Upon  this 
"G"  is  stated  to  be  the  "anchorage  of  the  Hesperides  as  given  by  Ger- 
man witnesses,"  and  G  is  substantially  on  the  range  between  the  two 
lightships. 

Finally  we  have  the  testimony  from  the  steamship  Whitney.  Her 
captain,  who  had  held  a  master's  certificate  for  19  years,  and  during 
that  entire  time  had  been  engaged  in  coast-wise  navigation  in  the  vi- 
cinity of  Boston  and  Pollock  Rip,  testified  that  he  left  Boston  on 
June  29th  bound  for  New  York.  In  the  vicinity  of  Pollock  Rip  Shoals 
Lightship  they  ran  into  a  dense  fog,  picked  up  the  lightship,  and 
passed  it  on  the  starboard  hand,  very  close,  about  100  feet  off.  He 
took  his  departure  about  11:30  or  11:35  p.  m.  from  the  lightship  on 
their  regular  course  S.  S.  W.  The  exact  compass  course  to  the  Pol- 
lock Rip  Lightship  is  S.  by  W.  ^  W.  He  steered  a  quarter  point 
more  westerly  because  when  they  go  into  the  slue  in  the  night  they 
go  well  to  the  westward  of  the  bell  buoy.    He  said: 
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*'S.  S.  W.,  I  thlok,  would  take  our  ship  right  to  the  west  of  Pollock  Rip 
Lightship.  We  wouldn't  change  our  course  at  all.  We  go  In  there  a  hun- 
derd  times  in  a  year  and  we  don't  vary  an  Inch  from  8.  8.  W.  unless  there 
is  a  strong  tide  running  from  the  westward.  Then  we  go  south  by  W.  %  W. 
(this  is  by  our  compass);  all  ships'  compasses  are  not  alike.  *  *  *  By 
our  compass  we  go  in  a  thick  fog  a  great  many  times  in  a  year,  and  we  go 
S.  S.  W.  and  go  Just  as  near  the  lightship  as  we  can  get,  and  it  will  carry 
us  to  the  other  lightship.  We  don't  alter  our  course  once  In  a  doz^i  times, 
and  I  have  run  the  Yale  throu^  there  on  the  same  courses." 

When  about  three-fourths  of  a  mile  beyond  the  Pollock  Rip  Shoals 
Lightship  he  heard  the  bell  of  a  steamer.  He  thought  at  first  it  was 
on  the  starboard  bow,  slowed  down,  and  stopped  his  engines,  but 
soon  discovered  it  was  a  little  on  the  port  bow,  put  his  wheel  hard  over 
to  port,  and  passed  her  very  close.  He  estimated  the  distance  at  200 
feet — could  see  her  lights  through  the  fog  but  not  very  distinctly.  This 
vessel  was  pretty  near  the  range  line  running  between  the  two  light- 
ships, on  the  direct  track  of  all  vessels,  very  close  to  it.  Before  pass- 
ing this  anchored  steamer  he  had  heard  the  whistle  of  another  steamer 
which  he  took  to  be  the  Persian,  because  he  knew  she  was  due  about 
that  time  and  could  tell  most  generally  the  whistles  of  the  different 
steamers  he  was  familiar  with. 

When  he  had  got  one-fourth  mile,  possibly  one-half  mile,  beyond 
the  anchored  vessel,  he  passed  this  steamer  on  his  port  hand  very 
close,  could  see  her  white  lights,  but  not  the  colored  lights.  She  was 
going  very  slow  and  stopped  for  him.  He  thought  at  the  time  that 
if  she  kept  the  course  between  the  lightships  she  would  be  likely  to  run 
into  the  anchored  vessel. 

O'Donnell,  chief  officer  of  the  Whitney,  was  on  watch  in  the  pilot 
house  with  the  captain.  He  testified  that,  dense  fog  having  set  in, 
they  passed  cbse  to  the  Pollock  Rip  Shoals  Lightship  (on  their  star- 
board side)  so  as  to  get  a  departure  to  go  down  to  the  other  lightship ; 
he  did  not  remember  whether  the  course  was  S.  S.  W.  or  S.  by  W.  ^ 
W.  Some  little  distance  below,  having  kept  a  straight  course  mean- 
while, he  heard  the  bell  of  an  ^chored  vessel,  very  nearly  on  the  port 
bow.  The  wheel  was  put  hard  aport  to  clear  her,  and  almost  immedi- 
ately after  hearing  the  bell  he  saw  her  lights.  They  passed  her  on 
their  port  hand  not  over  200  feet  away.  After  passing  their  course 
was  S.  by  W.  ^  W.,  and  after  going  as  he  thought  not  over  %  mile 
they  passed  the  Persian  on  their  port  side.  He  knew  her  whistle,  hav- 
ing served  on  her  as  second  mate.  He  passed  her  near  enough  to  see 
her  lights.  She  stopped  her  engines.  He  heard  the  answer  signal  in 
her  engine  room.    He  said: 

*The  andiored  vessel  was  on  the  range  llne^  in  my  way  of  thinking." 

We  see  no  reason  to  discredit  this  very  specific  testimony.  The  wit- 
nesses were  disinterested.  They  had  committed  no  fault  of  navigation 
and  were  charged  with  none.  They  had  been  involved  in  no  catas- 
trophe. They  were  experienced  navigators  familiar  with  the  locality. 
There  is  no  reason  to  doubt  that  they  made  departure  from  a  point 
close  to  the  upper  lightship,  nor  that  they  held  a  course  which  would 
bring  them  to  the  lower  lightship  as  it  had  hundreds  of  times  before. 
She  certainly  passed  the  Persian,  for  the  navigators  of  that  vessel 
104  C.CJL— 13 
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corroborate  her  officers  as  to  the  details  of  such  passing.  Nor  is  there 
any  doubt  that  the  anchored  vessel,  which  the  Whitney  passed,  was 
the  Hesperides.  There  is  no  suggestion  of  any  other  vessel  in  the 
vicinity  except  the  Persian.  Moreover,  full  corroboration  of  the  story 
of  the  Whitney's  officers  conies  from  the  Hesperides.  Pilot  Quinn 
says  that  a  steamer  which  subsequently  exchanged  whistles  with  the 
Persian  passed  down  to  the  westward  of  him.  Cornwall,  chief  en- 
gineer, says  a  steamer  passed,  which  he  knew  was  a  Metropolitan  boat 
because  he  could  see  her,  although  he  couldn't  tell  which  one  she  was. 
The  captain  says  that  the  steamer  which  passed  while  he  was  lying 
at  anchor  had  to  alter  her  course  to  pass.  Helby,  third  officer,  says  a 
vessel  passed  them  at  anchor,  but  he  did  not  take  notice  of  the  heading. 
Clucas,  who  attended  to  the  anchor  lights,  says  that  while  they  were 
hoisting  them  a  steamer  went  by  under  their  stem,  blowing  fog 
whistles.  The  chief  officer  says  a  steamer  passed  "up  tmder  the 
stern,"  and  he  could  just  see  the  loom  of  the  lights.  It  will  be  remem- 
bered that  the  Hesperides  lay  at  anchor  with  60  fathoms  of  cable, 
head  to  the  wind,  pointing  towards  the  S.  E. 

We  are  satisfied  that  the  Whitney  held  a  range  course,  and  that, 
in  the  short  time  which  elapsed  after  leaving  the  lightship,  she  did 
not  get  oflf  her  course  to  the  eastward  with  the  wind  and  the  set  of  the 
tide  tending  to  carry  her  to  the  westward.  We  conclude  therefore 
that  the  Hesperides  was  anchored  substantially  on  the  range  between 
the  two  lightships  on  the  direct  track  of  vessels  navigating  up  and 
down  the  coast  in  the  locality. 

Her  counsel,  however,  contends  that  even  if  she  rode  at  anchor  on 
the  range  she  committed  no  fault  in  so  doing,  since  at  this  upper  en- 
trance to  the  slue  there  is  open  ocean  to  the  eastward ;  that  decisions 
holding  vessels  in  fault  for  anchoring  in  a  thoroughfare  of  a  narrow 
river  or  channel  or  in  a  crowded  harbor  do  not  apply.  One  of  his  wit- 
nesses refers  in  illustration  to  a  range  between  Fire  Island  and  Sandy 
Hook,  180  miles;  but  we  have  no  such  case  here.  The  fairway  for 
deep-draft  vessels  navigating  up  and  down  this  part  of  the  coast 
lies  for  miles  through  dangerous  shoals.  It  is  a  tortuous  one  with 
abrupt  turns  and  short  reaches,  and  the  government  has  expended  a 
great  deal  of  money  in  charting,  buoying,  and  lighting  it,  so  that  ves- 
sels proceeding  about  their  lawful  business  may  travel  it  in  safety  pro- 
vided they  give  proper  attention  to  the  aids  to  navigation  thus  pro- 
vided. Referring  to  the  immediate  locality,  a  glance  at  the  Eldridge 
chart  put  in  evidence  shows  that  from  Handkerchief  Lightship  to 
Shovelfull  Lightship  the  course  is  N.  E.  by  E.  for  4%  miles;  from 
ShovelfuU  to  Pollock  Rip  Lightship  the  course  is  E.  by  S.  %  S.  for 
3%  miles;  from  Pollock  Rip  Lightship  to  Pollock  Rip  Shoals  Light- 
ship the  course  is  N.  by  E.  ^  E.  for  4l^  miles.  By  daylight,  or  when 
the  night  is  good  for  seeing  lights,  a  vessel  may  take  its  departure  from 
one  lightship  and  head  for  the  next  one;  but  when  all  lights  are  ob- 
scured her  navigator  can  proceed  with  safety  only  by  following  the 
compass  course,  which  will  bring  him  to  the  next  point  where  he 
can  be  sure  of  his  location.  To  assist  him  in  picking  his  way,  sounds 
as  well  as  lights  are  provided.  At  Handkerchief  Lightship  there  is  a 
bell  and  another  bell  at  Shovelfull,  at  Pollock  Rip  Lightship  a  steam 
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whistle,  and  at  Pollock  Rip  Shoals  Lightship  a  steam  chime  whistle. 
Along  the  way  are  flash  buoys,  red  and  white,  bell  buoys  and  whistle 
buoys,  all  intended  to  indicate  the  thoroughfare,  which  government 
hydrographers  have  sounded  and  charted  to  accommodate  vessels, 
which  have  occasion  to  pass  from  points  above  to  points  below  this 
dangerous  part  of  the  coast.  The  path  of  safety  here  is  the  indicated 
path.  We  should  be  inclined  to  think  it  imprudent  navigation  for  a 
pilot,  coming  out  of  the  north  mouth  of  the  slue  bound  for  Pollock 
Rip  Shoals  Lightship,  to  run  off  in  dense  fog  to  the  eastward  into  the 
open  ocean,  expecting  to  guess  rightly,  when  to  stop  and  turn  west- 
ward again  to  make  his  immediate  destination.  Moreover,  in  that  very 
open  water  to  the  eastward,  withdrawn  from  the  range,  he  might  ex- 
pect to  encounter  the  vessels,  which  had  elected  to  anchor  while  the 
fog  lasted  and  to  do  so  had  betaken  themselves  to  a  place  out  of  the 
direct  track  of  vessels  coming  into  or  going  out  of  the  slue.  We  are 
of  the  opinion  therefore  that  in  anchoring,  in  this  dense  fog,  substan- 
tially on  the  range,  and  in  the  direct  track  of  vessels,  instead  of  hauling 
off  to  the  eastward  so  as  to  leave  the  thoroughfare  unobstructed,  the 
Hesperides  committed  a  fault  of  navigation  which  directly  contributed 
to  bring  about  the  collision.  Bits  of  testimony  found  here  and  there 
in  the  record  indicate  that  navigators  appreciate  the  importance  of 
leaving-  the  fairway  on  ranges  unobstructed,  where  navigation  is  as 
confined  as  it  is  in  this  locality.  Helby,  third  officer  of  the  Hesperides, 
says  that  pilot  Quinn  when  he  changed  course  to  the  N.  E.  told  him 
that  he  did  so  because  the  weather  was  very  thick,  they  were  right  in 
the  very  way  of  traffic,  and  he  deemed  it  prudent  to  anchor.  The  pilot 
himself,  who  insists  that  the  Hesperides  was  anchored  a  half  mile  fur- 
ther to  the  eastward  than  we  have  found  her,  says  that  he  hauled  out 
there  to  get  off  the  regular  line  if  anything  was  coming,  and  that  he 
would  not  consider  it  wise  to  anchor  his  boat  in  a  fog  as  thick  as  it 
was  that  night  directly  on  the  range  line  between  the  two  lightships. 
The  Silvia  anchored  a  mile  and  a  half  to  the  E.  N.  E.  of  the  upper 
lightship.  Her  pilot  (Quinn's  partner),  after  much  fencing  on  cross- 
examination,  admitted  that  a  prudent  man  would  anchor  where  he  did 
rather  than  down  on  the  line.  The  captain  and  chief  officer  of  the 
Whitney  said  that  the  range  was  not  a  safe  place  to  anchor. 

We  have  not  overlooked  the  fact  that  in  The  H.  F.  Dimock,  77  Fed. 
226,  23  C.  C.  A.  123,  the  Court  of  Appeals  of  the  First  Circuit  held 
the  yacht  Alva  free  from  fault  when  at  anchor  in  a  fog  in  Pollock  Rip 
Slue.  In  that  case  the  damages  sustained  by  the  yacht  were  so  large 
relatively  to  the  stipulated  value  of  the  colliding  vessel  that  the  court 
thought  it  unnecessary  to  examine  the  question;  if  she  were  in  fault 
it  would  not  change  the  result.  In  consequence  the  Court  of  Appeals 
merely  affirmed  the  District  Court  on  this  branch  of  the  case,  and  the 
opinion  contains  no  statement  of  the  special  circumstances  which  in- 
duced the  Alva's  acquittal  from  all  charges  of  fault.  Since  that  de- 
cision this  court  has  twice  indicated  that  when  dense  fog  obscures  a 
waterway  through  which  there  is  a  well-defined  track  for  moving  ves- 
sels prudence  requires  vessels  then  moving  therein  to  continue  with 
extreme  caution,  availing  of  such  sights  and  sounds  as  they  can  make 
out  till  they  reach  some  anchorage  to  which  they  can  withdraw  from 
the  r^^lar  track,  leaving  the  thoroughfare  unobstructed  by  their  pres- 
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ence.  La  Bourgogne,  86  Fed.  475,  30  C  C.  A.  203 ;  City  of  I>>well, 
152  Fed.  593,  81  C.  C.  A.  583.  Other  authorities  which  may  be  con- 
sulted are  The  Benjamin  A.  Van  Brunt,  98  Fed.  131,  38  C.  C.  A.  668; 
The  Patience  (D.  C.)  167  Fed.  855;  The  Passaic  (D.  C.)  76  Fed.  460; 
The  Milligan  (D.  C.)  12  Fed.  338;  The  James  D.  Leary  (D.  C.)  110 
Fed.  685. 

Since  the  majority  of  the  court  concur  with  the  district  judge  in  find- 
ing the  Persian  also  in  fault,  it  is  unnecessary  for  the  writer  to  indi- 
cate the  reasons  which  induce  him  to  reach  a  different  conclusion. 

The  decrees  are  reversed,  with  half  costs  of  this  appeal  to  the  Per- 
sian, and  cause  remanded,  with  instructions  to  decree  in  conformity 
with  the  views  expressed  in  this  opinion. 


(181  Fed.  44a) 

BANKERS'  TRUST  CO.  OF  NEW  YORK  v.  T.  A.  GILLESPIE  CO.  OP 

NEW  JERSEY. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  13>  1910.) 

No.  050. 

1.  Mechanics'  Liens    (§  173*) — Time  op  Attaching  —  Relation  Back  — 

North  Carolina  Statute. 

Under  the  mechanic's  lien  statute  of  North  Carolina  (Revisal  1905,  SS 
2016,  2028),  which  gives  a  Hen  on  property  for  all  debts  contracted  for 
work  done  on  the  same  or  material  furnished,  and  requires  a  detailed 
statement  of  the  claim  to  be  filed  in  the  ofpce  of  the  superior  court  derk 
of  the  county  within  12  months  after  the  completion  of  the  labor  or  the 
final  furnishing  of  the  materials,  as  construed  by  the  Supreme  Court  of 
the  state,  where  the  claim  is  filed  within  the  time  and  in  the  manner 
prescribed,  the  lien  relates  back  to  the  time  of  the  beginning  of  the  work 
or  furnishing  of  the  materials,  and  is  efTective  against  any  subsequent  in- 
cumbrancers or  purchasers. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  liens,  Cent  Dig.  i  804; 
Dec.  Dig.  §  173.»] 

2.  Payment  (§  18*) — Requisites — Acceptance  of  Notes  by  Third  Person. 

The  acceptance  by  a  contractor  for  work  of  notes  of  a  third  party  for 
sums  which  have  become  due  under  his  contract  do  not  operate  as  a  pay- 
ment  of  the  debt  in  the  absence  of  an  agreement  to  that  effect,  either 
express  or  to  be  inferred  plainly  from  the  circumstances  and  conduct  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  {|  78-85;  Dec. 
Dig.  i  18.»1 

3.  Mechanics'  Ucnb  (I  239*) — ^Payments. 

A  corporation  engaged  in  the  construction  of  a  large  power  plant  exe- 
cuted a  mortgage  to  a  trustee,  and  placed  its  bonds  secured  thereby  in 
the  hands  of  the  trustee  for  sale  under  an  agreement  that  the  proceeds 
should  be  paid  out  by  the  trustee  only  on  vouchars  showing  that  a  like 
amount  had  been  expended  for  the  benefit  of  the  corporation.  At  times 
when  the  corporation  was  without  funds  to  meet  payments  due  the  con- 
tractor for  the  work  its  president  and  his  partner  gave  their  notes  for 
the  amount  which  the  contractor  indorsed  and  discounted.  On  one  oc^ 
casion  the  president  of  the  corporation  induced  the  treasurer  of  the  con- 
tractor by  misrepresentation  to  include  in  a  receipt  for  a  payment  $100,- 
000,  for  which  such  notes  had  been  taken,  and  the  president  afterward  by 
the  use  of  such  receipt  as  a  voucher  drew  a  like  amount  from  the  trustee 
from  the  funds  of  the  corporation.    The  notes  covered  by  sudi  receipt 

•For  other  casei  see  lame  topic  ft  |  NXTMBut  in  Doc.  ft  Am.  Digs.  1907  to  datt^  ft  Rep'r  Indoxos 
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were  not  paid,  and  were  taken  up  by  the  contractor.  The  corporation  be- 
came insolvent  owing  a  bakmce  to  the  contractor  for  which  it  obtained 
a  decree  establishing  a  mechanic's  lien^  which  took  precedence  of  the 
mortgage  in  a  suit  to  which  the  mortgage  trustee  was  a  party.  The 
president  of  the  corporation  owned  $100,000  of  its  lK>nds  which  were  held 
by  the  contractor  as  collateral  to  his  notes,  and  which  it  surrendered  to 
the  court  on  taking  decree  for  a  lien.  Held  that,  under  the  circum- 
stances, the  other  bondholders  w«re  not  entitled  to  require  the  contractor 
to  credit  the  $100,000,  so  erroneously  receipted  for  on  its  claim. 

[Ed.  Note.— For  other  cases,  see  Mechanics*  Liens,  Dec.  Dig.  S  239.»] 

4.  OOWTRACTS    (I  282*) — BUILDINO  CONTBACT—OONSTBUCriON. 

A  contract  for  the  construction  of  a  power  plant  provided  that  the 
owner  should  pay  the  actual  cost  of  labor  and  material,  and  pay  the  con- 
tractor a  commission  of  20  per  cent  thereon,  but,  if  such  cost  should  ex- 
ceed $1,500,000,  commissions  should  only  be  paid  on  that  amount  The 
work  was  to  be  done  in  accordance  with  specifications  which  were  made 
part  of  the  contract,  but  it  further  provided  that  the  owner  might  make 
any  changes  In  the  quantity  of  work  or  materials  deemed  desirable,  and 
that,  if  the  cost  should  thereby  be  increased  beyond  the  maximum  fixed, 
the  contractor  should  be  entitled  to  commissions  on  such  increase.  The 
work  was  greatly  enlarged  by  the  owner's  engineer  by  its  orders,  and  the 
engineer  included  tiie  additional  work  in  his  monthly  statements  on  which 
the  contractor  was  allowed  and  paid  commissions  as  the  work  pro- 
gressed. The  cost  of  the  work  included  in  the  original  specifications  was 
less  than  the  maximum  fixed.  Held  that,  on  the  insolvency  of  the  owner, 
its  mortgagee  was  not  entitled  to  object  to  the  allowance  to  the  con- 
tractor of  commissions  on  the  entire  cost 

[Ed.  Note.— For  other  cases,  see  Contracts,  Dec.  Dig.  I  232.*] 

5.  Mechahics'  Liknb  (|  239*)— Application  of  Payments  by  CJreditor— &■• 

CUBBD  AND  UNSKCTTBKD  DBBTS. 

Where  a  contractor  furnished  labor  and  materials  for  which  it  was 
entitled  to  a  mechfinic's  lien,  and  other  items  for  which  it  was  not  en- 
titled to  a  lien,  and  on  full  statements  made  by  the  owner's  engineer,  in- 
cluding both  classes  of  work,  it  made  payments  generally,  the  contractor 
was  entitled  to  apply  such  payments  to  the  nonlienable  items. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Dec.  Dig.  i  239.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

Ancillary  bill  filed  by  the  T.  A.  Gillespie  Company  of  New  Jersey  in 
a  creditors'  suit  against  the  Whitney  Company  and  others.  Decree  for 
the  Gillespie  Company,  from  which  the  Bankers'  Trust  Company  of 
New  York,  trustee,  appeals.    Affirmed. 

On  the  29th  of  December,  1904,  a  contract  was  entered  into  between  the 
T.  A.  Gillespie  Company,  a  New  Jersey  corporation,  and  the  Whitney  Com- 
pany, a  corporation  under  the  laws  of  North  Carolina,  for  the  construction  of 
a  canal,  dam,  and  structures  on  the  Yadkin  river  at  or  near  Hall's  Mill  Ferry, 
in  the  counties  of  Stanly  and  Montgomery,  in  the  latter  state.  The  substance 
of  the  contract  was  that  the  Gillespie  Company  was  to  furnish  all  materials, 
and  to  construct  and  complete  the  said  canal,  dam,  together  with  the  bulk- 
bead,  spillways,  wasteways,  culverts,  abutments,  and  other  structures.  The 
purpose,  of  the  worii  was  to  establish  a  plant  for  the  generation  and  distribu- 
tion of  electric  power.  The  Whitney  Company  agreed  to  pay  the  actual  cost 
of  the  work  to  the  contractor,  including  all  expenditures  by  the  contractor  for 
materials,  labor,  supplies,  explosives,  maintenance  of  tools,  plant,  appliances, 
traveling  expenses  of  foreman  and  laborers,  and  aU  of  the  expenditures  di- 
rectly connected  with  the  construction  of  the  said  work,  and  also  the  actual 
cost  of  the  work  referred  to  in  the  contract  as  unclassified  work,  end  a  sum 

*For  otbw  cases  tee  lame  topic  ft  9  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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equal  to  20  per  cent  of  the  cost  to  the  contractor  of  the  work  classified  to 
the  contract,  and  a  sum  equal  to  10  per  cent,  of  the  cost  of  the  work  Included 
in  the  contract  as  unclassified  work.  In  order  that  the  amount  of  compen- 
sation to  the  contractor,  and  the  terms  and  conditions  of  payment  may  be 
more  fully  understood,  the  following  is  copied  from  the  contract :  "The  com- 
pensation of  the  contractor  shall  also  include,  and  the  company  agrees  to  pay 
to  the  contractor  the  sum  equal  to  twenty  (20%)  per  cent  of  the  cost  of  the 
work  to  the  contractor,  as  detennined  in  the  manner  hereinbefore  provided, 
together  with  twenty  (20%)  on  the  combined  royalty  and  rental  of  seventy- 
five  cents  to  be  paid  by  the  company  to  the  Rowan  Granite  Company  for  each 
cubic  yard  of  masonry  constructed  of  its  stone,  and  20%  on  the  cost  of  the 
granite  that  has  been  delivered  at  Hall's  Mill  Ferry  by  the  company,  pro- 
vided, however,  that  no  percentage  shall  be  paid  to  the  contractor  on  the 
amount  of  railroad  freight  charges  for  delivering  stone  at  Hall's  Mill  Ferr>', 
and  provided  further  that  the  contractor's  compensation  for  'Unclassified 
Work'  shall  toclude  a  sum  equal  to  10%  of  the  cost  of  said  work  to  contractor. 
The  company  agrees  to  include  in  the  contractor's  compensation,  and  to  pay 
the  contractor  twenty  per  cent  (20%)  on  $1,200,000,  if  the  sum  of  the  cost 
of  the  work  to  the  contractor  and  royalty  and  rental,  on  which  the  contractor 
is  entitled  to  receive  20%,  should  amount  to  less  than  $1,200,000,  but  in  the 
event  of  the  company's  taking  possession  of,  and  constructing  any  part  of  said 
canal,  dam,  and  other  structures,  under  the  terms  of  this  agreement,  the  con- 
tractor's compensation  shall  include  20%  on  the  cost  of  only  the  work  actually 
constructed  by  the  contractor.  The  contractor  agrees  that  if  the  sum  of  the 
cost  of  the  work  to  the  contractor,  and  royalty  and  rental,  on  which  the  con- 
tractor is  entitled  to  receive  20%,  shall  amount  to  more  than  $1,500,000,  the 
contractor's  compensation  shall  include  twenty  (20%)  per  cent,  on  only  one 
million  five  hundred  thousand  ($1,500,000)  dollars.  The  contractor  agrees  to 
permit  the  company's  engineer  or  other  person  designated  by  the  company  to 
examine  the  contractor's  accounts  and  vouchers  relating  to  the  expenditures 
made  in  connection  with  work  included  in  this  agreement  On  or  before  the 
fifth  day  of  each  month,  the  comjmny's  engineer  shall  prepare  a  correct  state- 
ment showing  the  amount  of  money  earned  by  the  contractor  during  the  preced- 
ing month,  under  the  terms  of  this  agreement  and  the  company  agrees  to  pay 
the  contractor,  on  or  before  the  tenth  day  of  each  month,  the  total  sum  of 
money  earned  during  the  preceding  month,  as  correctly  shown  by  such  state- 
ments, provided,  however,  that  all  the  money  earned  by  the  contractor  in  ex- 
cess of  $50  M.  before  the  first  day  of  May,  1905,  shall  not  become  due  until 
the  fifteenth  day  of  May,  1905." 

The  Gillespie  Company  commenced  to  work  and  furnish  materials  under  the 
contract  about  the  1st  of  January,  1905,  and  continued  in  the  performance  of 
the  same,  and  the  construction  of  the  work  contemplated  by  furnishing  labor 
and  materials  to  February  14,  1908,  a  few  days  after  receivers  were  ap- 
pointed for  the  Whitney  Company.  On  the  3d  of  February,  1908,  a  bill  was 
filed  by  certain  of  the  creditors  of  the  Whitney  Company  in  the  Circuit  Ooun 
of  the  United  States  for  the  Western  District  of  North  Carolina,  and  upon 
due  proceedings  had  John  S.  Henderson  was  on  that  day  appototed  receiver 
of  the  property,  estate,  and  effects  of  the  said  Whitney  Company,  and  on  the 
4th  of  April  following  Charles  W.  Smith  was,  by  the  said  court,  appointed 
co-receiver  with  the  said  Henderson,  both  of  whom  qualified,  and  are  the  act- 
ing receivers  of  the  said  company.  On  the  28th  of  March,  1908,  the  T.  A. 
Gillespie  Company  filed  in  the  oflftces  of  the  clerks  of  the  superior  courts  of 
the  counties  of  Montgomery  and  Stanly,  and  had  therein  recorded,  a  notice 
of  lien  upon  the  property  of  the  Whitney  Company,  which  said  notice  was 
thereafter  amended  by  permission  of  the  state  courts,  and  of  the  Circuit 
Court  of  the  United  States,  and  was  recorded  as  required  by  the  North  Caro- 
lina statute  as  a  lien  upon  the  property  of  the  Whitney  Company  for  a  bal- 
ance due  upon  the  labor  performed  and  materials  furnished  under  the  con- 
tract for  the  sum  of  $298,680.53.  The  mortgage  to  which  the  appellant  the 
Bankers'  Trust  (Company,  is  trustee,  was  executed  by  the  Whitney  Company 
on  the  property  upon  which  the  lien  is  claimed  by  appellee  to  secure  the  pay- 
ment of  certain  "first  mortgage  bonds."  The  facts  to  regard  to  said  mortgage, 
as  found  by  the  master,  are  as  follows : 

On  April  3  and  4.  1905,  the  Whitney  Company  recorded  to  Stanly  and  Mont- 
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gomery  cotintles,  N.  O.,  a  deed  of  trust  to  the  Bankers*  Trust  Oompany  of 
New  York  to  secure  the  issue  of  ''first  mortgage  bonds"  to  the  amount  of 
$5,000,000.  These  bonds  were  all  issued  and  certified  by  the  trustee  and  de- 
livered to  the  Whitney  Company.  Subsequently  the  Whitney  Company  de- 
pofiited  with  the  Bankers*  Trust  Company  $3,000,000  of  these  bonds  under  the 
terms  of  a  resolution  passed  by  the  board  of  directors  of  the  Whitney  Com- 
pany, October  14,  1904.  This  resolution  provided  for  the  delivery  of  these 
bonds  by  the  Trust  Company  on  the  receipts  of  cash  for  the  par  value  and 
interest,  and  that  the  funds  so  obtained  should  be  paid  out  by  the  l?rust 
Company  on  vouchers  signed  by  the  officers  of  the  Whitney  Company  stating 
that  the  amount  of  money  called  for  by  the  voucher  had  been  expended  in  the 
interest  of  the  company,  and  that  the  fimds  called  for  by  voucher  were  re- 
quired to  reimburse  the  par^  who  had  made  the  advance.  The  net  result  of 
the  transaction  was  the  withdrawal  of  bonds  for  the  amount  of  money  al- 
ready advanced.  The  payment  of  money  for  the  bonds,  withdrawing  the 
bonds,  and  withdrawal  of  the  funds  took  place  simultaneously  in  most  cases. 
Occasionally  the  money  was  left  for  a  short  time  on  deposit  Receipts  from 
the  Gillespie  Company  for  money  received  were  often  used  as  a  basis  for  these 
▼oucdiers.  They  were  not  a  necessary  basis.  The  contractor  was  not  a  party 
to  this  transaction,  but  was  aware  of  the  use  of  the  receipts  by  him.  By  this 
method  a  considerable  part  of  the  funds  paid  to  the  contractor  during  the 
progress  of  the  work  was  raised.  It  appears,  further,  that  the  Whitney  Oom- 
I>any  was  without  credit  (in  fact,  shortly  after  the  receivers  were  appointed, 
the  company  was  adjudged  bankrupt)  and  large  amounts  of  money  to  con- 
tinue the  work  were  secured  upon  notes  given  by  Whitney  &  Stephenson,  a 
firm  of  brokers  in  Pittsburg,  Pa.,  in  which  George  I.  Whitney  was  a  partner. 
These  notes  were  generally  given  by  the  said  firm  payable  to  George  I.  Whit- 
ney, and  were  endorsed  by  him,  and  by  T.  A.  Gillespie,  or  by  the  T.  A.  Gil- 
lespie Company,  and  discounted  for  the  purpose,  cus  stated,  of  raising  money 
to  carry  on  the  work  pending  the  sale  of  the  bonds.  Whitney  &  Stephenson 
failed  on  the  7th  of  December,  1907,  at  which  time  there  were  of  these  notes 
outstanding  and  unpaid  $251,500,  which  have  since  been  assumed  or  paid  by 
the  T.  A.  Gillespie  Company,  the  contractor.  In  the  suit  pending  as  hereto- 
fore stated  brought  by  the  creditors  of  the  Whitney  Company,  to  which  the 
Bankers*  Trust  Company  is  a  party,  the  court  on  the  8th  of  July,  1908, 
granted  to  the  T.  A.  Gillespie  Company  leave  to  file  in  the  said  cause  an  an- 
cillary bill  for  the  purpose  of  asserting  the  right  of  the  said  Gillespie  Com- 
pany to  a  prior  lien  upon  the  property  of  the  Whitney  Company  for  the  work 
done,  and  the  materials  funilshed  in  the  construction  of  the  canal,  dam,  etc.. 
which  said  prior  lien  was  claimed  by  virtue  of  the  North  Carolina  statute  for 
the  amount  hereinbefore  stated. 

Upon  the  filing  of  the  ancillary  bill  and  the  answer  of  the  receivers  and  the 
Bankers'  Trust  Company,  in  which  issues  were  raised  with  respect  to  the 
claim  and  priority  of  the  Gillespie  Company,  the  matter  was  referred  to  A. 
H.  Price,  Esq.,  as  examiner  to  hear  evidence,  to  take  proofs,  and  report  to 
the  court,  subject  to  such  objections  as  the  parties  might  make  thereto,  and 
thereafter,  by  consent  of  the  parties,  it  was  decreed  by  the  court  that  the  said 
Price  should  act  as  master  in  the  case,  and  make  his  report  to  the  court  of  his 
findings  of  fact  and  conclusions  of  law,  and  the  form  of  decree  thereon,  with 
the  right  to  except  thereto,  or  appeal  therefrom.  Upon  the  first  order  ap- 
pointing him  examiner  the  said  Price  took  the  testimony,  and  upon  the 
second  order  appointing  liim  master  he  made  his  report,  accompanied  by  his 
findings  of  fact  and  conclusions  of  law,  and  also  his  rulings  upon  certain  ex- 
ceptions which  were  filed  by  the  parties  to  the  report  The  said  master  also 
made  a  supplemental  report  containing  some  amendments  as  to  the  findings 
of  fact,  etc.,  which  was  also  excepted  to  by  the  Bankers'  Trust  Company  and 
by  the  receivers.  Upon  the  hearing  by  the  Circuit  Court  upon  the  said  reports 
and  the  exceptions,  the  exceptions  were,  by  the  court,  overruled,  and  the  re- 
port of  the  mast^  ascertaining  and  declaring  that  the  T.  A.  Gillespie  Com- 
pany was  entitled  to  a  prior  lien  under  the  North  Carolina  statute  upon  the 
property  of  the  Whitney  Company  to  the  amount  of  $298,680.53  was  confirmed 
by  decree. 

There  are  many  details  in  the  contract  respecting  the  character  of  the  woiic 
to  be  performed,  the  limit  In  which  it  is  to  be  completed,  the  method  of  in- 
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spectlon,  etc.,  which  do  not  pertain  to  the  present  controTersy*  but  It  im 
deemed  proper  to  reproduce  the  following  quotations  from  the  contract  as  re- 
lating to  the  several  questions  to  he  considered :  'The  contractor  agrees  tbat 
the  company  shall  have  the  right  to  make  any  dianges  that  may  appear  to 
the  company  to  be  desirable  in  the  location,  form  or  length  of  said  canal,  ma- 
sonry, structures  and  auxiliaries,  and  to  make'  additions  or  deductions  from 
the  quantities  of  labor  and  materials  specified,  or  shown  on  the  drawings,  be- 
fore or  after  the  commencement  of  construction  without  violating  this  agree- 
ment, and  the  company  agrees  that  if  the  cost  of  the  work  should  be  Increased 
by  changes  or  additions,  in  that  event,  the  hereinafter  specified  maximnm  som 
on  which  the  contractor  is  entitled  to  receive  twenty  (20)  per  c«it  shall  be 
increased  to  the  extent  of  such  increase  in  cost  *  *  «  The  parties  hereto 
agree  that  the  company's  engineer  shall  act  as  arbitrator  in  the  settlement  of 
every  question,  doubt  and  dispute  relating  to  the  construction  and  completion 
of  said  canal,  dam,  bulkhead,  spillways  and  other  structures,  and  the  work  of 
quarrying  and  preparing  the  granite,  and  that  his  determination  and  decisions 
shall  be  accepted  as  final  and  binding  by  both  parties.  •  •  ♦  The  con- 
tractor agrees  to  furnish  all  materials  and  to  construct  and  complete  said 
canal,  dam,  bulkhead,  spillways,  wasteways,  culverts,  abutments,  and  other 
structures,  in  strict  conformity  with  the  terms  of  this  agreement  and  the  re- 
quirements of  the  spedflcations,  and  in  accordance  with  the  drawing  enum- 
erated below.  •  •  •  'i:he  company  and  contractor  agree  that  the  spedflca- 
tions attached  hereto,  and  all  plans  and  drawings  described  or  referred  to 
herein  are  essential  parts  of  this  agreement." 

On  the  testimony  adduced  the  master  found  the  following  to  be  the  tme 
status  of  the  account  between  the  Whitney  Company  and  the  contractor : 

**Sixth.  That  the  T.  A.  Gillespie  Ck)mpany,  in  the  performance  of  said  con- 
tract, expended  the  amounts  as  shown  by  the  following  account,  which  is  a 
synopsis  or  summary  of  the  pay  rolls  and  vouchers  and  accounts  attached  to 
the  lien  filed  in  this  case,  viz. : 

Debit 

Quarry  pay  roll $   286,528  19 

Dam  pay  roll 1,170,250  S5 

Material  at  quarry 86,230  50 

Material  at  dam 040,880  87 

Freight    39,578  96 

$2,523,469  47 
Less  credits  deducted   by  engineer  from  the 
various  monthly  estimates 80,339  10 

$2,443,130  37 
Contractor's   percentage 478,084  74 

Total  $2,921,215  11 

Cash  paid  by  the  T.  A.  Gillespie  Company  for  in- 
terest and  discount  on  notes  of  WTiitney  &  Ste- 
phenson     8,016  77 

Interest  on  overdue  balances  throughout  the  pe- 
riod of  the  contract 7,125  38 

$2,936,357  26 

— and  received  payment  therefor  as  follows: 

Credit. 

Cash  received $2,361,258  69 

Credits  allowed,  including  interest 5,189  89 

Bonds  taken  at  par  in  place  of  cash  with  accrued 

interest 94,420  50 

Cash  paid  by  Whitney  &  Stephenson  on  notes...       176,807  65 

2,637,676  73 

Leaving  a  balance,  which  is  the  amount  for 
which  a  lien  is  claimed,  with  interest  there- 
on from  February  15th,  1908,  of $298,680  53 
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0.  The  lien  claimed  by  the  T.  A.  Gillespie  Company,  the  contractor,  Is  by 
▼Irtoe  of  the  following  North  Carolina  statute :  ''Every  building  built,  rebuilt, 
reptdred  or  improved,  together  with  the  necessary  lots  on  which  such  build- 
ing may  be  situated,  and  every  lot,  farm  or  vessel,  or  any  kind  of  property^ 
real  or  personal,  not  herein  enumerated,  shall  be  subject  to  a  lien  for  the 
payment  of  all  debts  contracted  for  work  done  on  the  same,  or  material  fur- 
nished. This  section  shall  apply  to  the  property  of  married  women,  etc." 
The  further  provision  of  the  statute  is  that  a  claim  of  the  character  of  the 
one  in  controversy  specifying  in  detail  the  materials  furnished,  or  the  labor 
performed,  and  the  time  thereof,  shall  be  filed  in  the  office  of  the  superior 
court  clerk  In  the  county  where  the  labor  has  been  performed,  or  the  mate- 
rials furnished,  at  any  time  within  twelve  months  after  completion  of  the  la- 
bor, or  the  final  furnishing  of  the  materials.  It  is  the  fact  that  the  claim 
in  this  case  was  filed  In  the  manner,  and  within  the  time  prescribed  by  the 
statute. 

The  master  found  as  a  fact  that  there  was  due  the  T.  A.  Gillespie  Com- 
pany, the  contractor,  from  the  Whitney  Company,  under  the  contract,  a  bal- 
ance of  $298,680.53,  with  interest  thereon  from  the  15th  of  February,  1908, 
and  held  as  a  conclusion  of  law  that  the  said  claim  was  a  prior  Uea  upon 
the  property  of  the  Whitney  Company.  Upon  the  coming  in  of  the  report  of 
the  master,  the  same  was  heard  by  the  Circuit  Court  upon  exceptions  there- 
to filed  by  the  receivers  and  the  Bankers'  Trust  Company.  The  exceptions 
were  overruled,  and  a  decree  entered  confirming  the  report  of  the  master, 
and  from  that  decree  the  Bankers*  Trust  Company  appealed  to  this  court. 
(The  receivers  did  not  appeal.) 

W.  A.  Way,  Thomas  Patterson,  Thomas  J.  Jerome,  Charles  A. 
Moore,  and  Burton  Craige  (Moore  &  Rollins,  White  &  Case,  and  Pat- 
terson, Sterrett  &  Acheson,  on  the  brief),  for  appellant. 

Edwin  W.  Smith  and  William  P.  Bynum,  Jr.  (L.  H.  Clement,  Walter 
Murphy,  Reed,  Smith,  Shaw  &  Beal,  and  Cravath,  Henderson  &  De- 
Gersdorf,  on  the  brief),  for  appellee. 

Before  GOFF,  Circuit  Judge,  and  WADDILL  and  BOYD,  District 
Judges. 

BOYD,  District  Judge  (after  stating  the  facts  as  above).  As  will 
be  seen,  the  work  contemplated  by  the  contract  between  the  Whitney 
Company  and  the  T.  A.  Gillespie  Company,  the  contractor  and  pres- 
ent appellee,  was  the  erection  of  a  plant  for  the  generation  of  elec- 
tric power  on  a  large  scale,  and  its  distribution  over  a  wide  scope  of 
territory.  The  project  may  be  said  to  have  been  a  gigantic  one,  and  it 
required  a  great  deal  of  labor,  immense  quantities  of  materials,  sup- 
plies, and  appliances,  and  involved  the  expenditure  of  a  large  sum  of 
money.  We  have  given  a  general  outline  of  the  principal  facts  in  the 
controversy,  but  in  the  course  of  the  discussion  of  the  points  involved, 
and  in  support  of  our  conclusions  with  reference  thereto,  we  will  call 
attention  to  other  facts  found  in  the  record. 

The  priority  of  the  lien  of  the  mortgage  over  that  claimed  by  the 
contractor  upon  the  property  of  the  Whitney  Company  is  one  of  the 
defenses  set  up  in  appellant's  answer  to  the  appellee's  bill.  As  we 
gather  from  the  record,  this  proposition  was  insisted  upon  by  appel- 
lant's counsel  before  the  Circuit  Court;  but  it  is  not  urged  here,  either 
in  their  brief  or  oral  argument.  However,  as  the  question  was  pre- 
sented below,  and  is  discussed  in  the  brief  of  the  appellee,  we  take 
occasion  before  passing  to  the  contested  points  in  the  case  to  refer  to 
the  North  Carolina  authorities,  and  other  decisions  which  we  think 
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settle  the  principle.  The  T.  A.  Gillespie  Company,  the  contractor, 
commenced  the  work  and  the  furnishing  of  materials  under  the  con- 
tract about  the  1st  of  January,  1905,  and  stopped,  as  stated,  on  the  14th 
of  February,  1908,  shortly  after  the  property  of  the  Whitney  Company 
was  placed  in  the  hands  of  receivers.  The  mortgage  to  the  Bankers' 
Trust  Company  was  recorded  on  the  3d  and  4th  of  April,  1905. 

The  theory  advanced  was  that  the  lien  provided  in  North  Carolina 
for  labor  and  materials  did  not  attach  to  the  property  until  notice  of 
lien  was  filed  under  the  provisions  of  the  statute.  The  Supreme  Court 
of  North  Carolina  in  construing  the  acts  of  the  Legislature  of  that 
state  pertaining  to  the  question  has  held  to  the  contrary.  There  are 
several  decisions  of  that  court  that  we  might  cite,  but  a  leading  case 
which  covers  the  entire  principle  is  that  of  Burr  &  Bailey  v.  Maultsby 
et  al.,  99  N.  C.  263,  6  S.  E.  108,  6  Am.  St.  Rep.  517,  in  which  it  is 
held: 

"Upon  the  filing  of  the  notice  within  the  tline  and  In  the  manner  prescribed 
by  the  statute,  the  Hen  given  mechanics  and  laborers  attaches  to  the  prop- 
erty upon  which  the  labor  or  materials  have  been  bestowed  and  has  relation 
back  to  the  time  of  the  beginning  of  the  work  or  furnishing  the  materials; 
and  Is  effectual,  not  only  against  all  other  Hens  or  encumbrances  which  at- 
tached subsequently,  but  against  purchasers  for  value,  and  without  notice.'* 

To  the  same  effect  are  the  decisions  in  Chadboum  et  al.  v.  Williams 
and  the  Mechanics'  B.  &  L.  Association,  71  N.  C.  444,  and  Lookout 
Lumber  Company  v.  Mansion  Hotel  et  al.,  109  N.  C.  658,  14  S.  E.  35. 
The  question  has  also  been  before  this  court  in  the  case  of  Mott  v. 
Wissler  Mining  Co.,  135  Fed.  697,  68  C.  C.  A.  335,  in  which  was  in- 
volved the  question  as  to  when  the  lien  for  supplies  under  the  Vir- 
ginia statute  attached.  In  that  case  it  is  held  that  the  lien  for  supplies 
attaches  when  the  same  are  furnished,  and  not  at  the  time  the  notice  or 
claim  for  the  lien  is  filed  in  the  court.  See,  also.  In  re  Dey,  9  Blatchf. 
285,  Fed.  Cas.  No.  3,871. 

It  being  thus  established  that,  if  the  appellee  is  entitled  to  a  lien  for 
any  amount  whatever  the  same  may  be,  it  has  precedence  over  the  lien 
of  the  mortgage  executed  to  secure  the  payment  of  the  bonds,  we  come 
now  to  consider  the  propositions  specially  relied  upon  by  the  appel- 
lant. These  will  be  taken  up  severally,  but,  before  proceeding  to  their 
discussion,  we  think  it  well  to  state  that  they  are  all  of  a  legal  charac- 
ter based  upon  facts  admitted,  or  found  by  the  master,  for  the  ap- 
pellant in  the  concluding  paragraph  of  the  brief  filed  by  counsel  uses 
this  language: 

"If  we  were  before  this  court  complaining  of  findings  of  fact  made  by  the 
master  and  confirmed  by  the  court  below,  we  fully  recognize  the  Justice  of 
the  rule  that  concedes  the  greatest  weight  to  their  conclusions,  but,  the  facts 
not  being  In  dispute  and  our  propositions  being  legal  conclusions  from  these 
facts,  we  submit  that  we  were  entitled  from  the  hands  of  the  master  and 
the  court  below  to  a  review  of  our  propositions  and  a  reason  as  to  why  they 
were  unsound." 

There  are  many  assignments  of  error  in  the  record,  but  following 
the  argument,  both  oral  and  by  brief  in  the  case,  the  disputed  ques- 
tions presented  for  our  consideration  we  conceive  to  be  as  follows : 

First.  Whether  the  acceptance  of  certain  notes  by  the  contractor, 
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executed  by  Whitney  &  Stephenson,  and  indorsed  by  George  I.  Whit- 
ney and  T.  A.  Gillespie,  constitutes  a  payment  pro  tanto  upon  the  ap- 
pellee's claim. 

Second.  Whether  the  Whitney  Company  should  be  credited  with  an 
item  of  $100,000  included  in  a  receipt  given  August  3,  1906,  by  John- 
son, treasurer  of  the  Gillespie  Company,  for  the  sum  of  $347,108.40, 
the  said  item  having  been  based  upon  three  Whitney  &  Stephenson 
notes  aggregating  that  amount,  given  as  above  stated,  and  for  which, 
when  presented  to  the  Bankers'  Trust  Company  by  George  I.  Whit- 
ney, he  withdrew  $100,000  of  the  trust  fund. 

Third.  Whether  certain  work  done  and  materials  furnished  in  ex- 
cavating for  a  foundation,  and  for  the  construction  of  the  canal  dam, 
claimed  as  extra  work,  over  and  above  that  contemplated  by  the  origi- 
nal specifications  under  the  contract,  should  be  considered  in  estimat- 
ing the  20  per  cent,  to  be  paid  to  the  contractor. 

Fourth.  Whether  certain  expenditures  made  by  the  contractor,  cer- 
tain materials  furnished,  and  work  done  in  the  course  of  the  perform- 
ance of  the  contract  are  such  as  are  lienable  under  the  North  Caro- 
lina statute;  and,  if  not  lienable,  can  such  expenditures,  materials, 
and  work  be  legally  included  as  a  part  of  appellee's  claim  for  lien  ? 

The  contention  of  the  appellant  is  that  whatever  amount  was  due  to 
the  Gillespie  Company  has  been  paid,  and  this  proposition  is  based  up- 
on the  notes  given  by  Whitney  &  Stephenson,  and  afterwards  indorsed 
by  George  I.  Whitney  and  T.  A.  Gillespie,  or  by  the  Gillespie  Compa- 
ny, and  discounted.  It  will  be  seen  by  an  examination  of  the  facts 
that  these  notes  were  executed,  went  into  the  hands  of  the  Gillespie 
Company,  and  were  negotiated  after  the  amounts  they  were  intended  to 
cover  had  become  due  to  the  said  company  for  work  done  and  materials 
furnished  under  the  contract ;  in  other  words,  the  notes  were  not  giv- 
en nor  accepted  at  the  time  the  debt  was  contracted,  but  were  deliv- 
ered to  the  company  thereafter.  They  were  notes  of  Whitney  &  Steph- 
enson, and  not  of  the  Whitney  Company,  the  debtor.  The  master 
finds  that  there  was  no  agreement  at  the  time  the  notes  were  accepted 
that  they  were  to  be  taken  in  payment  of  the  debt.  There  was  no  tes- 
timony offered  relative  to  the  making  and  acceptance  of  the  notes  in 
question,  aside  from  the  transactions  themselves,  and  the  appellant 
relies  solely  upon  the  character  of  the  transactions,  and  the  circumstan- 
ces attending  them  to  support  the  position  that  they  constituted  pay- 
ment. We  think  the  doctrine  in  respect  to  such  transactions  is  well  set- 
tled. In  Delafield  v.  Construction  Co.,  118  N.  C.  71  (marginal  page 
105),  24  S.  E.  10,  it  is  held  that: 

"Where  a  note  or  acceptance  Is  given  on  a  precedent  debt,  the  presumption 
is  that  it  was  not  taken  by  the  creditor  in  payment  of  the  debt,  and  the  onus 
is  on  the  debtor  to  show  the  contrary;  otherwise,  when  the  note  or  accept- 
ance is  taken  contemporaneously  with  the  contracting  of  the  debt" 

In  the  opinion  in  the  case  Chief  Justice  Faircloth  quotes  from  Noel 
V.  Murray,  13  N.  Y.  167,  as  follows : 

'^Where  the  note  is  received  on  a  precedent  debt  the  presumption  is  that 
It  was  not  taken  as  a  payment,  and  the  onus  is  upon  the  debtor  to  show  that 
it  was  taken  as  a'  payment;  but  where  it  is  received  contemporaneously  with 


Digitized  by  VjOOQ IC 


204  104  C.  C.  A.  REPORTS. 

the  contracting  of  the  debt  the  presumption  4s  that  it  was  taken  in  payment, 
end  the  burden  of  proving  the  contrary  rests  on  the  creditor.*' 

It  is  true,  as  insisted  by  appellant,  that,  independent  of  an  actual 
agreement,  the  conduct  of  parties  may  determine  that  a  note  of  a  third 
party  has  been  taken  as  payment  by  a  creditor.  This  proposition  is  in 
thorough  accord  with  the  opinion  of  Chief  Justice  Ruffin  in  the  case 
of  Gordon  v.  Price,  32  N.  C.  385,  cited  in  appellant's  brief,  wherein  it 
is  said: 

*'The  note  or  bill  of  a  third  party  taken  by  a  creditor  may,  under  the  cir- 
cumstances, be  satisfaction  absolutely;  that  is,  when  so  intended." 

But  the  opinion  in  this  case  goes  further  to  say: 

"But  at  the  same  time  the  current  of  authorities  in  case  of  a  pre-existing 
debt  is  the  other  way»  establishes  that  the  discharge  of  sudi  debt  is  not  pre- 
sumed from  the  creditor  accepting  a  note  or  bill  of  another  merely,  but  there 
must  be  an  agreement  to  that  effect,  either  express  or  to  be  inferred  plainly 
from  the  circumstances  and  conduct  of  the  parties." 

The  execution,  indorsement,  and  negotiation  of  the  Whitney  & 
Stephenson  notes  were  not  accompanied  by  any  unusual  circumstances. 
The  testimony,  we  think,  fully  bears  out  the  conclusion  that  the  giving 
of  these  notes,  and  their  negotiation  through  the  contractor  was  only 
a  method,  as  before  stated,  adopted  to  raise  money  for  the  Whitney 
Company  pending  the  sale  of  the  bonds,  and,  in  our  view,  the  fact  that 
the  contractor  was  under  the  law  of  North  Carolina  entitled  to  a  lien 
upon  the  property  as  security  for  the  debt  strengthens  the  position  that 
the  notes  were  not  taken  in  payment  because  such  action  on  the  part  of 
the  contractor  would  waive  the  right  to  the  lien,  and  the  acceptance  of 
unsecured  promissory  notes  instead. 

The  contractor  was  entitled,  when  the  work  was  done,  or  materials 
furnished  under  the  contract,  to  have  the  cash  from  the  Whitney  Com- 
pany in  payment,  and  it  would  be  applying  a  harsh  rule  to  hold  that, 
because  the  contractor  consented  to  and  aided  in  an  arrangement  which 
enabled  the  Whitney  Company  to  procure  funds  to  supply  emergencies, 
such  arrangement  had  the  effect  to  discharge  the  debt,  especially  in 
view  of  the  fact  that  $251,500  of  the  notes,  which  were  the  basis  of 
the  arrangement,  were  never  paid  by  the  makers  nor  by  the  Whitney 
Company. 

Returning  to  the  authorities  upon  the  point  we  are  discussing,  it  is 
laid  down  in  3  Randolph  on  Commercial  Paper,  §  1634,  that : 

"If  the  debtor  gives  the  note  of  another  person  in  settlement  it  will  still 
be  no  payment  unless  it  is  so  agreed." 

"And  by  the  general  commercial  law,  as  well  of  England  as  the  United 
States,  a  bill  of  exchange  drawn,  or  a  promissory  note  made  by  the  debtor 
does  not  discharge  the  preceding  debt  for  which  it  is  given,  unless  such  be 
the  agreement  of  the  parties."    2  Daniel  on  Negotiable  Instruments,  p.  288. 

And  the  same  author  goes  on  to  say  that  it  was  said  in  the  time  of 
Lord  Holt: 

"A  bill  shall  never  go  in  discharge  of  a  preceding  debt,  except  it  be  a  part 
of  the  contract  that  it  shall  be  so." 
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This  doctrine  is  sustained  in  Peter,  Executor,  v.  Beverly  ct  al.,  35 
U.  S.  532,  9  L.  Ed.  522,  and  in  Lyman  et  al.  v.  Bank  of  United  States, 
63  U.  S.  225, 13  L.  Ed.  965. 

In  the  course  of  the  transactions,  and  on  August  3,  1906,  the  T.  A. 
Gillespie  Company,  by  R.  A.  Johnson,  its  treasurer,  signed  a  voucher 
in  which  it  was  aclmowledged  that  the  said  company  had  received 
from  Whitney  &  Stephenson  on  account  of  their  contract  with  the 
Whitney  Company  the  sum  of  $347,108.40.  This  voucher  is  composed 
of  a  nimiber  of  items,  and  among  others  one  of  $100,000.  The  facts 
show  that  the  basis  of  this  $100,000  was  notes  of  Whitney  &  Stephen- 
son given  and  negotiated  as  set  out  heretofore  aggregating  that 
amount  This  receipt  was  used  by  George  I.  Whitney  to  withdraw 
from  the  Bankers'  Trust  Company  funds  arising  from  the  bonds  to 
the  amount  thereof,  which  included  the  item  of  $100,000.  It  is  in- 
sisted by  the  appellant  that  this  last-mentioned  amount  should  be  cred- 
ited upon  the  claim  of  the  appellee. 

The  master  in  his  first  report  found  as  a  fact  that  the  receipt,  so 
far  as  the  $100,000  item  is  concerned,  was  obtained  from  Robert  A. 
Johnson,  treasurer  of  the  T.  A.  Gillespie  Company,  by  a  false  repre- 
sentation made  to  him  by  George  I.  Whitney,  president  of  the  Whitney 
Company,  to  the  effect  that  he  had  an  arrangement  with  T.  A.  Gilles- 
pie by  which  the  receipt  was  to  be  given  for  the  notes  as  for  cash,  and 
included  in  the  voucher  referred  to.  Upon  an  exception  by  the  ap- 
pellant the  master  eliminated  that  finding  of  fact,  and  gave  the  testi- 
mony in  regard  thereto,  which  is  as  follows. 

Robert  A^  Johnson  testified  : 

*'Mr.  Whitney  asked  me  to  include  these  two  payments  of  $50,000  each  In 
the  receipt  of  August  3d;  tliat  he  had  made  a  special  arrangement  with  Mr. 
Gillespie;   and  I  included  these  payments  in  the  receipt" 

T.  A.  Gillespie  testified  that: 

'There  was  absolutely  no  agreement  with  Whitney,  and,  as  ftir  as  that  re- 
ceipt is  concerned^  I  never  knew  anything  about  it  until  Mr.  Parmalee  called 
my  attention  to  it  in  the  preparation  of  the  Whitney  matter.  There  never 
was  any  authority  from  me  to  make  any  receipt" 

This  testimony  is  nowhere  contradicted,  and  indeed  it  is  not  denied 
by  appellant  that  the  basis  of  the  $100,000  included  in  the  receipt  was 
notes  of  Whitney  &  Stephenson  to  that  amount,  indorsed  by  George 
I.  Whitney  and  T.  A.  Gillespie,  and  upon  which  Whitney  received  the 
money.  If  the  testimony  of  these  two  witnesses  was  to  be  believed, 
and,  so  far  as  we  can  see  there  is  nothing  to  discredit  it,  the  master's 
finding  in  the  outset  that  Whitney  obtained  the  receipt  for  the  $100,000 
as  a  cash  payment  by  misrepresentafion,  and  without  the  knowledge 
of  the  Gillespie  Company  was  warranted,  except  in  so  far  as  the  said 
company  is  affected  in  the  transaction  by  the  knowledge  of  its  treas- 
urer. 

If  there  was  nothing  further  involved,  following  the  line  hereto- 
fore pursued  in  regard  to  the  Whitney  &  Stephenson  notes,  we  would 
readily  determine  that  the  Whitney  Company  was  not  entitled  to  a 
credit  for  the  $100,000  as  a  cash  payment.  It  appears,  however,  that 
a  $100,000  of  the  bonds  of  the  Whitney  Company  representative  of  this 
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$100,000  are  outstanding,  and  inquiry  naturally  suggests  itself  as  to 
how  far  this  fact  may  affect  the  rights  and  interests  of  the  other  bond-^ 
holders,  for  it  must  be  admitted  that  the  withdrawal  of  this  amoimt 
from  the  hands  of  the  trustee  diminished  the  fund  arising  from  the 
bonds  to  that  extent.  If,  therefore,  the  $100,000  of  bonds  were  in 
the  hands  of  an  innocent  purchaser  for  value  without  notice,  the  ques- 
tion presented  would  be  an  important,  if  not  a  serious,  one ;  but  such 
is  not  the  case,  for,  as  appears  from  the  record,  there  is  a  $100,000  of 
the  bonds  belonging  to  George  I.  Whitney,  or  at  least,  which  he  had 
in  his  possession,  now  in  the  hands  of  the  T.  A.  Gillespie  Company, 
having  been  placed  there  by  the  said  Whitney  as  collateral  security 
for  the  Whitney  &  Stephenson  notes  given  and  negotiated  as  has  been 
hereinbefore  set  forth. 

In  this  situation,  the  appellant  and  the  bona  fide  bondholders  ap- 
pear to  be  amply  protected  against  loss  on  account  of  these  bonds. 
On  the  hearing  Gillespie  placed  the  bonds  in  his  hands  at  the  disposal 
of  the  court,  and,  in  case  the  lien  for  the  claim  against  the  Whitney 
Company  was  established,  admitted  the  jurisdiction  of  the  court  to 
make  such  decree  respecting  them  as  it  deemed  proper.  The  property 
of  the  Whitney  Company  is  full  security  for  the  lien  claimed  by  the 
appellee,  and,  these  bonds  being  held  only  as  collateral,  the  interest  of 
the  Gillespie  Company  in  them  ceases  when  the  security  upon  which 
it  relies  for  the  payment  of  its  claim  is  established.  However,  the 
question  of  the  disposition  of  these  bonds  is  not  now  before  us,  but 
we  feel  warranted  in  saying  that  at  the  proper  time  it  will  be  within 
the  province  of  the  Circuit  Court,  sitting  in  equity,  to  pass  upon  the 
right  of  George  I.  Whitney  under  the  circumstances  to  participate 
with  the  other  bondholders  in  the  distribution  of  the  proceeds  belong- 
ing to  the  mortgage  fund,  and  to  enter  such  decree  as  the  merits  of 
the  case  may  require.  That,  however,  is  a  matter  confined  to  the  bond- 
holders in  which  the  appellee  has  no  particular  interest,  our  determina- 
tion going  only  to  the  extent  that  the  $100,000  receipted  for  on  August 
3, 1906,  should  not  be  admitted  as  a  credit  upon  the  appellee's  claim. 

In  the  account  of  the  appellee  for  the  20  per  cent,  commission,  un- 
der the  provisions  of  the  contract,  is  included  the  sum  of  $115,128. 
This  item  is  founded  on  an  alleged  increase  in  the  proportions  of  the 
work,  and  the  actual  cost  thereof,  over  and  above  the  $1,500,000, 
which  was  at  first  estimated  as  the  maximum.  The  appellant  contests 
this  claim  on  the  ground  that  it  exceeds  the  limit  of  the  20  per  cent, 
commissions  allowable  under  the  terms  of  the  contract.  The  master 
finds  as  a  fact  that  the  actual  cost  of  originally  estimated  quantities  of 
work  on  the  dam  and  canal,  plus  the  cost  of  foundations  and  masonry 
added  to  the  dam,  was  $2,075,640.  The  result  of  this  finding  is  that 
there  was  expended  in  the  course  of  the  work  the  sum  of  $575,640  be- 
yond what  was  contemplated  at  the  time  of  the  making  of  the  contract. 
It  is  on  the  latter  sum  that  the  additional  commission  is  based.  As  we 
gather  from  the  record  the  surveys  preparatory  to  the  work  on  the  ca- 
nal, dam,  structures,  etc.,  were  made  in  July,  1902,  and  upon  these  sur- 
veys, the  specifications,  which  are  made  a  part  of  the  contract,  were 
drafted,  and  estimates  as  to  the  cost  of  the  work  formulated.    The  max- 


Digitized  by  VjOOQ IC 


bankers'  trust  CO.  y.  t.  a.  gillesfib  CO.  207 

imum  compensation  to  the  contractor  founded  on  a  cost  of  $1,500,000 
was  evidently  based  upon  these  specifications.  No  doubt  at  the  time 
$1,500,000  was  believed  to  be  sufficient,  to  cover  the  cost  of  the  work. 
Kennedy,  the  engineer  of  the  Whitney  Company,  testifies  that: 

'The  amount  of  the  original  work  as  contemplated  by  the  contract  was 
within  $1,500,000  by  $20,000  to  $30,000." 

T.  A.  Gillespie  testified  also : 

"That  the  cost  of  the  original  work  contemplated  under  the  contract,  with- 
out percentage,  was  about  $1,500,000/* 

And  the  stipulation  offered  by  the  counsel  for  the  respondents  (one 
of  whom  was  the  present  appellant),  as  agreed  to  by  all  parties,  states 
that  the  cost  of  the  work  set  forth  in  the  estimate  of  July  17,  1902, 
was  $1,468,505.  The  conditions  which  then  presented  themselves  to 
the  contracting  parties  no  doubt  led  to  the  insertion  of  the  following 
provision  in  the  contract,  which  will  be  foimd  also  in  the  statement 
preceding  this  opinion : 

"The  contractor  agrees  that  If  the  sum  of  the  cost  of  the  work  to  the  con- 
tractor, and  royalty  and  rental,  on  which  the  contractor  is  entitled  to  receive 
twenty  (20%)  per  cent,  shall  amount  to  more  than  $1,500,000,  the  contract- 
or's compensation  shall  include  twenty  (20%)  per  cent,  on  only  $1,500,000.** 

It  is  clear  to  our  minds,  however,  that,  when  the  contracting  parties 
made  this  provision,  they  intended  at  the  time  to  provide  for  the  con- 
tingency, if  such  arose,  in  which  there  might  be  a  necessary  enlarge- 
ment in  the  proportions  of  the  work,  and  a  consequent  increase  in  the 
use  of  materials,  and  the  expenditure  of  money  required  to  carry  out 
the  project,  for  in  the  contract  we  find  another  provision  which,  al- 
though set  out  in  the  statement,  we  reproduce  here  in  order  to  empha- 
size to  some -extent  the  course  of  reasoning  we  are  pursuing  on  this 
subject: 

**The  contractor  agrees  that  the  company  shall  have  the  right  to  make  any 
changes  that  may  appear  to  the  company  to  be  desirable  in  the  location,  form, 
or  length  of  said  canal,  masonry,  structures,  and  auxiliaries,  and  to*  make  ad- 
ditions or  deductions  from  the  quantities  of  labor  and  materials  specified, 
or  shown  on  the  drawings,  before  or  after  the  commencement  of  construction 
without  violating  this  agreement,  and  the  company  agrees  that  if  the  cost 
of  the  work  should  be  increased  by  changes  or  additions,  in  that  event,  the 
hereinafter  specified  maximum  sum  on  which  the  contractor  is  entitled  to 
receive  twenty  (20)  per  cent  shall  be  increased  to  the  extent  of  such  in- 
crease in  cost'* 

The  contract  further  provides  that  the  company's  engineer  should 
act  as  arbitrator  in  the  settlement  of  every  question,  doubt,  or  dispute 
relating  to  the  construction  and  completion  of  said  canal,  dam,  bulk- 
head, spillways,  and  other  structures,  and  the  work  of  quarrying  and 
preparing  granite,  and  that  his  determinations  and  decisions  should  be 
final  and  binding  on  both  parties. 

The  master  finds  as  a  fact  that  the  work  was  supervised  by  J.  J. 
Kennedy,  engineer  of  the  Whitney  (Company,  and  that  subsequent  to 
the  signing  of  the  contract  changes  were  made  in  the  plans  and  scope 
of  the  work  by  which  the  size  of  the  canal  was  increased,  the  founda- 
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tion  of  the  dam  increased,  and  there  was  a  change  in  the  auxiliaries  of 
the  dam,  in  fact,  says  the  master: 

"The  whole  character  of  the  project  was  changed  by  reason  of  the  size  hay- 
ing  been  Increased." 

And  further  says  the  master: 

**The  change  was  ordered  by  the  president  of  the  Whitney  C6nipany. 
♦  ♦  ♦  The  scope  of  the  work  was  increased  by  direction  of  the  president 
of  the  Whitney  Ck)mpany." 

In  view  of  these  findings,  there  is  no  escape  from  the  conclusion  that 
there  was  an  increase  in  the  work  contemplated  in  the  outset,  and  that 
this  increase  was  at  the  instance  of  the  authorities  of  the  Whitney 
Company,  and,  in  this  connection,  it  must  be  borne  in  mind  that  the 
appellant  makes  no  point  as  to  the  findings  of  fact  by  the  master. 

Further  than  this,  the  requirement  of  the  contract  was  that  the  en- 
gineer of  the  Whitney  Company  should,  on  the  fifth  day  of  each 
month,  prepare  a  correct  statement  showing  the  amount  of  money 
earned  by  the  contractor  during  the  preceding  month  under  the  terms 
of  the  agreement,  and  the  Whitney  Company  agreed  to  pay  the  con- 
tractor on  or  before  the  10th  day  of  each  month  the  total  amount  of 
money  earned  during  the  preceding  month  as  correctly  shown  by  such 
statements.  It  is  shown  that  the  engineer  complied  substantially  with 
this  provision,  and  in  the  course  of  operations  the  additional  work  up- 
on the  structure,  together  with  the  increase  of  cost,  were  included  in 
the  required  statements,  and  these  were  accepted  and  acted  upon  by 
the  Whitney  Company,  without  objection,  and  if  there  should  be  no 
express  authority  in  the  contract  for  the  additional  work  claimed,  and 
the  commissions  upon  the  increase,  the  action  of  the  Whitney  Com- 
pany was,  in  our  opinion,  an  approval  and  ratification  of  what  was 
done.  The  record  does  not  disclose  that  the  Whitney  Company,  the 
debtor,  has  at  any  time  questioned  the  validity  of  this  claim  for  com- 
missions, or  denied  the  obligation  to  pay  it;  and  the  receivers  of  the 
property  of  the  company,  although  objecting  to  it  in  their  answer,  and 
before  the  Circuit  Court,  yet,  when  the  decree  of  the  court  was  entered 
sustaining  the  contractor's  right  to  this  item,  they  acquiesced  and  did 
not  appeal. 

We  now  come  to  consider  the  proposition  that  there  were  certain 
expenditures  of  money,  materials  used,  and  work  done  in  the  course 
of  the  operations  for  which  the  North  Carolina  statute  does  not  pro- 
vide a  lien  in  favor  of  the  contractor  upon  the  property  of  the  Whit- 
ney Company.  It  is  admitted  that  there  was  a  considerable  outlay 
during  the  progress  of  the  work,  which,  if  standing  alone,  would  not 
be  a  lienable  charge,  and,  if  these  items  were  presented  separately,  we 
would  not  hesitate  to  adopt  the  position  of  the  appellant  with  respect 
thereto,  but,  as  we  understand  the  situation,  these  objectionable  fea- 
tures have  ceased  to  be  elements  in  the  case.  In  the  first  place,  the  ac- 
counts of  the  contractor  were  from  time  to  time  presented  as  an  en- 
tirety, were  approved  and  certified  by  the  engineer  imder  the  terms  of 
the  contract,  and  accepted  by  the  Whitney  Company.  These  accounts 
included,  not  only  charges  which  are  conceded  to  be  lienable,  but  also 
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the  charges  we  are  now  considering.  Thereupon  the  Whitney  Compa- 
ny made  payments  upon  the  whole  without  directing  to  what  partic- 
ular charge,  or  charges,  the  payments  should  be  applied.  Under  these 
circimistances,  we  may  well  assume  that  as  a  part  of  the  debt  to  the 
contractor  was  fortified  by  the  right  to  a  lien  under  the  law,  and  a  part 
of  it  entirely  unsecured,  that  payments  were  first  applied  to  that  part 
which  was  the  most  precarious,  for  the  law  is  such  that,  when  pay- 
ments are  made  upon  several  debts  by  a  debtor  without  instructions 
as  to  the  application,  the  creditor  may  apply  such  payments  in  his  elec- 
tion, and  the  law  goes  further  to  say  if  the  creditor,  in  the  absence  of 
directions  as  to  the  application,  fails  to  apply  a  pajrment,  that  the  law 
will  appropriate  the  pajmient,  to  the  most  precarious  debt. 

If  the  contractor,  when  pajmients  were  received,  exercised  the  priv- 
ilege accorded  him,  then  the  amounts  received  from  the  Whitney  Com- 
pany from  time  to  time  were  more  than  sufficient  to  discharge  the  non- 
lienable  charges,  or,  if  the  rule  of  law  stated  is  applied,  the  result  is 
the  same,  and  we  may  say  further  that  the  charges  which  constitute 
the  basis  of  appellant's  objection  are  contained  in  what  is  designated 
as  Exhibit  11  in  the  testimony  set  out  in  the  record,  and  as  to  this 
exhibit  the  testimony  of  Mr.  Mitchell,  an  expert  bookkeeper,  and  a 
witness,  introduced  by  appellant,  is  to  the  effect  that  he  had  examined 
the  books  of  the  Whitney  Company,  and  found  that  the  items  in  that 
exhibit  had  all  been  paid,  and  Mr.  Kennedy,  the  engineer  of  the  Whit- 
ney Company,  testified  that  he  examined  and  approved  the  charges  in 
Exhibit  11,  and  that  they  were  accepted  as  proper  charges  under  the 
contract  by  the  Whitney  Company. 

There  are,  therefore,  three  phases  in  which  this  subject  may  be 
viewed:  First.  That  flie  entire  account  of  the  contractor,  including 
both  the  lien  and  nonlienable  charges,  was  examined  and  certified  by 
the  Whitney  Company's  engineer,  and  in  this  form  was  accepted  by 
the  said  company.  Second.  That  the  nonlienable  charges  have  been 
paid  as  testified  by  Mitchell,  or  have  been  discharged  by  the  applica- 
tion of  payments  received  and  applied  by  the  contractor,  or  the  appli- 
cation of  such  payments  as  directed  by  the  law.  Third.  That  under 
the  terms  of  the  contract,  and  the  facts  in  the  case,  the  contractor  was 
entitled,  in  any  event,  to  as  much  as  $300,000  under  the  20  per  cent, 
clause,  and  taking  the  aggregate  of  work  done,  and  materials  fur- 
nished, and  the  aggregate  of  pajmients  made,  the  balance  due  the  con- 
tractor is  less  than  the  sum  which  it  is  admitted  is  lienable  under  the 
North  Carolina  statute. 

We  have  discussed  the  questions  involved  in  the  order  in  which  they 
are  stated  in  the  outset,  with  the  result  that  we  conclude  there  is  no 
error  in  the  decree  of  the  Circuit  Court. 

The  report  of  the  master  shows  that  he  thoroughly  investigated  the 
cause  in  hand  in  its  every  detail,  and  that  all  of  the  testimony  offered 
pertaining  to  the  matters  in  controversy  was  carefully  taken  and  re- 
corded. His  findings  of  fact  are,  in  our  opinion,  supported  by  the  evi- 
dence, and  his  conclusions  of  law  based  thereon  are  such  as  would 
readily  present  themselves  to  an  intelligent,  capable  lawyer.  We  feel 
104G.O.A.— 14 
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constrained  to  say  that  this  exhaustive  report  of  the  master,  which 
was  confirmed  by  the  learned  judge  below,  has  materially  aided  us  in 
reaching  the  conclusion  that  the  judgment  and  decree  appealed  from 
should  be  affirmed. 
AflSrmed. 


aSl  Fed.  462.) 

REXFORD  Y.  BRUNSWICK-BALKE-COLLENDER  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  13,  1910.) 

No.  946. 

1.  Insane  Pkbsons  (|  70*) — Probate— Jurisdiction—Bbtatss  of  Insane  Peb- 

BONS. 

Battle's  Revisal,  N.  C.  1873,  c.  57,  f  7,  provides  tliat  wlienever  it  Bhall 
appear  to  tlie  probate  court  that  a  sale  of  any  part  of  a  Innatic^s  real  es- 
tate is  necessary  for  his  maintenance,  or  for  die  discharge  of  debts  tm- 
avoidably  incurred  for  his  maintenance,  or  it  appears  that  the  interest 
of  the  lunatic  would  be  promoted  by  the  sale  of  any  part  of  such  estate, 
the  court  may  order  a  sale,  and  the  proceeds  shall  descend  and  be  dis- 
tributed in  like  manner  as  provided  for  the  sale  of  infants'  estates,  etc. 
Held  that,  the  probate  court  having  Jurisdiction  of  a  petition  for  the  al- 
lotment of  a  maintenance  for  a  lunatic  and  his  family,  to  discharge  debts 
unavoidably  incurred  for  that  purpose,  and  to  direct  sales  of  real  estate 
to  provide  a  fund  therefor,  and  also  to  make  provision  for  the  care  and 
preservation  of  the  limatlc's  estate,  it  was  not  ousted  of  jurisdiction  be- 
cause the  guardian's  petition  also  prayed  for  a  sale  to  provide  for  the 
payment  of  pr«-existing  debts. 
[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Dec.  Dig.  f  70.* 
Probate  jurisdiction,  see  note  to  Bedford  Quarries  Co.  t.  Thomllnson, 
36  C.  C.  A.  276.] 

2.  Courts  (|  1*) — "Jurisdiction.** 

"Jurisdiction"  is  the  power  to  hear  and  determine  a  cause.    It  is  coram 

judice  whenever  a  case  is  presented  which  brings  this  power  Into  action. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  f  1;  Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3876-^3885 ;  vol. 

8,  pp.  7697-7698.] 

3.  Judgment  (f  28*)— Valxdity — Jurisdiction. 

Where  a  proceeding  embraces  two  causes  of  action,  one  within  the 
court's  jurisdiction  and  the  other  not  and  the  court  enters  judgment  af- 
fecting both  causes,  the  judgment  is  valid  to  the  extent  that  It  deals  with 
the  subject-matter  within  the  court's  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  f  39 ;  Dee.  DI^. 
I28.*] 

4.  Evidence  (§  82*) — Presumptions — Court  Proceedings. 

Where  a  court  had  jurisdiction  of  the  parties  and  subject-matter.  It 
will  be  presumed  that  the  subsequent  proceedings  were  regular  until  the 
contrary  is  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |  104;   Dec.  Dig. 
5  82.*] 
6b  Judgment  (5  501*) — Collateral  Attack. 

Where  a  court  had  jurisdiction  of  the  parties  and  subject-matter,  its 
judgment  could  not  be  attached  collaterally  for  errors  or  Irregularities 
In  subsequent  proceedings  except  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  i  941;  Dec  Dig. 

f  501.*] 

•For  other  catei  see  same  topic  A  8  mxtmbbb  in  Dec.  ft  Am.  Digs.  liK)7  to  date,  ft  ^ep*r  Indexes 
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a    INSANB  PeBSONS  (|  71*) — SALES  IN  PBOBATB. 

Sales  of  real  property  of  a  lunatic  in  proceedings  before  the  proper 
probate  judge  or  clerk  of  the  superior  court  of  North  Carolina  acting 
as  a  probate  court  are  judicial  sales. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Gent  Dig.  ||  118-124 ; 
Dec.  Dig.  §  71.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3867-3870.] 

7.  II7SAI7B  Persons  (5  71*) — Sale  op  Land— Title  of  Purchaseb— Pboceed- 

LNG  8 — IbBEOULABITIES. 

A  purchaser  of  real  property  at  a  sale  held  by  a  lunatic's  commission- 
er under  a  probate  order  is  not  chargeable  with  errors  or  irregularities 
In  the  proceedings;  it  being  sufficient  if  the  court  had  jurisdiction  of 
the  parties  and  subject-matter,  that  the  commissioner  acted  under  a  de- 
cree purporting  to  confer  power  of  sale. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Dec.  Dig.  |  71.*] 

S.  Vendob  and  Pubchaseb  (f  231*)— Bona  Fide  Pubohabebs — Nonc»— 
Deeds. 

Under  the  North  Carolina  law,  the  record  of  a  deed  is  notice  to  a  sub- 
sequent purchaser  from  the  same  grantor. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  || 
513-539;  Dec.  Dig.  {  231.*] 

9.  Vendob  and  Pubchaseb  (f  229*) — ^Bona  Fide  PuBCHASEB--NoncEL 

Any  facts  sufficient  to  put  a  purchaser  of  land  on  inquiry  is  adequate 
notice,  not  only  of  such  fact,  but  of  anything  to  which  such  inquiry  may 
lead. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Dec.  Dig.  | 
229.*] 

10.  Judgment  (5  668*) — Sale  of  Real  Estate — Impeachment — Estoppel. 

During  the  life  of  a  lunatic,  a  commissioner  was  appointed  and  au- 
thorized to  sell  his  real  estate  for  maintenance  and  preserration,  etc. 
He  sold  the  timber  in  controversy  on  certain  of  the  lunatic's  land,  and, 
after  the  lunatic's  death,  the  commissioner's  account  was  settled  in  the 
proceeding  and  transferred  from  the  probate  to  the  superior  court  of 
the  state,  to  which  all  the  lunatic's  heirs  were  made  parties.  Held,  that 
such  heirs  were  concluded  by  the  judgment  confirming  the  commission- 
er's report,  to  which  no  exceptions  were  taken,  and  that  they  were  there- 
after estopped  to  impeach  the  title  of  the  purchasers  from  the  commis- 
sioner. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  fS  1181-1183, 
1188,  1189;    Dec.  Dig.  S  668.*! 

11.  Ljs  Pendens  (§  24*) — Pubchasebs  Pendente  Lite. 

The  commissioner  of  an  insane  person  under  a  probate  decree  sold  the 
timber  in  controversy  on  certain  of  the  lunatic's  land  in  a  proceeding  in 
which  the  probate  court  had  jurisdiction,  and  thereafter,  the  lunatic 
having  died  and  the  proceeding  having  been  transferred  to  the  superior 
court  of  the  state  and  all  of  the  lunatic's  heirs  having  been  made  parties, 
the  commissioner's  report  including  the  sale  of  the  timber  was  consider- 
ed and  confirmed;  no  exceptions  having  been,  taken  to  the  report  Held, 
that  a  purchaser  of  the  land  on  which  the  timber  was  located  from  the 
heirs  during  the  pendency  of  such  proceeding  was  bound  by  the  decree, 
and  could  not  therefore  Impeach  the  title  of  the  timber  purchasers. 

[Ed.  Note. — ^For  other  cases,  see  Lis  Pendens,  Cent  Dig.  Sf  38-46;  Dec. 
Dig.  {  24.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Asheville. 

•For  oUier  c&sea  see  same  topic  A  8  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  C.  H.  Rexford  against  the  Brunswick-Balke-Collender 
Company.    Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

This  action  was  brought  originally  in  the  superior  court  of  Swain  county, 
N.  C,  to  the  July  term,  1908,  of  said  court  Upon  due  proceedings  had,  the 
case  was  removed  for  trial  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  North  Carolina,  at  Asheville. 

In  his  complaint  filed  in  the  state  court  the  plaintiff  se^s  to  have  declared 
null  and  void  certain  deeds  executed  by  John  W.  Terrell,  commissioner,  to 
sell  the  lands  of  William  H.  Thomas,  a  lunatic,  which  deeds  are  recorded  in 
the  counties  of  Swain  and  Graham,  N.  C,  and  under  which  the  defendant 
claims  title  to  certain  trees  €Uid  timber  standing  upon  the  land,  of  which 
plaintiff  alleges  he  is  the  owner  in  fee  simple.  After  the  case  was  docketed 
In  the  Circuit  Court,  by  leave  of  the  court,  the  plaintiff  changed  the  form  of 
his  action,  and  filed  a  bm  in  equity  to  remove  a  doud  from  his  title  to  the 
land  in  controversy.  The  bill  sought,  as  did  the  complaint  filed  in  the  state 
court  to  have  canceled  certain  deeds  made  by  Terrell,  commissioner,  to 
J.  F.  Loomis  and  Xenaphon  Wheeler,  and  from  Loomis  &  Wheeler  to 
W.  G.  Heyser,  and  from  Heyser  to  the  Brunswick-Balke-Collender  Com- 
pany, the  present  defendant,  which  deeds  purport  to  convey  a  certain 
number  of  trees  of  a  particular  size  growing  and  standing  upon  the 
lands  claimed  by  complainant,  and  by  the  cancellation  and  anuullment  of 
these  deeds  it  was  sought  to  remove  the  alleged  cloud  upon  his  title  to  the 
land  described.  Heyser  filed  an  answer  disclaiming  interest  in  the  contro- 
versy, but  the  answer  of  the  present  defendant  maintained  the  validity  of 
the  deeds  under  which  it  held  its  right  to  the  trees  conveyed  thereby;  and 
further  averred  that  the  trees  were  still  standing  upon  the  land,  and  had 
not  been  cut  and  removed. 

In  this  situation  the  following  order  was  made  in  the  case  on  the  15th  of 
April,  1909 :  **The  above-entitled  cause  coming  on  to  be  heard  on  application 
of  the  complainant  for  the  appointment  of  a  special  examiner  to  take  testi- 
mony therein  under  equity  rule  67,  and  it  appearing  to  the  court  that  the 
rights  of  the  defendants  in  this  action  depends  primarily  on  several  questions 
of  law  based  on  documentary  evidence  of  its  title  to  the  trees  in  question, 
and  it  further  appearing  to  the  court  that  it  would  facUitate  the  hearing  of 
said  cause,  if  such  documentary  evidence  were  offered  and  such  preliminary 
question  to  the  title  first  disposed  of  by  the  court  Now,  therefore,  it  is  or- 
dered that  these  questions  of  law  and  the  documentary  evidence  bearing  thereon 
be  first  presented  to  the  court  for  argument  and  all  questions  of  fact  in  this 
cause  be  held  in  abeyance  imtil  said  preliminary  questions  are  disposed  of 
by  the  court,  and  it  is  further  ordered  that  this  cause  be  and  the  same  is 
set  for  hearing  before  the  court  on  said  questions  on  the  28th  day  of  April, 
A.  D.  1909,  time  3  p.  m.  o'clock  at  Asheville,  North  Carolina.  This  order  is 
made  without  prejudice  to  the  rights  of  either  party  in  case  the  court  is  of 
the  opinion  that  it  is  necessary  that  further  evidence  be  taken  in  said  cause. 
April  15th,  1909.    J.  a  Pritchard,  U.  S.  Circuit  Judge." 

Thereupon,  without  the  intervention  of  a  master,  the  court  proceeded  to 
take  testimony,  and  on  the  1st  day  of  June,  1909,  entered  the  following  de- 
cree: "This  cause  came  on  the  28th  day  of  April,  1909,  to  be  heard  and  de- 
bated before  the  Honorable  J.  C.  Pritchard,  Circuit  Judge  of  the  United 
States  for  the  Fourth  Circuit,  in  the  presence  of  counsel  learned  for  plaintiff 
and  defendant,  the  Brimswick-Balke-Collender  Company,  upon  debate  of  the 
matter,  and  hearing  what  was  alleged  by  counsel  on  both  sides  in  relation  to 
the  issues  raised  by  the  pleadings  touching  the  validity  and  construction  of 
certain  deeds  of  conveyance  for  certain  timber  trees:  (1)  A  deed  from 
James  W.  Terrell,  commissioner,  to  J.  F.  Loomis  and  Xenophon  Wheeler, 
dated  the  3d  day  of  August,  1883.  (2)  A  deed  from  the  said  Terrell,  commis- 
sioner, to  the  said  Loomis  &  Wheeler,  dated  the  27th  day  of  December,  1884. 
(3)  A  deed  from  said  Terrell,  commissioner,  and  T.  H.  Lester,  B.  D.  Lester, 
and  C.  Y.  Lester,  of  Swain  county,  North  Carolina,  to  said  Loomis  &  Wheeler, 
dated  the  27th  day  of  December,  1884.  (4)  A  deed  dated  the  29th  day  of 
April,  1909,  from  the  said  Loomis  &  Wheeler,  and  their  respective  wives  to 
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the  defendant,  W.  O.  Heyser.  (5)  A  deed  from  the  said  defendant,  W.  C. 
Heyser,  and  his  wife,  to  the  defendant,  the  Brunswick-Balke-Collender  Com- 
pany; the  said  deeds  being  the  same  as  those  maitloned  in  the  third  para- 
graph of  the  plaintiffs  complaint  herein  and  the  first  paragraph  of  his 
amended  complaint  herein.  This  court  ordered  that  the  special  case  should 
stand  for  Judgment,  and  the  same  standing  for  judgment  in  the  presence  of 
counsel  for  plaintiffs  and  defendants.  Upon  reading  the  said  deeds  and  hear- 
ing what  was  alleged  by  counsel  on  both  sides  in  relation  thereto,  this  court 
doth,  as  to  the  first  of  the  questions  submitted  for  the  judgment  of  the  court, 
declare  that  by  virtue  of  the  three  first  above-mentioned  deeds  under  and 
through  which  the  defendant,  the  Brunswlck-Balke-Collender  Company,  claims 
title  to  the  trees  in  question  mentioned  and  described  in  said  deed,  the  plain- 
tiff admitting  that  he  and  the  defendant  company  claim  title  from  a  common 
source  of  title,  and  that  the  plaintifTs  deed  under  which  he  claims  embraced 
the  same  lands  as  the  said  above  three  deeds  under  which  the  defendant 
company  claims,  and  the  same  trees  mentioned  and  described  in  said  com- 
pany's deed,  the  defendant,  the  Brunswidc-Balke-Collender  Company,  under 
and  by  virtue  of  said  three  deeds  first  above  mentioned  and  the  said  other 
deeds  above  mentioned,  does  take  and  hold  an  absolute  and  indefeasible  title, 
in  fee  simple,  in  and  to  all  of  the  trees  mentioned  and  described  in  the  said 
deeds  and  is  the  owner  in  fee  simple  of  said  trees,  and  by  virtue  of  the  pro- 
visions of  said  deeds,  the  said  defendant,  the  Brunswi<^-Balke-Collender 
Company,  its  successors  and  assigns,  have  the  right  to  enter  upon  the  lands 
upon  which  the  said  trees  are  situated  and  upon  any  other  lands  belonging 
to  the  estate  of  the  said  William  H.  Thomas,  at  the  date  of  the  said  three 
deeds  first  above  mentioned,  for  the  purpose  of  cutting  and  removing  said 
trees,  and  have  the  right  of  ingress  and  egress  over  the  same  and  the  right 
to  make  such  roads  over  any  of  said  lands  suitable  and  proper  to  enable  them 
to  remove  said  trees  whenever  they  may  so  desire.  And  this  court  doth,  as  to 
the  second  of  the  said  questions,  declare  that  under  and  by  virtue  of  the  pro- 
visions of  the  said  deeds  the  defendant,  the  Brunswick-Balke-Collender  Com- 
pany, its  successors  and  assigns,  are  not  bound  by  any  provisions  contained 
in  said  deed  or  otherwise,  to  cut  and  remove  the  said  trees  from  the  said 
lands  within  a  reasonable  time.  And  this  court,  as  to  the  said  first  and  sec- 
ond questions,  doth  order,  adjudge  and  decree  accordingly.  And  this  cause 
is  retained  for  further  orders.  This  the  1st  day  of  June,  1909.  J.  C.  Pritch- 
ard,  U.  S.  Circuit  Judge." 
From  this  decree  the  complainant  appealed  to  this  court 

Tucker  &  Lee,  Adams  &  Adams,  Frye  &  Raby,  and  Julius  C.  Mar- 
tin (Martin  &  Wright,  on  the  brief),  for  appellant. 

Merrimon  &  Merrimon  (Bryson  &  Black,  on  the  brief),  for  appellee. 

Before  GOFP,  Circuit  Judge,  BOYD  and  DAYTON,  District 
Judges. 

BOYD,  District  Judge  (after  stating  the  facts  as  above).  There 
are  many  assignments  of  error  on  the  part  of  the  appellant  set  out  in 
the  record,  but  the  whole  case  as  presented  to  us  in  our  opinion  turns 
upon  the  effect  to  be  given  to  the  three  deeds  referred  to  in  the  decree, 
one  dated  August  3,  1883,  and  the  other  two  December  27,  1884,  in 
which  J.  W.  Terrell,  as  commissioner  appointed  by  the  probate  court 
of  Jackson  county,  conveyed  to  J.  F.  Loomis  and  Xenophon  Wheeler 
certain  trees  therein  described  upon  the  lands  of  William  H.  Thomas, 
Sr.,  in  the  counties  of  Graham  and  Swain,  N.  C.  The  timber  rights 
conveyed  in  the  said  deeds  are  those  now  claimed  by  defendant  by 
deeds  subsequently  made  by  Loomis  &  Wheeler  to  W.  C.  Heyser,  and 
by  Heyser  to  the  defendant.  If  the  original  deeds  from  Terrell  to 
Loomis  &  Wheeler  are,  for  any  reason,  invalid,  it  is  admitted  that  the 
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claim  of  the  defendant  under  the  deeds  subsequently  made  constitutes 
a  cloud  upon  appellant's  title ;  otherwise,  not. 

The  several  points  involved  rest  chiefly  upon  certain  proceedings 
had  in  the  probate  court  of  Jackson  county,  N.  C,  before  the  clerk  of 
the  superior  court,  and  the  superior  court  of  said  county,  and,  in  or- 
der to  an  intelligent  understanding  of  the  case,  it  will  be  necessary  in 
the  course  of  our  discussion  to  give  the  character  and  substance  of 
these  proceedings,  and,  as  near  as  possible,  the  order  in  which  they 
took  place.  William  H.  Thomas,  Sr.,  was  a  resident  of  Jackson  coun- 
ty, N.  C.  He  was  a  man  of  extensive  business  affairs  and  the  owner 
of  considerable  property,  consisting  principally,  however,  of  large 
tracts  of  wild  unimproved  lands,  upon  much  of  which  there  was  valu- 
able timber  in  the  counties  of  Jackson,  Cherokee,  Graham,  Swain,  and 
elsewhere,  in  the  western  part  of  the  state. 

Before  the  inquisition  hereafter  referred  to  in  which  the  said  Thomas 
was  adjudged  a  lunatic,  he  was  largely  indebted  to  various  persons, 
and  certain  of  his  creditors  had  reduced  their  claims  against  him  to 
judgment  in  the  state  courts,  and  besides  William  Johnson  and  R.  B. 
Johnson  had  obtained  judgment  against  him  in  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  North  Carolina  for  about 
the  sum  of  $34,000.  Whilst  these  conditions  were  existing,  the  mind 
of  Thomas  became  impaired,  and  upon  due  proceedings  had  before 
the  probate  court  of  Jackson  county  on  the  15th  of  May,  1877,  he  was 
adjudged  a  lunatic,  and  on  the  5th  of  April,  1878,  W.  L.  Hilliard  was 
duly  appointed  and  qualified  as  his  guardian.  In  May,  1880,  Hilliard, 
as  guardian,  filed  his  petition  in  the  probate  court  of  Jackson  county 
by  which  he  sought  to  provide  a  maintenance  for  the  lunatic,  and  for 
his  family,  also  to  raise  funds  for  expenses  necessarily  incident  to  im- 
portant litigation  pending  in  regard  to  lands  of  the  lunatic,  and  to  pay 
taxes,  and  further  in  the  petition  he  asked  for  an  adjustment  and  set- 
tlement of  certain  judgments  which  had  been  taken  against  Thomas 
before  he  was  declared  insane,  and  for  the  payment  of  his  debts.  It 
was  also  stated  in  the  petition  that  the  lunatic  had  no  personal  estate 
of  any  value.  Acting  on  the  petition,  the  probate  judge  made  certain 
findings  of  fact  in  regard  to  the  matters  set  out,  and  among  them  that 
the  amount  necessary  for  a  maintenance  for  the  lunatic  and  his  family 
was  $1,000  a  year,  and  also  that  there  had  already  accrued  for  the 
support  of  the  lunatic  and  his  family,  and  for  necessary  expenses  in- 
cident to  litigation  attending  his  estate,  and  taxes,  the  sum  of  $2,450. 
Thereupon  the  order  of  the  court  was  that  there  be  set  apart  for  the 
support  of  the  lunatic  and  his  family,  and  other  expenses  necessarily 
incident  to  the  estate,  the  sum  of  $2,200  each  for  two  years,  $1,900  each 
for  the  two  succeeding  years,  and  $1,600  for  the  next  year. 

Proceeding  further  in  the  ascertainment  of  facts,  the  probate  court 
found  that  the  estate  of  the  lunatic  was  indebted;  that  Johnson  and 
Johnson  had  recovered  a  judgment  against  him  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  North  Carolina  for 
about  $34,000,  and  that  there  were  judgments  docketed  against  him  in 
the  state  courts  aggregating  about  $16,000 ;  further,  that  the  Johnson 
judgment  was  a  lien  on  about  40,000  acres  of  imimproved  land  located 
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in  the  counties  mentioned,  which  land  was  worth  from  50  cents  to  $3 
an  acre;  that  the  larger  and  more  valuable  tracts  of  land  belonging 
to  said  Thomas  were  involved  in  serious  litigation,  requiring  large 
amoimts  of  money  for  costs,  fees,  attention,  etc.;  that  William  H. 
Thomas,  Jr.,  of  full  age,  James  R.  Thomas,  a^e  19,  and  Sallie  L. 
Thorhas,  age  17,  were  tne  children  and  presumptive  heirs  at  law,  and 
next  of  kin  of  the  lunatic,  and  that  the  two  minor  children  were  a  part 
of  his  family.  Thereupon,  on  the  26th  of  May,  1880,  the  probate  court 
entered  a  decree  in  response  to  the  prayer  of  the  guardian's  petition 
by  which  James  W.  Terrell  was  appointed  commissioner  to  make  sale 
of  lands  belonging  to  the  lunatic's  estate,  being  directed  to  sell  first 
such  as  were  not  subject  to  the  lien  of  the  Johnson  judgment  recovered 
in  the  Circuit  Court  of  the  United  States,  as  before  stated.  The  com- 
missioner was  empowered  to  sell  lands  at  private  sale  for  one-fourth 
cash,  and  the  balance  in  equal  installments  in  one  and  two  years,  and 
he  was  also  required  to  report  semiannually  to  the  court  of  sales  made, 
to  whom  sold,  the  particular  tract  sold,  date  of  sale,  and  amount  re- 
ceived. Terrell  proceeded  as  commissioner  to  discharge  the  duties 
imposed  upon  him  by  decree  of  the  probate  court,  and  on  the  1st  of 
April,  1885,  he  made  his  report  in  which,  among  other  realty,  was  in- 
cluded the  sales  of  trees  in  1883  and  1884  to  I^mis  &  Wheeler,  and 
which  were  conveyed  to  them  by  the  deeds  in  question,  and  this  report 
was  confirmed  by  the  clerk  of  the  superior  court  of  Jackson  county. 

As  will  be  seen,  the  proceedings  by  the  guardian  were  commenced 
in  the  probate  court  of  Jackson  county,  and  the  findings  of  fact  and 
the  decree  appointing  Terrell  commissioner  with  authority  to  sell  the 
lands  made  by  that  court  in  1880,  but  that  the  report  of  the  commis- 
sioner was  made  to  the  clerk  of  the  superior  court  of  Jackson  county, 
and  confirmed  by  that  officer  in  1885.  This  is  due  to  the  fact  that 
in  the  meantime  the  laws  of  North  Carolina  with  respect  to  probate 
courts,  and  the  clerks  of  the  superior  courts,  had  been  changed.  The 
law  as  it  existed  when  the  proceedings  began  will  be  found  in  Battle's 
Revisal.    We  quote  the  following  from  chapter  90 : 

•The  clerks  of  the  superior  courts  are  declared  judges  of  probate  In  their 
respective  counties."    (Section  1.) 

And,  as  relating  to  the  jurisdiction  of  the  probate  court  at  the  time, 
we  copy  section  7,  c.  67,  of  said  Revisal : 

"Whenever  it  shall  appear  to  the  court  of  probate,  upon  the  petition  of  the 
guardian  of  any  idiot  or  lunatic,  that  a  sale  of  any  part  of  his  real  or  per- 
sonal estate  is  necessary  for  his  maintenance,  or  for  the  discharge  of  debts 
unavoidably  incurred  for  his  maintenance;  or,  whenever  the  court  shall  be 
satisfied  that  the  interest  of  the  idiot  or  lunatic  would  be  materially  end  e^ 
sentially  promoted  by  the  sale  of  any  part  of  such  estate,  or  whenever  any 
part  of  his  real  estate  is  required  for  public  purposes,  the  court  may  order  a 
sale  thereof  to  be  made  by  such  person,  in  such  a  way  and  on  such  terms  as 
it  shall  adjudge;  provided,  however,  tliat  the  court,  if  it  be  deemed  proper, 
may  direct  to  be  made  parties  to  such  petition  the  next  of  kin  or  presumptive 
heirs  of  such  nonsane  person.  And  if  on  the  hearing,  the  court  shall  order 
such  sale,  the  same  shall  be  made  and  the  proceeds  applied  and  secured,  shall 
desc^id  and  be  distributed,  in  like  manner  as  is  provided  for  the  sale  of  in- 
fants' estates,  decreed  in  like  cases  to  be  sold  on  application  ot  their  guard- 
ians, as  directed  in  the  chapter  entitled  'Guardian  and  Ward.*  *' 
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The  probate  courts,  by  that  name,  were  abolished  by  the  North  Caro- 
lina Legislature  as  will  be  seen  by  reference  to  the  Code  of  North  Car* 
olina  adopted  in  1883  (volume  1,  §  102),  which  is  in  this  language: 

'The  office  or  place  of  probate  judge  is  abolished,  and  the  duties  hereto* 
fore  pertaining  to  clerks  of  the  superior  courts  as  judges  of  probate,  shall  be 
performed  by  the  clerks  of  the  superior  courts  as  clerks  of  said  courts,  and 
all  matters  pending  before  said  judges  of  probate  shaU  be  deemed  transferred 
to  the  clerks  of  the  superior  court." 

And,  further,  section  7,  copied  above,  was  re-enacted  verbatim  as 
section  1675  of  the  Code  of  1883,  and  the  same  jurisdiction  with  re- 
spect to  lunatics  and  their  estates  was  thereby  conferred  on  the  clerks 
of  the  superior  courts. 

The  appellant  insists  that  under  the  circumstances  detailed  the  pro- 
bate court  had  no  jurisdiction  to  entertain  the  guardian's  petition,  or 
to  order  sales  of  the  lunatic's  property,  and  that,  therefore,  the  pro- 
ceedings had  in  that  court  were  void,  and  the  deeds  to  Loomis  & 
Wheeler  by  virtue  thereof  are  invalid.  This  is  the  first  question  for 
our  consideration. 

In  the  case  of  Blake  v.  Respass,  77  N.  C.  193,  the  Supreme  Court  of 
the  state  of  North  Carolina  held  that : 

•*The  statute  (Battle's  Revisal,  c.  57)  confers  no  power  upon  the  courts  of 
probate  to  provide  for  the  payment  of  the  debts  of  a  lunatic  contracted  prior 
to  the  lunacy." 

If,  therefore,  the  petition  of  the  guardian  had  been  solely  to  pro- 
vide for  the  payment  of  pre-existing  debts,  except  such  as  were  im-^ 
avoidably  incurred  for  the  maintenance  of  the  lunatic,  there  would 
have  been  no  jurisdiction  in  the  court  to  entertain  the  petition,  or  re- 
spond to  its  prayers  by  ordering  sales  of  the  lunatic's  property,  and 
that  would  be  an  end  of  this  case,  but  as  we  see  it  the  provision  for  the 
payment  of  debts  of  the  lunatic  was  a  secondary  object  of  the  petition, 
the  prime  purpose  being  to  provide  for  a  maintenance  for  the  Itmatic 
and  his  family,  for  debts  theretofore  unavoidably  incurred  for  support, 
and  also  for  current  expenses  incident  to  the  care  and  preservation 
of  his  estate.  By  the  averments  in  the  petition  it  is  made  to  appear  that 
the  lunatic's  property  was  incumbered,  was  in  litigation,  and  that  the 
income  therefrom  had  not  been  sufficient  to  meet  the  expenses  incident 
to  his  support,  and  it  is  specifically  stated : 

'That  there  is  yet  due  and  owing  on  account  of  the  support  of  the  said 
lunatic  and  the  maintenance  and  support  of  said  infant  children  and  costs 
accruing  in  litigation  in  the  protection  of  said  limatic's  property  the  sum  of 
$2,000." 

And  among  the  first  prayers  of  the  petition  are  the  following: 

"That  an  account  may  be  taken  to  inquire  and  ascertain  of  what  the  estate 
of  the  said  W.  H.  Thomas  consisted  at  the  inquisition  of  the  said  lunacy. 

"Of  what  the  said  estate  does  now  consist. 

"That  a  proper  sum  may  be  appropriated  and  settled  for  the  maintenance 
and  support  of  the  said  lunatic,  for  indebtedness  already  incurred,  and  for 
the  support  and  maintenance  for  the  future. 

**And  that  a  proper  sum  may  be  settled  and  approved  for  the  maintenance 
and  support  of  the  said  infant  chUdren,  in  the  future,  as  well  as  the  indebt- 
edness of  the  past,  and  that  the  said  sum  so  reported  as  necessary  for  the 
maintenance  and  sui^>ort  of  the  said  lunatic  may  be  paid  to  his  guardian  out 
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of  the  estate  of  the  said  lunatic,  and  that  the  sum  so  settled  and  approved  for 
the  support  and  maintenance  of  the  said  Infant  children  be  paid  to  the  guard- 
Ian  of  said  children  out  of  said  lunatic's  estate.*' 

Undoubtedly  the  probate  court  had  jurisdiction  of  a  petition  for  the 
allotment  of  a  maintenance  for  a  lunatic  and  his  family,  to  discharge 
debts  unavoidably  incurred  for  this  purpose,  and  to  direct  sales  of 
property  to  these  ends,  and,  further,  we  think  that  a  proper  construc- 
ticm  of  the  statute  vested  the  power  in  the  probate  court  to  make  neces- 
sary and  suitable  provisions  for  the  care  and  preservation  of  the  luna- 
tic's estate. 

In  our  research,  we  find  no  North  Carolina  case  to  the  effect  that 
the  probate  court  had  no  jurisdiction  over  the  estate  of  a  lunatic  fur- 
ther than  to  provide  for  maintenance.  The  decisions  have  only  gone 
to  the  extent  that  the  probate  court  was  not  authorized  to  provide  for 
the  pajrmcnt  of  debts  of  a  Itmatic  contracted  prior  to  the  lunacy ;  that 
this  jurisdiction  remained  in  the  superior  court  where  it  had  always 
been.  In  section  7  of  chapter  67,  Battle's  Revisal,  copied  above,  it  will 
be  found  that  the  probate  court,  upon  the  petition  of  the  guardian  of  a 
lunatic,  had  the  jurisdiction  to  direct  the  sales  of  real  or  personal  es- 
tate of  the  lunatic  for  four  purposes :  First,  for  the  necessary  main- 
tenance; second,  for  the  discharge  of  debts  unavoidably  incurred  for 
maintenance ;  third,  whenever  the  court  shall  be  satisfied  that  the  in- 
terest of  the  lunatic  would  be  materially  and  essentially  promoted  by 
the  sale  of  any  part  of  his  estate;  and,  fourth,  whenever  any  part  of 
his  real  estate  was  required  for  public  purposes.  The  probate  court 
found  as  a  fact  that  the  most  valuable  real  estate  of  the  lunatic  was  in 
litigation,  and  that  there  were  necessary  costs  and  expenses  attending 
this  litigation  which  involved  the  recovery  and  preservation  of  the 
property,  also  that  taxes  were  accruing  upon  the  lands,  and  that  the 
lands  did  not  yield  enough  income  to  pay  such  taxes. 

We  are,  therefore,  led  to  inquire  the  meaning  of  the  statute  wherein 
it  says  tha*  the  court  shall  have  power  to  order  the  sale  of  any  part 
of  the  real  or  personal  estate  of  a  lunatic  whenever  the  court  shall  be 
satisfied  that  the  interest  of  the  lunatic  would  be  materially  and  essen- 
tially promoted  thereby.  In  view  of  this  provision,  will  it  be  contend- 
ed that  the  court  having  both  the  person  and  the  estate  of  a  lunatic 
legally  in  its  custody  is  to  sit  idly  by  and  see  such  estate  subjected  to 
loss  or  swept  away  by  litigation  for  the  want  of  jurisdiction  to  take 
steps  for  its  preservation  ?  To  give  the  statute  a  construction  leading 
to  such  result  would  to  our  minds  be  subversive  of  legislative  intent, 
and  would  expose  the  estate  of  a  lunatic  in  custodia  legis  to  loss,  and 
perhaps  entire  sacrifice  without  power  in  the  court  having  it  in  charge 
to  protect  it. 

We  conclude,  therefore,  that  the  allegjations  of  the  petition  of  the 
guardian  were  sufficient  to  confer  jurisdiction  upon  the  probate  court 
to  ascertain  the  necessary  maintenance  for  the  lunatic  and  his  family 
to  be  allotted  out  of  his  estate,  to  provide  for  debts  theretofore  un- 
avoidably incurred  for  such  maintenance  and  also  to  make  such  orders 
and  decrees  as  were  necessary  to  preserve  the  estate,  or  to  save  it  from 
loss  or  dissipation  pending  the  lunacy,  and  the  fact  that  in  the  petition 
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the  guardian  went  further  and  asked  for  sales  of  property  of  the  lun- 
atic to  relieve  liens,  and  to  pay  pre-existing  debts,  did  not  oust  the 
jurisdiction  of  the  probate  court  to  proceed  with  the  cause  for  the  pur- 
poses contemplated  by  section  7,  c.  57,  above  quoted,  and  to  the  extent 
authorized  by  the  law.  "The  power  to  hear  and  determine  a  cause  is 
jurisdiction.  It  is  'coram  judice,'  whenever  a  case  is  presented  which 
brings  this  power  into  action.  If  the  petitioner  stat  such  a  case  in 
this  petition  that  on  a  demurrer  the  court  would  render  judgment  in 
his  favor,  it  is  an  undoubted  case  of  jurisdiction."  United  States,  Ap- 
pellant, V.  Arredondo  et  al.,  Appellees,  6  Pet.  (31  U.  S.)  681  (see  page 
708)  8  L.  Ed.  547. 

We  lay  it  down  as  a  further  proposition  of  law  that  where  a  proceed- 
ing embraces  two  causes  of  action,  the  one  of  which  is  within  the  ju- 
risdiction of  the  court  in  which  the  same  is  brought,  and  the  other  with- 
out, and  the  court  enters  judgment  or  decree  affecting  both  causes, 
such  judgment  or  decree  is  valid  to  the  extent  that  it  deals  with  the 
subject-matter  within  the  jurisdiction.  "If,  however,  the  court  has  ju- 
risdiction of  the  action  and  the  parties,  and  is  competent  to  ^ve  part 
of  the  relief  granted,  its  judgment  so  far  as  within  its  powers  is  valid." 

1  Freeman  on  Judgments  (4th  Ed.)  §  120,  p.  184.  This  doctrine  is 
upheld  in  Abemathy  v.  Railroad,  150  N.  C.  97,  63  S.  E.  180.  In  that 
case  a  proceeding  was  brought  before  the  clerk  of  the  superior  court 
of  Mitchell  county  by  the  plaintiff  against  the  railroad  company  under 
the  North  Carolina  statute  for  the  purpose  of  finding  and  recovering 
compensation  for  the  right  of  way  over  his  land  occupied  and  appro- 
priated hy  the  defendant  for  railroad  purposes.  In  the  petition  the 
plaintiff  joined  two  causes  of  action — the  one  for  compensation,  and 
the  other  for  damages.  TJhe  Supreme  Court  held  that  a  motion  to  dis- 
miss on  this  ground  could  not  be  sustained,  that  the  clerk  had  juris- 
diction by  reason  of  the  fact  that  the  petition  sought  compensation  for 
the  lands  taken,  and  that  the  other  cause  of  action  was  irrelevant  and 
did  not  affect  the  jurisdiction. 

It  being  determined  that  the  probate  court  had  jurisdiction  of  the 
parties,  and  of  the  subject-matter,  the  presumption  that  subsequent  pro- 
ceedings were  regular  will  be  indulged  until  the  contrary  is  shown,  and 
we  find  nothing  in  the  record  evidence  (and  there  was  no  testimony 
aliunde)  sufficient  to  warrant  the  conclusion  that  the  probate  court, 
when  through  its  arm,  the  commissioner,  made  the  sales  to  Loomis  & 
Wheeler,  was  not  acting  within  the  limits  of  its  authority.  If  the  pro- 
bate court,  as  we  have  stated,  had  been  without  jurisdiction  of  the 
parties  and  the  subject-matter,  its  decree  would  be  void,  and  no  title 
could  pass  to  a  purchaser  thereunder,  but,  when  the  jurisdiction  at- 
tached, the  case  was  coram  judice,  and  errors  or  irregularities  in  sub- 
sequent proceedings  cannot  be  availed  of  by  collateral  attack  in  another 
court.  This  proposition  is  so  well  settled  that  it  is  scarcely  necessary 
to  cite  authorities,  but  we  will  call  attention  to  Thompson  v.  Tolmie, 

2  Pet.  (27  U.  S.)  156,  7  L.  Ed.  381,  in  which  the  Supreme  Court  says: 
"The  Jurisdiction  of  the  court  (under  whose  order  the  sale  was  made)  over 

the  subject-matter  appears  upon  the  face  of  the  proceedings;  and  Its  errors 
or  mistakes,  If  any  were  committed,  cannot  be  corrected  or  examined  when 
brought  up  collaterally  as  they*  were  in  the  Circuit  Court" 
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We  find  also  that  in  the  case  of  Comstock  v.  Crawford,  3  Wall.  (70 
U.  S.)  396,  18  L.  Ed.  34,  in  which  the  court  was  treating  of  the  action 
of  a  probate  court  in  a  proceeding  to  sell  land  by  an  administrator,  it  is 
held : 

"But,  when  by  the  presentation  of  a  case  within  the  statute  the  Jurisdiction 
of  the  court  has  once  attached,  the  regularities  or  irregularities  of  subsequent 
steps  can  only  be  questioned  in  some  direct  mode  as  prescribed  by  law.  They 
are  not  matters  for  which  the  decree  of  the  court  can  be  collaterally  assailed.'* 

And  to  the  same  eflfect  is  the  decision  in  the  case  of  McNitt  v. 
Turner,  16  Wall.  (83  U.  S.)  353  (21  L.  Ed.  341): 

"Where  jurisdiction  has  attached,  whatever  errors  may  occur  subsequently 
in  its  exercise,  the  proceedings  being  coram  judlce,  cannot  be  impeached  col- 
laterally except  for  fraud." 

A  more  recent  case  of  Davis  v.  Gaines,  104  U.  S.  386,  26  L.  Ed.  757, 
treats  generally  of  this  subject,  and  reaffirms  the  decisions  we  have 
cited  above,  and  refers  to  a  number  of  leading  authorities  in  support 
of  the  principle.  Among  the  earlier  cases  in  which  the  principle  is  de- 
cided is  Elliott  V.  Peirsol,  1  Pet.  (26  U.  S.)  328,  7  L.  Ed.  164,  in  which 
the  court  holds  that : 

"Where  a  court  has  Jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause;  and  whether  its  decision  be  correct  or  otherwise 
its  judgment,  until  reversed,  is  regarded  as  binding  in  every  other  court" 

However,  if  after  the  jurisdiction  attached  there  were  irregularities 
in  the  course  of  the  cause,  or  if  the  court  acted  in  excess  of  its  powers, 
what,  if  any,  effect  would  such  proceedings  have  upon  the  rights  of  a 
purchaser  at  a  sale  directed  by  the  court's  decree?  The  probate  judge 
was,  by  the  laws  of  North  Carolina,  a  court  as  is  also  the  clerk  of 
the  superior  court  who  succeeded  to  the  jurisdiction,  and  sales  under 
orders  or  decrees  of  either  were  judicial  sales.  In  Thompson  v.  Tol- 
mie,  supra,  Mr.  Justice  Thompson  in  delivering  the  opinion  of  the 
court  cited  with  approval  Perkins  v.  Fairfield,  11  Mass.  227,  in  which 
it  was  held : 

'That  a  title  under  sale  by  administrators  by  virtue  of  a  license  from  the 
court  of  common  pleas  was  good  against  the  heirs  of  the  intestate,  although 
the  license  was  granted  upon  the  certificate  of  a  Judge  of  probates,  not  au- 
thorized by  the  drcnmstances  of  the  case.  The  court  said  the  license  was 
granted  by  a  court  having  jurisdiction  of  the  subject.  If  that  jurisdiction 
was  improvidently  exercised,  or  in  a  manner  not  warranted  by  the  evidence 
before  the  probate  court,  yet  it  is  not  to  be  corrected  at  the  expense  of  the 
purchaser,  who  had  a  right  to  rely  upon  the  order  of  the  court,  as  an  au- 
thority emanating  from  a  competent  jurisdiction." 

And  in  McNitt  v.  Turner,  supra,  the  court  says  that : 

"A  purchaser  at  a  Judicial  sale  by  an  administrator  does  not  depend  upon 
a  return  by  the  administrator  making  the  sale  of  what  has  been  done.  If 
preliminary  proceedings  are  correct,  and  he  has  order  of  sale  and  the  deed, 
this  is  sufficient  for  hinK" 

And  in  this  same  case,  Mr.  Justice  Swa)me,  after  discussing  the 
points  involved  in  the  case,  which  related  to  a  proceeding  by  an  admin- 
istrator in  the  state  of  Illinois  to  sell  lands  of  a  decedent  for  assets, 
and  deciding  that  although  there  were  irregularities  the  court  which 
ordered  the  sale  had  jurisdiction,  and  laying  down  the  rule  which  we 


Digitized  by  VjOOQ IC 


220  104  C.  C.  A.  REPORTS. 

have  before  referred  to  that  when  jurisdiction  has  attached,  whatever 
errors  may  subsequently  occur  in  its  exercise,  cannot  be  impeached 
collaterally  save  for  fraud,  proceeds  further  to  say  that  the  order  of 
sale  before  the  court  was  within  the  rule,  and  then  quotes  from  Grig- 
non's  Lessee  v.  Astor  et  al.,  2  How.  341  (11  L.  Ed.  283),  the  following: 

"  The  purchaser  under  It  1b  not  bouud  to  look  beyond  the  decree.  If  there 
18  error  in  it  of  the  most  palpable  kind,  If  the  court  which  rendered  It  have, 
in  the  exercise  of  its  Jurisdiction,  disregarded,  misconstrued,  or  disobeyed  the 
plain  proYlBlons  of  the  law  which  gave  them  the  power  to  hear  and  determine 
the  case  before  them,  the  title  of  the  purchaser  is  as  much  protected  as  if  the 
adjudication  would  stand  the  test  of  a  writ  of  error ;  and  so  where  an  appeal 
is  given,  but  not  taken,  in  the  time  allowed  by  law.'  This  case  and  the  case 
of  Voorhees  v.  Bank  of  the  United  States,  10  Pet  449  [9  L.  Ed.  490],  are  the 
leading  authorities  in  this  court  upon  the  subject  Other  and  later  cases  have 
followed  and  been  controlled  by  them.  Stow  v.  KimbaU,  28  111.  98,  affirms  the 
same  doctrine." 

And  again  in  Gaines  v.  Davis,  supra,  the  law  as  laid  down  in  Thomp- 
son V.  Tolmie  is  reiterated  in  the  following  language : 

"The  law  appears  to  be  settled  in  the  states  that  courts  will  go  far  to  sus- 
tain bona  fide  titles  acquired  under  sales  made  by  statutes  regulating  sales 
made  by  order  of  the  orphans*  courts.  When  there  has  been  a  fair  sale  the 
purchaser  will  not  be  bound  to  look  beyond  the  decree,  if  the  facts  necessary 
to  give  the  court  Jurisdiction  appear  on  the  face  of  the  proceedings." 

And  the  court  goes  further  in  the  case  of  Gaines  v.  Davis  to  say 
that: 

"It  is  sufficient  for  the  buyer  to  know  that  the  court  had  Jurisdiction  and 
exercised  it,  and  that  the  order  on  the  face  of  which  the  purchase  was  made 
authorized  the  sale." 

The  next  question  inviting  our  attention  is  that  of  notice.  The  ap- 
pellant derives  his  title  to  the  lands  in  question  under  a  deed  executed 
by  the  heirs  of  W.  H.  Thomas,  deceased,  lunatic,  to  J.  S.  Bailey  dated 
April  18, 1903,  and  a  deed  from  Bailey  and  wife  to  appellant  dated  the 
26th  of  September,  1906.  The  deed  from  Terrell,  commissioner,  to 
Loomis  &  Wheeler,  conveying  timber  on  the  lands  in  Swain  county, 
was  duly  recorded  in  that  county  on  the  31st  of  August,  1883,  and  the 
two  deeds  for  timber  on  the  lands  in  Graham  county  placed  on  record 
in  that  county  on  the  31st  of  December,  1884. 

It  is  well  settled  in  North  Carolina  that  this  recordation  of  the 
Loomis  &  Wheeler  deeds  was  notice  to  Bailey  at  the  time  he  purchased, 
for  the  decisions  of  the  Supreme  Court  of  the  state  are  uniform  to  the 
effect  that,  where  an  instrument  affecting  the  title  to  real  estate  is 
properly  recorded,  the  record  thereof  is  notice  to  a  subsequent  pur- 
chaser from  the  same  grantor.  The  citation  of  a  few  of  the  many 
North  Carolina  cases  declaring  this  to  be  the  law  will  be  sufficient  In 
Taylor  v.  Eatman,  92  N.  C.  reprint  563,  it  is  held  that: 

''Registration  of  a  prior  voluntary  deed  is  notice  to  a  subsequent  pur- 
chaser." 

And  in  Austin  v.  Staten,  126  N.  C.  783,  36  S.  E.  338,  it  is  held  in 
substance  that  registration  of  a  deed  under  the  laws  of  North  Carolina 
is  required  for  the  purpose  of  notice  to  a  subsequent  purchaser.  The 
record  discloses  the  fact  that  the  description  of  the  lands  upon  which 
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the  timbers  conveyed  to  Loomis  &  Wheeler  were  standing  was  fully 
set  out  in  the  recorded  deeds.  This  constituted  notice  to  all  the  world 
of  what  the  deeds  contained,  and  Bailey's  purchase  after  the  registra- 
tion charged  him  with  such  notice.  And  it  is  an  established  proposition 
that  any  fact  which  is  sufficient  to  put  a  purchaser  of  land  on  inquiry 
is  adequate  notice,  and  of  everything  to  which  such  inquiry  may  lead. 
Shauer  v.  Alterton,  151  U.  S.  607,  14  Sup.  Ct.  442,  38  L.  Ed.  286; 
Thompson  and  Wife  et  al.  v.  Blair  et  al.,  7  N.  C.  683,  3  Murphey's  Law 
&  Equity.  If  our  reasoning  is  well  grounded,  and  it  seems  to  us  that 
it  is,  the  conclusion  follows  that  the  probate  court  had  jurisdiction  to 
make  the  decree  directing  Terrell  as  commissioner  to  sell  property  of 
the  lunatic;  that  Loomis  &  Wheeler  bought  and  took  title  by  virtue  of 
this  decree;  that  rights  thus  vested  cannot  be  attacked  collaterally  in 
a  proceeding  inter  alios  acta ;  and  that  Bailey  bought  in  1903  the  lands 
upon  which  the  timber  conveyed  to  Loomis  &  Wheeler  is  located  with 
notice  of  their  title,  and  subject  to  their  said  rights. 

We  might,  therefore,  stop  here  and  affirm  the  decree  of  the  Circuit 
Court,  and  we  would  do  so,  but  there  is  a  further  view  of  the  case 
presented  in  the  record,  and  argued  by  counsel,  which  we  think  it 
would  be  well  to  consider.  This  view  is  based  upon  proceedings  had 
before  the  clerk  of  the  superior  court  of  Jackson  county,  and  in  the 
superior  court  of  said  county,  subsequent  to  the  dates  which  have  been 
hereinbefore  recited.  The  proceeding  in  the  name  of  Hilliard,  as 
guardian,  continued  before  the  clerk,  and  was  pending  on  the  25th  of 
October,  1889,  when  Hilliard  resigned  as  guardian,  and  James  R. 
Thomas  (a  son  of  the  lunatic),  who  had  become  of  age  in  the  meantime, 
succeeded  to  the  guardianship  of  his  father.  On  the  day  of  his  ap- 
pointment Thomas  filed  his  petition  as  guardian  before  the  clerk,  in 
which  he  sought  to  make  sales  of  the  real  estate  of  the  lunatic  for  pur- 
poses set  out  in  his  petition,  and  also  to  collect  the  purchase  money  for 
sales  made  by  Terrell  and  convey  to  the  purchasers,  etc.  The  lunatic 
died  intestate  in  June,  1893,  and  James  R.  Thomas,  the  son,  became 
administrator  upon  the  intestate's  estate.  Before  that  the  lunatic's 
daughter,  Sallie  L.  Thomas,  had  intermarried  with  A.  C.  Avery,  and 
William  H.  Thomas,  Jr.,  a  son  of  the  lunatic  had  died,  leaving  him 
surviving  as  his  only  heirs  at  law,  Sallie  Thomas,  William  Thomas, 
Love  Thomas,  De  Witt  Thomas,  Bryan  Thomas,  and  Mary  Thomas,  all 
infants  and  for  whom  James  R.  Thomas  became  guardian. 

On  the  9th  of  January,  1899,  a  petition  was  filed  before  the  clerk 
of  the  superior  court  of  Jackson  county  in  the  name  of  James  R. 
Thomas,  A.  C.  Avery  and  wife,  Sallie  L.  Avery,  and  James  R.  Thomas, 
as  administrator  of  the  estate  of  William  H.  Thomas,  Sr.,  deceased,  of 
full  age,  and  Sallie  Thomas,  William  Thomas,  Love  Thomas,  De  Witt 
Thomas,  Bryan  Thomas,  and  Mary  Thomas,  by  their  guardian,  James 
R.  Thomas.  In  this  petition  the  several  petitioners  as  the  only  heirs 
at  law  and  next  of  kin  of  the  deceased  lunatic  sought  to  have  the  pro- 
ceeding instituted  by  Hilliard,  and  that  instituted  by  Thomas,  as  guard- 
ians, consolidated,  and  to  have  themselves  made  parties  plaintiff  in  the 
consolidated  case.  And  the  petition  went  further  to  allege  that  Terrell 
had  been  appointed  commissioner  to  sell  lands  and  convey  the  same  to 
purchasers  as  provided  in  the  order  of  the  probate  judge  of  Jackson 
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county ;  that  he  had  sold  a  number  of  tracts  of  land  and  had  collected 
the  purchase  money,  and  had  also  sold  and  cut  timber  for  which  he 
had  not  accounted.  The  petitioners  prayed  that  the  sales,  receipts,  dis- 
bursements, and  liabilities  of  Terrell,  as  commissioner,  and  the  account 
of  James  R.  Thomas  of  sales  of  land,  of  disbursements  of  the  pro- 
ceeds  of  such  sales  by  him  as  guardian  of  said  Thomas,  and  as  commis- 
sioner, be  referred  to  a  competent  accountant  to  examine  and  report 
to  the  court  after  notice  to  the  parties  interested.  Upon  the  petition, 
the  clerk  of  the  superior  court  of  Jackson  county  on  the  6th  day  of 
July,  1899,  entered  an  order  consolidating  the  two  proceedings,  also 
confirming  sales  made  by  James  R.  Thomas,  as  guardian,  and  direct- 
ing him  to  make  title  for  land  sold  by  Terrell  before  the  qualification 
of  said  Thomas  as  guardian  upon  the  collection  of  the  purchase  money. 
On  the  8th  of  September,  1899,  the  counsel  for  the  petitioners  and  for 
Terrell  filed  an  agreement  in  the  case  before  the  clerk,  in  which  ap- 
pears the  following: 

"It  Is  further  afpreed  that  this  special  proceeding,  entitled  as  above,  shall 
be  entered  upon  the  docket  of  the  superior  court  of  Jackson  county  at  the 
Fall  term.  1899,  thereof,  to  be  then  further  proceeded  with  according  to  law, 
end  for  all  purposes." 

The  clerk  entered  his  order  on  the  same  date  transmitting  the  entire 
case  to  the  superior  court,  and  it  was  docketed  for  the  Fall  term,  1899. 
After  the  case  was  so  docketed,  the  superior  court  appointed  M.  W. 
Bell  and  Thomas  A.  Jones  to  take  and  state  an  account  of  the  transac- 
tions of  Terrell,  as  commissioner,  and  also  to  report  to  the  court  upon 
the  issues  and  questions  of  fact  and  of  law  raised  by  the  pleadings  in 
the  case.  In  discharge  of  their  duties  the  said  referees  took  an  account 
of  the  dealings  of  Terrell,  as  commissioner,  including  the  sales  of  land 
and  timber,  his  collections  and  disbursements  in  connection  with  the 
estate  of  the  lunatic.  They  made  a  report  at  length  of  the  findings  of 
fact  and  conclusions  of  law  to  the  court  on  the  26th  of  February,  1905. 
They  found  as  a  fact  that  there  was  a  small  balance  due  Terrell  from 
the  estate,  and  among  their  conclusions  of  law  they  submitted  these 
two: 

"That  this  proceeding  was  properly  begun  in  the  probate  court  of  Jackson 
county  by  virtue  of  chapter  57  of  Battle's  Revisal,  and  that  the  clerk  of  the 
superior  court  of  said  county  by  operation  of  law  and  statute  in  such  case 
made  and  provided  succeeded  to  the  functions  which  the  probate  Judge  had 
theretofore  exercised  and  had." 

"We  conclude  as  a  matter  of  law  that  said  Terrell  had  a  right  to  sell  the 
timber  on  the  Graham  and  Swain  county  lands  with  the  approval  of  the  clerk 
of  the  superior  court,  and  that  the  order  of  said  clerk  protects  him  In  the 
sales  made  to  Loomis  &  Wheeler." 

There  were  no  exceptions  to  this  report,  and  at  the  October  term, 
1905,  of  the  court,  judgment  was  entered  confirming  the  same  in  all 
particulars.  All  parties  acquiesced  in  this  judgment,  and  the  same 
was  therefore  final. 

We  think  that  aside  from  being  concluded  by  this  judgment  the 
heirs  at  law  of  the  lunatic  when  they  voluntarily  made  themselves  par- 
ties to  the  proceeding  in  which  the  timber  was  sold  to  Loomis  & 
Wheeler,  and  sought  to  hold  Terrell  to  an  account  for  the  purchase 


Digitized  by  VjOOQ IC 


REXFORD  V.  BRUN8WICK-BALKE-GOLLENDEK  CX>.  223 

money,  and  recover  the  same  from  him  if  he  was  still  liable  therefor, 
thereby  ratified  the  sales,  and  were  estopped  to  impeach  the  title  of 
the  purchasers. 

The  remaining  question  is  as  to  the  effect  of  the  final  judgment  of 
the  superior  court  upon  the  rights  of  Bailey,  who  purchased  and  took 
deed  from  the  heirs  at  law  of  Thomas,  who  were  parties  to  the  pro- 
ceeding. Bailey  bought  in  1903  whilst  the  case  was  still  pending  in 
the  superior  court.  The  jurisdiction  of  the  superior  court  in  the  case 
transmitted  by  the  clerk  and  of  all  matters  in  controversy  therein  is  set- 
tled, we  think,  by  a  statute  of  North  Carolina,  and  decisions  of  the  Su- 
preme Court  of  that  state  construing  it.  The  statute  we  refer  to  is 
chapter  276,  Pub.  Laws  N.  C.  1887,  from  which  we  quote : 

**That,  whenever  any  clvU  action  or  special  proceeding  begun  before  a  clerk 
of  any  superior  court  shall  be  for  any  ground  whatever  sent  to  the  superior 
court  before  the  Judge,  the  said  Judge  shall  have  Jurisdiction ;  and  It  shall  be 
the  duty  of  said  Judge  upon  the  request  of  either  party  to  proceed  to  hear 
and  determine  «dl  matters  In  controversy  in  such  action.'' 

Referring  to  this  statute  in  Oldham  v.  Rieger,  145  N.  C.  254,  58  S. 
E.  1091,  the  Supreme  Court  says : 

**That,  whenever  a  cause  which  was  originally  brought  before  the  clerk  Is 
constituted  In  the  superior  court  at  term  by  transfer,  appeal,  or  In  any  other 
way,  the  court  shall  proceed  to  hear  and  determine  all  matters  In  contro- 
versy." 

And  in  Re  Anderson,  132  N.  C.  243,  43  S.  E.  649,  treating  of  this 
same  statute,  the  court  declares : 

"Whenever  any  civil  action  or  q;)eclal  proceeding  begun  before  a  clerk  of 
the  superior  court  shall  be  for  any  ground  whatever  sent  to  the  superior 
court,  the  said  court  shall  have  Jurisdiction,  althou£^  the  proceedings  orlg- 
InaUy  had  before  the  clerk  were  a  nullity." 

And  in  Railroad  v.  Stroud,  132  N.  C.  413,  43  S.  E.  913,  it  is  held 
that  a  case  on  appeal  to  the  judge  from  the  clerk  is  as  fully  before  the 
judge  as  if  it  had  originally  been  returned  before  him.  We  cite,  also, 
Smith  V.  Pipkin,  79  N.  C.  569,  reprint,  510,  in  which  it  is  held  that  the 
superior  courts  have  concurrent  jurisdiction  with  the  courts  of  probate 
over  lunatics  and  their  estates. 

Were  the  timber  rights  of  Loomis  &  Wheeler  on  the  Thomas  lands 
called  in  question  in  the  superior  court,  or  the  title  derived  to  them  by 
the  deeds  from  Terrell  involved  in  the  controversy?  It  plainly  appears 
that  the  Superior  Court  took  cognizance  of  these  questions.  The  ref- 
erees found,  as  shown  by  the  quotations  from  the  report,  that  the  pro- 
bate court  and  the  clerk  had  jurisdiction,  and,  further,  that  Terrell  had 
the  right  to  sell  the  timber  to  Loomis  &  Wheeler.  These  were  legal 
conclusions  which  were  confirmed  by  the  judgment  of  the  court,  and  it 
is  not  our  province  to  assume  that  the  court  exercised  jurisdiction  over 
matters  not  before  it.  The  Supreme  Court  of  North  Carolina  in  Dancy 
v.  Duncan,  96  N.  C.  reprint  98,  decided : 

"If  property  la  transferred  by  the  defendant  pending  a  suit  Involving  Its 
title.  In  which  there  Is  afterwards  a  Judgment  for  the  plaintiff,  the  Judgment 
relates  to  the  beginning  of  the  action,  and  binds  the  property  In  the  hands  of 
the  purchaser." 

See,  also,  Rollins  v.  Henry,  78  N.  C.  reprint  297. 
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And  again,  in  Bird  v.  Gilliam,  125  N.  C.  76,  34  S.  E.  196,  the  court 
held  that: 

"A  purchaser  of  land  In  litigation  is  conclusively  fixed  with  notice,  and 
takes  his  conveyance  from  a  party  to  the  suit  subject  to  the  final  adjudica- 
tion." 

These  decisions,  both  of  which  were  rendered  before  the  convey- 
ance to  Bailey  was  executed,  established  a  rule  of  property  in  North 
Carolina,  which  we  cannot  disregard  in  passing  upon  property  rights 
in  that  state.  The  appellant  who  bought  from  Bailey  in  1906  took  by 
his  deed  only  such  right  as  Bailey  could  convey,  which,  we  are  led  to 
conclude,  was  the  title  to  the  lands  in  question  subject  to  the  timber 
rights  under  the  deeds  from  Terrell  to  Loomis  &  Wheeler. 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  cause  remanded 
to  the  end  that  further  proceedings  may  be  had  in  harmony  with  this 
decision. 

Affirmed. 


(181  Fed.  476.) 

IN  RB  JAAIES. 

(Circuit  CV)urt  of  Appeals,  Fourth  Circuit    July  16,  1910.) 

No.  967. 

Bankeuptct  (§  408*) — ^Dischabge — Grounds  fob  Refusal — Concealment  of 
PbopebtY"""*  *  Concealed.  ' ' 

In  Bankr.  Act  July  1,  1898,  c.  541,  ^  14b  (4),  30  Stat  550  (U.  S.  Comp. 
St  1901,  p.  3427),  as  amended  by  Act  Feb.  5,  1903,  c.  487,  $  4,  32  Stat 
797  (U.  S.  Comp.  St  Supp.  1909,  p.  1310),  which  makes  it  a  ground  for 
refusing  a  discharge  that  a  bankrupt  has  "at  any  time  subsequent  to  the 
first  day  of  the  four  months  Immediately  preceding  the  filing  of  the 
petition  ♦  ♦  ♦  concealed  or  permitted  to  be  ♦  ♦  ♦  concealed  any 
of  his  property  -with  intent  to  hinder,  delay  or  defraud  his  creditors,"  the 
word  "concealed"  includes  a  continuous  concealment,  and  a  bankrupt  who 
concealed  property  from  his  creditors  while  insolvent  before  the  four- 
month  period,  and  kept  the  same  concealed  until  within  the  four  months, 
and  until  it  was  discovered  by  another,  is  not  entitled  to  a  discharge. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  f  408.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1377-1384.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  North  Carolina,  at  Wilmington,  in  Bankruptcy. 

In  the  matter  of  John  L.  James,  bankrupt.  An  application  for  dis- 
charge was  contested  by  Stone  &  Co.,  creditors.  Decree  denying 
discharge  (175  Fed.  894),  and  the  bankrupt  appeals.    Affirmed. 

This  is  an  appeal  from  a  Judgment  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  North  Carolina,  sitting  as  a  court  of  bank- 
ruptcy. It  appears  that  on  the  25th  of  October,  1907,  and  for  some  time  prior 
thereto,  the  petitioner  was  engaged  in  the  mercantile  business  at  Deep  Bot- 
tom, in  the  county  of  Dublin,  state  of  North  Carolina,  and  continued  in  that 
business  until  the  4th  day  of  November,  1907;  that  on  the  25th  of  Ckitober, 
1907,  petitioner  made  a  general  assignment  for  the  benefit  of  his  creditors, 
and  one  Robert  James  was  appointed  trustee  under  the  deed  of  assignment 
It  further  appears  that  without  the  knowledge  of  any  person,  except  his  son, 
the  petitioner  hid,  secreted,  and  concealed  certain  property  to  which  refer^ice 
will  hereafter  be  made,  amounting  in  value  to  about  $50.     On  the  28th  of 

•For  other  cases  see  same  topic  &  S  numbsb  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 


Digitized  by  VjOOQ'  ' 


IN   RE  JAMEa  225 

February,  1908^  Stone  &  Co.  and  other  creditors  of  the  petitioner  filed  their 
petition  in  Involuntary  bankruptcy  against  the  petitioner,  alleging  that  with- 
in four  months  next  preceding  February  28th  petitioner  had  committed  cin  act 
of  bfinkruptcy  by  executing  and  delivering  on  the  4th  day  of  November,  1907, 
a  deed  of  gaieral  assignment,  and  upon  information  and  belief  had  within 
four  months  next  preceding  February  28,  1908,  removed  or  caused  to  be  re- 
moved from  his  storehouse  a  large  quantity  of  goods  and  had  concealed  or 
caused  to  be  concealed  said  goods  in  various  swamps  or  other  places  with  in- 
tent to  hinder,  delay,  and  defraud  his  creditors,  and  praying  that  he  be  ad- 
judged a  bankrupt,  and  said  petition  was  served  upon  John  L.  James  on  the 
29th  of  February,  1908;  that  on  the  8th  day  of  March,  1908,  petitioner  filed 
his  answer  to  said  petition  denying  that  within  four  months  next  preceding 
the  date  of  the  petition  (February  28,  1908),  he  had  removed  or  caused  to 
be  ronoved  or  concealed  or  caused  to  be  concealed  any  merchandise  with  in- 
tent to  hinder,  delay,  or  defraud  his  creditors  as  alleged,  and,  while  admit- 
ting that  prior  to  the  4th  of  November,  1908,  he  had  taken  some  merchandise 
from  his  store  and  warehouse  and  stored  it  away  in  different  places,  he  de- 
nied that  this  merchandise  had  l)een  taken  from  his  assignee  (Robert  James) 
or  that  It  had  been  taken  within  four  months  next  preceding  February  28» 
1908.  The  petitioner  was  duly  adjudged  a  bankrupt  March  11,  1906.  On 
May  8,  1908,  the  petitioner  filed  his  petition  for  a  discharge  from  bankruptcy 
in  due  form,  and  the  hearing  was  set  for  May  20,  1908.  By  specifications  of 
objections  and  amendments  thereof  under  dates  of  May  4,  1908,  and  June  3, 
1908,  respectively.  Stone  &  Co.,  creditors  of  the  bankrupt  opposed  his  dis- 
charge upon  the  ground  that  four  months  preceding  the  filing  of  their  peti- 
tion, to  wit,  February  28,  1908,  the  petitioner  with  Intent  to  hinder,  delay, 
and  defraud  his  creditors  had  transferred,  removed,  destroyed,  or  concealed, 
sundry  articles  of  merchandise  (specified),  and  on  May  20,  1908,  the  peti- 
tioner filed  his  petition  to  dismiss  said  specifications  as  being  insufficient  in 
law  to  warrant  the  court  in  refusing  a  discharge. 

At  this  stage  of  the  proceedings,  the  then  judge  of  the  District  CJourt  en- 
tered an  order  suspending  further  proceedings  to  await  the  determination  of 
certain  matters  at  issue  in  regard  to  certain  real  estate  claimed  as  part  of 
the  bankrupt's  estate.  By  an  order  entered  July  21,  1909,  the  court  modified 
the  aforesaid  order,  and  directed  George  H.  Howell,  Esq.,  as  special  master, 
"to  hear  the  application  of  the  bankrupt  for  his  discharge  and  to  take  evi- 
dence and  report  the  same,  with  his  findings  of  fact  to  the  court."  Upon 
hearing  on  January  31,  1910,  the  court  entered  an  order  refusing  to  grant 
the  bankrupt  a  discharge. 

Upon  the  foregoing  statement  of  facts,  the  court  below  held  that  the  con- 
cealment of  the  goods  of  the  bankrupt  on  October  24,  1907,  was  a  continuous 
concealment  extending  to  January  5,  1908,  within  the  four  months  immedi- 
ately preceding  the  filing  of  the  petition  herein;  that  said  concealment  was 
a  concealment  from  the  trustee;  and  that,  therefore,  the  bankrupt  was  not 
entitled  to  a  discharge. 

Henry  R.  Miller  and  H.  L.  Stevens,  for  appellant. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  KELLER, 
District  Judge. 

PRITCHARD,  Circuit  Judge  (after  stating  the  facts  as  above). 
It  is  insisted  by  counsel  for  appellant  that,  inasmuch  as  the  petitioner 
had  concealed  a  portion  of  his  property  more  than  four  months  next 
preceding  the  filing  of  the  petition,  he  thereby  became  exempt  from 
the  provisions  of  the  bankruptcy  law  relating  to  the  concealment 
of  the  property  of  the  bankrupt,  notwithstanding  the  fact  that  he 
•  continued  to  keep  the  property  in  question  c6ncealed  until  within  the 
four  months'  period  next  preceding  the  filing  of  the  petition.  The 
purpose  of  the  bankruptcy  law  is  to  secure  fair  treatment  for  both 
creditor  and  debtor,  and  ample  provision  is  made  by  which  an  honest 
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debtor  may,  upon  compliance  with  the  provisions  of  the  law,  secure 
a  discharge  from  his  debts,  and  thus  be  enabled  to  start  life  anew. 

The  question  naturally  arises  as  to  whether  the  petitioner  in  this 
case  has  complied  with  the  law,  or,  on  the  other  hand,  whether  he 
has  done  that  which  the  law  forbids. 

The  referee  finds  the  following  facts  as  respects  his  conduct: 

•*  ♦  ♦  ♦  (6)  That  on  or  about  the  25th  day  of  October,  1907,  and  before 
the  bankrupt  made  the  deed  of  assignment  of  all  his  property  for  the  benefit 
of  his  creditors  to  one  Robert  James,  he,  without  the  knowledge  of  the  said 
Kol)ert  James,  or  any  other  person  except  his  son,  hid  in  a  swamp  in  Onslow 
county,  on  land  leased  by  him,  five  caddies  of  tobacco,  worth  about  20  cents 
a  pound,  one  case  of  gun  shells,  two  trunks  of  shoes  and  dry  goods,  and  a 
ease  of  dry  goods,  with  intent  to  hinder,  delay,  and  defraud  his  creditors. 
That  on  or  about  the  25th  of  October,  1907,  and  before  the  bankrupt  made 
the  deed  of  assignment  of  all  his  property  for  the  benefit  of  his  creditors  to 
one  Robert  James,  he,  without  the  knowledge  of  the  said  Robert  James,  or 
any  other  person  except  his  son,  hid,  secreted,  or  concealed  at  one  W.  R. 
Sholer's  house  one  barrel  of  boots  and  shoes,  valued  at  about  $50,  with  in- 
tent to  hinder,  delay,  and  defraud  his  creditors.  That  on  or  about  the  25th 
day  of  October,  1907,  and  before  the  bankrupt  made  the  deed  of  assignment 
of  all  of  his  property  for  the  benefit  of  his  creditors  to  one  Robert  James,  he 
without  the  knowledge  of  the  said  Robert  James,  or  any  other  person  except 
his  son,  hid,  secreted,  or  concealed  in  the  Hardy  Kenan  house  on  the  Burton 
place  two  barrels  of  fiour,  one  bale  of  homespun,  one  large  box  of  notions, 
two  cases  of  shoes,  four  boxes  of  gun  shells,  two  packages  of  snuflf,  two  buck- 
ets of  snuff,  three  rolls  of  wrapping  paper,  and  two  sacks  of  coffee,  all  of  the 
value  of  about  $416.25,  with  intent  to  hinder,  delay,  and  defraud  his  cred- 
itors. That  on  or  about  the  5th  day  of  January,  1908,  one  H.  G.  Swinson 
discovered  the  whereabouts  of  the  property  concealed  in  Onslow  county,  when 
the  bankrupt  voluntarily  disclosed  the  hiding  place  of  all  the  property  con- 
cealed by  him,  except  two  trunks  and  their  contents  and  one  lot  of  tobacco, 
which  were  stolen  or  taken  from  the  hiding  place,  without  the  bankrupt's 
knowledge  or  consent." 

Subsection  4  of  section  14  of  the  bankruptcy  law  provides  that  it 
shall  be  the  duty  of  the  judge,  upon  the  petition  of  the  bankrupt 
made  in  accordance  with  the  provisions  of  the  act,  to  grant  a  dis- 
charge, unless  petitioner,  "at  any  time  subsequent  to  the  first  day 
of  the  four  months  immediately  preceding  the  filing  of  the  petition 
transferred,  removed,  destroyed,  or  concealed,  or  permitted  to  be 
transferred,  removed,  destroyed,  or  concealed  any  of  his  property 
with  intent  to  hinder,  delay,  or  defraud,  his  creditors."  Thus  it  will 
be  seen  that  a  debtor  who  conceals  his  property  with  intent  to  hinder, 
delay,  or  defraud  his  creditors  during  the  four  months'  period  is  not 
entitled  to  a  discharge.  It  is  the  manifest  purpose  of  this  provision  to 
prevent  dishonest  and  unscrupulous  debtors  from  imposing  upon  the 
public. 

The  findings  of  fact  by  the  referee  show  that  within  the  four 
months'  period  the  property  of  the  petitioner  was  concealed,  and 
that  such  concealment  was  fraudulent  and  with  intent  to  hinder  and 
delay  the  creditors  of  the  petitioner  in  the  collection  of  their  debts. 
While  in  the  first  instance  the  act  of  concealment  was  more  than  four 
months  next  preceding  the  filing  of  the  petition,  nevertheless  it  is 
undisputed  that  the  concealment  was  continued  until  within  the  four 
months'  period,  with  the  consent  and  acquiescence  of  the  petitioner, 
and  for  a  fraudulent  purpose,  thus  bringing  this  case  clearly  within 
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the  purview  of  the  statute.  To  hold  otherwise  would  be  to  open 
wide  the  door  for  the  commission  of  fraud  by  those  who  may  be 
actuated  by  a  desire  to  evade  the  payment  of  their  honest  debts. 
Suppose  that,  in  this  instance,  there  had  been  no  discovery  of  the 
concealed  property  until  the  day  of  the  filing  of  the  petition  for  a 
discharge  and  it  had  then  been  discovered  that  the  property  had  been 
concealed  and  that  fact  had  been  made  to  appear,  would  the  judge, 
under  such  circumstances,  be  justified  in  granting  a  discharge?  We 
think  not.  A  bankrupt,  in  order  to  be  entitled  to  a  discharge,  must 
come  into  court  with  clean  hands,  and  show  that  his  conduct  has 
been  that  of  an  honest,  upright  man.  But,  under  the  circumstances 
of  this  case,  it  cannot  be  reasonably  insisted  that  a  court  of  justice 
should,  by  its  decree,  proclaim  to  the  public  that  one  who  concealed 
his  goods  for  the  purpose  of  defrauding  his  creditors  had  dealt 
fairly  with  his  fellowman,  and  that  such  an  individual  is  entitled  to 
the  benefits  of  an  act  intended  to  promote  honesty  and  fair  dealing. 

We  have  carefully  considered  the  briefs  filed  by  the  appellant, 
but  are  of  opinion  that  the  cases  relied  upon  are  not  applicable  to 
the  case  at  bar.  For  the  reasons  hereinbefore  stated,  the  judgment 
of  the  lower  court  is  afiirmed. 


081  Fed.  479.) 

BURLINOHAM  et  al.  v.  GROUSE  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    August  11,  1910.) 

No.  322. 

1.  Bankbuptct  (I  143* ) — ^Assets — Insurance  Poucies — Right  of  Tbusteb. 

Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  80  Stat  565  [U.  S.  Comp. 
St  1901,  p.  3451])  §  70,  vests  the  bankrupt's  trustee  with  titie  to  the 
bankrupt's  property,  which  prior  to  filing  the  petition  he  could  by  any 
means  have  transferred,  provided  that  when  the  bankrupt  shall  have  any 
Insurance  policy,  which  has  a  cash  surrender  value  payable  to  himself, 
his  estate,  or  personal  representatives,  he  may  within  80  days  after  the 
cash  surrender  value  has  been  ascertained  and  stated  to  the  trustee  by 
the  company  Issuing  the  same  pay  or  secure  to  the  trustee  the  sum  so 
ascertained,  and  continue  to  hold  the  policy  free  from  the  bankruptcy 
proceedings,  otherwise  the  policy  shall  pass  to  the  trustee  as  assets. 
Held  that,  where  on  the  institution  of  bankruptcy  proceedings  one  of 
the  bankrupts  had  certain  life  policies  on  which  the  Insurance  company 
had  loaned  a  sum  equal  to  the  full  surrender  value,  holding  the  policies 
as  security  therefor,  the  policies  did  not  pass  to  the  bankrupt's  trustee. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  201;  Dec 
Dig.  S  143.*] 

2.  Bankbuptot  (I  823*) — Coixatkbait- Application.  ^ 

A  bcuikrupt,  having  procured  certain  loans  on  life  insurance  policies' 
to  the  extent  of  the  full  surrender  value,  assigned  the  policies  to  C.  as 
security  for  the  return  of  certain  stocks  and  bonds  loaned  on  a  special 
account  and  also  to  secure  other  Indebtedness.  Bankruptcy  proceedings 
having  intervened,  C.  paid  the  premiums  and  interest  to  save  the  policies 
from  forfeiture,  and,  the  insured  having  died  shortly  thereafter,  C.  re- 
ceived the  proceeds  of  the  policies,  less  the  amount  of  the  loan  by  the 
Insurance  company.  Held,  that  C,  after  deducting  the  amount  paid  by 
him  for  premiums  and  interest  was  bound  to  apply  the  balance  of  the 


•For  other  caiet  mo  same  topic  ft  9  ntjmbbb  in  Dec.  ft  Am.  Dlsi.  1907  to  date,  ft  Rep'r  Indezee 
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proceeds  first  to  the  payment  of  the  special  account,  and  the  balance^  If 
any,  to  the  general  Indebtedaess  of  the  insured  to  him. 

[Ed.  Note.-— For  other  cases,  see  Bankruptcy,  Doc  Dig.  |  823.*] 

Ward,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  Charles  C.  Burlingham  and  others,  as  trustees  in  bank- 
ruptcy of  T.  A.  Mclntyre  &  Co.,  against  Charles  M.  Crouse  and  the 
Equitable  Life  Assurance  Society,  to  recover  the  proceeds  of  certain 
policies  on  the  life  of  T.  A.  Mclntyre.  The  proceeds  of  the  policies 
were  paid  into  court  by  the  insurance  company,  and  from  an  order  ad- 
judging that  defendant  Crouse  was  the  owner  and  entitled  to  the  pro- 
ceeds of  the  policies,  and  requiring  him  to  appropriate  the  proceeds  to 
certain  specified  purposes,  the  trustees  appeal,  and  defendant  Crouse 
prosecutes  a  cross-appeal.    Modified  and  affirmed. 

D.  Raymond  Cobb  and  Irving  L.  Ernst,  for  complainants. 
Newell  Chapman  &  Newell,  for  defendant  C.  M.  Crouse. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  In  April,  1902,  Thomas  A.  Mclntyre 
obtained  from  the  Equitable  Company  two  policies  upon  his  life.  They 
were  limited  life  payment  policies,  and  each  provided  that,  upon  death 
of  the  insured,  the  company  would  pay  to  his  executors,  administrators, 
or  assigns  the  sum  of  $100,000  in  50  annual  pajmients  or  the  sum  of 
$53,000  in  cash.  On  April  14,  1908,  the  policies  were  assigned  abso- 
lutely to  the  firm  of  T.  A.  Mclntyre  &  Co.  in  which  the  insured  was  a 
partner.  On  April  24,  1907,  they  were  assigned  by  T.  A.  Mclntyre  & 
Co.  to  the  Equitable  Company  as  collateral  security  to  a  loan  of  $15,- 
370.  We  have  searched  the  record  in  vain  to  find  copies  of  the  agree- 
ment with  the  insurance  company  by  which  it  loaned  the  $15,370,  and 
reserved  a  lien  upon  the  policies  to  secure  repayment.  From  the  lan- 
guage used  in  a  notice  sent  by  it  to  Crouse,  it  may  be  inferred  that  they 
contained  some  provision  to  the  eflfect  that  nonpayment  of  the  amount 
due  on  or  before  the  day  of  grace  might  be  taken  by  the  company  as  a 
surrender  of  the  policy.  On  February  25,  1908,  T.  A.  Mclntyre  &  Co. 
assigned  the  policies  to  defendant  Crouse  as  security  for  the  return  or 
repayment  of  the  amount  of  certain  stocks  and  bonds  which  he  had 
loaned  or  was  about  to  loan  to  the  firm.  On  April  25,  1908,  petition 
in  involuntary  bankruptcy  was  filed,  and  on  May  21st  the  firm  and  all 
its  members  were  adjudicated  bankrupts.  Plaintiffs  were  elected  and 
qualified  as  trustees  on  July  24, 1908. 

The  suit  was  brought  on  the  theory  that  these  policies  passed  to 
the  trustees  as  property  of  "the  bankrupts,  that  when  the  transfer  to 
Crouse  was  made  the  firm  was  insolvent,  and  that  he  had  reasonable 
cause  to  believe  such  transfer  was  preferential.  The  bill  prayed  that 
the  assignment  be  held  null  and  void  as  against  the  trustees,  and  that 
the  insurance  company  pay  the  sum  due  under  said  policies  to  them. 

Each  policy  provided  for  the  payment  of  $2,643.11  as  premium  on 
or  before  the  9th  day  of  April  in  each  year ;  also,  that  the  policy  should 

•For  oUier  cases  see  same  topic  ft  9  kumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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lapse  and  be  forfeit  to  the  company  on  the  nonpayment  of  any  premium 
when  due.  A  further  clause,  however,  provided  that,  should  default 
be  made  in  the  payment  of  any  premiums,  the  insurer  will  waive  such 
default  and  accept  payment  of  said  premium  provided  the  amount  there- 
of, with  interest  at  6  per  cent,  from  the  date  of  default,  be  tendered  to 
it  within  30  days  after  such  default.  On  May  9th,  the  last  day  of  grace 
for  the  pa3rment  of  premiums  on  these  policies,  after  petition  in  the 
bankruptcy  was  filed  and  receivers  appointed,  Crouse  paid  the  insur- 
ance company  $6,078.38  for  premiums  and  interest,  thus  saving  both 
policies  from  forfeiture.  On  July  29,  1908,  Mclntyre  died,  and  the 
msurance  company  has  paid  into  court  the  proceeds  of  said  policies, 
less  the  amount  of  the  loan,  such  proceeds  being  $90,698.32. 

The  first  question  to  be  determined  is  whether  these  policies  passed 
to  the  trustees  upon  their  appointment  and  qualification. 

The  relevant  provisions  of  the  bankrupt  act  (Act  July  1,  1898,  c. 
641,  30  Stat.  666  [U.  S.  Comp.  St.  1901,  p.  3461])  arc  as  follows: 

"Sec  70.  The  tmsteefl  of  the  estate  of  a  bankrupt,  upon  his  appointment 
and  qualificatiOD,  shaU  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt — to  aU  property  which 
prior  to  the  filing  of  the  petition  he  could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  and  sold  under  Judicial  process  against 
him:  Provided,  that  when  any  bankrupt  shall  have  any  insurance  policy 
which  has  a  cash  surrender  value  payable  to  himself,  his  estate,  or  personal 
representatives,  he  may  within  thirty  days  after  the  cash  surrender  value 
has  been  ascertained  and  stated  to  the  trustee  by  the  company  issuing  the 
same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained  and  stated,  and 
continue  to  hold,  own  and  carry  such  policy  free  from  the  claims  of  tiie  cred- 
itors participating  in  the  distribution  of  his  estate*  under  the  bankruptcy 
proceedings,  otherwise  the  policy  shall  pass  to  the  trustee  as  assets,''  etc. 

The  meaning  and  intent  of  Congress  in  enacting  this  proviso  is  in 
the  opinion  of  the  majority  of  the  court  very  clear,  when  we  consider 
the  practice  of  insurance  companies.  The  original  idea  of  life  insur- 
ance was  to  contract  with  the  insurer  that,  if  certain  yearly  premiums 
were  regularly  paid  during  the  lifetime  of  the  insured,  a  specified  sum 
of  money  would  upon  his  death  be  paid  by  the  insurer  to  a  person 
named  in  the  policy  as  beneficiary.  Under  such  a  contract,  nothing 
would  be  received  from  the  insurer  until  the  death  of  the  insured,  and 
the  insured  had  no  personal  interest  in  the  policy.  Modified  forms  of 
contract  have,  however,  become  common.  In  some  instances  the  policy 
is  made  payable  to  insured's  estate,  so  that  he  retains  the  power  to 
dispose  of  its  proceeds  at  will.  So,  too,  sometimes  by  express  stipula- 
tion in  the  contract  (as  in  this  case),  sometimes  by  practice  of  the  com- 
pany, the  privilege  is  given  to  the  insured  to  surrender  his  policy  at 
any  time  (usually  after  several  premiums  have  been  paid)  and  receive  a 
fixed  sum  of  money  in  exchange.  Such  sum  is  called  the  "cash  sur- 
render value"  of  the  policy.  Unless  such  a  policy  passed  to  the  trustee, 
the  bankrupt  could  surrender  it  and  himself  collect  the  cash.  Mani- 
festly Congress  "intended  to  prevent  a  debtor  from  investing  in  poli- 
cies of  this  kind  money  which  equitably  belongs  to  his  creditors  and 
reaping  the  benefit  thereof,  after  he  has  secured  protection  against 
the  enforcement  of  debts  due  from  him  through  a  discharge  in  bank- 
ruptcy."   In  re  Lange  (D.  C)  91  Fed.  361.   It  is  the  object  of  the  stat- 
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ute  to  place  in  the  hands  of  the  trustee,  for  distribution  among  the 
creditors,  every  dollar  which  the  bankrupt  could  collect.  Therefore, 
if  he  has  a  policy  on  which  money  could  be  collected  by  surrendering 
it,  he  must  turn  over  such  policy  to  the  trustee  who  may  thereupon 
surrender  and  collect.  Having  done  this,  there  can  be,  of  course,  no 
possible  objection  to  the  bankrupt  effecting  new  insurance  on  his  own 
life,  if  some  friend  or  relative  chooses  to  assist  him  to  pay  the  pre- 
miums. But  his  doing  so  would  involve  one  element  of  hardship. 
The  old  policy  may  have  been  taken  out  many  years  before,  when  the 
assured  was  a  young  man  and  the  annual  premium  low ;  for  the  new 
policy  a  much  higher  premium  may  have  to  be  paid.  Indeed,  his  con- 
dition of  health  niight  be  such  that  he  could  not  pass  the  examination 
and  secure  a  new  policy  at  all,  and  thus  be  unable  to  secure  something 
for  his  family  in  the  event  of  his  death.  It  seems  quite  apparent  from 
the  language  of  the  proviso  that  Congress  was  not  solicitous  to  subject 
the  unfortunate  bankrupt  to 'any  such  unnecessary  hardship,  and  so 
has  provided  that  if  there  is  paid  or  secured  to  the  trustee  for  the  cred- 
itors all  that  the  bankrupt  could  obtain  by  surrendering  the  old  policy 
he  may  hold  and  carry  such  policy. 

The  policies  in  this  case  are  of  the  kind  referred  to  as  having  a  cash 
surrender  value;  that  value  at  the  date  when  trustees  qualified,  was 
somewhat  less  than  $15,000.  Had  the  insurance  company  not  made  a 
loan  to  the  bankrupts  and  secured  itself  by  an  assignment  of  the  poli- 
cies, the  bankrupt  or  the  trustees  could  have  collected  that  amount  upon 
surrendering  them.  But  the  company  did  make  a  loan  of  $15,370  on 
the  security  of  the  policies,  and  the  propriety  of  that  loan  and  the 
validity  of  the  company's  lien  on  the  policies  are  not  questioned. 
Therefore  on  the  day  the  title  vested  in  the  trustees  the  cash  which  the 
company  had  agreed  to  pay  on  surrender  would  if  surrender  were 
claimed  have  been  entirely  absorbed  in  releasing  the  lien  of  the  com- 
pany, whether  the  privilege  of  surrender  were  exercised  by  the  bank- 
rupt or  by  the  trustees.  There  was  therefore  nothing  to  pay  or  secure 
to  the  trustees  to  take  the  place  of  the  money  the  bankrupt  might  ob- 
tain by  surrendering  because  he  could  not  obtain  anything  himself  by 
such  surrender,  although  the  policy  had  a  cash  surrender  value.  To 
hold  upon  such  a  state  of  facts  that  the  policies  passed  to  the  trustee 
as  assets,  unless  the  individual  insured  bankrupt,  or  the  bankrupt  firm 
or  somebody  paid  the  trustees  $15,000,  in  addition  to  the  $15,000  which 
the  insurance  company  would  take  in  satisfaction  of  the  lien,  would, 
in  our  opinion,  be  a  clear  violation  of  the  intent  of  Congress  as  ex- 
pressed in  the  section  quoted  supra.  There  have  been  many  decisions 
construing  this  part  of  section  70,  most  of  them  are  cited  on  the  briefs, 
but  we  have  found  none  in  which  the  precise  point  now  before  us  has 
been  passed  upon. . 

Since  the  title  did  not  pass  to  trustees,  they  could  not  maintain  a 
suit  to  set  aside  the  transfer  to  Crouse,  and  the  District  Court  cor- 
rectly held  that  Crouse  was  the  owner  of  and  entitled  to  the  proceeds. 

At  the  time  of  the  failure  the  bankrupts  were  indebted  to  Crouse  on 
special  account  for  securities  delivered  to  them  in  the  amount  of  $83,- 
363  (after  making  certain  credits).  They  were  also  indebted  to  him  on 
account  of  200  shares  of  Pullman  company  stock  to  the  amount  of 
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$30,900.  They  were  also  indebted  to  him  in  other  amounts.  The 
special  account  securities  and  the  Pullman  stock  were  advances  for 
which  the  policies  were  assigned  as  security.  Without  going  into  in- 
tricate details  of  his  various  accounts,  the  majority  of  the  court  are  of 
the  opinion  that  the  District  Court  was  right  in  requiring  him  to  apply 
the  proceeds  of  the  policies  first  to  the  payment  of  the  special  account 
and  next — so  far  as  the  sum  will  go — to  the  claim  for  Pullman  stock. 
But  we  think  the  net  proceeds  only  should  be  thus  applied,  and  that 
Grouse  is  entitled  to  deduct  from  the  proceeds  received  from  the  com- 
pany the  $6,078.38  which  he  had  to  pay  for  premiums  and  interest  to 
save  the  policies  from  forfeiture. 

With  this  modification  the  order  is  affirmed. 

WARD,  Circuit  Judge,  dissents. 

<181  Fed.  483.) 

HERR  et  al.  v.  TWEEDIE  TRADING  CO. 

TWEEDIE  TRADING  CO.  v.  HERR  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    August  5,  1910.) 

Nos.  15,  la 

1.  Shipping  (§  113*) — ^Bnx  of  Lading — Fbeight  Contract — Construction — 

**Craft." 

A  bill  of  lading  provided  that,  unless  the  biU  by  express  written  agree- 
ment was  to  bear  the  cost  of  lighterage,  it  was  agreed  that  the  lighter- 
age was  for  account  and  risk  of  the  cargo,  custom  of  the  port  notwith- 
standing. The  bills  contained  a  written  clause  that  the  freight  was  to 
be  delivered  by  steamer  or  lighter  at  the  steamer's  option  at  a  certain 
railroad  in  Rio  de  Janeiro,  provided  there  was  enough  water  and  length 
to  get  alongside  dock.  The  freight  contract  was  indorsed,  **These  rates 
include  delivery  ♦  ♦  ♦  providing  there  is  water  enough  for  craft  to 
get  alongside  dock,  and  also  include  all  derrick  costs  in  discharging/' 
Held,  that  the  bill  of  lading  did  not  provide  that  the  cost  of  lighterage 
should  not  be  at  the  expense  of  the  cargo,  but  should  be  construed  to 
mean  that,  if  there  was  water  and  length  enough  to  get  the  steamer 
alongside  the  dock,  it  was  then  at  the  steamer's  option  to  discharge  at 
the  dock,  or  deliver  by  lighter  at  her  own  expense;  the  word  *'craft*' 
meaning  the  steamer  in  question. 
[Ed.  Note. — ^For  other  cases,  see  Shipping,  Dec  Dig.  ff  113.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1707.] 

2.  Shipping  (|  108*) — Libel — Construction. 

Where  a  libel  for  failure  to  deliver  the  tonnage  contracted  for  alleged 
that  after  the  shipment  of  39  tons  before  April  1,  1907,  subsequent  ship- 
ments were  delivered  and  accepted  as  under  the  shipping  contract,  and 
such  allegation  was  admitted  in  the  answer,  it  was  properly  determined 
that  ell  the  shipments  were  made  under  the  contract,  though  there  was 
some  .evidence  to  the  contrary. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Dec.  Dig.  i  108.*] 

3w  Customs  and  Usages  (§  19*) — Construction  op  Contract — Proop. 

A  custom  asserted  among  persons  engaged  in  marine  transportation, 
as  to  the  construction  of  a  contract,  will  not  be  applied  where  the  wit' 
nesses  examined  as  to  the  custom  differ  with  reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  §§  41  - 
46;   Dec  Dig.  §  19.*] 

^For  other  canet  mo  tame  topic  ft  9  nvmbxb  In  Dec.  ft  Am.  Dlgt.  1907  to  date,  ft  Rep'r  Indexes 
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4.  SHippnro  (I  108*)— Contract— 'Ton.** 

Where  e  freight  contract  engaged  steamship  room  between  New  York 
and  Rio  de  Janeiro  for  "approximately  i»«o/2ooo  tons,"  electrical  ma- 
chinery and  apparatus,  and  also  contained  the  schedule  fixing  deadweight 
and  space  rates  at  the  steamer's  option,  the  word  'ton"  should  he  con- 
strued to  mean  a  dead  weight  long  ton,  notwithstanding  an  option  au- 
thorizing the  ship  to  charge  freight  at  space  rates. 
[Ed.  Note. — For  other  cases,  see  Shipping,  Dec.  Dig.  i  108.* 
For  other  definitions,  see  Words  and  Phrases,  yoL  8,  pp.  6006-6997.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Libel  by  E.  M.  Herr  and  others,  as  receivers  of  the  Westinghouse 
Electric  Manufacturing  Company,  against  the  Tweedie  Trading  Com- 
pany, and  cross-libel  by  the  Tweedie  Trading  Company  against  E. 
M.  Herr  and  others,  as  receivers.  From  a  decree  in  favor  of  the  re- 
ceivers and  dismissing  the  cross-libel,  the  Tweedie  Company  appeals. 
Decrees  reversed  in  both  cases,  with  instructions. 

Ralph  James  M.  BuUowa  and  F.  M.  Brown,  for  appellant. 
Convers  &  Kirlin  Q.  Parker  Kirlin  and  Charles  R.  Hickox,  of  coun- 
sel), for  appellees. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  January  22, 1908,  the  receivers  of  the  West- 
inghouse Electric  Manufacturing  Company  filed  a  libel  against  the 
Tweedie  Trading  Company  to  recover  charges  alleged  to  have  been 
wrongfully  exacted  for  lighterage  and  demurrage  in  connection  with 
consignments  of  electrical  machinery  by  the  steamer  Glen  Mae  in 
September  and  for  lighterage  ex  steamer  Regina  Elena  in  November, 
1907,  at  Rio  de  Janeiro.  June  3, 1908,  the  Tweedie  Trading  Company 
filed  a  libel  against  the  Westinghouse  Company  to  recover  dead  freight 
on  the  deficiency  of  machinery  agreed  to  be  shipped.  The  district 
judge  directed  a  decree  in  favor  of  the  receivers  of  the  Westinghouse 
Company,  libelants,  and  dismissed  the  cross-libel  of  the  Tweedie  Com- 
pany. 

We  will  take  up  the  libel  for  consideration  first. 

The  freight  contract  provided  that  it  was  made  subject  to  the  Twee- 
die Company's  bill  of  lading,  article  12  of  which  is  as  follows : 

"•  ♦  ♦  But  unless  this  bill  of  lading  by  express  written  agreement  Is 
to  bear  the  cost  of  lighterage  it  is  expressly  understood  and  agreed  that  the 
lighterage  always  both  loading  and  discharging  is  for  account  and  risk  of 
the  cargo,  custom  of  the  port  to  the  contrary  notwithstanding." 

There  was  also  on  the  freight  contract  the  following  indorsement: 

**The8e  rates  Include  delivery  at  the  Ferro  CarriUe  Central  Railroad,  Rio 
de  Janeiro,  providing  there  is  water  enough  for  craft  to  get  alongside  dock 
and  also  include  all  derrick  costs  in  discharging.*' 

There  was  also  the  following  written  clause  in  the  bills  of  lading: 

"To  be  delivered  by  steamer  or  lighter  at  steamer's  option  at  the  Ferro 
CarriUe  Central  Railroad,  Rio  de  Janeiro,  provided  there  is  enough  water  and 
length  to  get  alongside  dock  and  also  include  all  derrick  costs  for  discharging 
as  per  indorsement" 

•For  oUker  caiet  see  same  topic  ft  8  nt7Mbxb  in  Dec.  *  Am.  Diga  1907  to  dat%  *  Rep*r  Indexes 
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These  various  provisions  must  be  construed  as  consistent  with  each 
other  if  possible,  and  we  think  they  can  be.  The  lighterage  was  by 
the  bill  of  lading  to  be  for  account  and  risk  of  cargo  unless  the  bill  of 
lading  provided  expressly  to  the  contrary.  We  think  it  did  not.  If 
there  were  water  and  length  enough  to  get  alongside  the  dock,  it  gave 
the  steamer  the  option  of  going  alongside  or  delivering  by  lighter  at 
her  own  expense.  This  privilege  might  be  valuable  in  case  of  small 
shipments. 

The  indorsement  on  the  freight  contract  made  no  mention  of  light- 
ers, but  required  delivery  at  the  dock  provided  there  was  water  enough 
for  "craft"  to  get  alongside,  which  we  think  means  for  the  steamer  to 
get  alongside.  Presumably  there  would  always  be  water  enough  for 
Hghters.  In  other  words,  the  lighterage  was  to  be  for  account  of  the 
steamer  only  if  she  could  get  alongside,  and  did  not  do  so. 

It  is  argued  that  the  Tweedie  Trading  Company  by  lightering  at 
its  own  expense  previous  shipments  ex  steamers  Meldroskin  and  In- 
diana construed  the  clause  otherwise.  But  those  consignments  were 
small,  and  there  is  no  proof  that  the  steamers  could  not  have  gone 
alongside  if  they  had  wished  to  do  so.  While  there  was  no  special 
written  clause  on  these  bills  of  lading",  they  were  subject  between  the 
parties  to  the  indorsement  on  the  freight  contract.  The  district  judge 
said : 

**The  ship's  obligation  was  to  make  delivery  on  the  Ferro  Carrllle  dock,  and 
until  snch  delivery  was  made  her  contract  was  not  complete." 

If  this  be  admitted,  the  question  remains :  At  whose  expense  light- 
erage was  to  be,  if  lighterage  were  necessary?  As  the  steamers  could 
not  go  alongside,  we  think  the  hbel  of  the  receivers  should  have  been 
dismissed. 

We  come  now  to  the  cross-libel.  The  claim  is  for  demurrage  of 
steamer  Regina  Elena  and  for  dead  freight  on  the  difference  between 
the  tonnage  shipped  and  the  tonnage  called  for  by  the  freight  con- 
tract. The  copy  of  the  freight  contract  annexed  to  the  libel  was  as 
follows : 

Freight  Contract 
New  York 

March  22nd,  1906. 

No.  5377  Boston 

ENGAGED  freight  room  for  account  of  Westinghouse  Elec.  &  Mfg.  Co.  per 
Steamers  to  arrive,  expected  to  sail  from  November,  1906  to 

April,  1907,  for  port  of  Rio  de  Janeiro  M  Tweedie  Trading  Com- 

pany Agents  for  Approximately  1500/2000  tons  Elec.  Machy.  &  Elec.  Appa- 
ratus. 

Pes.  or  Pckgs.    up  to  d000#-22%  cu  ft  or  45c.  per  100#  strs  option 
•*      "    ••  aOOO#        "   5000i-25c.    ••        *•    50c.    "      **  "        " 

••      "    "  5000#        "20000#-45c.     ••        **    90c.     "      "  "        " 

«.       u    «20000#        "27000#-55c     "        "1.10       "      ••  m        « 

"       "     "        41500#  77%c.'*        "1.55      "       " 

"      "    "        49000#  87%     "        "1.75       "      "  "        " 

at  rates  Net  Brokerage  2%%  and  5  per  cent,  primage  per  2240  lbs.  or  40  co. 
ft  and  subject  to  the  conditions  The  Tweedie  Trading  Co.  B's/L 

Alfred  H.  Post  &  Co., 

Per  N.  L.  Wills, 
Freight  Prepaid.  Brokers. 
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The  Westinghouse  Company  shipped  less  than  1,500  dead  weight 
tons,  but  paid  freight  on  1,533  measurement  and  233  weight  tons,  or 
1,766  payable  tons  in  all.  The  receivers  claim  that  this  fulfilled  the 
contract,  while  the  Tweedie  Company  claims  that  the  Westinghouse 
Company  was  bound  to  ship  at  least  1,500  weight  tons.  This  is  the 
important  question  involved  in  the  case.  Another  issue,  however,  was 
sought  to  be  raised  by  the  Tweedie  Company,  viz.,  that  only  about  39 
tons  having  been  shipped  before  April  1,  1907,  the  subsequent  ship- 
ments were  not  made  under  the  freight  contract.  But  the  libel  alleged 
that  the  subsequent  shipments  were  delivered  and  accepted  as  under 
the  contract,  and  this  allegation  was  admitted  in  the  answer.  Some 
proof  to  the  contrary  was  taken  at  the  trial  and  some  in  depositions 
taken  in  this  court,  although  no  leave  was  given  for  additional  proofs 
on  this  subject.  We  think  the  trial  judge  rightly  held  that  all  the  ship- 
ments made  by  the  Westinghouse  Company  were  made  under  the  con- 
tract of  March  22d. 

Application  was  granted  in  this  court  to  take  additional  proofs  on 
the  questions:  (1)  Whether  there  is  a  custom  in  this  port  whereby 
the  freight  contract  must  be  construed  as  calling  for  from  1,500  to 
2,000  dead  weight  tons ;  (2)  whether  the  Westinghouse  Company  fur- 
nished specifications  of  the  cargo  before  the  freight  contract  was  sign- 
ed ;  (3)  whether  the  copy  annexed  to  the  libel  is  a  correct  copy  of  the 
freight  contract. 

The  last  question  is  naturally  to  be  considered  first.  The  original 
freight  contract  was  executed  on  a  printed  form  in  duplicate,  and 
both  originals  have  been  lost.  The  copy  of  the  contract  annexed  to  the 
libel  was  admitted  by  the  Tweedie  Company  to  be  correct  in  its  answer 
and  in  its  cross-libel  and  by  its  witnesses  at  the  trial.  Proofs  have  been 
offered  in  this  court  that  the  word  "approximately"  and  the  words 
''five  per  cent,  primage  per  2,240  lbs.  or  40  cubic  feet"  were  crossed 
out  of  the  printed  form.  The  facts  that  the  word  "approximately"  is 
not  appropriate  when  the  number  of  tons  is  fixed  at  "from  1,500  to 
2,000,"  and  that  provision  for  primage  was  unnecessary  because  none 
had  been  contracted  for,  and  that  reference  to  tons  of  2,240  pounds  or 
40  cubic  feet  was  unnecessary  because  rates  of  freight  had  been  pre- 
viously provided  per  100  pounds,  and  one  cubic  foot  do  not  prove  that 
these  words  were  not  left  in  the  printed  contract.  Without  attaching 
great  importance  to  their  presence  or  absence,  we  hold  that  the  copy 
annexed  to  the  libel  is  correct  because  sufficient  proof  has  not  been 
furnished  to  overcome  the  admissions  of  the  Tweedie  Company  in  its 
pleadings  and  by  its  conduct. 

We  do  not  think  that  any  custom  has  been  established  to  the  effect 
that  a  contract  for  shipment  of  a  given  number  of  undefined  tons  at  a 
rate  of  freight  per  pound  or  at  steamer's  option  per  cubic  foot  requires 
the  delivery  of  dead  weight  tons.  Such  a  question  has  rarely  arisen. 
The  witnesses  examined  differ,  and  we  are  left  to  construe  the  contract 
from  its  terms. 

The  practice  is  undisputed  that  contracts  to  carry  dead  weight  tons 
generally  give  the  carrier  the  option  to  collect  freight  by  weight  or 
measurement  in  order  to  cover  large  but  light  packages.  .It  is  also 
undisputed  that  when  the  word  "ton"  is  used  alone  a  dead  weight  ton 
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IS  meant  and  in  foreign  trade  long  tons  of  2,240  pounds.  We  think 
the  word  "ton"  in  this  contract  in  connection  with  the  quantity  to  be 
delivered  is  to  be  taken  in  the  usual  sense  as  a  dead  weight  ton,  and 
that  the  presence  of  the  option  usually  given  to  carriers  as  to  charging 
freight  does  not  alter  the  meaning  of  the  word. 

During  the  early  negotiations  the  parties  had  been  considering  rates 
of  freight  for  800  to  1,000  tons  covering  about  2,000,000  pounds. 
Without  discussing  all  the  testimony  pro  and  con  as  to  whether  speci- 
fications, and,  if  so,  what  specifications,  were  furnished  by  the  West- 
inghouse  Company  before  the  contract  was  signed,  we  are  of  opinion 
that  the  parties  used  the  word  in  the  same  sense  in  connection  with 
this  contract  for  a  larger  quantity. 

The  decrees  are  reversed  in  both  cases,  with  instructions  to  the  court 
below  to  enter  a  decree  dismissing  the  libel  and  an  interlocutory  de- 
cree for  the  cross-libelants  with  the  usual  order  of  reference;  costs 
in  both  cases  to  the  Tweedie  Trading  Company, 


<181  Fed.  487.) 

HENDERSON  v.  MOUND  COAL  CO 

<Circnlt  Court  of  Appeals,  Third  Circuit.     September  24,  1910.     On  Motion 
for  Reargmnent,  October  11,  1910.) 

No.  30,  March  Term,  1910. 

Bonds  (I  128*) — Evidence  (§  460*) — Action  tor  Breach— Identity  of  Con- 
tract Therein  Referred  to— Issues  and  Proof. 

In  an  action  on  a  bond  given  by  the  lessee  of  a  coal  mine  and  con- 
ditioned for  the  performance  of  the  lease  therein  referred  to,  defend- 
ants, "Who  were  the  sureties,  denied  that  the  lease  set  up  in  the  state- 
ment of  claim  was  the  one  secured  and  attached  to  their  affidavit  of 
defense  a  copy  of  another  which  they  alleged  was  the  one  secured.  On 
the  trial,  plaintiff  produced  a  lease  which  was  not  attached  to  the  bond, 
but  by  its  terms  required  a  similar  bond,  and  this  was  admitted  in  evi- 
dence over  defendant's  objection.  Held  that,  while  such  lease  by  reason 
of  its  conformity  to  the  recitals  in  the  bond  may  have  been  properly 
admitted  as  prima  facie  the  one  secured,  it  was  not  conclusive,  and,  its 
identity  having  been  put  In  issue,  defendants  were  entitled  to  show  that 
another  lease,  unsigned,  of  even  date,  but  differing  materially  in  its 
terms,  was  the  one  shown  them  by  defendants  previous  to  the  execu- 
tion of  the  bond,  and  that  they  signed  the  latter  on  plaintiff's  assurance 
that  such  lease  was  the  one  that  had  been  signed ;  that  the  offer  of  such 
evidence  was  not  an  attempt  to  set  up  an  equitable  defense,  nor  to  vary 
the  contract  by  parol,  but  that  it  went  directly  to  the  issue  as  to  the 
identity  of  the  lease,  which  was  an  essential  part  of  the  contract  sued  oi>. 

[Ed.  Note. — ^For  other  oases,  see  Bonds,  Cent  Dig.  §§  205-217;  Dec. 
Dig.  i  128;*  Evidence,  Cent  Dig.  i  2116;  Dec.  Dig.  §  460. ♦] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Action  by  the  Mound  Coal  Company  against  one  Henderson  and 
others.    Judgment  for  plaintiflf,  and  defendants  bring  error.    Reversed. 

A.  L.  Cole,  for  plaintiffs  in  error. 

David  A.  Reed,  for  defendant  in  error. 

^For  othw  cases  see  same  topic  ft  i  nvmbbb  in  Dec.  4b  Am.  Digs.  1907  to  date,  4b  Rep'r  Indexes 
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Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
ARCHBALD,  District  Judge. 

ARCHBALD,  District  Judge.  This  was  an  action  for  $15,000,  the 
penal  sum  named  in  a  bond  in  which  one  J.  E.  Hedding  (not  sued)  was 
principal,  and  the  defendants  were  sureties,  of  which  a  copy  will  be 
found  in  the  margin.^  The  bond  bears  date  October  19,  1905,  and, 
according  to  the  recitals  contained  in  it,  was  given  in  pursuance  of  the 
requirements  of  a  coal  lease  between  the  plaintiflf  and  Hedding,  which 
called  for  a  bond  in  the  sum  named,  "conditioned  to  indemnify  the 
said  company  [the  plaintiff]  against  loss  arising  from  any  breach  of 
said  contract,  and  against  the  abandonment  of  said  property."  And, 
in  conformity  with  ttiis,  it  was  there  in  substance  agreed  that  if  Hed- 
ding as  lessee  should  well  and  truly  keep  the  covenants  required  to 
be  performed  by  him,  and  should  not  surrender  or  abandon  the  said 
lease  or  mine,  without  the  consent  of  the  plaintiff,  the  oblfgation  should 
be  void,  or  otherwise  be  and  remain  in  full  force  and  virtue.  The 
lease  was  not  attached  to  the  bond,  but  the  plaintiff  produced  at  the 
trial  a  lease  of  even  date  and  conforming  terms,  by  which  it  was, 
among  other  things,  provided  that : 

'•Upon  delivery  of  this  lease,  duly  executed,  the  lessee  shall  give  bond  in 
the  penalty  of  fifteen  thousand  dollars,  conditioned  to  indemnify  the  lessor 
against  any  and  all  loss  or  damage  arising  from  the  breach  by  the  lessee  or 
bis  assigns,  of  any  covenants  herein  contained,  and  further  conditioned  for 
the  payment  by  the  lessee  to  the  lessor  of  the  sum  of  fifteen  thousand  dol- 
lars in  case  this  lease,  without  the  consent  of  the  lessor,  should  be  sur- 

1  Know  all  men  by  these  presents,  that  we,  J.  E.  Hedding,  H.  O.  Shugert, 
Charles  D.  Ames,  James  P.  Spackman,  Henderson  &  Schneider,  are  held  and 
firmly  bound  unto  the  Mound  Coal  Company,  a  corporation  of  the  state  of 
West  Virginia  in  the  Just  and  full  sum  of  fifteen  thousand  dollars  ($15,000), 
to  the  payment  whereof  well  and  truly  to  be  made  to  the  said  Mound  Coal 
Company  as  aforesaid,  we  bind  ourselves,  our  executors,  administrators  and 
assigns.  Jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals  and  dated  this  19th  day  of  October,  1905. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  above 
named  Mound  Coal  Company  has  this  day  demised  to  the  said.  J.  E.  Hed- 
ding, for  the  term  of  twenty  years,  beginning  January  1,  1906,  the  coal  mine 
now  owned  and  operated  by  said  company,  in  the  city  of  Moundsville,  West 
Virginia,  together  with  certain  other  property  therein  mentioned,  which 
lease  bears  even  date  herewith,  and  is  intended  for  record  in  the  office  of  the 
Clerk  of  the  county  court  of  Marshall  county,  West  Virginia. 

And  whereas  the  said  lease  requires  the  said  Hedding  to  execute  and  de- 
liver to  the  said  Mound  Coal  Company  a  bond  in  the  penalty  of  fifteen 
thousand  dollars,  conditioned  to  indenmlfy  the  said  company  against  loss 
arising  from  any  breach  of  said  contract  and  against  the  abandonment  of 
said  property. 

Now,  therefore,  If  the  said  J.  E.  Hedding,  his  heirs,  personal  represent- 
atives or  assigns,  shall  weU  and  truly  keep  aU  covenants  of  the  said  lease 
required  to  be  performed  by  the  lessee  therein,  and  shall  not  surrender  nor 
abandon  the  said  lease  or  mine  without  the  consent  of  the  said  Mound  Coal 
Company,  its  successors  or  assigns,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

J.  E.  Hedding.  [Seal.] 

H.  C.  Shugert  [Seal.] 

Charles  D.  Ames.  [Seal.] 

James  P.  Spackman.  [Seal.] 

Henderson  &  Schneider.    [Seal.] 
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rendered  or  abandoned  by  the  lessee  or  his  assigns,  before  the  termination 
of  the  lease;  it  being  Intended  that  In  the  event  of  such  abandonment  the 
said  sum  of  fifte^i  thousand  dollars  shall  be  i>aid  to  the  lessor  as  liquidated 
damages  in  addition  to  the  actual  damages  caused  by  any  default  of  the  les- 
see. Good  and  sufficient  sureties  shall  be  given  on  such  bond,  and  if  such 
security  should  become  impaired,  further  security  shall  from  time  to  time 
be  given,  to  the  reasonable  satisfaction  of  the  lessor." 

On  the  strength  of  the  provision  there  found,  that  in  the  event  of 
an  abandonment  by  the  lessee  the  damages  should  be  liquidated  at  $15,- 
000,  which  should  be  in  addition  to  the  actual  damages  caused  by  any 
default,  the  plaintiff  claimed  and  was  allowed  to  recover  the  full 
amount  of  the  bond;  the  court  overruling  the  defenses  attempted  to 
be  made  to  it. 

The  contention  of  the  defendants  is  that  the  lease  which  the  plain- 
tiff produced  was  not  the  one  for  which  thejr  became  surety,  and  that 
there  was  another  and  different  lease,  bearing  the  same  date  and  in 
other  respects  similar,  but  varying  from  the  one  introduced  in  evi- 
dence in  having  no  provision  for  liquidated  damages  in  case  of  aban- 
donment, either  $15,000  or  any  other  sum,  a  fact  which  they  put  in 
issue  by  their  affidavit  of  defense,  a  copy  of  this  other  alleged  lease, 
to  that  effect,  being  attached  to  it.  And  objection  was  made  upon  this 
ground  to  the  lease  offered  by  the  plaintiff  at  the  trial.  The 'lease 
produced  having  been  nevertheless  received  over  their  objection,  the 
defendants,  when  their  side  of  the  case  was  reached,  offered  to  prove, 
in  support  of  their  contention,  by  Mr.  Henderson,  one  of  their  num- 
ber, that  he  was  called  to  Clearfield,  Pa.,  in  December,  1905,  to  meet 
Col.  Colbum,  the  agent  of  the  plaintiff  company,  at  which  time  a  lease 
with  Hedding  was  exhibited  to  him,  bearing  date  October  19,  1905, 
which  lease  was  then  in  his  possession;  that  a  request  was  made  by 
Colbum  and  Hedding  that  he  (Henderson)  join  in  a  corporation 
which  was  to  be  formed  to  operate  under  the  lease  so  exhibited ;  that, 
in  pursuance  of  this  conversation,  he  went  to  Moundsville  to  look  at 
the  property  covered  by  the  lease,  accompanied  by  Col.  Colbum,  the 
agent  of  the  plaintiff  company,  and  Mr.  Ames,  another  of  the  defend- 
ants ;  that,  after  examining  the  property,  he  was  asked  to  sign  a  bond, 
which  was  called  for  in  the  lease  shown  to  him  at  Clearfield,  and  that, 
on  the  assurance  by  Col.  Colbum  that  the  lease  which  had  been  so 
shown  to  him  was  the  lease  under  which  the  proposed  corporation  was 
to  operate,  he  signed  the  bond  in  suit  in  the  firm  name  of  Henderson 
&  Schneider;  that  the  lease  attached  to  the  plaintiff's  statement  of 
claim  was  not  the  lease  which  was  exhibited  to  him,  but  was  a  new 
and  substituted  lease,  calling  for  liquidated  damages  as  a  newly  in- 
corporated feature  not  found  in  the  original,  the  lease  exhibited  to  him 
at  Clearfield  being  a  lease  between  the  plaintiff  and  Hedding,  which 
had  not  been  executed,  but  the  terms  of  which  Col.  Colburn  informed 
him  at  the  time  he  signed  the  bond  had  not  been  changed,  assuring 
him  that  the  lease  which  was  to  be  transferred  to  the  corporation  to 
be  formed  was  the  same  in  substance  as  that  previously  shown  him. 
This  offer  was  objected  to  by  the  plaintiff  (1)  because  it  was  an  at- 
tempt to  introduce  an  equitable  defense  in  an  action  at  law;  (2)  be- 
cause the  witness  admitted  that  he  had  signed  the  bond;  and  (3)  be- 
cause it  was  an  attempt  to  vary  the  terms  of  the  bond  by  parol    The 
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court  sustained  these  objections  and  excluded  the  evidence,  and  this 
ruling  is  assigned  for  error. 

The  lease  was  not  attached  to  the  bond,  and  the  only  identification  of 
it  was  its  correspondence  with  the  recitals  in  that  instrument.  If  there 
was  but  one  lease  to  which  these  recitals  could  apply,  it  would  prove 
itself  by  its  own  terms,  but,  if  there  was  more  than  one  and  there  was 
any  dispute  about  it,  it  was  inciunbent  on  the  plaintiff  to  establish  that 
the  one  produced  was  the  one  referred  to.  Apparent  conformity  might 
be  sufficient  for  the  purpose  in  the  first  instance,  and  the  court  was 
probably  right,  therefore,  in  allowing  the  lease  produced  by  the  plain- 
tiff to  come  in  as  prima  facie  the  one,  notwithstanding  the  defendants* 
objection.  But  it  was  not  conclusive,  and,  if  issue  was  made  on  it,  it 
was  open  to  the  defendants  to  contest  and  controvert  it.  This  was 
done  in  the  affidavit  of  defense  which  was  filed,  where  it  was  in  sub- 
stance averred,  the  same  as  it  was  in  the  defendants'  offer,  that  prior 
to  the  signing  of  the  bond  another  lease,  bearing  the  same  date,  and 
of  the  same  general  tenor,  but  differing  in  this  material  respect,  that 
there  was  no  provision  with  regard  to  the  damages  for  abandonment 
being  liquidated  at  $15,000,  nor,  indeed,  anything  on  the  subject,  was 
exhibited  to  them,  a  copy  of  which  lease  was  attached  to  the  affidavit, 
and  that  the  assurance  was  given  at  the  time  of  signing  the  bond  that 
this  was  the  lease  that  the  bond  was  given  for,  the  defendants  being 
induced  to  sign  on  the  strength  of  that.  This  raised  an  issue  of  fact 
on  the  question  of  identity,  if  nothing  further,  on  which  the  defend- 
ants were  entitled  to  give  evidence,  and  upon  a  proper  showing  to  go 
to  the  jury,  and  it  was  error  to  reject  the  offer  of  evidence  which  has 
been  quoted,  which  was  in  line  with  it.  This  was  not  an  equitable 
defense,  as  it  was  charged,  but  went  directly  to  the  question  of  what 
the  defendants  were  obligated  for,  the  bond,  as  it  stood,  not  being  com- 
plete in  itself,  but  being  dependent  on  the  lease  which  was  there  re- 
ferred to,  for  which  it  was  given,  this  being  in  controversy.  Neither 
was  this  proof  to  be  shut  out,  because  the  signing  of  the  bond  was 
admitted;  the  mere  fact  that  the  defendants  executed  the  bond  not 
preventing  them  from  showing  what  it  stood  for.  Much  less  was  the 
evidence  offered  an  attempt  to  vary  the  bond  by  parol ;  it  being  always 
competent  where  there  is  any  question  to  identify  by  parol  the  sub- 
ject-matter of  a  contract  within  the  terms  of  it.  21  Amr.  &  Eng. 
Encycl.  Law  (2d  Ed.)  1119.  Ranney  v.  Byers,  219  Pa.  332,  G8  Atl.  971, 
123  Am.  St.  Rep.  660.  And  this  applies  where  one  writing  is  referred 
to  in  another.  16  Cyc.  670.  It  is  said  that  the  lease  which  the  de- 
fendants set  up  was  never  executed,  as  is  apparently  conceded  in  the  of- 
fer, but  for  tiie  present  we  have  nothing  to  do  with  that ;  also,  that  it 
does  not  comport  with  the  terms  of  the  bond,  which  recognizes  as  a  re- 
quirement of  the  lease  that  indemnity  shall  be  given,  not  only  against 
loss  for  a  breach,  but  also  against  the  abandonment  of  the  property, 
which  is  not  found  in  the  lease  relied  on  by  the  defendants.  This  is 
more  serious,  but  we  do  not  think  it  is  before  us.  The  offer  has  to  be 
taken  as  it  reads,  and  is  silent  upon  this  subject,  and,  so  taken,  the  de- 
fendants were  entitled  to  prove  it. 

It  is  further  urged  that  the  evidence  offered  was  admissible,  because, 
if  true,  it  showed  fraud  in  the  procurement  of  the  bond,  which  had 
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the  eflFect  of  avoiding  it ;  but  the  right  to  make  this  defense  in  an  ac- 
tion at  law  is  disputed,  the  fraud  not  entering  into  the  immediate  ex- 
ecution of  the  bond,  but  merely  going  to  the  means  employed  in  se- 
curing it,  and  may  be  regarded  as  doubtful.  Hartshorn  v.  Day,  19 
How.  211,  15  L.  Ed.  605 ;  George  v.  Tate,  102  U.  S.  564,  26  L.  Ed. 
232;  Mutual  Life  Insurance  Co.  v.  Webb,  157  Fed.  155,  84  C.  C.  A. 
603.  Although  see  Insurance  Co.  v.  Bailey,  13  Wall.  616,  20  L.  Ed. 
501;  Life  Insurance  Co.  v.  Bangs,  103  U.  S.  780,  26  L.  Ed.  608; 
Buzard  v.  Houston,  119  U.  S.  347,  7  Sup.  Ct.  249,  30  L.  Ed.  451 ; 
Equitable  Life  Assurance  Society  v.  Brown,  213  U.  S.  25,  29  Sup. 
Ct.  404,  53  L.  Ed.  682;  Wagner  v.  National  Life  Insurance  Co.,  90 
Fed.  395,  33  C.  C.  A.  121.  It  is  not  necessary,  however,  to  the  dis- 
position of  the  case  to  determine  this  question,  and  we  will  not  there- 
fore tmdertake  to  do  so.  And  the  same  may  be  said  of  the  other 
similar  offers  of  evidence,  the  rejection  of  which  is  also  assigned  for 
error. 

Neither  do  we  feel  called  upon  to  decide  whether  the  stipulation  in 
the  lease,  which  the  plaintiff  relies  on,  by  which  the  damages  for 
abandonment  are  liquidated  at  $15,000,  is,  after  all,  nothing  but  a  pen- 
alty, being  in  addition,  as  it  is  said,  to  the  actual  damages.  The 
lease  where  this  appears  is  not,  according  to  the  defendants,  the  one 
for  which  they  agreed  to  be  bound,  and,  if  they  succeed  in  this  con- 
tention, there  will  be  no  occasion  to  construe  it.  It  will  be  time  enough 
to  determine  its  meaning  when  the  objection  made  to  it  proves  un- 
availing. 

The  judgment  is  reversed,  and  a  new  trial  is  awarded. 

On  Motion  for  Reargument. 

PER  CURIAM.  As  pointed  out  in  the  opinion  already  filed,  it  was 
error  to  reject  the  offer  of  evidence  by  which  the  identity  of  the  lease 
which  the  plaintiffs  rely  on  was  called  in  question.  The  rejection  of 
this  offer  is  the  subject  of  the  fifth  assignment,  and  is  fully  covered  by 
it.  This  is  the  only  point  decided,  but  it  is  vital.  Nor  was  any  ques- 
tion made  by  the  plaintiffs  at  the  argument  but  that  it  would  be,  if  it 
was  held  against  them.  It  is  true  that  only  in  the  affidavit  of  Hender- 
son and  Sdmeider  is  there  a  denial  that  the  lease,  which  is  asserted  by 
the  plaintiffs,  was  not  the  one  for  which  the  defendants  became  liable. 
But  it  is  difficult  to  see  how  the  issues  so  made  could  be  ignored  as  to 
the  other  defendants.  Ames  was  not  served  and  filed  no  affidavit,  and 
the  affidavits  of  Shugert  and  Sackman  were  directed  to  other  matters ; 
but,  taking  the  affidavits  all  together,  they  are  not  so  unrelated  that 
they  cannot  be  conjointly  relied  on.  The  defendants  are  sued  jointly, 
and  if  they  are  to  be  jointly  held  a  case  good  against  them  all  must 
be  established.  And  if  the  lease  on  which  the  plaintiffs  rely  is  dis- 
proved as  to  any,  it  is  disproved  as  to  all,  and  there  can  be  no  recovery. 
This  was  practically  involved  in  what  we  said  before,  but  these  ob- 
servations may  serve  to  make  it  a  little  plainer. 

The  petition  for  a  rehearing  is  refused. 
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aSl  Fed.  492.) 

WYSONG  &  MILES  CO.  v.  OAKLEY  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit     July  15,  1910.) 

No.  929. 

Patents  (§  328*) — Invention—Sanding  Machine. 

The  Welker  patent,  No.  675,187,  for  a  sanding  machine.  Is  void  for 
lack  of  patentable  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Parkersburg. 

Suit  in  equity  by  the  Wysong  &  Miles  Company  against  D.  S.  Oak- 
ley, E.  N.  Jansen,  and  Norton  L.  Upson.  Decree  for  defendants  (169 
Fed.  640),  and  complainant  appeals.    Affirmed. 

This  suit  was  instituted  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia  on  October  16,  1907,  for  the  purpose  of 
enJoinlDg  the  appellees  from  manufacturing  and  selling  certain  sanding  ma- 
chines which  the  appellant  claimed  are  Infringements  upon  the  letters  patent 
which  appellant  claims  to  own.  The  patent  referred  to  was  granted  Jan- 
uary 12,  1897,  No.  575,187,  upon  the  application  of  Louis  Welker,  of  Williams- 
port,  Pa.,  filed  March  12,  1896.  The  bill  alleges  in  paragraph  1  that  Welker 
was  the  original  and  first  inventor  or  discoverer  of  certain  new  and  useful 
improvements  in  sanding  machines  not  used  or  owned  by  others  in  this  coun- 
try when  patented,  nor  described  in  any  printed  publication  In  any  country 
prior  to  his  Invention  or  discovery  thereof,  and  alleges  that  such  invention  had 
not  been  in  public  use  or  on  sale  for  more  than  two  years  prior  to  said  appli- 
cation, and  had  not  been  abandoned  to  the  public.  It  is  alleged  in  para- 
graphs 5  and  6  that  Welker,  by  assignment  dated  June  26,  1907,  assigned  said 
patent  to  Wysong  &  Miles  Company  and  that  thereby  the  said  company  be- 
came the  sole  owner  of  the  said  letters  patent. 

While  it  is  alleged  in  paragraph  8  of  the  bill  that  appellant  had  invested 
and  expended  large  sums  of  money  for  the  purpose  of  carrying  on  the  busi- 
ness of  manufacturing  and  selling  machines  containing  the  said  invention  and 
alleges  that  a  large  number  of  said  machines  were  made  according  to  said 
invention  and  sold  by  the  appellant,  no  proof  was  offered  by  the  appellant  in 
the  case  to  show  that  any  machines  had  ever  been  made  by  the  appellant 
under  this  patent  The  assignment  was  made  on  June  26,  1907.  Witnesses 
for  the  appellant  testified  that  the  Wysong  &  Miles  Company  machine  was 
different  from  the  Welker  machine  and  made  on  a  different  principle  from 
the  Welker  machine.  Witness  for  the  appellant,  W.  E  Sykes,  among  other 
things,  testified  as  follows:  "Q.  What  have  you  learned  to-day  in  regard  to 
the  making  of  the  Welker  machine,  or  machines  upon  the  Welker  plan,  by 
the  plaintiffs  In  this  case,  and  from  whom  did  you  learn  it?  A.  In  conver- 
sation to-day  with  Mr.  C.  W.  Miles,  an  attorney  and  witness  in  this  case,  I 
called  attention  to  the  fact  that  in  my  opinion  the  Welker  machine  could  not 
do  the  work  for  which  it  was  intended,  and  that  no  such  machine  had  ever 
been  constructed  and  operated.  I  then  asked  Mr.  C.  W.  Miles  if  they  had  ever 
constructed  such  a  machine,  and  he  replied  that  they  had  not  ♦  ♦  ♦  "  It 
it  also  insisted  that  this  fact  Is  established  by  witnesses  George  Sprout  E.  N. 
Jansen,  W.  E.  Curry,  witnesses  for  appellees,  and  James  D.  Snyder,  Wm.  M. 
Welker,  and  G.  n.  Miles,  witnesses  for  the  appellants. 

It  appears  from  the  deposition  of  R.  M.  Clapp  and  G.  H.  Miles  that  as  rep- 
resentatives of  Wysong  &  Miles  Company  they  visited  the  plant  of  the  Oak- 
ley &  Jansen  Company  before  they  bought  the  Welker  patent  and  that  they 
were  shown  through  the  premises  and  were  informed  as  to  the  kind  of  ma- 
chines the  appellees  were  making  and  the  details  of  construction,  and  that 
after  knowing  these  facts  the  Wysong  &  Miles  Company  looked  up  the  Welker 
patent  and  bought  it. 

•For  ether  cases  see  same  topic  &  8  numbkb  in  Dec.  &  Am.  Digs.  1907  to  <Xate,  4b  Rep'r  Indexei 


Digitized  by  VjOOQ IC 


WTSONO  A  MILES  CO.  Y.  OAKLET.  241 

Paragraph  9  of  appellant's  bill  alleges  that  the  appellees  have  made  and 
sold  the  machines  containing  the  invention  and  improvements  of  said  letters 
patent  No.  675,187,  and  the  bill  prays  for  an  accounting  and  injunction  against 
the  appellees  to  prevent  them  from  continuing  the  manufacture  and  sale  of 
the  machines.  After  the  evidence  in  chief  had  been  taken  for  appellant,  ap- 
pellant served  a  notice  upon  appellees,  which  was  filed  in  this  cause  on  the 
4th  day  of  July,  1908,  "that  complainant  will  press  for  a  decree  upon  the  third 
claim  only  of  the  Welker  patent  in  suit.  No.  575,187."  And  said  third  claim 
in  said  patent  is  as  follows:  '*3.  In  a  sanding  machine  the  combination  of  a 
pulley  and  stationary  former,  a  sanding  belt  extending  between  said  pulley 
and  former,  a  means  for  adjusting  said  former  substantially  as  set  forth." 

The  answer  of  the  appellees,  in  paragraphs  1  and  2,  puts  in  direct  issue  the 
allegations  of  the  bill  as  to  the  patent  The  answer  denies  that  Welker  was 
the  original  and  first  discoverer  of  the  improvements  claimed  in  the  bill,  de- 
nies that  such  improvements  were  not  known  or  used  by  others  in  the  United 
States,  denies  that  such  improvements  were  not  patented,  or  described  in  any 
printed  publication  in  any  country  prior  to  the  pretended  invention  of  Welk- 
er, and  avers  that  the  improvements  referred  to  were  in  public  use  and  on 
sale  in  the  United  States  for  more  than  two  years  prior  to  the  said  applica- 
tion by  Welker,  and  alleges  that  said  improvements  were  not  patentable  im- 
provements because  the  same  had  long  since  been  previously  included  in  pat- 
ented machines  and  in  general  use.  The  answer  also  alleges  that  prior  to  the 
institution  of  appellant*s  suit  the  attorney  for  the  complainant,  C.  W.  Miles, 
visited  the  plant  of  appellees,  and  was  there  Informed  as  to  patents  and  in- 
ventions prior  in  time  to  the  Welker  patent  and  which  rendered  the  Welker 
patent  invalid.  Such  patents  are  referred  to  in  paragraph  6  of  defendant's 
answer.  First  Patent  to  O.  Sawyer,  dated  May  10,  1881,  No.  241,429,  for 
certain  improvements  in  sanding  machines.  Second.  Patent  to  O.  Sawyer, 
dated  January  27,  1891,  No.  445.382.  Third.  Patent  to  F.  W.  Coy,  dated 
March  11,  1884,  No.  294,76a  Fourth.  Patent  to  F.  W.  Coy,  dated  April  8, 
1884,  No.  296,535. 

It  is  insisted  by  appellees  that  all  of  said  letters  patent  to  Sawyer  and  Coy 
were  for  improvements  in  sanding  machines,  and  for  improvements  which 
anticipated  the  very  elements  and  principles  Involved  and  stated  in  the  third 
claim  of  the  Welker  patent 

The  answer  in  paragraph  7  also  avers  that  the  use  of  an  abrasive  belt  pass- 
ing over  pulleys  and  having  the  rear  face  of  said  belt  supported  by  a  form 
of  various  shapes  and  sizes  to  suit  any  object  to  be  abraded  had  been  in  gen- 
eral use  in  the  United  States  for  many  years,  and  had  been  devised  and  used 
in  different  forms  by  different  manufacturers  for  many  years  before  Welker's 
application  for  a  patent  and  that  the  letters  patent  did  not  give  to  Welker 
the  exclusive  right  to  make,  use,  and  sell  the  machines  embodying  the  prin- 
ciple of  the  abrasive  belt  passing  over  pulleys  and  supported  by  an  interme- 
diate support  or  form  on  which  the  abrasive  belt  would  rest  when  used  for 
abrading  the  article  manufactured,  and  the  answer  denies  that  said  patent 
gave  the  right  to  the  appellant  to  claim  such  exclusive  right  against  the  ap- 
pellees and  as  against  the  machines  and  appliances  made,  used,  and  sold  by 
the  appellees.  The  averments  contained  in  the  answer  put  in  issue  the  valid- 
ity of  the  Welker  patent  and  also  raised  the  question  as  to  whether  appellee's 
machine  infringed  upon  the  Welker  patent  if  valid. 

Upon  the  bill  and  answer  and  replication  thereto  the  parties  proceeded  to 
take  evidence,  and  the  appellant  took  its  evidence  in  chief  before  notice  was 
served  upon  the  appellees  that  appellant  relied  solely  upon  claim  No.  S  in  the 
Welker  pat^it  and  in  March,  1909,  the  cause  was  argued,  submitted,  and  an 
opinion  was  rendered  April  16,  1909,  and  decree  entered  April  22,  1909, 
denying  relief  to  appellant  and  decreeing  that  claim  No.  3  in  the  Welker  pat- 
ent No.  575,187,  is  void  as  not  containing  any  new  or  novel  principle,  or  new 
application  of  the  old  principles  such  as  would  entitle  the  said  Welker  to  a 
patent  upon  said  third  claim,  and  that  all  of  the  principles  contained  in  the 
said  third  claim  of  said  Welker  patent  are  found  in  the  prior  F.  W.  Coy  pat- 
ents, Nos.  291,706  and  296,535,  referred  to  in  appellees'  answer  and  in  the 
evidence.  From  this  decree,  the  appeal  herein  was  taken. 
104  CO.  A.— 16 
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C.  W.  Miles  and  Melville  Church  (Church  &  Church,  on  the  brief), 
for  appellant. 

C.  D.  Merrick,  for  appellees. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  The  learned  judge  who  heard  this 
cause  below  in  an  opinion  filed  herein,  among  other  things,  said: 

"The  defenses  relied  upon,  while  variously  stated,  may  be  epitomized  to  be 
a  denial  of  Infringement  and  a  charge  that,  in  view  of  the  condition  of  the 
prior  art,  this  Welker  patent  Is  void  for  lack  of  novelty  and  patentable  In- 
vention. 

"After  careful  consideration  of  the  case,  I  am  convinced  that  the  latter 
must  prevail  and  for  these  reasons:  The  operation  of  a  belt  upon  two  or 
more  pulleys  Is  common  to  mechanics.  That  these  pulleys  may  or  may  not 
have  rims  to  Inclose  the  belt,  may  or  may  not  be  adjustable,  or  may  or  may 
not  be  capable  of  being  rendered  stationary,  are  functions  alike  common  and 
well  known  In  mechanics.  If  two  pulleys  should  be  connected  by  a  sanding 
belt  one  stationary  and  without  Inclosing  rims,  the  other  revolving  at  such 
speed  as  to  revolve  the  belt,  the  stationary  pulley  would  be  as  capable  of 
polishing  in  Its  circular  form  as  would  the  former  found  In  the  Welker  ma- 
chine. What  Inventive  faculty  is  required  to  substitute  for  this  stationary 
pulley  dilferent  formers  suitable  for  the  different  wood  curvatures  desired  to 
be  polished?  What  greater  novelty  is  involved  In  having  the  belt  run  over 
two  pulleys  and  a  former,  the  latter  stationary,  than  Is  Involved  In  having  It 
run  over  three  different  pulleys  one  of  which  Is  stationary?  It  seems  to  me 
to  be  wholly  Immaterial  whether  you  call  these  old  and  very  common  devices 
pulleys  or  formers.  The  mechanical  operation  Is  the  same,  and  no  new  or 
novel  principle  or  new  application  of  old  principles  is  Involved  such  as  to 
warrant  a  patent  monopoly.  I  do  not  think  such  devices  Involve  patentable 
novelty  at  all  but  if  I  be  mistaken  In  this  view  I  am  reasonably  certain  every 
I)rinclple  of  them  will  be  found  in  the  prior  Coy  patents  Nos.  294,766  and 
20<),535.    It  follows  that  complainants*  bill  must  be  dismissed  with  costs." 

It  is  insisted  by  counsel  for  appellant  that  the  structures  manufac- 
tured and  sold  by  the  Appellees  contained  the  features  set  forth  in  the 
patent  in  suit  and  embodied  the  combinations  and  elements  as  set  forth 
in  claim  three  of  said  patent,  as  distinguished  from  what  is  disclosed 
in  the  prior  art,  and  particularly  what  is  disclosed  in  the  Coy  patents. 

It  is  also  insisted  that,  "in  view  of  the  undisputed  right  of  defend- 
ants to  use  the  structure  disclosed  in  the  Coy  patents,  due  to  said  pat- 
ents having  expired,  their  preference  for  and  persistence  in  using  a 
different  structure  or  combination  of  elements,  on  which  a  later  patent 
has  been  granted,  and  is  still  in  force,  becomes  significant.  These  cir- 
cumstances are  given  added  force  from  the  testimony  of  defendants' 
expert  witness  who  testifies  that  the  mechanism  disclosed  in  the  pat- 
ent in  suit  is  different  in  principle  from  those  disclosed  in  the  Coy  pat- 
ents,'' and,  bearing  upon  this  question  counsel  rely  upon  the  testimo- 
ny of  W.  E.  Sykes,  expert  witness,  who  testified  as  follows : 

"Q.  42,  State  whether  in  your  opinion  the  Coy  patent,  No.  294,766,  and  the 
CV)y  patent.  No.  296,535,  were  the  patenting  of  sudi  devices  and  combination 
as  to  render  the  said  Welker  patent  void?    A.  I  do  not  think  so. 

**Q.  43.  Please  state  the  reasons  or  grounds  for  your  said  opinion?  A.  The 
Welker  patent  Is  constructed  In  my  opinion  upon  a  different  theory  than  that 
upon  which  either  the  Sawyer  or  the  Coy  patents  are  constructed.  The  Wel- 
ker patent  is  an  attempt  to  drive  a  sanded  belt  not  along  and  over  the  face 
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Of  the  former,  but  around  the  former,  by  means  of  a  single  pulley,  using  the 
former  as  a  sort  of  a  second  pulley,  although  not  as  a  pulley  as  pulleys  are 
ordinarily  used,  for  the  reason  that  It  does  not  revolve;  while  In  the  Coy 
patents  a  belt  is  driven  about  two  pulleys  and  along  and  over  the  face  of  the 
former,  situate  between  the  two  pulleys.  In  other  words,  the  Coy  patents 
more  nearly  resemble  the  Oakley  &  Jansen  method  than  they  do  the  Welker 
method  of  operating.  I  do  not  mean  by  this  that  the  Oakley  and  Jansen  ma- 
chine is  not  a  patentable  device,  in  view  of  the  state  of  the  art,  as  shown  in 
the  Coy  patents.  As  to  the  Sawyer  patent,  I  do  not  think  that  It  in  any  way 
anticipates  any  of  the  patents  heretofore  referred  to,  or  the  Oakley  &  Jansen 
machine.  It  is  Intended  for  a  single  class  of  work  only,  and  does  not  possess 
a  former,  excepting  as  far  as  the  two  adjacent  pulleys  act  as  such." 

This  witness  also  testified  relative  to  the  Sawyer  patent  as  follows : 

"Q.  39.  Compare  the  combination  in  the  Welker  machine  with  the  combi- 
nation in  the  Sawyer  patent  before  referred  to,  and  state  the  difference  in 
said  combinations?  A.  I  find  them  similar  only  in  that  each  possesses  a 
sanding  belt  driven  by  a  pulley.  In  all  other  respects  they  appear  differ- 
ent.   ♦    ♦    ♦ 

"Q.  41.  State  whether  In  your  opinion  the  Issuing  of  the  said  Sawyer  pat- 
ent in  1881  was  the  patenting  of  such  a  device  or  combination  as  to  render 
void  the  Welker  patent?    A.  I  do  not  so  regard  it*' 

G)unsel  for  appellant  further  contend  that: 

^'Regarding  the  Coy  patents,  defendants*  practical  witness  Curry  testifies 
that,  while  he  has  had  no  practical  experience  with  this  machine,  he  consid- 
ers It  applicable  to  a  certain  cla>«s  and  range  of  work,  that  it  belongs  to  the 
same  class  of  machines  as  the  Sawyer,  and  that  the  Sawyer  machine  is  ap- 
plicable to  a  wider  range  of  work  than  the  Coy  machine.  He  notes  that  the 
Coy  form  is  on  the  under,  instead  of  the  upper,  side  of  the  machine,  and 
which  he  considers  an  objectionable  feature.  He  testifies  that  in  both  the 
Coy  patents  the  form  is  stationary  or  nonadjustable.  He  testifies  that  the 
Coy  machine  is  not  adjustable  to  treat  scrollwork.  He  testifies  that  the 
Sawyer  machine  is  adapted  to  a  wider  range  of  work  than  the  Coy  machine. 
He  testifies  to  important  modem  developments,  in  view  of  which  he  does  not 
consider  the  Sawyer  as  an  ideal  machine  for  all  classes  of  work.  He  testi- 
fies that  it  is  necessary  in  certain  classes  of  work  to  advance  the  form  beyond 
the  normal  belt  line,  that  is,  cause  the  form  to  give  shape  to  the  belt,  or  dom- 
inate the  shape  of  the  belt 

"Defendants'  expert  witness  Sykes,  relative  to  the  Coy  patents,  testifies  as 
follows: 

"  'Q.  42.  State  whether  in  your  opinion  the  Coy  patent  No.  294,766  and  the 
Coy  patent  No.  296.535  were  the  patenting  of  sudi  devices  and  combinations 
as  to  render  the  said  Welker  patents  void?    A.  I  do  not  think  so.' 

'The  testimony  above  referred  to  is  directly  opposed  to  any  contention  on 
the  part  of  the  defendants  that  the  Sawyer  or  Coy  patents  disclose  the  in- 
vention in  controversy,  or  that  in  view  of  said  patents  there  was  a  lack  of  in- 
vention on  the  part  of  Welker." 

The  first  patent  is  what  is  known  as  the  "Sawyer  Sanding  Machine," 
for  which  patent  was  issued  May  10,  1881,  No.  241,429.  The  open- 
ing of  the  specifications  filed  at  the  time  of  the  application  for  this  pat- 
ent contains  the  following  claim : 

"That  Sawyer  had  invented  'certain  improvements'  in  sanding  machines; 
that  the  same  relates  to  mechanism  for  smoothing  convex  or  rounded  wooden 
surfaces  by  the  agency  of  an  endless  belt  coated  with  sand,  emery,  or  other 
suitable  abrading  material.** 

The  use  of  the  words  "certain  improvements"  shows  that  prior  to 
the  date  of  the  application  sanding  machines  were  in  existence,  and  it 
is  fair  to  assume  that  it  was  the  intention  of  Sawyer  to  msJce  certain 
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improvements  in  regard  to  such  machines.  The  second  Sawyer  pat- 
ent was  issued  January  27,  1891  (No.  445,382) ;  and,  while  this  pat- 
ent is  not  in  suit,  it  is  referred  to  in  the  pleadmgs,  and  certain  portions 
of  the  evidence  relate  to  this  point. 

The  next  patent  is  what  is  known  as  the  *'Coy  patent,"  issued  March 
11,  1884  (No.  294,766).  The  application  in  this  instance  was  filed  De- 
cember 1,  1883,  and  recognizes  the  existence  of  abrading  machines, 
only  claiming  certain  improvements  in  relation  to  the  same.  There,  it 
was  contended  that  by  the  principle  of  a  form  or  former,  applied  to 
the  back  of  the  belt  to  correspond  to  the  shape  of  the  article  to  be 
abraded,  furniture  with  irregular  surface  could  be  polished.  In  the  ap- 
plication it  is  said  that  the  invention  "consists  of  the  provision  of  a 
rigid  support,  that  is,  one  composed  of  materials  incompressible  in  all 
directions  under  ordinary  pressure,  which  may  be  formed  in  general 
outline  to  approximate  the  work  to  be  abraded,  said  support  having  a 
yielding  or  compressible  surface  arranged  to  bear  against  the  inner 
side  of  the  belt  between  the  supporting  pulleys,  the  belt  being  caused 
by  the  article  acted  upon  to  conform  to  the  contour  of  said  support ; 
the  support  being  by  preference  detachable  and  secured  to  a  fixed 
holder  so  that  differently  formed  supports  may  be  used  interchange- 
ably with  the  same  pulley."  The  general  scheme  of  this  patent  seems 
to  have  been  to  attain  the  highest  perfection  in  polishing  furniture 
with  irregular  surface,  such  as  was  described  at  the  time  of  the  argu- 
ment. 

The  second  Coy  patent  was  issued  May  8,  1884,  and  "this  invention 
relates  to  abrading  machines  having  an  endless  belt  with  an  abrasive 
surface,  mounted  on  two  supporting  pulleys,  an  intermediate  support 
arranged  to  bear  against  the  back  of  the  belt  at  a  point  between  the 
supporting  pulleys,  and  supporting  the  belt  against  pressure  exerted 
on  the  latter  by  the  article  presented  to  the  belt  for  this  smoothing 
action,  as  shown  by  letters  patent  No.  294,766." 

Thus  it  will  be  observed  that  in  the  second  Coy  patent  we  have  the 
idea  of  a  former  or  support  receiving  additional  development,  and  a 
rigid  support  is  substituted  for  the  idler  pulley  at  the  end  of  the  ma- 
chine, all  of  which  clearly  involves  the  end  sought  to  be  obtained  by 
the  Welker  patent.  Antedating  the  Welker  patent  we  have  four  pat- 
ents, to  wit,  the  two  Sawyer  patents  and  the  two  Coy  patents,  all  based 
upon  the  same  idea  and  inaugurated  for  the  accomplishment  of  the 
same  end. 

George  Sprout,  a  witness  examined,  testified  that  he  was  foreman 
of  the  Parkersburg  Chair  Company,  and  that  he  had  had  15  years'  ex- 
perience in  machinery.  Among  other  things,  he  was  asked  what  ma- 
chines his  company  had  used,  and  in  reply  he  said : 

"A.  They  have  sand  belt  machines,  where  the  belts  go  over  pulleys  and 
forms.    The  forms  are  adjusted  to  flat  surface  or  oval  shape  sanding." 

When  asked  as  to  what  machines  were  used  at  the  Parkersburg 
Chair  Company's  plant,  witness  said: 

"A.  Wysong  &  Miles  is  one  make  and  Oakley  &  Jansen  Is  another.  Then 
the  superintendent,  Mr.  Curry,  has  got  two  makes  of  his  own,  long  before  he 
bought  any  from  Wysong  &  Miles  Company." 
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He  was  then  asked  to  look  at  the  copy  of  the  L.  Welker  patent  No. 
575,187,  and  state  whether  he  had  examined  said  patent  and  figures, 
and  in  reply  witness  said  that  he  had  examined  figures  5  and  1,  the 
construction  of  the  sand  belt  and  form.  When  asked  if  he  had  exam- 
ined the  Oakley  &  Jansen  machine,  he  said: 

**A.  I  examlDed  the  two  machines,  and  the  Oakley  &  Jansen  machine  was 
quite  different  ^om  the  Welker  machine." 

Witness  was  then  asked  in  what  respect  they  diflFered,  and  he  re- 
plied : 

"A.  In  the  first  place,  the  difference  is  in  the  form.  The  Oakley  &  Jansen 
form  Is  adjustable  to  any  angle  and  to  any  shape,  oval  or  straight,  which  you 
could  not  do  on  the  Welker  machine,  for  there  is  no  adjustment  to  do  it  with. 
In  order  to  do  sanding,  oval  shaped,  my  experience  is  it  requires  a  sand  belt 
to  go  over  a  pulley  and  form ;  in  order  to  make  the  l>elt  buckle  it  requires  two 
pulleys  and  a  form.  The  Oakley  &  Jansen  machines,  the  belt  is  adjustable 
automatically,  independent  of  the  form. 

•*Q.  How  many  pulleys  are  used  in  the  sanding  belt  on  the  Welker  patent 
as  shown  by  the  diagram  figure  1?  A.  One  pulley  which  the  belt  passes 
around. 

"Q.  And  at  the  other  &ad  what  does  the  belt  pass  around?  A.  At  the  other 
end  the  belt  passes  around  a  form.  ♦  ♦  ♦  Q.  From  your  practical  experi- 
ence in  the  use  and  operation  of  sand  belt  machines,  please  state  whether  the 
work  which  can  be  done  on  the  Oakley  &  Jansen  machines  can  be  done  on  the 
Welker  machine?  A.  The  work  on  the  Oakley  &  Jansen  machine  in  regards 
to  oval-shaped  work  couldn't  be  done  on  the  Welker  machine.  The  Welker 
machine  only  has  one  pulley  and  a  form,  where  it  requires  two  pulleys  with 
a  form  In  order  to  give  the  belt  proper  attention,  and  buckle  It  for  oval 
shapes  or  round  shapes." 

Elias  N.  Jansen,  one  of  the  appellees,  testified  that  he  had  had  nine 
years'  experience  as  a  mechanical  draughtsman  and  was  familiar  with 
the  machine  from  the  cuts  shown  in  the  figures  accompanying  the  pat- 
ent; that  the  appellees  are  manufacturing  and  selling  sanding  ma- 
chines on  a  patent  issued  to  D.  S.  Oakley,  transferred  to  Oakley  & 
Jansen  Machine  Company,  and  identified  the  same  with  the  photo- 
graphs. Exhibits  Nos.  1  and  2,  with  the  deposition  of  George  Sprout ; 
that  the  Oakley  &  Jansen  machine  is  entirely  diflFerent  from  the  Wel- 
ker machine,  and  explained  the  difference  between  them;  that  there 
were  no  parts  similar  in  the  two  machines  except  that  pulleys  were 
used  for  driving  the  sand  belt.  He  further  testified  that  the  machines 
made  by  the  appellees  were  made  with  the  sand  belt  running  over  two 
or  more  pulleys  and  the  former  is  used  between  the  pulleys;  that 
Wysong  &  Miles  Company  are  not  making  a  machine  like  that  shown 
in  the  cut  of  the  Welker  patent;  that  the  only  similarity  between  the 
two  machines  is  the  use  of  an  endless  sand  belt ;  that  it  is  not  custom- 
ary in  the  use  of  the  Oakley  &  Jansen  machine  to  locate  the  former  at 
one  end  of  the  machine  as  shown  in  Exhibit  1 ;  that  it  is  more  com- 
monly used  in  the  center  of  the  belt. 

W.  E.  Sykes  was  also  examined  by  the  appellants  as  an  expert  wit- 
ness on  patents.  He  testified,  among  other  things,  that  in  the  Oakley 
&  Jansen  machine  the  belt  passes  along  and  over  the  surface  of  the  for- 
mer and  not  around  it;  that  the  former  is  not  used  in  the  Oakley  & 
Jansen  machine  in  the  place  of  a  pulley ;  that  in  comparing  the  com- 
bination used  in  the  Welker  machine  and  the  combination  used  in  the 
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Oakley  &  Jansen  machine  they  are  similar  only  in  two  features ;  that 
they  possess  a  sand  belt  and  a  driving  pulley ;  and  that  they  differ  in 
every  other  respect.  He  further  testified  that  the  Coy  patents  are  like 
the  Oakley  &  Jansen,  but  that  they  do  not  interfere  with  or  infringe 
upon  the  Welker  patent. 

It  is  a  matter  of  common  knowledge  that  originally  wood  or  other 
material  was  abraded  by  the  use  of  a  piece  of  sandpaper  or  a  piece  of 
wood,  cloth,  or  some  other  material,  coated  with  sand,  emery  dust,  or 
other  substance,  which  was  applied  to  the  surface  sought  to  be  polished 
or  abraded  by  the  hand.  Gradually,  with  the  development  of  manufac- 
turing industries  and  the  consequent  demand  for  the  manufacture  of 
large  quantities  of  furniture,  the  necessity  arose  for  the  use  of  ma- 
chinery for  abrading  and  poUshing  purposes;  and  this  was  accom- 
plished by  the  use  of  a  belt  coated  with  material  used  in  making  sand- 
paper, which  passed  around  pulleys  or  rolls.  This  method,  of  course, 
had  its  drawbacks,  one  being  that  the  continuous  belt  could  not  be  ef- 
fectively utilized  to  polish  a  piece  of  furniture  with  an  irregular  sur- 
face ;  and  it  among  other  things  suggested  the  idea  of  what  is  known 
as  the  "former,"  to  be  placed  behind  the  belt  for  the  purpose  of  bring- 
ing the  same  in  contact  with  the  surface  sought  to  be  abraded  or  pol- 
ished. It  appears  from  the  evidence  that  about  13  years  before  Louis 
Welker  filed  his  application  for  letters  patent  the  various  principles 
and  elements  to  which  we  have  referred  were  fully  developed  and 
used ;  and,  as  we  have  heretofore  stated,  letters  patent  issued  for  the 
same. 

It  is  contended  by  counsel  for  the  appellees  that  the  Oakley  &  Jan- 
sen machine  is  an  entirely  different  combination  from  that  shown  in 
the  Welker  patent,  having  many  advantages  and  combinations  of  de- 
vices not  contained  in  the  Welker  patent,  the  difference  being  epitom- 
ized as  follows: 

"First  The  Oakley  &  Jansen  machines  do  not  use  a  stationary  former  upon 
a  spindle  at  the  end  of  the  sand  belt. 

"Second.  It  does  not  pass  the  sand  belt  around  the  former. 

"Third.  The  former  is  not  fastened  in  place  as  in  the  Welker  machine. 

''Fourth.  It  does  not  have  the  oscillating  movement  as  in  the  Welker  ma- 
chine and  does  not  use  the  eccentrics  for  that  or  any  other  purpose. 

*'Flfth.  The  former  used  is  an  intermediate  former  or  support. 

"Sixth.  The  attachment  to  a  former  is  to  an  arm  instead  of  to  a  spindle. 

"Seventh.  The  former  is  attached  to  said  arm,  not  by  a  clamp  nut  but  by 
a  vice,  which  seizes  and  holds  the  sides  of  the  former  and  which  is  loosened 
and  fastened  in  an  entirely  different  manner  from  that  used  in  the  Welker 
machine. 

"Eighth.  The  vice  holding  the  former  is  hinged  upon  the  arm,  so  that  the 
former  may  be  set  at  any  angle  desired  with  regard  to  the  belt 

**Ninth.  The  arm  holding  the  former  is  slotted,  so  that  in  fastening  It  to 
the  frame  of  the  machine  It  may  be  raised  or  lowered  at  will  by  the  operator, 
by  loosening  a  not  having  its  own  wrench  attached  to  it  and  a  part  of  It. 

"Tenth.  The  arm  so  fastened  to  the  machine,  by  loosening  said  fastening, 
may  be  moved  along  the  frame  of  the  machine  by  means  of  a  slot  in  said 
frame,  and  thus  brought  near  to  the  driving  pulley  or  near  to  the  pulley  at 
the  opposite  end  of  the  machine,  as  may  be  desired. 

"Eleventh.  The  frame  of  the  machine  may  be  raised  at  one  end  by  means 
of  a  slotted  arm,  as  shown  In  the  photograph  No.  1. 

"Twelfth.  There  Is  an  automatic  tension  of  the  belt  by  tneans  of  a  move* 
ment  of  the  carriage  of  the  pulley  at  one  end  of  the  machine,  which  move* 
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ment  Is  obtained  by  the  turning  of  a  wheel,  to  which  a  cord  and  sectional 
weights  are  attached,  the  said  wheel  turning  a  spindle  with  cogs  attached  to 
working  in  ratchet  cogs  of  the  frame  of  the  machine. 

•^Thirteenth.  Any  size,  shape,  or  length  of  the  former  may  be  used  upon 
this  machine,  and  the  surface  of  it  may  have  Just  such  irregularity  as  may 
be  desired  to  fit  any  object  which  the  operator  may  desire  to  polish. 

"Fourteenth.  A  more  elaborate  combination  of  the  principles  of  said  ma- 
chine are  shown  in  photograph  No.  2,  where  an  upright  and  horizontal  ma- 
chine are  combined,  and  provision  is  made  also  for  a  third  belt  so  that  three 
men  may  work  at  said  machine  at  one  time.*' 

This  contention  of  appellees  may  not  in  all  respects  be  correct,  but 
in  the  main  is  sustained  by  the  evidence  considered  by  the  court  below. 

It  is  also  insisted  by  counsel  for  appellees  that  the  patenting  of  an 
improvement  does  not  absorb  the  elements  of  a  patent  previously 
granted,  and  that  it  does  not  prevent  the  use  of  it  by  the  former  pat- 
entee or  by  the  public  when  the  patent  runs  out.  Being  of  the  opinion 
that  there  is  sufficient  evidence  to  sustain  this  contention,  and  applying 
the  principle  thus  invoked,  we  think  the  court  below  was  right  in  hold- 
ing that  there  was  no  infringement  by  the  Oakley  &  Jansen  machine, 
it  being  a  new  combination,  with  new  devices  used  in  a  new  way. 

The  court  below  found  that  the  Welker  patent  does  not  contain  any 
new  or  novel  principle  or  new  application  of  principles  on  which  to 
base  a  patent  on  said  third  claim,  and,  further,  that  all  of  the  principles 
contained  in  the  third  claim  in  the  Welker  patent  are  found  in  the  prior 
F.  W.  Coy  patents.  There  is  no  assignment  of  error  which  challenges 
the  finding  of  the  court  as  to  these  two  points,  and,  in  the  absence  of 
such  assignment  of  error,  these  findings  must  be  by  this  court  assum- 
ed to  be  correct. 

It  is  insisted  by  counsel  for  the  appellees  that  there  is  no  infringe- 
ment ;  and  that,  owing  to  the  condition  of  the  prior  art,  the  Welker 
patent  is  void  for  lack  of  novelty  and  patentable  invention.  After  a 
careful  consideration  of  the  evidence  and  inspection  of  the  machines 
exhibited  as  evidence,  we  are  of  opinion  that  what  is  known  as  the 
Welker  machine  does  not  involve  a  patentable  invention.  In  other 
words,  it  is  merely  the  result  or  product  of  mechanical  skill — a  mere 
change  in  the  size  of  device  or  machine,  based  upon  the  mode  of  oper- 
ation already  patented.  The  evidence  shows  that  the  patent  is  based 
upon  matters  resulting  from  pure  mechanical  skill,  and  a  comparison 
of  the  Welker  patent  with  the  prior  Coy  patents,  Nos.  294,766  and 
296,535,  shows  conclusively  that  every  principle  involved  in  the  Wel- 
ker machine  is  to  be  found  in  either  one  or  the  other  of  the  Coy  patents. 

Under  these  circumstances,  we  are  of  opinion  that  the  rulings  of 
the  lower  court  were  proper,  and  must  be  affirmed. 
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(181  Fed.  500.) 

STANDARD  TYPEWRITER  CO.  v.  STANDARD  FOLDING  TYPEWRITBtt 

SALES  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  28,  1910.) 
No.  330. 

L  Patents  (§  297*) — Suit  fob  Infringement— Pret.tminaby  Injunction. 

While  it  is  the  general  rule  that  a  preliminary  injunction  will  not  be 
issued  on  an  unadjudicated  patent,  there  are  exceptions,  and  such  an 
injunction  may  properly  be  granted  where  the  validity  of  the  patent  is 
reasonably  certain,  infringement  is  clear,  and  the  defendant  corporation 
was  organized  to  act  as  sales  agent  for  the  patented  machine,  and  after 
selling  its  sales  contract  commenced  making  the ,  infringing  machines, 
which  it  marked  as  patented  on  the  date  of  the  patent  in  suit 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  ${  481-488;  Dec. 
Dig.  §  297.*] 

2.  Patents  (§  328*) — VAUDrrr  and  Infringement — ^Folding  TrPEWRrrEB. 

The  Rose  patent  No.  754,242,  for  a  folding  typewriter,  held  valid  and 
infringed,  affirming  an  order  granting  a  preliminary  injunction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Standard  Typewriter  Company  against  the 
Standard  Folding  Typewriter  Sales  Company  and  others.  From  an 
order  granting  a  preliminary  injunction,  defendants  appeal.    Affirmed. 

Appeal  from  an  order  granting  a  preliminary  injunction  to  restrain 
the  infringement  of  letters  patent  No.  754,242,  issued  on  March  8, 
1904,  to  Frank  S.  Rose,  for  a  new  and  improved  typewriting  machine, 
and  assigned,  through  mesne  conveyances,  to  the  complainant  The 
suit  was  brought  to  restrain  the  alleged  infringement  of  two  patents — 
No.  948,553,  granted  on  February  8,  1910,  to  the  complainant,  as  well 
as  the  Rose  patent  aforesaid — but  as  the  preliminary  injunction  was 
dismissed  as  to  the  former  the  present  appeal  relates  to  the  latter  only* 

Edwards,  Sager  &  Wooster  (Clifton  V.  Edwards  and  Thomas 
Howe,  of  counsel),  for  appellants. 

W.  R.  Davis,  D.  W.  Van  Hoesen,  and  J.  A.  E.  Criswell,  for  ap- 
pellee. 

Before  WARD  and  NOYES,  Circuit  Judges,  and  HAND,  District 
Judge. 

NOYES,  Circuit  Judge.  The  subject-matter  of  the  patent  in  suit 
IS  primarily  a  folding  typewriter.  The  patentee  states  at  the  com- 
rnencement  of  his  specification: 

"This  invention  relates  to  improvements  in  typewriters  in  which  I  seek 
to  produce  a  new  construction  of  the  support  or  carriage  for  the  type-platen 
or  cylindrical  roller  which  enables  the  same  to  be  folded  Into  compact  re- 
lation to  the  keyboard,  thus  making  provisions  for  ready  and  convenient 
transportation  of  the  instrument" 

Again  he  states : 

"The  important  feature  of  the  present  Invention  is  the  provision  of  means 
whereby  the  platen  and  its  carriage  may  be  folded  into  compact  relation  to 
the  banks  of  keys,  thus  making  provision  for  the  convenient  transportation 

•For  other  casei  eee  same  topic  ft  9  numbbb  in  Dec.  4b  Am.  Digs.  1907  to  date,  4b  Rep'r  Indexes 
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of  the  Instrument  In  carrying  out  this  part  of  the  invention  I  employ  a 
foldable  sectional  construction  of  a  frame  adapted  to  support  the  carriage 
and  the  platen.    ♦    ♦    ♦ »» 

The  patent  contains  11  claims,  of  which  the  first  is  especially  relied 
upon  here.    This  claim  reads : 

'*In  a  typewriter,  a  foldable  support  for  a  platen  carriage  having  one  of 
Its  members  movable  to  an  abnormal  jposition  in  overhans^g  relation  to  a 
keyboard." 

It  is  evident  that  the  feature  of  the  claimed  invention  is  the  arrange- 
ment by  which  the  carriage  supporting  frame  is  folded  over  into  close 
relationship  to  the  keyboard,  whereby  a  compact  package,  convenient 
for  transportation,  is  obtained.  The  drawings  and  specification  also 
show  that  when  the  machine  is  folded  the  delicate  operating  parts  are 
protected  from  injury  by  the  upright  and  horizontal  bars  of  the  frame 
and  carriage  support. 

Now  it  is  old  in  many  arts  to  fold  devices  in  order  to  obtain  com- 
pact packages  for  storage  or  transportation.  Thus  patents  for  fold- 
ing cameras,  folding  go-carts,  folding  organs,  and  folding  wheel  chairs 
are  shown  upon  the  record.  If,  however,  these  devices  in  other  arts 
would  negative  invention  in  going  into  the  typewriter  art  and  apply- 
ing the  folding  principle,  it  does  not  follow  that  the  present  patent  is 
invalid.  It  may  well  be  that  the  folding  principle  is  so  old  that  a  pat- 
ent merely  for  folding  parts  of  typewriters  upon  other  parts  would 
possess  no  patentable  novelty.  But  this  patent  is  for  the  folding  of  a 
specific  part,  the  platen  carriage,  into  specific  (overhanging)  relation 
to  another  part,  the  keyboard,  for  a  specific  purpose,  obtaining  a  com- 
pact and  safe  package.  We  think  that  it  is  not  shown  to  be  invalid 
by  anything  in  arts  other  than  that  of  the  typewriter,  and  that  we  must 
look  to  that  art  if  we  are  to  find  anticipation,  or  such  a  state  thereof 
as  negatives  invention. 

In  considering  the  typewriter  art  it  will  not  be  especially  helpful  to 
examine  machines  in  which  the  platen  and  platen  carriage  are  swung 
away  from  the  type  basket  to  expose  the  writing  or  to  permit  the  t)rpe 
to  be  cleaned  or  repaired.  In  machines  of  this  character  the  swinging 
of  the  platen  carriage  increases  the  cubic  dimensions  of  the  machine. 
The  purpose  of  the  swinging  operation  is  altogether  different  from 
that  of  the  folding  of  the  machine  in  suit,  and  the  results  obtained  are 
opposite.  Passing,  then,  the  patents  of  this  nature,  we  may  properly 
test  the  validity  of  the  patent  in  suit  by  the  patent  put  forward  first 
in  the  defendants'  brief  and  most  relied  upon  by  their  counsel  upon 
the  argument — the  Anderson  patent.  No.  581,570.  If  this  patent  does 
not  anticipate  or  show  such  a  state  of  the  art  that  there  would  be  no 
patentable  novelty,  undoubtedly  no  other  patent  cited  has  such  effect. 

The  Anderson  structure  is  a  typewriter.  It  has  a  paper  holder, 
consisting  of  a  single  arm,  shown  by  the  drawings  to  be  normally  held 
in  position  by  means  of  a  clamp  and  thumb  nut,  and  probably  capable, 
when  loosened,  of  being  turned  into  a  position  overhanging  the  key- 
board. But  there  is  nothing  in  the  Anderson  specification  describing 
the  holder  as  being  so  foldable,  and  it  is  by  no  means  clear  from  the 
drawings  that  it  is  intended  to  be  so  used.  Indeed,  it  would  seem  that 
the  folding  of  the  paper  support  might  tear  the  paper  and  to  some 
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extent  dismantle  the  machine.  The  parts  capable  of  being  folded,  the 
means  of  folding,  and  the  results  obtained  by  folding  in  the  Anderson 
structure  differ  so  materially  from  those  of  the  machine  of  the  patent 
that,  in  our  opinion,  the  former  does  not  anticipate.  We  think  that 
the  invalidity  of  the  patent  cannot  be  regarded  as  established. 

Coming,  now,  to  the  question  of  infringement,  it  appears  that  "Com- 
plainant's Exhibit,  Defendants'  Machine,"  is  an  exact  copy  of  the 
complainant's  machine  which  is  built  under  the  patent,  and  with  re- 
spect to  this  machine  infringement  is,  of  course,  not  disputed.  "De- 
fendants' Exhibit,  Defendants'  Machine  No.  2,"  is  also  similar  to  the 
complainant's  machine,  except  that,  instead  of  there  being  two  arms 
foldable  upon  each  other  to  support  the  carriage,  the  carriage  support 
is  pivoted  directly  to  the  frame  and  is  foldable  upon  it.  We  think, 
however,  that  this  distinction  is  not  a  material  one,  and  that  the  "fold- 
able  support"  of  the  defendants'  machine  is  the  equivalent  of  the 
"foldable  support"  of  the  claim  of  the  patent.  Infringement  by  both 
classes  of  defendants'  machines  seems  clear. 

The  patent  in  suit  has  never  been  adjudicated,  and  it  is,  of  course, 
the  general  rule  that  a  preliminary  injunction  will  not  be  issued  upon 
an  unadjudicated  patent.  But  exceptions  to  this  rule  exist  in  cases 
where  the  validity  of  the  patent  has  been  admitted  and  acquiesced  in 
and  we  think  the  principle  of  these  exceptions  applicable  here. 

The  defendant  corporation  was  organized  for  the  express  purpose 
of  acting  as  sales  agent  for  typewriters  made  under  the  patent  in  suit. 
It  had  a  contract  for  their  sale,  and  sold  many  machines  marked  as 
patented.  It  brought  suit  against  the  complainant  for  the  enforcement 
of  the  sales  contract,  based  upon  the  theory  that  the  patent  was  valid. 
It  transferred  the  sales  contract  for  a  valuable  consideration,  and  theiT 
copied  the  complainant's  machine  in  every  detail,  and  marked  its 
product  "Patented  March  4,  1904"— the  date  of  the  patent  in  suit. 
It  then  made  another  machine,  admittedly  following  the  patent,  but 
seeking  by  slight  variations  to  avoid  infringement. 

Upon  their  own  showing  the  defendant  and  its  officers — ^the  indi- 
vidual defendants — were  guilty  of  fraud  and  deceit  toward  the  com- 
plainant and  toward  the  public.  And  the  defendants'  treasurer  seems 
to  think  it  helpful  to  his  cause  to  assert  that  he  attempted  to  go  a  step 
further  and  deceive  his  own  stockholders. 

It  is  true  that  the  defendants  may  not  be  estopped  to  deny  the  valid- 
ity of  the  patent.  They  may  not  stand  in  the  position  of  licensees. 
It  is  equally  true  that  they  cannot  be  held  in  this  suit  for  fraud  or 
unfair  competition.  But  their  conduct  toward  the  complainant,  their 
manner  of  dealing  with  the  patented  article,  and  their  attempt  to  ap- 
propriate the  invention  of  the  patent  and  yet  escape  the  consequences, 
go  a  long  way  toward  showing  acquiescence  on  their  part  in,  and  ad- 
missions of,  the  validity  of  the  patent. 

For  these  reasons,  although  the  validity  of  the  patent  has  not  been 
adjudicated,  we  are  convinced  with  reasonable  certainty  that,  upon 
final  hearing,  in  case  the  record  is  not  materially  different  from  that 
presented  here,  the  complainant  will  succeed.  Consequently  the  pre- 
liminary injunction  was  properly  granted. 

The  order  of  the  Circuit  Court  is  affirmed,  with  costs. 
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aSl  Fed.  83.) 

SCHMIDT  V.  PENNSYLVANIA  R.  IL 

(Circuit  Court  of  Appeals,  Third  Circuit    August  19,  1910.) 

Kailhoads  (§  358*) — Injubies  to  Persons  Using — ^Licensee— Duty  of  Rail- 

BOAD  TOWABD  PERMISSIVE  WAT  ACBOSS. 

Defendant  railroad  company  opened  a  freight  train  at  a  point  where 
two  paths  crossing  the  track  converged,  near  the  center  of  a  city  block. 
These  paths  had  heen  used  freely  by  workmen  and  others  who  were  ac- 
customed to  cross  the  tracks  for  a  long  time.  Plaintiff,  a  boy  of  SMs.  was 
Injured  while  crossing  through  the  opening  between  the  cars  by  being  run 
over  by  the  train  while  being  closed  together  after  he  had  tripped  and 
fallen  over  a  rail.  Held,  that  plaintiff  was  a  mere  licensee  as  to  whom 
the  railroad  company  was  under  no  obligation  to  give  warning  before  the 
closing  of  the  cut,  and  that  It  was  therefore  not  liable. 

[Ed.  Note.— For  other  cases»  see  Railroads,  Cent  Dig.  §  1237 ;  Dec.  Dig. 
S  358.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Action  by  one  Schmidt  against  the  Pennsylvania  Railroad.  From 
a  judgment  for  defendant,  plaintiff  brings  error.    Affirmed. 

Alfred  P.  Skinner,  for  plaintiff  in  error. 

Albert  C.  Wall  and  James  B.  Vredenburgh,  for  defendant  in  error. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
ARCHBALD,  District  Judge. 

ARCHBALD,  District  Judge.  The  plaintiff,  a  boy  some  eight  and 
a  half  years  old,  was  injured  while  crossing  the  tracks  of  the  defend- 
ant company  between  the  cars  of  a  parted  freight  train,  at  a  point 
intermediate  between  certain  streets  in  the  city  of  Newark.  The 
place  where  the  accident  occurred  was  the  center  of  a  city  block  or 
square,  across  which  the  defendant  company  has  two  tracks,  running 
north  and  south,  and  extending  to  a  freight  yard  a  short  distance 
beyond.  The  land  on  the  east  side  of  the  tracks,  within  the  square, 
is  entirely  vacant,  and  nearly  so  on  the  west  side;  and  on  the  east 
the  space  is  frequently  used  by  children  as  a  playground.  The  square 
not  being  inclosed  by  fences,  workmen  and  others  are  accustomed 
to  cross  freely  from  one  side  to  the  other,  passing  over  the  railroad 
tracks  in  doing  so.  Two  well-diefined  diagonal  paths,  prior  to  the 
accident,  had  developed  in  this  way  on  the  east  side,  which  converged 
and  met  at  the  tracks  somewhere  about  the  center  of  the  square ;  and 
a  simliar  path  starting  just  opposite  to  this  across  the  tracks  ran  north- 
west to  the  side  streets  in  that  direction.  This  condition  had  existed 
for  several  years,  and  was  well  understood  and  made  use  of  by  persons 
living  in  the  neighborhood. 

On  the  day  of  the  accident,  the  complainant  and  a  companion,  after 
watching  some  boys  who  were  playing  ball  on  the  east  side,  started 
to  cross  the  tracks,  at  the  point  where  the  two  paths  converged,  in 
order  to  take  the  path  on  the  other  side,  on  their  way  home.  Some 
cars  of  broken  stone  were  being  unloaded  on  the  easterly  track,  and 
the  stone  was  scattered  in  piles  along  it;   and  on  the  westerly  track 

*For  oUier  casei  see  tame  topic  A  8  mumbsb  in  Dec.  ft  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indexea 
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there  was  a  long  train  of  freight  cars  with  an  engine  attached,  which 
had  been  uncoupled  and  cut  in  two  for  some  purpose  about  at  the 
point  where  the  path  crossed  the  tracks,  the  boys  taking  advantage 
of  the  opening  in  the  train  to  get  by.  The  first  boy  got  safely  through ; 
but  the  plaintiff,  in  some  way,  caught  his  foot  under  the  outer  rail 
as  he  was  about  to  step  over  it  and  tripped  and  fell,  landing  outside 
of  the  track;  and  just  at  that  moment  the  cars  were  bumped  together 
by  the  engine  at  the  other  end,  a  considerable  distance  off,  and  the 
wheels  ran  over  and  severed  the  plaintiff's  leg.  The  contention  is 
that,  by  the  long  acquiescence  of  the  defendant  company  in  the  use 
of  the  paths  running  up  to  and  crossing  their  right  of  way,  the  pub- 
lic had  acquired  the  right  to  cross  at  that  point,  which  the  company 
was  bound  to  take  notice  of  and  respect;  and  that,  having  cut  and 
opened  the  train,  which  was  on  the  westerly  track,  at  the  point  where 
the  path  crossed  it,  the  men  in  charge  of  the  train,  before  closing  the 
opening,  were  bound  to  give  warning,  either  by  some  one  stationed 
at  the  place  for  the  purpose,  or  by  the  engine,  at  the  other  end, 
whistling  or  ringing  its  bell ;  and  that  to  bump  the  cars  together  with- 
out notice,  and  without  regard  to  whether  any  one  was  going  across, 
as  was  done,  was  negligence  which  made  the  company  liable  to  any 
one  such  as  the  plaintiff,  who  was  injured  thereby. 

It  is  to  be  noticed  that  the  plaintiff  was  not  struck  and  thrown  down 
by  the  sudden  movement  imparted  to  the  cars,  but  in  some  unex- 
plained way  his  foot  was  caught  by  the  rail  and  he  was  thrown  for- 
ward; the  wheels  of  the  cars  coming  on  him  and  cutting  off  his 
foot,  while  he  lay  in  that  position.  It  is  not  altogether  the  same 
therefore,  as  if  the  cars,  being  suddenly  started,  bumped  into  him 
and  threw  him  down.  The  accident  resulted  because  he  tripped  and 
fell,  without  which  it  apparently  would  not  have  occurred.  But  pass- 
ing this  by,  if  the  company,  as  contended,  was  bound  by  long  acquies- 
cence to  respect  this  crossing,  and  after  opening  the  train  at  it  was 
required,  before  closing  it  again,  to  give  reasonable  warning,  the  plain- 
tiff had  a  right  to  rely  on  this,  and  was  entitled  to  go  in  between  the 
standing  cars,  without  incurring  the  danger  of  being  caught  by  any 
sudden  movement  of  them.  And  even  though  the  immediate  occasion 
of  the  accident  was  the  catching  of  the  plaintiff's  foot  under  the  rail, 
the  result  is  not  so  remote  but  that  it  may  be  attributed  to  the  neglect 
of  the  company,  in  failing  to  give  due  and  timely  warning,  if  that  ob- 
ligation in  fact  rested  upon  it. 

It  is  the  established  rule  in  some  jurisdictions  that,  where  a  railroad 
company  for  a  long  period  of  time  has  permitted  the  public  to  cross  or 
travel  along  its  right  of  way  between  certain  points,  it  owes  the  duty 
of  reasonable  care  to  persons  so  using  it,  and  cannot  approach  the 
place  with  moving  trains  without  giving  due  and  customary  warning. 
23  Amr.  &  Eng.  Cycl.  Law  (2d  Ed.)  740,  741.  This  is  the  rule  in 
Pennsylvania.  Taylor  v.  Delaware  &  Hudson  Co.,  113  Pa.  162,  8  Atl. 
43,  57  Am.  Rep.  446.  As  it  is  in  New  York.  Swift  v.  Railroad,  123 
N.  Y.  645,  25  N.  E.  378.  See,  also,  Harriman  v.  Pittsburg,  etc..  Rail- 
road, 45  Ohio  St.  11,  12  N.  E.  451,  4  Am.  St.  Rep.  607,  and  Gamer  v. 
Trumbull,  94  Fed.  321,  36  C.  C.  A.  361.  But  it  is  not  the  rule  in  New 
Jersey,  where,  under  such  circumstances,  persons  using  the  crossing 
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arc  regarded  as  mere  licensees,  towards  whom  the  railroad  owes  only 
the  duty  of  not  doing  wanton  or  willful  injury.  This  is  well  estab- 
lished, and  is  illustrated  by  several  cases.  Thus  in  Vanderbeck  v. 
Hendry,  34  N.  J.  Law,  467,  the  premises  where  the  accident  occurred 
was  a  lumber  yard,  which  was  iminclosed,  and  where  persons  were  in 
the  habit  of  crossing  from  street  to  street,  making  use  of  the  passage- 
ways left  between  the  lumber.  The  plaintiff  having  gone  into  one  of 
these  passageways  was  injured  by  the  fall  of  a  pile  of  lumber,  which 
had  been  piled  up  in  a  negligent  manner,  and  it  was  held  that  he  could 
not  recover.  Being  on  the  premises,  as  it  is  said,  by  mere  license,  and 
not  by  invitation,  while  relieved  thereby  from  responsibility  as  a  tres- 
passer, he  assumed  the  risk  of  the  place,  and  the  business  carried  on 
at  it,  and  the  owner  owed  him  no  duty  except  to  abstain  from  acts  of 
willful  injury.  This  was  reaffirmed  in  Phillips  v.  Library  Company, 
55  N.  J.  Law,  307,  27  Atl.  478,  where,  however,  in  view  of  the  facts 
of  the  case,  it  was  held  that  a  different  rule  prevails,  if  the  entry  or 
use  of  the  land  is  of  right  or  l^  invitation  of  the  owner,  as  distinguished 
from  an  entry  by  license  or  sufferance ;  the  owner  in  the  former  case 
being  under  the  duty  of  exercising  ordinary  care  to  render  the  prem- 
ises reasonably  safe,  or  at  least  to  refrain  from  any  act  that  will  make 
the  entry  or  use  of  the  premises  dangerous.  In  Devoe  v.  New  York, 
Ontario  &  Western  R.  R.,  63  N.  J.  Law,  276,  43  Atl.  899,  the  residents 
along  a  railroad  track  which,  four  years  before  the  accident  which 
resulted  in  the  death  of  the  plaintiff's  decedent,  was  inclosed  by  a  fence 
along  the  company's  right  of  way,  built  a  stile  over  the  fence  without 
the  consent  and  notwithstanding  the  refusal  of  the  company  to  permit 
it,  so  that  they  might  go  directly  across  the  tracks  to  an  adjoining  sta- 
tion and  a  street  beyond  it.  The  plaintiff's  decedent,  on  her  way  to 
school,  made  use  of  this  stile,  and  in  crossing  the  tracks  of  the  com- 
pany, just  before  she  reached  the  platform  of  the  station,  was  struck 
and  killed  by  one  of  the  company's  trains ;  and  it  was  held  that  mere 
acquiescence  in  the  passage  across  the  railroad  for  the  benefit  or  con- 
venience of  the  parties  using  it  created  no  duty  on  the  part  of  the 
railroad  company  except  to  refrain  from  acts  willfully  injurious,  and, 
consequently,  that  there  could  be  no  recovery.  So  in  Furey  v.  New 
York  Central  &  Hudson  River  R.  R.,  67  N.  J,  Law,  270,  51  Atl.  505, 
a  painter,  who  was  at  work  assisting  to  paint  a  railroad  shed,  which 
covered  the  central  portion  of  a  river  pier,  while  on  his  way  to  change 
his  working  for  his  street  clothes,  which  he  had  left  in  the  interior  of 
the  building,  was  injured  by  the  closing  together  of  two  freight  cars, 
between  which  he  was  passing,  within  the  shed,  which  were  moved  by 
the  company  without  warning.  It  was  contended  that  by  opening  the 
train  and  leaving  spaces  between  the  cars,  as  was  habitually  done  in 
the  shed,  which  spaces  were  used  with  the  knowledge  of  the  company, 
by  men  at  work  on  the  job,  to  cross  from  one  side  of  the  building  to 
the  other,  there  was  an  implied  invitation  to  the  men  to  use  these 
openings,  and  that  a  duty  devolved  on  the  company  in  consequence 
to  give  warning  before  closing  them.  But  this  was  rejected,  and  it 
was  held  that  the  company  was  in  no  way  liable,  the  openings  between 
the  cars  being  varied  from  day  to  day  according  to  the  exigencies  of 
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the  business,  as  it  became  necessary  to  have  a  car  unloaded  at  one  place 
or  another;  and  that  the  fact  that  the  plaintiff  and  others  passed 
through  these  openings  repeatedly  without  molestation  with  the  knowl- 
edge of  the  company  afforded  no  evidence  or  encouragement  that  the 
company  intended  them  to  use  them.  Such  knowledge,  it  was  said, 
might  imply  permission,  but  did  not  amount  to  an  invitation,  without 
which  element  there  was  no  duty  on  the  part  of  the  company  to  give 
warning,  or  in  fact  to  do  anything,  except  to  abstain  from  that  which 
was  willfully  injurious. 

The  present  case  does  not  differ  in  principle  from  Pennsylvania  R. 
R.  V.  Martin,  111  Fed.  586,  49  C.  C.  A.  474,  66  L.  R.  A.  361,  decided 
by  this  court,  in  which  the  same  rule  was  enunciated.  The  plaintiff 
there  was  injured  by  something  which  fell  frcrni  a  passing  train,  as  he 
was  walking  along  the  right  of  way  of  the  railroad  on  a  customary 
path  leading  from  a  pottery  plant,  where  he  was  employed  in  the  city 
of  Trenton,  to  the  platform  of  an  adjoining  station.  This  path  had 
been  used  for  a  long  time  by  employes  of  the  pottery  plant  in  going  to 
and  from  their  work  without  objection  on  the  part  of  the  railroad 
company ;  and  on  the  occasion  in  question  the  plaintiff  was  going  to 
the  station  to  meet  a  friend,  who  was  coming  in  on  the  train.  It  was 
contended  that,  under  the  circumstances,  he  was  not  on  the  defendant's 
right  of  way  by  mere  sufferance,  but  by  implied  invitation ;  but  it  was 
held  that  the  acquiescence  of  the  company  in  the  adoption  of  the  path 
along  the  right  of  way,  as  a  means  of  going  to  and  from  the  station, 
did  not  invite  passengers  or  others  having  business  there  to  make  use 
of  it,  and  did  not  therefore  impose  upon  the  company  any  duty  beyond 
what  it  owed  to  a  mere  licensee.  See,  also,  Sutton  v.  West  Jersey  R. 
H.  (N.  J.  Sup.)  73  Atl.  256;  Riedel  v.  West  Jersey  R.  R-,  101  C.  C. 
A.  428,  177  Fed.  374,  28  L.  R.  A.  (N.  S.)  98. 

These  cases,  which  are  declaratory  of  the  local  law  as  established  by 
a  long  line  of  decisions  of  the  highest  courts  of  the  state,  recognized 
and  enforced  in  this  court,  are  conclusive  upon  the  plaintiff,  and  re- 
quire an  affirmance  of  the  judgment.  Assuming  that  there  was  a  cus- 
tomary path,  leading  up  on  either  side  to  the  railroad  tracks  where  the 
accident  occurred,  by  which  the  people  of  the  neighborhood  were  wont 
to  pass  across  these  uninclosed  lots,  and  that  this  had  existed  for  such 
a  length  of  time  that  the  company  was  affected  with  notice  and  pre- 
sumed to  acquiesce  in  it,  the  use  was  merely  a  permissive  one,  which 
under  the  New  Jersey  law  imposed  no  higher  duty  than  not  to  do  that 
which  was  recklessly  or  willfully  injurious.  Nor  was  this  duty  modi- 
fied by  the  fact  that,  on  the  occasion  in  question,  the  train  which  was 
occupying  one  of  the  tracks,  and  which  was  the  cause  of  the  accident, 
had  been  opened  at  the  point  where  the  paths  converged,  which  fact 
cannot  be  wrested  into  an  invitation  or  allurement  to  the  plaintiff  to 
go  in  between  the  cars  in  the  course  of  crossing  over,  so  as  to  require 
a  warning  from  the  trainmen  in  charge  before  closing  the  cars  to- 
gether. The  use  was  still  merely  a  permissive  one,  and  the  plaintiff 
stood  in  no  higher  relation  to  the  company  than  that  of  a  licensee,  who 
took  all  the  ordinary  risks  incident  to  the  place  and  the  business, 
among  which  was  the  moving  or  shifting  of  the  cars  occupying  the 
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track,  back  and  forth  upon  it,  according  as  it  became  necessary.    The 
plaintiff  therefore  had  no  case,  and  a  verdict  for  the  defendant  was 
properly  directed. 
Judgment  affirmed. 


(181  Fed.  87.) 

RUPERT  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     March  5,  1910.) 

No.  3,052. 

1.  Indictment   and   Information    (§    110*) — Sutficiinct    or   Accusation- 

Indictment  IN  Lanouaok  of  Statute. 

An  indictment  charging  a  statutory  crime  in  the  language  of  the  stat- 
ute is  sufficient  when  the  statute  fully,  directly,  and  with  certainty  sets 
forth  all  the  elements  of  the  crime. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
§§  280-294;   Dec.  Dig.  S  HO.*] 

2.  Game  (§  9*) — Shipment  in  Violation  op  Game  Laws— Federal  Statute- 

Indictment  FOB  Violation. 

Under  the  Game  Law  of  Olilahoma  Territory  (Wilson*s  Rev.  &  Ann.  St 
1903,  H  3009.  3078)  which  permits  the  Isilling  of  quail  between  October 
15th  and  February  1st  following  but  prohibits  the  shipping  of  quail  from 
the  territory  at  any  time,  an  Indictment  charging  a  Tlolation  of  the  Lacey 
Act  of  May  25,  1900,  c.  553,  S  3,  31  Stat.  188  (U.  S.  Comp.  St  1901.  p. 
3181),  by  knowingly  delivering  to  a  carrier  for  transportation  from  the 
territory  Into  another  state  the  dead  bodies  of  quail  liilled  in  the  terri- 
tory In  violation  of  its  laws,  is  sufficient  where  it  avers  that  such  quail 
were  Idlled  "with  the  Intent  and  for  the  purpose  of  being  shipped  and 
transported  out  of  the  territory,"  and  need  not  allege  the  months  in  which 
such  quail  were  killed.  The  same  is  also  true  of 'an  Indictment  under 
section  4  of  the  act  for  falling  to  mark  the  packages  containing  the  bodies 
of  such  quail. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent.  Dig.  §  9;   Dec.  Dig.  8  9.*1 

3.  Game  (§  3%*) — Poweb  of  State  to  Protect  and  Regulate— Pbohibition 

OF  Shipment  out  of  State. 

A  state  or  territory  has  authority  to  provide  by  legislation  that  wild 
game,  such  as  quail,  shall  not  be  shipped  out  of  the  state  or  territory 
even  though  the  game  was  killed  during  the  open  season. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent  Dig.  i  2;  Dec.  Dig.  § 
3%.*] 

4.  Commerce  (i  CI*)— Federal  Statute  Prohibiting  Interstate  Shipment 

in  Violation  op  Local  Laws— Constitutionality. 

The  provisions  of  the  Lacey  Act  of  May  25,  1900,  c.  553,  §§  a  4,  31  Stat. 
188  (U.  S.  Comp.  St  1901,  p.  3181),  prohibiting  the  shipment  or  transpor- 
tation in  Interstate  commerce  of  game  killed  in  violation  of  the  local 
laws,  and  requiring  all  packages  containing  game  shipped  in  Interstate 
commerce  to  be  plainly  marked  showing  the  name  and  address  of  the 
shipper  and  the  nature  of  the  contents,  and  making  the  violation  of  such 
provisions  a  criminal  offense,  are  within  the  powers  of  Congress,  and 
constitutional  and  valid.^ 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma. 

Paris  N.  Rupert  was  convicted  on  indictments  for  criminal  offenses, 
and  he  brings  error.    Affirmed. 

•For  other  cases  see  same  topic  A  8  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

>  See  note  at  end  of  case. 
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February  27,  1907,  the  grand  Jury  of  Blaine  county,  Okl.  T.,  returned  four 
indictments  against  defendant  Rupert.  In  one  case  (No.  43)  the  charging  part 
of  the  Indictment  is:  **That  on,  to  wit,  the  thirtieth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  five,  in  said  county,  and 
within  the  Jurisdiction  of  said  court,  Paris  N.  Rupert,  then  and  there  being, 
did  then  and  there,  unlawfully,  willfully  and  feloniously  deliver  to  the  Frisco 
Railroad  Company,  a  conmion  carrier,  for  transportation  out  of  said  territory 
and  to  the  city  of  Chicago  In  the  state  of  Illinois,  the  dead  bodies  of  quail, 
which  said  quail  had  theretofore  been  killed  in  the  Territory  of  Oklahoma 
in  violation  of  the  laws  of  said  territory  and  with  the  intent  and  purpose  of 
being  shipped  and  transported  out  of  said  territory  in  violation  of  the  laws 
of  said  territory."  Except  as  to  the  date  of  the  crime,  and  the  railway  to 
which  the  delivery  was  made,  the  indictment  in  case  No.  45  is  like  that  in 
case  No.  43. 

The  charging  part  of  the  indictment  in  case  No.  44  is  as  follows:  "That  on, 
to  wit,  the  30th  day  of  November,  in  the  year  of  our  Lord,  one  thousand  nine 
hundred  and  six,  in  said  county,  and  within  the  Jurisdiction  of  said  court, 
Paris  N.  Rupert,  then  and  there  being,  did  then  and  there  unlawfully,  willfully 
and  feloniously  deliver  to  the  Rock  Island  Railroad  Company,  a  common  car- 
rier, to  be  shipped  and  transported  by  Interstate  Commerce  139  boxes  and  pack- 
ages containing  the  dead  bodies  of  quail  which  had  theretofore  been  killed 
In  the  territory  of  Oklahoma  in  violation  of  the  laws  of  said  territory,  and 
with  the  intent  and  for  the  purpose  of  being  shipped  and  transported  out  of 
the  territory  of  Oklahoma  and  to  the  city  of  Chicago,  in  the  state  of  Illinois, 
without  having  said  boxes  and  packages  plainly  and  clearly  marked  so  that 
the  address  of  the  shipper  and  the  nature  and  contents  of  the  packages  could 
be  readily  ascertained  on  the  inspection  of  the  outside  of  such  boxes  and 
packages." 

The  indictment  in  case  No.  46  la  the  same  as  that  in  case  No.  44  except  as 
to  the  number  of  boxes  of  quail,  and  the  railway  company  to  which  delivered. 

After  Oklahoma  was  admitted  as  a  state,  the  cases  were  remitted  to  the 
District  Court  of  the  United  States  for  the  Western  district  in  that  state. 
There  were  demurrers  to  the  indictment,  which  were  overruled,  pleas  of  not 
guilty  entered,  and  the  four  cases  were  consolidated  for  trial  purposes.  A 
Jury  trial  resulted  in  a  verdict  of  guilty  in  every  of  the  four  cases.  Motions 
for  new  trial,  and  motions  in  arrest  of  Judgment  were  overruled,  and  Judg- 
ment of  a  fine  of  one  hundred  dollars  and  costs  were  imposed  against  the  de- 
fendant in  each  case.    A  writ  of  error  was  sued  out  to  reverse  the  Judgments. 

William  O.  Woolman  (C.  R.  Buckner,  on  the  brief),  for  plaintiff  in 
error. 
John  Embry,  U.  S.  Atty. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  McPHERSON, 
District  Judge. 

SMITH  Mcpherson,  District  Judge  (after  stating  the  facts  as 
above) .  The  record  contains  that  which  purports  to  be  the  testimony, 
the  charge  of  the  court,  instructions  refused,  objections,  rulings  and 
exceptions,  with  recitals  of  what  occurred  during  the  trial,  including 
motions  for  a  new  trial.  None  of  these  are  evidenced  by  a  bill  of  ex- 
ceptions, and  are,  therefore,  not  of  record.  We  cannot  consider  any 
of  them.  The  office  and  necessity  of  a  bill  of  exceptions  in  all  actions 
at  law  and  in  criminal  cases  have  long  been  recognized  by  the  pro- 
fession and  required  by  all  Appellate  Courts.  The  practice,  whatever 
it  is,  in  Oklahoma  as  to  bills  of  exception  in  actions  at  law  and  criminal 
cases,  is  of  no  effect  here.  The  laws  of  the  state  do  not  control  as  to 
this.  Tl?e  common  law,  in  conjunction  with  the  United  States  Stat- 
utes, only  must  prevail.    Michigan  Insurance  Bank  v.  Eldred,  143  U. 
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S.  293,  298,  9  Sup.  Ct.  690,  32  L.  Ed.  1080;  Fishburn  v.  R.  R.,  137  U. 
S.  60,  11  Sup.  Ct.  8,  34  L.  Ed.  585 ;  The  Chateaugay  Company,  Peti- 
tioner, 128  U.  S.  544,  553,  9  Sup.  Ct.  150,  32  L.  Ed.  508.  Revised 
Statutes  of  United  States,  §  953,  as  amended  by  Act  June  5,  1900,  c. 
717,  §  1,  31  Stat.  270  (U.  S.  Comp.  St.  1901,  p.  696).  Courts  make 
the  records,  and  the  trial  judge  must  sign  the  bill  of  exceptions.  The 
clerk  is  without  authority  to  certify  up  anything,  except  that  made  of 
record  by  the  orders  of  the  court. 

It  therefore  follows  that  the  only  questions  we  can  consider  are 
those  pertaining  to  the  indictment.  The  demurrers  are  to  the  same 
effect  as  the  motion  in  arrest  of  judgment.  And  the  motion  in  arrest 
of  ju<%ment  is  the  same  in  every  of  the  four  cases,  and  is  as  follows : 

"(1)  That  the  Indictment  filed  herein  does  not  state  facts  sufficient  to  con- 
stitute a  crime  known  and  punishable  under  the  laws  of  the  United  States. 

"(2)  That  the  law  on  which  said  indictment  Is  based  Is  unconstitutional  and 
void." 

It  appears  from  the  foregoing  that  in  two  of  the  cases  the  indict- 
ments charge  that  the  defendant  willfull)^  and  unlawfully  delivered 
quail  to  a  railway  company  for  transportation  from  points  within  Ok- 
lahoma to  Chicago,  111.,  which  quail  had  theretofore  been  killed  in 
Oklahoma  in  violation  of  the  laws  of  said  territory. 

The  indictments  in  the  other  two  cases  charge  defendant  with  will- 
fully and  unlawfully  delivering  to  a  railway  boxes  containing  the  dJead 
bodies  of  quail  which  had  theretofore  been  unlawfully  killed  within 
the  territory,  which  delivery  was  for  the  purpose  of  shipping  said  quail 
by  interstate  shipments,  to  wit,  to  Illinois,  and  without  having  the 
boxes  marked  showing  the  contents. 

Section  3  of  the  act  of  Congress  of  1900  (Lacey  act)  provides  that 
it  shall  be  unlawful  to  ship  from  one  state  or  territory  to  another  state 
or  territory  any  animals  or  birds  when  such  animals  or  birds  have  been 
killed  in  violation  of  the  laws  of  the  state.  Act  May  25,  1900,  c.  653, 
31  Stat.  188  (U.  S.  Comp.  St.  1901,  p.  3181). 

The  local  laws  of  the  territory  of  Oklahoma  allowed  quail  to  be 
killed  during  certain  months  (from  October  15th  to  February  1st). 
But  the  Oklahoma  statutes  prohibited  the  exportation  of  quail  at  any 
time.  Therefore  it  follows  that  it  was  unnecessary  for  the  indictment 
to  allege  in  which  months  the  quail  were  killed.  It  was  lawful  to  kill 
quail  in  the  territory  for  use  within  the  territory  during  three  and  one- 
half  months  of  every  year.  But  it  was  unlawful  every  day  of  the  year 
to  kill  quail  for  shipment  elsewhere.  So  that  any  date  within  the 
statute  of  limitations  could  be  alleged  in  the  indictment.  Wilson's 
Rev.  &  Ann.  St.  Okl.  1903,  §§  3069,  3078. 

The  purpose  of  the  Lacey  act  as  expressed  in  the  statute  (section  1) 
"is  to  aid  in  the  restoration  of  such  birds  in  those  parts  of  the  United 
States  adapted  thereto  where  the  same  have  become  scarce  or  extinct." 
Section  4  of  that  statute  provides  that  all  packages  containing  such 
dead  birds,  when  shipped  by  interstate  commerce,  shall  be  plainly  and 
clearly  marked,  so  that  the  nature  of  the  contents  may  be  readily  as- 
certained on  the  inspection  of  the  outside  of  such  packages.  Or,  to 
restate,  it  was  unlawful  to  kill  at  any  time,  if  for  the  purpose  of  ex- 
port, and  such  were  the  indictments  in  two  of  the  cases.    And  it  was 

104C.C.A.— 17 
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unlawful  to  export  without  marking  the  packages  making  known  the 
contents,  and  such  were  the  other  two  indictments. 

The  familiar  rule  that  an  indictment  in  charging  a  statutory  crime 
need  only  follow  the  language  of  the  statute  will  suffice,  particularly 
when  the  words  of  the  statute,  fully,  directly,  and  with  certainty,  set 
forth  all  the  elements  of  the  crime.  Evans  v.  U.  S.,  153  U.  S.  684, 14 
Sup.  Ct.  934,  33  L.  Ed.  30 ;  Cochran  v.  U.  S.,  157  U.  S.  286,  290,  15 
Sup.  Ct.  628,  39  L.  Ed.  704 ;  Ledbetter  v.  U.  S.,  170  U.  S.  606,  609, 
18  Sup.  Ct.  774,  42  L.  Ed.  1162.  There  are  exceptions  to  this  form  of 
pleading,  when  the  statute  does  not  with  definiteness  cover  all  the  ele- 
ments of  the  crime.  Keck  v.  U.  S.,  172  U.  S.  434,  19  Sup.  Ct.  254,  43 
L.  Ed.  505.  For  a  discussion  of  this  question,  and  the  holding  by  this 
court,  see  the  case  of  Morris  v.  United  States,  as  reported  in  161  Fed. 
672,  680,  88  C.  C.  A.  532.  The  contention  of  counsel  for  plaintiff  in 
error  that  the  recitals  are  not  sufficiently  specific  is  not  in  accord  with 
the  authorities.    The  indictments  are  good  as  to  form. 

Quail  belong  to  the  state  or  territory,  or  rather  the  people  col- 
lectively thereof,  and  are  subject  to  the  local  laws  as  to  killing,  and  the 
times  therefor,  and  the  shipment.  These  propositions  have  been  put 
at  rest  by  the  Supreme  Court.  Geer  v.  Connecticut,  161  U.  S.  519,  16 
Sup.  Ct.  600,  40  L.  Ed.  793 ;  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup. 
Ct.  499,  38  L.  Ed.  385.  It  is  for  the  state  Legislature  to  say  when 
quail  may  be  killed.  It  may  provide  that  they  shall  not  be  killed  at 
any  time.  It  may  providte  that  they  may  be  killed  for  use  at  home 
only,  and  not  killed  for  shipment  out  of  the  state,  which  if  allowed 
would  result  in  the  extinguishment  locally  of  such  game.  And  no  one 
doubts  the  validity  of  game  laws,  which  prohibit  killing  of  game  on  the 
lands  of  another.  It  is  quite  likely  that  every  state  of  the  Union  has 
such  laws,  and  such  was  the  common  law.  The  individual  having  no 
ownership  in  the  game,  and  allowed  at  certain  times,  if  at  all,  to  kill 
the  same  at  certain  places,  for  particular  uses  only,  it  does  not  become 
the  general  subject  of  commerce  free  from  all  inhibitions.  And  as 
Congress  is  vested  with  the  power  under  the  commerce  clause  to  reg- 
ulate commerce  between  the  states,  it  has  the  power  to  provide  that 
there  shall  not  be  unrestrained  commercial  intercourse. 

Thus  in  Cook  v.  Marshall  County,  196  U.  S.  261,  25  Sup.  Ct.  233, 
49  L.  Ed.  471,  it  was  held  that  a  state  law  limiting  the  right  to  sell 
cigarettes  would  be  upheld,  even  though  brought  in  from  another 
state.  This  was  so  held,  because  the  prohibition  of  the  sale  was  a 
valid  exercise  of  the  police  power  of  the  state,  and  the  commerce 
clause  cannot  be  used  to  override  that  which  is  clearly  within  the 
police  power  of  the  state. 

And  so  in  Manchester  v.  Massachusetts,  139  U.  S.  240,  11  Sup.  Ct. 
559,  35  L.  Ed.  159,  a  statute  regulating  the  taking  of  fish  was  upheld 
and  enforced,  when  it  was  sought  to  avoid  the  statute  by  showing  that 
the  fish  were  carried  to  the  ports  of  other  states  on  a  vessel  licensed 
under  national  authority.  And  a  like  holding  was  made  as  to  oysters 
in  McCready  v.  Virginia,  94  U.  S.  391,  24  L.  Ed.  248.  It  is  one  thing 
to  prohibit  property  from  being  carried  out  of  tlie  state,  and  another 
to  prohibit  propertv  from  being  brought  into  the  state.  And  yet  in  Re 
Rahrer,  140  U.  S/545,  11  Sup.  Ct.  865,  35  h.  Ed.  572,  the  Supreme 
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Court  upheld  the  act  of  Congress  of  August  8,  1900,  commonly  called 
the  "Wilson  Bill,"  which  makes  intoxicating  liquors  when  brought  into 
the  state  subject  to  the  local  laws.  Such  being  the  holdings,  it  surely 
follows  that  a  congressional  enactment  like  the  Lacey  act,  which  makes 
it  a  crime  to  carry  out  of  the  state  that  which  can  be  and  is  lawfully 
prohibited  by  local  or  state  laws,  must  be  upheld. 
Our  holdings  are : 

(1)  The  territory  of  Oklahoma  had  the  authority  to  provide  by 
legislation,  as  it  did,  that  wild  game,  such  as  quail,  should  not  be 
shipped  out  of  the  state,  even  though  the  game  was  killed  during  the 
open  season. 

(2)  The  act  of  Congress  is  valid  wherein  it  is  declared  that  the  ship- 
ment out  of  tfie  territory  in  violation  of  the  territorial  law  constitutes 
a  crime  under  the  national  law. 

(3)  And  to  aid  in  the  detection  of  such  crimes.  Congress  had  the 
authority  to  provide  that  all  such  interstate  shipments  should  be  plainly 
marked  so  that  any  person  by  a  casual  inspection  would  know  the 
contents  of  the  package. 

All  four  of  the  judgments  brought  to  this  court  for  review  by  writ 
of  error  are  affirmed ;  and  it  is  so  ordered. 

NOTB. 

Hesulatiaiui  as  to  TramporkAtioii  of  Property  as  Zaterf  erenoe  with  Za- 

terstato  Oommeroo* 

I.  In  Genbbal. 

[a]  A  state  law  regulating  the  shipment  of  freight  to  points  in  other  states 
Is  in  violation  of  the  commerce  clause. 

— (U.  S.  1902)  Louisville  &  N.  R.  Co.  v.  Eubank,  22  Sup.  Ct  277,  184  U.  S 
27.  46  L.  Ed.  416; 
(Iowa,  1882)  Carton  y.  Illinois  Cent  B.  Co.,  4  Ky.  Law  Rep.  94,  13  N. 
W.  67. 

[b]  (U.  S.  1872)  Where  a  state  statute,  unconstitutional  because  repugnant 
to  the  constitutional  authority  of  Congress  to  regulate  commerce,  seeks  to 
exact  conditions  for  allowing  the  passage  or  carriage  of  persons  or  freight 
through  it  into  another  state,  the  nature  of  the  exaction  is  not  changed  by 
adding  to  it  similar  conditions  for  allowing  transportation  wholly  within  the 
state.— In  re  State  Freight  Tax,  82  U.  S.  (15  Wall.)  232,  21  L.  Ed.  146. 

[c]  (U.  S.  1888)  Code  Iowa  1873,  fi  1563,  as  amended  by  Laws  1886,  c.  66^ 
{  10,  forbidding  any  common  carrier  to  bring  within  the  state,  for  any  person 
or  persons  or  corporation,  any  liquor  from  any  other  state  or  territory,  without 
first  tiaving  been  furnished  with  a  certificate  under  the  seal  of  the  county  au- 
ditor of  the  county  to  which  such  liquor  is  to  be  transported,  or  is  consigned 
for  transportation,  certifying  that  the  consignee  or  person  to  whom  said 
liquor  is  to  be  delivered  is  authorized  to  sell  liquor  in  such  county,  is  an 
attempt  to  regulate  commerce  among  the  several  states. — Bowman  v.  Chicago 
&  N.  W.  Ry.  Co.,  8  Sup.  C3t.  689,  125  U.  S.  465,  1062,  31  L.  Ed.  700. 

[d]  (U.  S.  1898)  A  state  statute  declaring  that  a  common  carrier  accepting 
goods  for  transportation  to  a  point  beyond  its  own  terminus  assumes  an  obli- 
gation for  their  safe  carriage  to  that  point,  unless  otherwise  provided  by  a 
written  contract  signed  by  the  shipper  (Code  Va.  1887,  S  129^,  merely  estab- 
lishes a  rule  of  evidence,  and  does  not  restrict  the  right  of  the  carrier  to  limit 
his  obligation  by  contract,  and  hence  is  not,  as  applied  to  interstate  commerce, 
a  regulation  thereof  so  as  to  be  void  under  the  federal  Constitution.  92  Va. 
670,  24  S.  £.  261  (1896)  affirmed.— Richmond  &  A.  R.  Co.  y.  R.  A.  Patterson 
Tobacco  Co.,  18  Sup.  Ct.  335,  169  U.  S.  311,  42  L.  Ed.  759. 
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[e]  (U.  S.  189S)  Act  Aug.  8, 1890,  providing  tbat  Intoxicating  liquors  trans- 
ported into  any  state,  or  remaining  therein  "for  use,  consumption,  sale  or 
storage  therein  shall  upon  arrival  in  such  state**  be  subject  to  the  operation  of 
its  laws  enacted  in  the  exercise  of  its  police  powers,  attaches  to  the  subject 
of  an  interstate  shipment  only  after  such  shipment  has  been  consummated  by 
the  arrival  of  the  goods  at  their  destination  and  their  delivery  to  the  con- 
signee, and  a  state  law  which  makes  a  carrier  liable  to  a  penalty  for  trans- 
porting such  goods  within  the  state  before  their  delivery,  except  in  cases 
where  a  certificate  has  been  obtained  from  state  authorities  (McClain's  Code 
Iowa,  §  2410),  is  an  attempted  regulation  of  interstate  commerce,  and  void. 
90  Iowa,  496,  58  N.  W.  887  (1894)  reversed.— Rhodes  y.  State  of  Iowa,  18 
Sup.  Ct  664.  170  U.  S.  412,  42  L.  Ed.  1088. 

[f]  (U.  S.  1899)  Rev.  St  Mo.  1889,  c.  26»  8  944,  provides  that  "whenever 
any  property  is  received  by  a  common  carrier  to  be  transferred  from  one 
place  to  another,  within  or  without  this  state,  or  when  a  railroad  or  other 
transportation  company  issues  receipts  or  bills  of  lading  in  this  state,  the 
common  carrier,  railroad  or  transportation  company  issuing  such  bill  of  lading 
shall  be  liable  for  any  loss,  damage  or  injury  to  such  property,  caused  by  its 
negligence  or  the  negligence  of  any  other  common  carrier,  railroad  or  trans- 
portation company  to  which  such  property  may  be  delivered,  or  over  whose 
line  such  property  may  pass."  The  Supreme  Court  of  the  state  construed 
this  statute  as  not  preventing  a  carrier  engaged  in  interstate  commerce  traf- 
fic, receiving  goods  for  shipment,  and  issuing  a  through  bill  of  lading  there- 
for, from  limiting  its  liability,  either  as  to  carriage  or  for  negligence,  to  its 
own  lines,  by  contract,  but  that  its  purpose  was  to  regulate  the  form  in  which 
such  contract  should  be  expressed,  so  as  to  require  the  carrier  to  embody 
the  limitation  directly,  and  in  unambiguous  terms,  in  the  portion  of  the  agree- 
ment reciting  the  contract  to  transport,  and  not  to  import  or  imply  such 
limitation  by  way  of  exception  or  statements  of  conditions  and  qualifications, 
requiring  on  the  part  of  the  shipper  a  critical  comparison  of  clauses  of  the 
contract  in  order  to  reach  a  proper  understanding  of  its  meaning.  Held  that, 
as  thus  construed,  the  statute  was  not  unconstitutional,  as  imposing  a  burden 
on  interstate  commerce,  it  being  within  the  power  of  the  state  to  legislate  as 
to  the  form  of  contracts  for  interstate  commerce  carriage. — Missouri,  K.  & 
T.  Ry.  Co.  V.  McCann,  19  Sup.  Ct.  755.  174  U.  S.  580,  43  L.  Ed.  1093. 

[g]  (U.  S.  1903)  The  interstate  conmierce  act,  the  object  of  which  is  to  se- 
cure continuous  passage  and  uniform  rates,  and  to  compel  the  furnishing  of 
equal  facilities,  is  not  violated  by  holding  a  contract  for  carriage  from  a  point 
without  the  state  to  a  point  within  it  invalid,  so  far  as  concerns  points  within 
the  state,  in  its  stipulation  limiting  the  carrier's  liability  In  case  of  injury 
from  negligence.— (1902)  Hughes  v.  Pennsylvania  R.  Co.,  202  Pa.  222,  51  AtL 
990,  63  L.  R.  A.  513,  97  Am.  St  Rep.  713,  affirmed  Pennsylvania  R.  Co.  v. 
Hughes  (1903)  24  Sup.  Ct  132,  191  U.  S.  477,  48  L.  Ed.  268. 

[h]  (U.S.  1904)  Civ.  Code,  §§  2317,  2318,  provides:  "When  any  freight 
that  has  been  shipped,  to  be  conveyed  by  two  or  more  common  carriers  to  its 
destination,  where,  under  the  contract  of  shipment  or  by  law,  the  responsibility 
of  each  or  either  shall  cease  upon  delivery  to  the  next  *in  good  order,'  has 
keen  lost  damaged  or  destroyed,  it  shall  be  the  duty  of  the  initial  or  any 
connecting  carrier,  upon  application  by  the  shipper,  consignee,  or  their  as- 
signs, within  thirty  days  after  application,  to  trace  said  freight  and  inform 
said  applicant  in  writing,  when,  where,  how,  and  by  which  carrier  said  freight 
was  lost,  damaged,  or  destroyed,  and  the  names  of  the  parties  and  their  offi- 
cial position,  if  any,  by  whom  the  truth  of  the  facts  set  out  in  said  information 
can  be  established.  If  the  carrier  to  which  application  is  made  shall  fail  to 
trace  said  freight  and  give  said  Information  in  writing,  then  said  carrier  shall 
be  liable  for  the  value  of  the  freight  lost,  damaged,  or  destroyed.  In  the  same 
manner  and  to  the  same  extent  as  If  said  loss,  damage,  or  destruction  occur- 
red on  its  line.*'  Held  not  to  constitute  a  regulation  of  interstate  commerce 
beyond  the  power  of  the  state. — (1903)  Central  of  Georgia  Ry.  Co.  v.  Murphey, 
116  Ga.  863,  43  S.  E.  265,  reversed  (1904)  25  Sup.  Ct  218,  196  U.  S.  194,  49  L. 
Ed.  444. 

[i]  (U.  S.  1906)  An  order  of  a  state  corporation  commission  compelling  a 
railway  company  engaged  In  interstate  commerce  to  deliver  cars  containing 
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Interstate  shipments  beyond  Its  right  of  way  to  a  private  siding  Is  an  unlaw- 
ful interference  with  Interstate  commerce,  whether  viewed  as  an  assertion 
by  the  commission  of  its  general  powers  over  carriers,  or  of  its  power  to  make 
the  order  In  a  particular  case  in  favor  of  a  given  person  or  corporation.  De- 
cree, Southern  Ry.  Oo.  v.  Greensboro  Ice  &  Ck>al  Co.  (C.  a  1904)  184  Fed.  82, 
modified  and  affirmed.— McNeUl  v.  Southern  Ry.  Co.,  26  Sup.  Ct  722,  202  U. 
S.  543,  50  L.  Ed.  1142;  Southern  Ry.  Co.  v.  McNeill,  Id. 

Ul  (U.  S.  1883)  A  state  cannot  regulate  the  transportation  of  persons  or 
goods  by  a  steamship  company  between  ports  within  the  state  if  they  be  in 
transit  to  or  from  other  states,  or  when  in  navigating  the  ocean  the  vessel 
goes  beyond  a  marine  league  from  shore;  the  power  to  regulate  commerce 
with  foreign  nations  and  between  the  states  belonging  exclusively  to  Congress. 
— Pacific  Coast  S.  S.  Co.  v.  Board  of  Railroad  Commissioners  (0.  C)  18 
Fed.  10. 

[k]  (U.  S.  1884)  Act  Miss.  March  11,  1884,  providing  for  the  regulation  of 
freight  and  passengers  on  railroads  in  the  state,  is  in  violation  of  the  United 
States  Constitution,  because  it  is  in  fact  a  regulation  of  conmierce  between 
the  states.— Farmers*  Loan  &  Trust  Co.  v.  Stone  (C.  C.)  20  Fed.  270. 

[1]  (U.  S.  191Q)  Rule  44  of  the  Railroad  Commission  of  the  state  of  Ark- 
ansas, whicl^  provides  that,  "in  case  of  failure  on  the  part  of  the  shipper  to 
give  routing  instructions,  it  shall  be  the  duty  of  the  railroad  receiving  the 
shipment  to  forward  it  via  such  route  as  will  make  the  lowest  rate,"  as  ap- 
plied to  interstate  shipments,  is  unconstitutional  as  an  interference  with  in- 
terstate commerce.— St  Louis  &  S.  F.  R.  Co.  v.  Allen  (C.  C)  181  Fed.  7ia 

[m]  (Ark.  190©  Kirby's  Dig.  8  530,  providing  that  bills  of  lading  may  be 
transferred  in  writing  thereon  and  the  transferee  shall  be  deemed  the  owner 
of  the  goods  specified  therein  and  no  goods  shall  be  delivered  except  on  sur- 
render of  bills  of  lading,  and  section  531,  making  a  violation  of  the  preceding 
section  a  criminal  offense  and  authorizing  a  person  aggrieved  by  a  violation  to 
recover  the  damages  sustained,  are  not,  when  applied  to  Interstate  traffic, 
in  conflict  with  the  conmierce  clause  of  the  federal  Constitution  and  are 
valid,  in  the  absence  of  congressional  legislation  on  the  subject ;  the  object  of 
the  statute  being  to  enforce  the  existing  duty  of  the  carrier  to  deliver  prop- 
erty specified  in  a  bill  of  lading  to  the  legal  holder  thereof. — Arkansas  South- 
em  Ry.  Co.  V.  German  Nat  Bank,  77  Ark.  482,  92  S.  W.  522,  113  Am.  St  Repi 
160. 

[n]  (Ga.  1909)  A  rule  of  the  Railroad  Commission  requiring  a  carrier  to 
furnish  cars  for  intrastate  shipments  promptly  upon  request  is  not  void  as 
imposing  a  burden  upon  interstate  conmierce,  even  if  it  indirectiy  or  in- 
cidentally affects  to  a  limited  degree  interstate  business,  where  it  does  not 
dlrectiy  burden  it.— Southern  Ry.  Co.  v.  Melton,  133  Ga.  277.  65  S.  E.  665. 

[ol  <Ind.  1905)  As  It  is  the  general  duty  of  a  carrier  by  express  to  deliver 
parcels  received  by  it  to  the  consignee  at  his  residence  or  place  of  business. 
Bums'  Ann.  St  1901,  i  3312a,  requiring  express  companies  to  deliver  express 
matter  "to  persons  to  whom  the  same  is  directed"  within  the  limits  of  cities 
having  a  specified  population,  merely  requires  the  carrier,  under  compulsion 
of  a  penalty,  to  observe  its  general  duty,  and  is  not  invalid  as  an  attempt  to 
regulate  interstate  commerce. — United  States  Bxpress  Co.  v.  State,  164  Ind. 
196,  73  N.  B.  101. 

[p]  (Ind.  1910)  The  interstate  commerce  act  fixing  primary  responsibility 
on  the  Initial  carrier,  and  also  fixing  the  liability  of  the  connecting  carrier, 
and  providing  for  enforcing  the  same,  is  a  regulation  of  commerce,  and  the 
act  controls  interstate  shipments,  and  makes  an  interstate  shipment  one  car- 
riage as  between  the  carriers. — Pittsburgh,  a,  C.  &  St  L.  Ry.  Co.  v.  Mitchell, 
91  N.  B.  735. 

[q]  (Kan.  1877)  An  act  of  a  state  Legislature  which  assumes  to  prohibit 
and  punish  the  transportation  of  merchandise  out  of  the  state — in  this  case,  a 
section  of  a  law  for  protection  of  game,  which  forbade  any  carrier  to  trans- 
port out  of  the  state  any  of  the  animals  or  birds  mentioned  in  the  act  (Laws 
1876,  p.  183,  I  6)— is  imconstitutional,  as  infringing  the  exclusive  pow- 
er of  Congress  to  regulate  commerce  among  the  states. — State  ▼.  Saunders,  19 
Kan.  127,  27  Am.  Rep.  9& 
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[r]  (Kan.)  Laws  1897,  c.  167,  requiring  railroad  companies  to  carry  the 
shipper  of  a  car  load  or  loads  of  goods  to  and  from  the  point  designated  In 
the  bill  of  lading  without  extra  charge,  but  not  attempting  to  fix  the  shipping 
rate  per  car,  Is  not  an  attempt  to  regulate  interstate  commerce. — (1899) 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Campbell,  8  Kan.  App.  661,  56  Pac.  609,  re- 
versed (1900)  61  Kan.  349,  59  Pac.  1051,  48  L.  R.  A.  251. 

[8]  (Kan.  1902)  Laws  1893,  c.  100,  making  specifications  of  weights  in  bills 
of  lading  issued  by  railroads  conclusive  is  not  unconstitutional,  as  assuming 
to  regulate  commerce  between  the  states. — Missouri,  K.  &  T.  Ry.  Co.  v.  Simon- 
son.  64  Kan.  802,  68  Pac.  653,  57  L.  R.  A.  765,  91  Am.  St.  Rep.  248. 

[t]  (Miss.  1908)  Code  1906,  S  4851,  providing  that  every  bill  of  lading  ac- 
knowledging the  receipt  of  property  for  transportation  shall  be  conclusive 
evidence  in  the  hands  of  a  bona  fide  holder,  as  against  the  carrier  issuing  it, 
that  the  property  had  been  received,  is  not  Invalid  as  a  regulation  of  Inter- 
state commerce. — Yazoo  &  M.  V.  R.  Co.  v.  G.  W.  Bent  &  Co.,  41  South.  805. 

[u]  (N.  Y.  1890)  A  proper  police  regulation  does  not  confilct  with  any  fed- 
eral or  state  restrictions  on  the  legislative  power,  and  is  valid,  though  the 
road  sought  to  be  regulated  is  only  partly  within  the  state. — People  v.  New 
York,  N.  H.  &  H.  R.  Co.,  55  Hun,  409,  608,  8  N.  Y.  S.  672.    Affirming  judgment, 

5  N.  Y.  S.  945,  Judgment  affirmed  in  123  N.  Y.  635,  25  N.  E.  953. 

[v]  (N.  C.  1904)  Where  a  car  of  lumber  tendered  to  a  railroad  company  for 
transportation  was  found  to  have  been  properly  loaded,  the  carrier  was  liable 
for  the  penalty  imposed  by  Code  1883,  §  1964,  as  amended  by  Laws  1903.  p. 
788,  c.  444,  for  refusal  to  receive  the  same  for  transportation,  notwithstanding 
the  car  was  to  be  shipped  out  of  the  state. — Currie  v.  Raleigh  &  A.  Air  Line 
R.  Co.,  135  N.  C.  635,  47  S.  E.  654. 

[w]  (N.  C.  1909)  A  state  regulation  intended  to  facilitate  the  receipt  and 
delivery  of  freight  by  enlarging  the  carrier's  facilities,  is  not  an  interference 
with  Interstate  commerce. — North  Carolina  Corp.  Commission  v.  Southern  Ry. 
Co.,  151  N.  C.  447,  66  S.  E.  427. 

[X]  (S.  C.  1899)  Rev.  St.  1893,  §  1678,  providing,  inter  alia,  that  '*no  railroad 
company,  in  the  carrying  or  transportation  of  animals,  shall  overload  its  cars/* 
when  applied  to  shipments  made  from  a  point  within  to  a  point  without  the 
state,  is  not  unconstitutional,  as  violative  of  the  provision  in  the  Constitution 
of  the  United  States  (article  1,  §  8)  granting  Congress  power  to  regulate  inter- 
state commerce. — Crawford  v.  Southern  Ry.  Co.,  56  S.  C.  136^  34  S.  E.  80. 

[y]  (Tex.  1894)  Though  Rev.  Civ.  St.  art  4258a,  requiring  railroad  com- 
panies to  deliver  freight  on  tender  by  the  owner  of  the  freight  charges,  as 
shown  by  the  bill  of  lading,  applies  to  shipments  from  outside  the  state,  it 
is  not  repugnant  to,  or  superseded  by,  the  interstate  commerce  act — Gulf,  C. 

6  S.  F.  Ry.  Co.  V.  McCown  (Civ.  App.)  25  S.  W.  435. 

[z]  (Va.  1904)  The  rules  prescribed  by  the  corporation  commission  pur- 
suant to  the  authority  of  Const.  1902,  §  155,  and  Act  May  16,  1903  (Acts  1902- 
04,  p.  302),  with  reference  to  storage,  demurrage,  car  service,  and  car  de- 
tention charges,  are  not  void  because  in  their  operation  they  affect  incident- 
ally Interstate  and  foreign  commerce. — ^Atlantic  Coast  Line  Ry.  Co.  ▼.  Com- 
monwealth, 102  Va.  599,  46  S.  E.  911. 

II.  Limiting  Liabilitt. 

[a]  (U.  S.  1905)  The  imposition  upon  the  initial  or  any  connecting  carrier 
by  Code  Ga.  1895,  §§  2317,  2318,  as  a  condition  of  availing  itself  of  a  valid  con-^ 
tract  of  exemption  from  liability  beyond  its  own  line,  of  the  duty  of  tracing 
the  freight,  and  informing  the  shipper,  in  writing,  when,  where,  and  how,  and 
by  which  carrier,  the  freight  was  lost,  damaged,  or  destroyed,  and  of  giving 
the  names  of  the  parties  and  their  official  positions,  if  any,  by  whom  the  truth 
of  the  facts  set  out  in  the  information  can  be  established,  is,  when  applied  to 
an  interstate  shipment,  a  violation  of  the  commerce  clause  of  the  federal  Con- 
stitution. Judgment  (1903)  116  Ga.  863,*  43  S.  B.  265,  60  L.  R.  A.  817,  reversed. 
—Central  of  Georgia  Ry.  Co.  v.  Murphey,  26  Sup.  Ct  218,  196  U.  S.  194,  49 
L.  Ed.  444. 

[b]  (Iowa)  Code,  |  1308,  prohibiting  corporations  engaged  in  transporting 
goods  or  passengers  from  limiting  their  liability  as  common  carriers  by  con- 
tract, is  not,  as  to  shipments  within  the  state,  a  regulation  of  interstate  corn- 
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merce,  and  hence  It  Is  valid. — (1886)  Hart  v.  Chicago  &  N.  W.  Ry.  Co.,  69  Iowa, 
485,  29  N.  W.  597;  (1895)  Solan  t.  Chicago,  M.  &  St  P.  Ry.  Co.,  95  Iowa,  260, 
63  N.  W.  692,  28  L.  R.  A.  7ia 

[c]  (Ky.)  Const  §  196,  providing  that  no  common  carrier  shall  be  permitted 
to  contract  for  relief  from  Its  common-law  liability.  Is  not  a  regulation  of 
Interstate  commerce.— (1895)  Ohio  &  M.  Ry.  Co.  v.  Tabor,  98  Ky.  503,  32  S.  W. 
168;  (1896)  Id.,  36  S.  W.  18. 

[d]  (Minn.  1910)  Act  June  29,  1906,  c.  3591,  |  7,  34  Stat  593  (U.  S. 
Comp.  St  Supp.  1909,  p.  1166),  making  the  initial  carrier  liable  for  injuries 
to  an  Interstate  shipment  caused  by  it  or  any  connecting  carrier,  and  prohibit- 
ing the  contract  exempting  it  from  such  liability,  is  constitutional. — Dodge 
y:  Cniicago,  St.  P.,  M.  &  O.  Ry.  Co.,  126  N.  W.  627. 

[e]  (Mo.  1894)  Rev.  St  1889.  ^  944,  making  a  common  carrier  receiving 
goods  for  shipment  liable  for  his  own  or  a  connecting  carrier's  negligence,  if 
construed  to  operate  outside  the  state,  would  be  an  attempt  to  regulate 
interstate  commerce. — McCann  v.  Eddy,  27  S.  W.  541. 

[f]  (Mo.  1895)  Rev.  St  1889,  §  944,  providing,  as  construed  by  the  Supreme 
Court,  that  a  carrier  contracting  to  transport  property  beyond  the  terminus 
of  its.  line  cannot  exempt  itself  from  liability  for  the  negligence  of  the  carrier 
completing  the  transportation,  is  not  repugnant  to  Const.  U.  S.  art.  1,  §  8. — Mc- 
Cann V.  Eddy,  133  Mo.  59,  33  S.  W.  71. 

[g]  (Mo.  1903)  Rev.  St  1889,  §  944,  providing  that  when  a  railroad  company 
Issues  bills  of  lading  in  Missouri,  it  shall  be  liable  for  any  loss,  damage, 
or  injury,  to  the  property  caused  by  its  negligence  or  the  negligence  of  any 
bther  carrier,  when  construed  as  depriving  a  carrier  o(  the  right  to  contract 
for  a  limitation  of  its  liability  beyond  its  own  line,  is  not  in  conflict  with 
Const  U.  S.  art  1,  §  8,  authorizing  Congress  to  regulate  interstate  commerce. — 
Western  Sash  &  Door  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  177  Mo.  641,  76  S. 
W.  998. 

[hi  (N.Y.1908)  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  |  20,  24 
Stat  386  (U.  S.  Comp.  St  1901,  p.  3169),  as  amended  by  Act  June  29,  1906, 
c.  3591,  §  7,  34  Stat.  593  (U.  S.  Comp.  St.  Supp.  1907,  p.  906),  provides  that  any 
common  carrier,  etc.,  on  receiving  property  for  interstate  transportation,  shall 
issue  a  receipt  or  bill  of  lading  therefor,  and  be  liable  to  the  holder  for  any 
loss,  damage,  or  injury  to  the  property  caused  by  the  common  carrier,  etc., 
and  no  contract,  receipt,  etc.,  shall  exempt  the  carrier  from  the  liability  hereby 
Imposed.  Held,  that  Congress  has  constitutional  power  to  regulate  the  right 
of  public  or  common  carriers  of  interstate  commerce  to  contract  and  section 
20  is  constitutional. — Greenwald  v.  Weir,  59  Misc.  Rep.  431,  111  N.  Y.  Supp. 
235. 

[1]  (S.  C.  1908)  Civ.  Code  1902,  |  1710,  in  so  far  as  it  Imposes  on  a  common 
carrier  the  duty  to  trace  shipments  as  a  condition  of  exemption  from  lia- 
bility for  loss,  is  not  unconstitutional,  as  a  violation  of  the  interstate  com- 
merce clause  of  the  federal  Constitution. — Winslow  Br<9B.  &  Ck).  v.  Atlantic 
Coast  Line  R.  Co..  79  S.  C.  344.  60  S.  E.  709. 

[jl  (Tex.)  A  state  statute  prohibiting  common  carriers  from  limiting  their 
conmion-law  liability  by  contract  is  not  in  itself  a  regulation  of  interstate  com- 
merce, when  applied  to  an  interstate  shipment,  which  will  enable  the  carrier 
to  so  limit  its  liability  on  goods  shipped  to  a  point  without  the  state. — (1900) 
Pittman  v.  Pacific  Exp.  Co.,  24  Tex.  Civ.  App.  595,  59  S.  W.  949 ;  (1903)  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Fales,  33  Tex.  Civ.  App.  457,  77  S.  W.  234. 

[k]  (Tex.  1909)  Act  June  29,  1906,  c.  3591,  1  7,  34  Stat  584  (U.  S.  Comp. 
St  Supp.  1907,  p.  909),  making  a  common  carrier  liable  for  any  loss  or  injury 
to  interstate  shipments  caused  by  it  or  any  connecting  carrier,  and  that  no 
contract  shall  exempt  such  common  carrier  from  such  liability,  does  not  inter- 
fere with  the  rights  of  a  state,  and  is  valid. — Galveston,  H.  &  S.  A.  Ry,  Co. 
T.  F.  A.  Piper  Co.  (Civ.  App.)  115  S.  W.  107. 

III.  Rates  ob  Chabges. 

[a]  A  state  Legislature  cannot  control  or  regulate  the  charges  made  by 
railroads  for  transportation  of  freight  to  be  carried  from  one  state  to  another. 
— (U.  S.  1884)  Illinois  Cent  R.  Co.  v.  Stone  (C.  C.)  20  Fed  468; 

(Kan.  1884)  Hardy  v.  Atchison,  T.  &  S.  F.  R.  Co.,  32  Kan.  698,  5  Pac.  6; 
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(N.  0.  1886)  McGwlgan  v.  Wilmington  &  W.  R.  CJo.,  95  N.  O.  428; 
(S.  a  1884)  Railroad  Com'rs  v.  Railroad  Co.,  22  S.  C.  220;    (1886)  HaU 
V.  South  Carolina  R.  Co.,  25  S.  C.  504. 

[b]  (U.  S.  1876)  Act  Iowa  establishing  rates  of  charges  for  the  transporta- 
tion of  freight  and  passengers  on  the  different  railroads  of  the  state  is  not 
unconstitutional  as  amounting  to  a  regulation  of  commerce  among  the  states. 
—Chicago,  B.  &  Q.  R.  CO.  v.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94. 

[c]  (U.  S.  1886)  Where  a  railroad  extends  through  several  states,  and  is  in- 
corporated in  each,  it  is,  as  far  as  concerns  the  regulation  of  its  business  with- 
in the  state,  a  domestic  corporation;  and  the  establishment  of  a  board  of 
railroad  commissioners,  with  power  to  regulate  traffic,  fix  charges,  and  pre- 
vent discriminations  (Act  March  11,  1884)  but  prohibited  from  Interfering  with 
charges  for  transportation  of  persons  or  property  from  one  state  to  another 
(Act  March  15,  1884),  is  not  inyalld  as  being  a  regulation  of  interstate  com- 
merce.—Stone  V.  Farmers*  Loan  &  Trust  C5o.,  6  Sup.  Ct.  334,  388,  1191,  116 
U.  S.  307,  29  L,  Ed.  636;  Same  v.  Illinois  Cent  R.  Ck>^  6  Sup.  Ot  348,  116 
U.  S.  347,  29  L.  Ed.  636;  Same  y.  New  Orleans  &  N.  E.  R.  Ck>.,  6  Sup.  Ct  349, 
391,  116  U.  S.  352,  29  L.  Ed.  651. 

[d]  (U.  S.  1883)  The  act  of  the  General  Assembly  of  Iowa,  approved  March 
23,  1874,  providing  for  a  tarifT  of  maximum  charges  for  the  transportation 
of  freight  and  passengers  by  railroads,  in  so  far  as  it  relates  to  through 
shipments  over  interstate  lines,  is  unconstitutional. — Kaeiser  v.  Illinois  Cent. 
R.  Co.  (C.  O  18  Fed.  151. 

[e]  (U.  S.  1884)  It  is  as  impossible  for  a  state  to  make  a  regulation  of  in- 
terstate commerce  by  the  exercise  of  its  power  over  the  corporations  of  its 
creation  as  by  any  other  power,  if  it  permits  them  to  engage  in  interstate 
commerce.  Possibly,  it  may  bind  the  corporations  permitted  to  engage  in  in- 
terstate commerce  to  schedules  of  rates  agreed  upon  by  them;  but  this  Is 
binding  only  by  force  of  the  contract  of  the  carrier  to  be  so  bound,  and  not 
as  a  regulation  of  the  rates  under  any  municipal  power  of  the  states  over 
the  commerce.  A  regulation  of  interstate  commerce  as  such,  is  as  invalid  in 
a  charter  as  elsewhere  in  a  state  statute. — Louisville  &  N.  R.  Co.  v.  Railroad 
Commission  of  Tennessee  (C.  C.)  19  Fed.  679. 

[f  ]  (U.  S.  1887)  Though  the  ''switching*'  of  cars  used  in  interstate  traffic 
is  an  act  of  interstate  commerce,  the  price  to  be  charged  for  switching  within 
the  state  may  be  regulated  by  a  commission  appointed  under  a  state  act — 
Chicago,  M.  &  St  P.  Ry.  Co.  v.  Becker  (C.  C.)  32  Fed.  849. 

[g]  (U.  S.  1909)  State  statutes  fixing  maximum  fares  and  rates  on  ship- 
ments on  railroads  between  intrastate  points  are  not  unconstitutional,  as 
regulations  of  interstate  commerce,  because  between  certain  cities  in  the 
state  there  are  lines  of  road  lying  wholly  within  the  state,  and  other  lines 
which  run  in  part  through  another  state,  and  by  long  established  custom  and 
from  the  necessities  of  competition  the  latter  are  compelled  to  make  the  same 
rates  as  the  former,  where  the  statutes  have  not  been  construed  by  the 
courts  of  the  state  to  directly  apply  to  the  Interstate  lines. — St.  Louis  &  S. 
F.  R.  Co.  V.  Hadley  (C.  C.)  168  Fed.  317. 

[h]  (U.  S.  1909)  The  railroad  commission  act  of  Oregon  of  February  18, 
1907  (Laws  1907,  p.  67),  by  its  terms  is  unmistakably  limited  to  the  regulation 
of  carriers  and  rates  between  points  within  the  state,  and  an  order  made 
by  the  state  railroad  commission  under  its  authority  is  presumptively  in- 
tended to  be  subject  to  the  same  limitation.  The  fact  that  such  an  order, 
fixing  rates,  and  limited  by  its  terms  to  intrastate  shipments  may  incidental- 
ly induce  a  change  in  the  movement  of  interstate  commerce,  or  a  change 
in  interstate  rates,  does  not  render  it  nor  the  statute,  unconstitutional  as  a 
regulation  of  interstate  commerce. — Oregon  R.  &  Nav.  Co.  v.  Campbell  (C. 
C.)  173  Fed.  957. 

[1]  (Ark.  1887)  An  act  prohibiting  the  collection  by  railroads  of  more 
freight  than  the  bill  of  lading  specifies,  and  affixing  penalties  for  withhold- 
ing goods  for  such  charges,  is  a  mere  police  regulation,  for  the  purpose  of 
preventing  delay  in  the  delivery  of  freight  and  In  no  way  interferes  with 
interstate  commerce.— Little  Rock  &  F.  S.  Ry.  Co.  v.  Hanniford,  49  Ark.  291, 
6  8.  W.  294. 


Digitized  by  VjOOQ IC 


NOTE  TO  BUPEBT  V.  UNITED  STATES.  265 

m  (Ind.  1885)  Rey.  St  18M,  I  6383  (Key.  St  1881,  i  4038),  prohibiting 
railroad  compajiies  "doing  business  in  the  state  of  Indiana*'  from  Increasing 
or  advancing  their  rates  of  freight  aboye,  or  charging  for  transportation 
more  than,  what  they  charged  at  the  time  the  freight  was  tendered  to  them, 
is  not  invalid  as  a  restriction  upon  interstate  commerce. — Chicago,  St  Ia  & 
P.  R,  Co.  V.  Wolcott  141  Ind.  267,  39  N.  B.  451. 

[k]  (Iowa,  1871)  Act  1862,  c.  169,  requiring  railroad  companies  to  fix  and 
post  rates  on  passengers  and  freight,  and  providing  a  penalty  for  overcharg- 
ing, is  not  in  violation  of  the  commerce  clause. — ^Fuller  v.  Chicago  &  N.  W. 
R.  Co.,  31  Iowa,  187. 

[1]  (Iowa,  1882)  Laws  1874,  c.  68,  fixing  the  rates  of  freight  shipped  "over 
any  line  of  railroads  within  this  state,"  cannot  be  applied  to  contracts  for 
transportation  from  the  state  to  points  in  other  states,  since  in  that  aspect 
it  is  in  contravention  of  the  federal  Constitution,  vesting  in  Congress  power 
to  regulate  interstate  commerce. — Carton  v.  Illinois  Cent  R.  (Do.,  59  Iowa, 
148,  13  N.  W.  67,  44  Am.  Rep.  672. 

[m]  (Iowa,  1886)  An  order  of  state  railroad  commissioners  requiring  a 
railroad  to  regulate  its  interstate  tarift  rate  so  as  to  conform  to  the  state 
local  distance  rate  is  an  attempt  to  regulate  interstate  commerce,  and  void. 
—State  V.  Chicago  &  N.  W.  Ry.  Co.,  70  Iowa.  162,  30  N.  W.  898. 

[n]  (Iowa,  1891)  The  fact  that  a  railroad,  over  which  the  conmiissioners 
appointed  under  the  "joint-rate  act"  are  about  to  fix  "Joint  rates"  with  anoth- 
er line,  traverses  a  portion  of  another  state  in  its  route  between  two  cities 
in  Iowa,  is  no  ground  for  declaring  the  act  unconstitutional  as  an  attempt 
to  regulate  interstate  commerce,  contrary  to  CJonst  U.  S.  art  1,  i  8,  since 
it  will  be  presumed  that  the  commissioners  will  not  fix  a  rate  between  those 
cities  if  it  be  unlawful  to  do  so. — Burlington,  C.  R.  &  N.  Ry.  Co.  y.  Dey,  82 
Iowa,  312,  48  N.  W.  98,  31  Am.  St.  Rep.  477,  12  L.  R.  A.  436. 

[o]  (Mass.  1887)  St  1885,  c.  338,  i  2,  providing  that  the  railroad  com- 
missioners may  fix  the  rates  of  freight  to  be  charged  by  a  railroad  company 
between  points  outside  the  state  and  points  within  the  state,  is  invalid,  as 
a  regulation  of  commerce  between  the  states. — Commonwealth  y.  Housatonic 
R.  R.,  143  Mass.  264,  9  N.  E.  547. 

[p]  (Minn.  1889)  The  railroad  and  warehouse  conmilsslon  cannot  fix  rates 
for  carriage  in  another  state,  nor  can  it  fix  rates  for  carriage  between  two 
points  within  this  state  over  a  line  extending  across  a  neighboring  state. — 
State  V.  CJhicago,  St.  P..  M.  &  O.  R.  Co.,  40  Minn.  267,  41  N.  W.  1047. 

[q]  (N.  D.  1909)  Laws  1907,  p.  73,  c.  51,  amending  and  re-enacting  Rev. 
erodes  1905,  i  4395,  prescribing  maximum  coal  rates  for  the  transportation 
of  coal  in  car  load  lots  in  the  state,  is  not  in  violation  of  the  interstate  com- 
merce clause.  Const.  U.  S.  art  1,  $  8. — State  v.  Northern  Pac.  Ry.  Co.,  120 
N.  W.  869;  Same  v.  Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  Id.  874;  Same 
V.  Great  Northern  Ry.  Co.,  Id. 

[r]  (Tex.  1896)  Sayles'  Civ.  St.  art  4258a,  S  3.  provides  that  no  railway 
company  in  the  state  shall  charge  for  the  transportation  of  any  freight  a 
greater  sum  than  is  specified  in  the  bill  of  lading,  and  any  railway  com- 
pany refusing  to  deliver  freight  to  the  consignee  on  payment  or  tender  of 
the  charges  stated  in  the  bill  of  lading  shall  be  liable  to  a  penalty  equal  to 
the  amount  of  such  charges  for  each  day's  delay.  Held,  that  such  statute 
is  Inconsistent  with  the  provisions  of  the  interstate  commerce  act  (24  Stat 
379;  25  Stat  855)  requiring  railway  companies  engaged  in  interstate  com- 
merce, under  the  penalties  prescribed,  to  charge  and  collect  the  rates  of 
freight  specified  in  the  published  tarlfl!  schedule,  and  is  therefore  void  as  to 
Interstate  shipments  of  freight — St  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Carden 
(Civ.  App.)  84  S.  W.  145. 

lY.  Pbohibitino  DiscanaNATioN. 

[a]  (U.  S.  1886)  Rev.  St  c.  114,  %  112,  provides  that  "if  any  railroad  cor- 
poration shall  charge,  collect  or  receive  for  the  transportation  of  any  pas- 
senger or  freight  of  any  description,  upon  its  railroad,  for  any  distance 
within  this  state,  the  same  or  a  greater  amount  of  toll  or  compensation  than 
Is  at  the  same  time  charged,  collected,  or  received  for  the  transportation. 
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In  the  same  direction,  of  any  passenger,  or  like  quantity  of  freight  of  the 
same  class,  over  a  greater  distance  of  the  same  railroad,"  this  shall  be  taken 
as  prima  facie  evidence  of  unjust  discrimination,  and  subject  such  railroad 
company  to  a  penalty.  Defendant  charged  more  for  transporting  freight 
from  G.,  in  Illinois,  to  New  York  City,  than  it  did  for  transporting  the  same 
quantity  and  class  of  freight  from  P.,  in  Illinois,  to  New  York  City,  though 
the  distance  from  6.  was  86  miles  less.  Held,  that  the  statute  is  void  as  to 
the  transportation  in  question ;  for  it  is  commerce  between  the  states,  and, 
as  such,  within  the  sole  control  and  regulation  of  Congress,  under  the  provi- 
sions of  the  federal  Constitution.— Wabash,  St.  L.  &  P.  Ry.  Co.  y.  Illinois, 
7  Sup.  Ct  4,  118  U.  S.  557,  30  L.  Ed.  244. 

[b]  (U.S.  1895)  A  statute  of  Texas  (May  6,  1882)  provides  that  no  rail- 
way company  in  the  state  shall  charge  or  collect,  for  the  transportation  of 
any  freight,  a  greater  sum  than  is  specified  in  the  bill  of  lading,  and  any 
railway  company  refusing  to  deliver  freight  to  the  consignee  on  payment  or 
tender  of  the  charges  stated  in  the  bill  of  lading  shall  be  liable  to  a  penalty, 
equal  to  the  amount  of  such  charges,  for  each  day's  delay.  Held,  that  such 
statute  is  inconsistent  with  the  provisions  of  the  interstate  commerce  act  (24 
Stat  379;  25  Stat  855)  requiring  railway  companies  engaged  in  interstate 
commerce,  under  penalties  prescribed,  to  charge  and  collect  the  rates  of 
freight  specified  in  their  published  tariff  schedules,  and  is  therefore  void  as 
to  Interstate  shipments  of  freight— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hefiey,  15 
Sup.  Ct  802,  158  U.  S.  98,  39  L.  Ed.  910. 

[c]  (U.  S.  1899)  Where  a  railroad  company  bound  itself  by  a  contract  with 
a  city  not  to  discriminate  in  rates  against  the  city  or  its  inhabitants,  a  resolu- 
tion of  the  city  council,  declaring  rates  charged  by  the  company  between 
the  city  and  points  in  other  states  to  be  discriminative,  and  requiring  their 
reduction  under  penalty  of  a  forfeiture  of  the  contract  is  not  a  law  attempt- 
ing to  regulate  interstate  commerce,  but  an  attempt  merely  to  enforce  a  law- 
ful contract. — Iron  Mountain  R.  Co.  of  Memphis  v.  City  of  Memphis,  37  C. 
C.  A.  410,  96  Fed.  113. 

[dl  (U.  S.  1883)  A  provision  of  the  Constitution  of  California  prohibiting 
railway  discriminations  is  not  in  conflict  with  the  section  of  the  Constitu- 
tion of  the  United  States  conferring  on  Congress  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states. — Denver  &  N.  O. 
R.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.  (C.  C.)  15  Fed.  650. 

[e]  (U.  S.  1884)  The  act  of  the  Tennessee  Legislature  approved  March  30, 
1883  (chapter  199),  entitled  "An  act  to  provide  for  the  regulation  of  railroad 
companies  and  persons  operating  railroads  in  this  state,  to  prevent  discrim- 
ination upon  railroads  in  this  state,  and  to  provide  for  the  punishment  of 
the  same,  and  to  appoint  a  railroad  commission,"  is  invalid  so  far  as  it  ap- 
plies to  the  plaintiffs  in  these  cases,  because  it  is  a  regulation  of  interstate 
commerce,  acting  directly,  by  a  control  of  the  rates  of  compensation,  upon 
the  transportation  of  persons  and  commodities  in  transit  from  one  state  into 
another.  The  states  have  surrendered  the  power  to  do  this  by  Const.  U.  S. 
art.  1,  §  8,  which  confers  on  Congress  the  exclusive  power  "to  regulate  com- 
merce, with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes." — Louisville  &  N.  R.  Co.  v.  Railroad  Commission  of  Tennessee 
(C.  C.)  19  Fed.  679. 

[fl  (111.  1882)  A  statute  prohibiting  discrimination  in  freight  charges  Is  not 
void  as  interfering  with  the  exclusive  right  of  Congress  to  regulate  Interstate 
commerce.— People  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  104  111.  476. 

[g]  (Ind.  1903)  Acts  1901,  p.  149  (Burns'  Rev.  St  1901,  S  3312b  et  seq.). 
prohibiting  unjust  discrimination  by  any  express  company  against  any  other 
company  engaged  in  the  same  business,  and  prescribing  a  penalty  for  its  vio- 
lation, recoverable  by  the  state,  is  not  invalid  as  an  interference  with  inter- 
state commerce. — Adams  Express  v.  State,  161  Ind.  328,  67  N.  E.  1033. 

[h]  (Iowa,  1895)  The  state  cannot  authorize  a  recovery  for  overcharges 
for  freight  on  an  interstate  shipment,  involving  an  unjust  discrimination. — 
Gatton  V.  Chicago,  R.  I.  &  P.  Ry.  Ck).,  95  Iowa,  112,  63  N.  W.  589,  28  L.  R. 
A.  556. 

[i]  (N.  C.  1886)  Code,  S  1966,  imposing  a  penalty  on  railroad  corporations 
for  discrimination  in  freight  charges,  should  not  be  construed  to  apply  to 
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Interstate  transportation.— McGwlgan  y.  Wilmington  &  W.  R.  Co.,  95  N.  C. 
42a 

[j]  (Pa.  1864)  The  federal  Constitution  does  not  prohibit  a  discrimination 
between  local  freight  and  that  which  is  extraterritorial  when  it  commences  its 
transit.— Shipper  v.  Pennsylvania  R.  Co.,  47  Pa.  St  (11  Wright)  338. 

[k]  (Pa.  1890)  Act  June  4,  1883,  forbids  discriminations  by  common  car- 
riers within  the  state  or  coming  from  or  going  to  any  other  state.  Held, 
that  this  feature  of  the  act  is  an  unconstitutional  interference  with  the  ex- 
clusive power  of  Congress  to  regulate  interstate  commerce. — Wigton  v.  Penn- 
sylvania R.  Co.,  8  Pa.  Co.  Ct.  R.  101. 

[1]  (R.  1. 1886)  Pub.  St.  c.  139,  prohibiting  discrimination  by  common  car- 
riers in  the  transportation  of  goods,  etc.,  aftects  contracts  made  by  a  railroad 
company  chartered  and  operated  in  two  states,  consolidated  and  made  sub- 
ject to  the  laws  of  Rhode  Island,  as  if  wholly  located  in  said  state,  for  trans- 
portation of  goods  to  points  outside  of  the  state ;  and  is  not  a  regulation  of 
commerce  within  the  meaning  of  Const.  U.  S.  art.  1,  $  8,  cl.  3. — Providence 
Coal  Co.  V.  Providence  &  W.  R.  Co.,  15  R.  I.  303,  4  Atl.  394. 

[m]  (Tex.  1891)  Defendant  railroad  charged  $1.70  per  hundred  on  freight 
from  San  Francisco  to  El  Paso,  and  $2  on  freight  to  the  city  of  Mexico ;  its 
line  connecting  at  El  Paso,  whichi  was  about  halfway,  with  the  Mexican 
Central.  Held  that,  even  if  there  was  any  discrimination  in  the  rates  against 
El  Paso  in  favor  of  the  City  of  Mexico  and  points  along  the  Mexican  Central, 
it  would  not  be  subject  to  consideration  under  a  state  law,  the  shipment  be- 
ing frc^m  a  point  without  the  state. — Southern  Pac.  Ry.  Co.  v.  Haas  (Sup.)  17 
S.  W.  600. 

V.   PENAI.TIES  FOB  VIOLATION  OF  REGUI^TIONS. 

[a]  (U.  S.  1910)  Penalizing  the  failure  of  a  common  carrier  to  adjust  and 
pay  within  a  specified  time  claims  for  loss  or  damage,  as  is  done  by  Act  S. 
C.  Feb.  23.  1903  (24  St  at  Large,  p.  81)  8  2,  does  not  unlawfully  interfere 
with  interstate  commerce,  even  as  applied  to  shipments  from  without  the 
state,  where  the  statute  is  construed  by  the  state  courts  as  affecting  only 
the  liability  of  carriers  doing  business  in  the  state,  for  property  lost  or 
damaged  while  in  their  possession. — Atlantic  Coast  Line  R.  Co.  v.  Mazursky, 
30  Sup.  CL  378,  216  U.  S.  122,  54  L.  Ed.  411.  Affirming  Judgments  (1907) 
Charles  v.  Atlantic  Coast  Line  R.  Co.,  58  S.  E.  927;  McTeer  v.  Southern 
Express  Co.,  58  S.  E.  930;  Mazursky  v.  Atlantic  Coast  Line  R.  Ck).,  58  S. 
E.  931 ;   Von  Lehe  v.  Atlantic  Coast  Line  R.  Co.,  59  S.  E.  1135. 

[b]  (U.  S.  1910)  Interstate  commerce  is  unconstitutionally  regulated  by 
Kirby's  Dig.  Ark.  $§  6803,  6804,  making  it  the  carrier's  duty  to  supply  cars 
to  shippers  on  demand,  under  which  a  carrier  will  either  be  compelled  to  de- 
sist from  the  interchange  of  cars  with  connecting  lines  for  the  purpose  of 
moving  interstate  conmierce  because  of  a  refusal  of  the  state  courts  to  permit 
it  to  avail  itself,  as  causing  and  excusing  its  default,  of  the  rules  and  reg- 
ulations adopted  for  the  interchange  of  cars  by  the  American  Railway  As- 
sociation, which  govern  90  per  cent,  of  the  railways  in  the  United  States,  or 
will  be  obliged  to  conduct  such  business  with  the  certainty  of  being  subjected 
to  the  heavy  penalties  provided  by  the  statute.  Judgment  (1907)  85  Ark.  311, 
107  S.  W.  1180,  122  Am.  St  Rep.  33,  reversed.— St  Louis  Southwestern  Ry. 
Co.  V.  State  of  Arkansas,  30  Sup.  Ct.  476,  217  U.  S.  136,  54  L.  Ed.  698. 

[c]  (Ark.  1910)  Act  AprU  19,  1907  (Acts  1907,  p.  453)  §  3,  requiring  rail- 
road companies,  failing  to  give  notice  of  arrival  to  the  consignee  within  24 
hours  thereafter,  to  forfeit  to  the  interested  party  $5  a  day  per  car  on  car 
load  shipments,  and  1  cent  a  hundred  pounds  per  day  on  less  than  car  load 
shipments,  with  a  minimum  and  maximum  charge  of  5  cents  and  $5,  re- 
spectively, on  less  than  car  load  shipments,  together  with  the  other  sections 
imposing  a  reciprocal  demurrage  on  consignees  for  failure  to  remove  freight, 
being  a  reasonable  regulation  in  aid  of  commerce,  and  not  a  burden  upon  it, 
is  valid  as  to  interstate  commerce;  Congress  or  the  Interstate  Commerce 
Commission  not  having  made  similar  regulations. — St  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Edwards,  127  S.  W.  713. 

[d]  (Fla.  1908)  The  rule  of  the  railroad  commissioners  making  a  carrier 
liable  to  a  shipper  in  the  sum  of  $1  for  each  day  a  loaded  car  is  detained 
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has  no  application  to  interstate  commerce,  and  cannot  legally  be  so  applied 
as  to  directly  and  materially  burden  it. — State  v.  Atlantic  CJoast  Line  R.  Co., 
56  Fla.  617,  47  South.  969. 

[e]  (Fla.  1909)  Gen.  St  1905,  $  2864,  requiring  a  carrier  to  equip  its  cars 
furnished  to  haul  lumber  or  timber  with  sufficient  standards  and  other  ap- 
pliances to  keep  the  cargo  firmly  in  place,  and  section  2865,  providing  that 
the  weight  of  the  standards  shall  be  a  part  of  the  car,  and  not  of  the  cargo, 
and  section  2866,  imposing  a  penalty  for  not  complying  with  sections  2864 
and  2865,  do  not  constitute  a  burden  upon  interstate  commerce. — ^King  Lum- 
ber &  Mfg.  Co.  V.  Atiantic  Coast  Line  R.  Co.,  68  Fla.  292,  50  South.  609. 

[f]  (N.  C.  1908)  Where  any  part  of  the  transportation  of  freight  from  one 
point  in  the  state  to  another  point  therein  is  outside  of  the  state,  the  ship- 
ment is  interstate  traffic,  and  is  not  within  Revisal  1905,  §  2632,  imposing  a 
penalty  on  a  carrier  for  its  failure  to  transport  freight  within  a  reasonable 
time.— Davis  v.  Southern  Ry.  Co.,  147  N.  C.  68,  60  S.  B.  722. 

[g]  (N.  C.)  Revisal  1905,  i  2631,  providing  a  penalty  for  refusal  to  accept 
freight  for  shipment,  is  not  invalid  as  applying  to  interstate  traffic,  the  gist 
of  the  ofTense  being  the  carrier's  refusal  to  receive  the  goods  for  shipment, 
which  is  an  act  done  wholly  within  the  state,  and  no  part  of  the  act  of 
transportation.-^1908)  Reid  &  Beam  v.  Southern  Ry.  Co.,  149  N.  C.  423,  63 
S.  E.  112;  (1909)  Garrison  v.  Southern  Ry.  Co.,  150  N.  0.  575,  64  S.  B.  578; 
(1910)  Reld  V.  Southern  Ry.  Co.,  69  S.  E.  618. 

[h]  (S.  C.  1902)  22  St.  at  Large,  p.  120,  providing  that  a  common  carrier 
shall  pay  a  penalty  of  $500  for  shipping  freight  by  a  route  other  than  that 
designated  by  the  shipper,  is  unconstitutional  when  applied  to  goods  shipped 
from  a  foreign  state,  as  in  violation  of  the  interstate  commerce  section  of 
the  federal  Constitution.— Lowe  v.  Seaboard  Air  Line  Ry.  Co.,  63  S.  a  248, 
41  S.  E.  297,  90  Am.  St  Rep.  678. 

[i]  (S.  C.  1904)  Cr.  Code,  {  584,  punishing  the  carriage  and  transportation 
of  liquors  under  any  other  name  than  the  proper  name,  is  not  in  violation  of 
the  interstate  commerce  law  as  applied  to  the  carriage  and  transportation  of 
liquors,  it  not  applying  to  liquor  transported  from  another  state  into  the  state 
for  private  use.— State  v.  Moody,  49  S.  B.  8,  70  S.  C.  56;  State  v.  Charles, 
Id. 

[j]  (S.  C.  1908)  Act  Feb.  23,  1903  (24  St  at  Large,  p.  81),  imposing  a  pen- 
alty of  $50  to  be  paid  the  consignee  by  a  carrier  doing  business  within  the 
state  for  failure  to  adjust  and  pay  a  claim  for  loss  of  freight  while  in  its 
possession  within  a  specified  time,  is  not  unconstitutional  as  an  attempt  to 
regulate  interstate  commerce. — Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line 
R.  Co.,  79  S.  C.  344,  60  S.  E.  709. 

[k]  (S.  C.  1908)  Act  1903  (24  St.  at  Large,  p.  81),  providing  a  penalty  to  be 
paid  the  consignee  by  a  carrier  for  failure  to  adjust  and  pay  within  a  cer- 
tain time  a  claim  for  loss  of  freight  while  in  its  possession,  does  not  violate 
the  interstate  commerce  clause  of  the  federal  Constitution,  in  case  of  a  ship- 
ment from  out  of  the  state  Into  it,  part  of  which  was  delivered  by  the  final 
carrier  to  the  consignee  at  destination,  so  that,  in  the  absence  of  explanation, 
it  is  presumed  the  loss  occurred  while  the  goods  were  in  the  possession  of 
such  carrier,  from  whom  recovery  of  the  penalty  is  sought — (5olleton  Mer- 
cantile &  Mfg.  CJo.  V.  Atlantic  Co&Bt  Line  R.  Co.,  62  S.  B.  6. 

[1]  (Tex.)  Laws  17th  Leg.  35,  imposing  a  penalty  on  a  railroad  company 
for  refusing  to  deliver  freight  upon  the  payment  or  tender  of  the  charges 
shown  in  the  bill  of  lading,  is  not  unconstitutional  as  a  regulation  of  inter- 
state commerce,  though  applied  to  freight  shipped  from  a  point  without  the 
state.— (1890)  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dwyer,  75  Tex.  572,  12  S.  W.  1001 ; 
Ft  Worth  &  D.  Ry.  Co.  v.  Lillard  (App.)  16  S.  W.  654;  (1893)  Gulf,  0.  &  S. 
F.  Ry.  Co.  V.  Nelson,  4  Tex.  Civ.  App.  345,  23  S.  W.  732. 

[m]  (Tex.  1897)  Act  May  6,  1882,  imposing  a  penalty  on  a  railroad  com- 
pany for  a  refusal  to  deliver  freight  to  the  owner  or  consignee  on  payment 
or  tender  of  the  freight  charges  due,  as  shown  by  the  bill  of  lading,  is  in 
confiict  with  Act  Cong.  February  4,  1887,  regulating  commerce,  and,  as  to 
interstate  shipments  of  freight,  cannot  be  enforced. — ^Houston,  E.  &  W.  T. 
Ry.  Co.  V.  Peters,  15  Tex.  Civ.  App.  515,  40  S.  W.  429. 
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VI.  Actions  Against  Cabriebs. 

[a]  (Ark.  1910)  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24 
Stat  386  [U.  S.  Comp.  St  1901,  p.  3169])  i  20,  as  amended  by  Hepburn  Act 
(Act  June  29,  1906,  c.  3591,  34  Stat  584  [U.  8.  Comp.  St  Supp.  1909,  p.  1163]). 
giving  a  right  of  action  against  an  initial  carrier  for  negligence  of  connect- 
ing carriers  in  interstate  shipments,  notwithstanding  any  provision  in  the 
contract  of  carriage  to  the  contrary,  is  within  the  power  conferred  on  Con- 
gress to  regulate  commerce, — St  Louis  &  S.  F.  R.  Co.  v.  Heyser,  130  S.  W. 
562. 

[b]  (Miss.  1910)  Laws  1908,  c  122,  providing  that  a  foreign  railroad  cor- 
poration engaged  in  business  in  a  state  shall  forfeit  its  right  to  engage  in 
intrastate  commerce  within  the  state  on  removing  any  action  against  it  in 
the  state  court  to  the  federal  court  is  not  invalid  under  the  commerce  clause 
of  the  federal  Constitution,  on  the  ground  that  the  prohibition  of  intrastate 
commerce  will  affect  injuriously  the  Interstate  commerce  of  the  corporation, 
as  the  whole  earnings  of  the  corporation  from  all  sources  must  be  taken  as 
the  basis  for  measuring  the  reasonableness  of  the  interstate  rates,  and  depri- 
vation of  profits  from  domestic  business  will  reduce  the  gross  earnings,  since 
the  statute  does  not  deal  with  the  regulation  of  rates,  but  with  the  right  to 
engage  in  domestic  business. — State  v.  Louisville  &  N.  R.  C^.,  51  South.  918. 

[c]  (Tex.)  Act  March  4,  1891,  rendering  it  unlawful  to  make  any  contract 
limitiDg  the  period  in  which  to  sue  to  a  shorter  one  than  two  years,  and 
providing  that  no  stipulation  requiring  notice  of  damage  to  be  given  in  less 
than  ninety  days  shall  be  valid,  does  not  violate  the  commerce  article  of  the 
United  States  Constitution,  so  far  as  it  is  applicable  to  contracts  of  carriers 
for  the  transportatfon  of  live  stock,  although  it  may  indirectly  affect  con- 
tracts for  interstate  shipments. — (1894)  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Eddins,  7 
Tex.  Civ.  App.  116,  26  S.  W.  161 ;  (1895)  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Johnson  (Civ.  App.)  29  S.  W.  428;  (1895)  Armstrong  v.  Galveston,  H.  &  S. 
A.  Ry.  Co.  (Civ.  App.)  Id.  1117;  (1895)  Reeves  v.  Texas  &  P.  Ry.  Co.,  11  Tex. 
Civ.  App.  514,  32  S.  W.  920;  (189i5)  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Herring 
(Civ.  App.)  36  S.  W.  129. 

[d]  (Tex.  1908)  Act  March  13,  1905  (Laws  1905,  p.  29,  c.  25),  providing 
that  when  freight  has  been  transported  by  two  or  more  railroad  corporations 
operating  within  the  state  or  having  an  agent  therein,  or  partly  by  one  or 
more  of  them,  suit  for  damages  may  be  brought  against  any  one  or  all  of 
the  carriers  in  any  court  of  competent  Jurisdiction  in  any  county  in  which 
either  does  business  or  has  an  agent  is  not  invalid  as  to  an  interstate  car- 
rier as  imposing  burdens  on  interstate  commerce. — ^Texarkana  &  Ft  S.  Ry. 
Co.  V.  Shivel  &  Stewart  (Civ.  App.)  114  S.  W.  196. 

VII.  Shipments  of  Live  Stock. 

[a]  (U.  S.  1882)  Rev.  St  i  4386,  regulating  the  method  of  transporting  ani- 
mals, does  not  apply  to  the  railroad  carrying  cattle  from  a  point  within  a 
state  to  another  point  therein,  but  only  to  such  as  convey  cattle  from  one 
state  to  another.— United  States  v.  East  Tennessee,  V.  &  G.  R.  Co.  (C.  C.)  13 
Fed.  642. 

[b]  (U.S.  1883)  Rev.  St  {(  4386,  4390,  prohibiting  carriers  of  live  stock 
conveying  the  same  from  one  state  to  another  to  confine  them  for  a  longer 
period  than  28  hours  without  unloading  for  rest  and  feed,  are  within  the 
Constitution  authorizing  Ck>ngress  to  make  regulations  concerning  interstate 
commerce.— United  States  v.  Boston  &  A.  R.  Co.  (D.  C.)  15  Fed.  209. 

[c]  (Mo.  1890)  Act  March  18,  1881.  §§  1,  2,  require  railroad  companies  to 
furnish  double-decked  cars  for  the  shipment  of  sheep,  and  provide  that  for 
the  shipment  of  a  car  load  of  sheep  in  a  single-decked  car  they  shall  receive 
only  half  of  the  legal  rate  of  freight  on  a  car  load  of  stock.  Defendant  car- 
ried sheep  for  plaintiff  to  a  point  in  Illinois  in  single-decked  cars,  and  charged 
him  the  full  legal  rate  per  car.  Held,  that  plaintiff  cannot  recover  the  ex- 
cess ;  for  the  statute,  as  to  shipments  out  of  the  state,  is  void,  being  an  in- 
fringement of  the  power  to  regulate  Interstate  commerce  vested  in  Congress 
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by  the  Constitution.— Stanley  v.  Wabash,  St  I/.  &  P.  Ry.  Co.,  100  Mo.  435^ 
13  S.  W.  709,  8  L.  R.  A.  549. 

[d]  (Neb.  1909)  Cobbey's  Ann.  St.  1907,  §§  10.60G  and  10,607,  regulating 
shipment  of  live  stock,  does  not  interfere  with  interstate  commerce. — Cram  v. 
Chicago,  B.  &  Q.  R.  Co.,  84  Neb.  607,  122  N.  W.  31,  rehearing  denied  123  N. 
W.  1045. 

[e]  (Tex.  1894)  Rev.  St  art.  284,  requiring  a  common  carrier  of  live  stock 
to  feed  and  water  it  sufficiently  pending  carriage,  otherwise  to  be  liable  to 
the  owner  in  damages  and  a  penalty,  is  a  police  regulation,  and,  as  applied 
to  an  interstate  shipment,  where  the  default  complained  of  occurred  entirely 
In  Texas,  is  no  infringement  of  the  power  of  Congress  to  regulate  interstate 
commerce,  nor  in  conflict  with  Rev.  St  U.  S.  {  4386  et  seq.,  forbidding  an 
Interstate  railroad  to  confine  stock  in  cars  longer  than  28  hours  without  un- 
loading, for  rest,  water,  and  feeding,  for  5  hours,  under  penalty  recoverable 
by  civil  action.— Gulf ,  C.  &  S.  F.  Ry.  Co.  v.  Gray  (Civ.  App.)  24  S.  W.  837. 

VIII.  Tbansfebs  to  C^nnectino  Cabbibbs. 

[a]  (U.S.  1904)  A.  state  is  without  power  to  compel  a  railroad  company 
to  transfer  cars  of  live  stock  to  a  connecting  road  at  a  point  of  connection 
within  the  state,  where  the  shipment  was  received  in  another  state,  and  is, 
therefore,  a  subject  of  interstate  commerce. — (1902)  Central  Stock  Yards  Co. 
V.  Louisville  &  N.  R.  Co.,  55  C.  C.  A.  63,  118  Fed.  113,  63  L.  R.  A.  213,  affirmed 
(1904)  24  Sup.  Ct.  339,  192  U.  S.  568,  48  L.  Ed.  565. 

[b]  (Iowa,  1876)  Sections  1310-1316,  Inclusive,  of  the  Code,  requiring  rail- 
way companies  connecting  with  the  Union  Pacific  Railway  to  transfer  their 
freight,  passengers,  and  express  matter  at  Council  Bluffs,  are  in  conflict 
with  the  acts  of  Ck)ngress  of  July  1,  1862,  and  June  15,  1866,  as  being  a  state 
regulation  of  commerce,  and  cannot,  therefore,  be  enforced. — Council  Bluffs 
V.  Kansas  City,  St  J.  &  C.  B.  R.  Co.,  45  Iowa,  338,  24  Am.  Rep.  773. 

[c]  (Iowa,  1876)  The  state  may  regulate  the  time  or  manner  of  making 
transfers  of  the  subjects  of  commerce  transported  by  railway  carriage  be- 
tween points  within  its  own  limits,  but  cannot  impose  any  burden  upon 
transportation  between  points  lying  in  different  states. — Council  Bluffs  v. 
Kansas  City,  St  J.  &  C.  B.  R.  Co.,  45  Iowa,  338,  24  Am.  Rep.  773. 

IX.   OWNEBSHIP  BY  CABBIBB. 

[a]  (U.  S.  1909)  Congress  could  properly  enact,  as  a  regulation  of  com- 
merce, so  much  of  the  Hepburn  Act  June  29,  1906,  c.  3591,  34  Stat  584  (U.  S. 
Comp.  St  Supp.  1907,  p.  892),  as  forbids  a  carrier  from  transporting  articles 
or  commodities  in  interstate  commerce  when  they  have  been  manufactured, 
mined,  or  produced  by  the  carrier,  or  under  its  authority,  and,  at  the  time 
of  transportation,  such  carrier  has  not  in  good  faith,  before  the  act  of  trans- 
portation, dissociated  itself  therefrom,  or  when  the  carrier  owns  the  article 
or  commodity  to  be  transported,  in  whole  or  in  part,  or  when  the  carrier, 
at  the  time  of  transportation,  has  an  Interest  therein,  direct  or  indirect  in  a 
legal  or  equitable  sense,  although,  by  existing  state  legislation,  such  carrier 
may  have  a  lawful  right  of  ownership  of  or  association  with  the  articles  or 
commodities  upon  which  these  provisions  operate.  Judgment  (C.  C.  1908) 
164  Fed.  215,  reversed.— United  States  v.  Delaware  &  H.  Co.,  29  Sup.  Ct 
527,  213  U.  S.  366,  53  L.  Ed.  836. 
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(181  Fed.  280.) 

HAYES  V.  CANADA,  ATLANTIC  &  PLANT  S.  S.  CO.,  Limited. 

(Circuit  CJourt  of  Appeals,  First  Circuit    August  30,  1910.) 

No.  868. 

1.  COBPOBATIONS    (J  308*) — OFFICERS — RiOHT  TO   SaLABT. 

By  the  common  law  relating  to  corporations,  neither  the  president  nor 
any  director  is  entitled  to  any  salary  unless  there  is  an  authoritative 
vote  granting  it  and  establishing  the  amount  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  fi{  1334-1340  ; 
Dec.  Dig.  §  808.*] 

2.  Corporations  (§  208*) — ^Meetings  of  Directors  aito  CoiiMrrrEBs — Notice. 

In  the  absence  of  any  statute,  by-law,  or  practice  of  a  corporation  fix- 
ing the  time  or  method  of  calling  meetings  of  the  executive  committee 
or  board  of  directors,  a  reasonable  notice  is  necessary  to  the  validity  of 
such  meetings;  and  two  members  of  an  executive  committee  calling  at 
the  office  of  the  third  and  stating  that  there  would  be  a  meeting  of  the 
committee,  and  calling  it  to  order  at  once,  does  not  constitute  such  no- 
tice, unless  there  was  some  emergency  which  Justified  such  action. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  ^^  1296-1299; 
Dec.  Dig.  fi  298.*] 

3.  Corporations  (i  299*) — Manaoeuent  by  Officers— Powers  of  B«xecutivb 

0)ioaTTXB— Construction  of  Bt-Law— "Fuix  Powers." 

The  Canadian  joint-stock  companies  act  provides  that  the  affairs  of  a 
corporation  shall  be  managed  by  a  board  of  directors,  who,  in  the  ab- 
sence of  other  provisions  in  a  special  act  or  in  by-laws,  shall  elect  the 
president  It  also  provides  for  by-laws  regulating  the  number  of  direct- 
ors, etc,  and  the  appointment,  functions,  duties,  and  removal  of  all 
agents,  ofllcers,  and  servants,  and  their  remuneration.  The  charter  of  a 
corporation  organized  thereunder  provided  for  the  appointment  by  the 
directors  from  among  their  number  of  an  executive  committee  with  such 
powers  as  the  by-laws  should  define,  and  a  by-law  provided  that  the  di- 
rectors should  annually  appoint  from  their  number  two  directors,  "who 
with  the  president  shall  form  an  executive  committee,  and  said  commit- 
tee shall  have  full  powers  of  the  board  of  directors  when  said  board  is 
not  in  session."  Held,  that  such  "full  powers"  were  limited  to  the  con- 
ducting of  the  ordinary  business  operations  of  the  corporation  and  did 
not  include  the  general  powers  of  the  board  of  directors  under  the  stat- 
ute to  amend  the  by-laws,  change  the  number  of  members  of  the  commit- 
tee, remove  a  member  by  a  majority  vote,  or  to  appoint  or  remove  officers 
and  fix  their  salaries. 

[Bd.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {  1333 ;  Dec 
Dig.  fi  299.«] 

4.  Corporations  (J  298*) — Meetings  of  Directcmw — Sufficiency  of  Notice. 

Notice  of  a  meeting  of  the  directors  of  a  corporation,  which  was  held 
on  the  next  day  after  the  notice  was  served,  at  a  place  24  hours  distant 
by  rail  from  the  place  of  service  on  a  director,  held  insufficient,  and  the 
action  at  such  meeting  inimical  to  the  interests  of  such  director,  who 
was  a  large  stockholder,  illegal  and  not  binding. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  fif  1296-1290; 
Dec.  Dig.  fi  298.*] 

5.  Corporations   (fi  308*) —  CJompensation  of  Officers— Mode  of  Fixing. 

A  corporation  authorized  by  statute  to  adopt  by-laws  fixing  the  com- 
pensation of  its  officers  cannot  fix  such  compensation  by  a  mere  resolU" 
tlon  of  its  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  i  1338;  Dec. 
Dig,  fi  308.*] 

•For  otber  case*  see  same  topic  A  fi  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Action  by  the  Canada,  Atlantic  &  Plant  Steamship  Company,  Lim- 
ited, against  Alfred  S.  Hayes.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Hurlburt,  Jones  &  Cabot,  for  plaintiff  in  error. 
William  M.  Richardson,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict  Judge. 

PUTNAM,  Circuit  Judge.  In  this  case  the  Canada,  Atlantic  & 
^Hant  Steamship  Company,  Limited,  called  herein  the  "plaintiff," 
brought  suit  in  the  Circuit  Court  against  Hayes,  called  herein  the  "de- 
fendant." The  plaintiff  is  a  Canadian  corporation.  Hayes  was  a  di- 
rector in  the  corporation  and  president  thereof.  Claiming  a  salary  as 
such  president,  he  secured  payment  thereof,  and  this  suit  was  brought 
to  recover  the  same  on  the  ground  that  no  salary  was  legally  estab- 
lished. The  corporation  also  sued  to  recover  $506.33,  paid  Hayes  for 
rent  of  a  room  at  Boston.  The  purpose  of  the  room  is  not  stated.  The 
corporation  secured  a  verdict  and  a  judgment  for  both  sums,  and  Hayes 
sued  out  this  writ  of  error.  The  case  turns  on  the  propositions  that  an 
executive  committee  of  the  directors  first  attempted  ineffectually  to  fix 
the  salary  and  to  direct  the  payment  of  the  $506.33,  and  that  thereaft- 
erwards  some  of  the  directors  undertook  ineffectually  to  ratify  the  ac- 
,  tion  of  the  executive  committee.  As  to  the  $506.33,  the  judgment  was 
that  neither  the  notices  for  the  alleged  meetings  of  the  executive  com- 
mittee nor  that  for  the  alleged  meeting  of  the  directors  were  sufficient 
in  law,  and  that,  therefore,  both  meetings  were  invalid.  The  executive 
committee  consisted  of  Hayes,  Director  Perry,  who  objected  to  the 
proceedings,  and  another  director  who  acted  throughout  with  Hayes. 
The  court  submitted  the  question  of  the  sufficiency  of  notice  of  the  first 
meeting  of  the  executive  committee  to  the  jury,  under  instructions 
which  we  will  describe.  So  far  as  the  meeting  of  the  directors  was  con- 
cerned, the  court  ruled  as  a  matter  of  law  that  it  was  not  legally  called. 

Also  with  reference  to  the  salary  in  question,  the  court  appears  to 
have  held  that  it  could  only  have  been  fixed  by  the  by-laws ;  and,  find- 
ing that  there  was  no  formal  "by-law,"  it  to  that  extent,  for  that  rea- 
son, also,  directed  verdict  for  the  corporation.  The  defendant  claimed 
that  any  vote  in  the  usual  form  answered  for  the  word  "by-law" ;  but 
we  think  that  the  salary  of  the  president  could  not  have  been  in  any 
way  established  except  by  the  board  of  directors,  and  that,  as  no  meet- 
ing of  that  board  was  legally  called,  it  follows  that  no  salary  could 
have  been  legally  fixed. 

We  should  say  at  the  outset  that  there  was  no  evidence  that  there 
was  any  practice  of  the  corporation,  or  any  by-law,  or  statute,  fixing  the 
time  or  method  of  calling  meetings  of  either  the  executive  committee 
or  directors ;  neither  was  there  any  evidence  that  the  common  law  of 
the  domicile  of  the  corporation  is  different  from  the  common  law  as 
known  in  the  United  States. 

We  should  here  observe,  for  the  general  purposes  of  this  opinion, 
that,  so  far  as  appears  in  this  record,  the  law  of  the  domicile  of  the  cor- 
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poration  is  the  common  law  established  alike  in  the  United  States  and 
in  England,  in  that  neither  the  president  nor  any  director  of  a  corpora- 
tion is  entitled  to  any  salary  unless  there  is  an  authoritative  vote  grant- 
ing it  and  establishing  the  amount  of  the  same. 

We  also  should  observe  here  that  we  perceive  nothing  in  the  rec- 
ord which  exhibits  any  claim  on  the  part  of  Hayes  that  he  was  entitled 
to  recover  the  $506.33,  or  any  part  thereof,  on  quantum  meruit.  Cer- 
tainly, so  far  as  the  case  has  been  brought  to  us,  he  relies  entirely  both 
for  this  and  his  salary  on  the  alleged  action  of  the  executive  committee 
and  that  of  the  board  of  directors. 

There  were  two  alleged  meetings  of  the  executive  committee;  one 
on  June  0,  1904,  and  one  on  June  24,  1904.  The  court  instructed  the 
jury  with  reference  to  that  of  June  6, 1904,  that  the  notice  must  be  rea- 
sonable ;  and  it  ruled  further  as  a  matter  of  law,  as  was  claimed  by  the 
corporation,  that  it  was  not  such  a  reasonable  notice  that,  under  the 
circumstances  of  this  case,  two  members  of  the  committee  came  into 
the  office  of  the  third  and  said :  "We  are  going  to  have  a  meeting  right 
away,  and  the  meeting  will  come  to  order !"  There  was  evidence  sufiS- 
cient  to  go  to  the  jury  on  the  proposition  whether  this  claim  was  a  just 
one.  On  the  other  hand,  there  was  some  evidence  offered  by  Hayes 
that  there  had  been  a  day's  notice  of  the  proposed  meeting.  The  court 
instructed  the  jury  that,  if  a  day's  notice  was  given,  it  was  sufficient. 
The  jury  found  in  favor  of  the  corporation  on  these  rulings.  The 
rulings  were  correct;  and  there  was  sufficient  evidence  pro  and  con 
to  disenable  us  from  interfering  with  the  jury's  finding  of  fact  on  this 
issue.  Of  course,  there  may  be  circumstances  involving  an  emergency 
where  a  notice  for  an  immediate  meeting  might  be  justified;  but  there 
was  no  emergency  of  that  nature  here.  So  far  as  the  executive  com- 
mittee is  concerned,  there  was,  therefore,  no  legal  meeting  on  June  4th. 

It  seems  hardly  necessary  to  cite  authorities  to  sustain  the  rulings 
of  the  Circuit  Court  on  the  questions  of  law  involved  in  reference  to 
notifying  for  the  meetings  of  the  executive  committee.  The  analogy 
is  to  be  found  in  the  rules  with  reference  to  notifying  for  meetings  of 
directors.  The  most  noticeable  exception  in  favor  of  usages  dispensing 
with  notice  is  in  regard  to  meetings  of  directors  of  banks  of  discount 
held  in  regular  business  hours,  of  which  an  example  is  found  in  Amer- 
ican Exchange  Bank  v.  First  National  Bank,  82  Fed.  961,  974,  27.  C. 
C.  A.  274,  decided  by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  on  October  4,  1897.  Convenient  collections  of  au- 
thorities showing  that  a  notice  for  a  reasonable  length  of  time  is  ordi- 
narily required  are  found  in  7  Thompson  on  Corporations,  7130  and 
seauence,  and  3  Cook  on  Corporations  (6th  Ed.)  2253. 

The  action  of  the  executive  committee  at  the  alleged  meeting  of 
Jime  4th  was  intended  to  be  reaffirmed  at  another  alleged  meeting  of 
the  committee  on  June  24th ;  but  June  4th  Hayes  and  Gale  undertook 
unlawfully  to  remove  Perry  from  the  executive  committee,  and  to  re- 
duce the  number  of  the  committee  to  two,  although  it  had  been  fixed 
by  the  corporation  by-laws  at  three.  Consequently,  it  is  admitted  by 
Hayes  that  Perry  received  no  notice  whatever  of  the  meeting  of  June 
24th.    Therefore  that  meeting  needs  no  further  consideration. 

104C.C.A.— 18 
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We  might  leave  the  case  here,  but  it  is  perhaps  better  to  open  the 
record  in  some  respects  quite  fully.    The  charter  provide*  as  follows: 

"(2)  The  directors  may  annually  appoint  from  among  themselves  an  exec- 
utive committee,  for  such  purposes  and  with  such  powers  and  duties  as  the 
directors  or  by-laws  determine;  and  the  president  shall  be  ex  oflado  a  member 
of  such  executive  committee." 

The  formal  by-laws  of  the  corporation  provides  as  follows ! 

"Sec.  8.  The  directors  shall  annually  appoint  from  among  themselves  two 
directors,  who,  with  the  president,  shall  form  an  executive  committee,  and 
said  committee  shaU  have  full  powers  of  the  board  of  directors  when  said 
board  is  not  in  session." 

Section  8  is  expressed  literally  in  very  broad  terms,  in  that  it  pur- 
ports to  vest  the  committee  with  the  "full  powers"  of  the  board  of  di- 
rectors. Hayes  maintains  that  this  expression  "full  powers"  has  no 
limitation  whatever,  while  a  true  construction  limits  it  to  the  ordinary 
business  operations  of  the  corporation.  It  must  be  so  limited,  as  we 
will  see  on  further  examination  of  the  charter  and  by-laws.  Also,  al- 
though Perry  had  a  majority  interest,  absolute  or  contingent,  and  was 
the  treasurer  of  the  corporation,  and  although  it  appears  that  the  pro- 
ceedings attempted  at  the  alleged  meetings  of  the  executive  committee, 
and  of  the  directors,  were  hostile  to  his  interests  in  a  fundamental  way, 
and  to  such  an  extent  as  to  deprive  him  of  the  treasurership,  and  al- 
though also  it  is  said  that  all  this  does  not  bear  directly  on  the  case, 
nevertheless  we  should  exhibit  what  was  attempted  to  be  done  by  Hayes 
and  Gale,  for  the  purpose  of  showing  in  a  concrete  way  that  it  is  not 
tolerable  that  the  by-law  in  question  should  have  the  construction  which 
Hayes  claims  for  it. 

The  Canadian  joint-stock  companies  act  (32-33  Victoria,  chapter  12) 
directs  that  the  affairs  of  a  corporation  shall  be  managed  by  a  board  of 
directors,  and  that,  in  the  absence  of  other  provisions  in  a  special  act 
or  in  the  by-laws  of  the  company,  the  directors  shall  elect  the  presi- 
dent and  shall  regulate  the  allotment  of  stock,  and  the  forfeiture  of 
stock  for  nonpayment,  and  the  transfer  of  stock.  It  also  provides, 
among  other  things,  for  by-laws  regulating  the  number  of  the  directors, 
their  term  of  service,  the  amount  of  their  stock  qualification,  and  their 
remuneration,  if  any,  and  "the  appointment,  functions,  duties  and  re- 
moval of  all  agents,  officers  and  servants  of  the  company,  the  security 
to  be  given  by  them  to  the  company  and  their  remuneration."  In  addi- 
tion to  the  above  we  have  already  quoted  the  by-law  under  which  the 
executive  committee  was  constituted,  in  effect  that  the  directors  should 
annually  appoint  from  among  themselves  two  directors  who  with  the 
president  should  constitute  such  committee. 

Hayes  and  Gale,  at  the  alleged  meeting  held  on  June  6,  1904,  under- 
took to  transact  the  following  matters :  They  removed  Perry  from  his 
office  of  treasurer  and  appointed  Gale  in  his  place.  They  directed  pay- 
ment to  Hayes  of  the  salary,  and  of  the  $500.33,  in  dispute,  although 
his  salary  had  never  before  been  fixed  or  authorized.  They  fixed  an 
annual  salary  for  Gale  as  managing  director  at  $1,854.20.  They 
amended  the  by-laws  so  that  special  meetings  of  the  shareholders  could 
be  called  only  by  the  president.  They  amended,  as  we  have  said,  the 
by-law  establishing  the  executive  committee  so  that  the  committee 
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should  consist  of  only  one  director  besides  the  president;  and  they 
amended  the  by-law  providing  for  meetings  of  the  directors  so  that 
they  could  be  called  only  by  the  president. 

It  is  not  worth  while  to  follow  all  through  the  meeting  of  the  execu- 
tive committee  held  June  24,  1904.  A  crucial  matter  which  we  need  in 
this  connection  is  that  all  the  proceedings  were  in  the  pecuniary  inter- 
ests of  Hayes  and  Gale,  and  they  were  the  only  persons  who  were 
votmg  in  relation  thereto.  These  two  persons,  when  they  undertook 
to  amend  the  by-law  by  virtue  of  which  they  were  constituted  a  commit- 
tee, so  tied  up  the  corporation  that  no  special  meeting  of  the  stockhold- 
ers or  directors  could  be  called  except  by  one  of  themselves ;  that  is, 
the  president.  In  other  words,  they  proceeded  in  such  a  way  that,  if 
their  action  had  been  effectual,  the  two  men,  acting  in  their  own  pe- 
cuniary interests,  would  have  absorbed  the  entire  powers  of  the  corpo- 
ration for  an  indefinite  period.  The  two  also  assumed  by  implication 
the  power  of  issuing  stock,  thus  shutting  out,  if  they  saw  fit,  the  possi- 
bility of  the  existing  shareholders  obtaining  control  of  the  stock  at  any 
meeting  thereof  which  any  of  them  might  find  some  legal  method  of 
calling.  It  is  certainly  intolerable  to  maintain  that  the  words  "full  pow- 
ers," in  the  provision  for  the  appointment  of  the  executive  committee, 
practically  divested  the  directors  of  all  their  functions,  and  built  up  a 
new  foundation  for  it  in  lieu  of  that  formally  established.  Such  an 
assumed  absorption  of  the  powers  of  the  creator  by  the  created  is  too 
absurd  to  receive  the  approbation  of  any  court  of  law.  We  recite  these 
facts  because  they  exhibit  in  a  concrete  way,  by  illustration,  the  impos- 
sibility of  giving  force  to  the  words  "full  powers"  in  the  by-law  re- 
ferred to  except  with  limitations  restricting  them  to  the  ordinary  busi- 
ness transactions  of  the  corporation.  Having  in  mind  that  neither  the 
president  nor  any  director  of  a  corporation  is  entitled  to  compensation 
for  his  services  without  some  special  provision  of  statute,  or  some  ac- 
tion of  the  stockholders  or  other  directors,  and  having  in  view  the  lim- 
itations necessarily  implied  for  the  reasons  we  hava  stated,  we  must 
hold  that  the  matter  of  such  compensation  was  specifically  retained  for 
the  personal  action  of  the  directors  by  the  particular  enumeration  there- 
of, notwithstanding  that  there  were  other  powers,  of  a  general  nature, 
which  might  well  have  vested  in  the  executive  committee,  which  would 
fully  satisfy  the  call  of  the  words  "full  powers." 

The  general  offices  of  the  corporation,  including  that  of  the  treasurer, 
were  at  Boston.  Perry,  Hayes,  and  Gale  all  resided  there.  Perry  also 
had  a  summer  residence  at  Rockland,  about  an  hour  and  a  half  distant 
from  Boston  by  rail.  The  time  by  rail  from  Boston  to  Halifax  was 
approximately  24  hours,  provided  all  connections  were  made  and  there 
were  no  delays.  On  Thursday,  June  30th,  Hayes,  as  president,  called 
a  meeting  of  the  directors  to  be  held  at  Halifax  at  11  o'clock  on  Satur- 
day, July  2d.  Perry  did  not  attend  this  meeting,  but  a  quorum  did. 
It  was  there  voted  to  confirm  the  alleged  proceedings  of  the  executive 
committee.  Then  the  meeting  adjourned  to  Monday,  July  4th,  at  11 
o'clock.  At  that  meeting  the  record  of  July  2d  was  read  and  con- 
firmed. There  was  thus  only  one  meeting  of  the  directors,  notwith- 
standing Hayes  says  there  were  two,  one  on  July  2d  and  one  on  July 
4th.    Hayes  testifies  that,  on  June  30th,  he  prepared  a  notice  to  Perry 
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of  the  meeting  of  the  directors  on  Saturday,  July  2d,  and  to  himself 
leaving  Boston  at  7  o'clock  p.  m.  on  Thursday,  June  30th.  The  train 
was  due  at  Halifax  at  8 :45  p.  m.  the  next  evening.  It  also  was  possi- 
ble by  leaving  Boston  at  8  o'clock  on  Friday,  July  1st,  to  reach  Halifax 
at  5  minutes  past  9  on  Saturday  morning,  two  hours  before  the  meeting 
was  to  be  held.  Hayes  left  the  notice  with  his  own  clerk,  as  he  says, 
to  deliver  it  next  morning,  July  1st.  The  clerk  testifies  that  the  notice 
was  called  to  his  attention  on  July  1st,  between  10  and  11  o'clock  in 
the  morning,  that  he  called  up  Mr.  Perry's  office  several  times  without 
finding  .him,  and  then  sent  a  messenger  to  his  residence  at  Rockland 
with  a  copy  of  the  notice.  On  this  statement,  it  seems  impossible  that, 
by  any  method  of  transportation.  Perry  could  have  reached  Halifax 
in  season  for  the  meeting  on  Saturday,  July  2d.  Hayes,  not  finding 
Perry  on  the  train  en  route  to  Halifax,  undertook  to  adjourn  the  meet- 
ing from  Saturday  to  Monday,  and  telegraphed  a  notice  to  Perry  to 
that  effect ;  yet  there  were  not  two  meetings,  but  only  one.  If  the  no- 
tice for  the  2d  day  of  July,  when  the  important  business  was  transacted, 
was  insufficient,  that  insufficiency  could  not  be  cured  in  the  way  at- 
tempted. The  court  held  that  the  notice  was  invalid,  and  that,  there- 
fore, the  meeting  was  invalid,  and  clearly  that  ruling  was  correct,  as 
there  was  no  emergency.  The  result  would  have  been  the  same  even 
if  the  gathering  of  July  4th  should  be  regarded  as  a  new  meeting. 

With  reference  to  all  these  proceedings,  however,  Hayes  claims  that 
there  was  a  waiver  by  Perry,  alleging :  First,  that  he  was  present  at 
the  first  meeting  of  the  executive  committee,  and  allowed  things  to  go 
along  until  they  concerned  him,  and  then  he  withdrew;  and,  second, 
that,  on  the  rule  of  Browne  v.  La  Trinidad,  37  Ch.  D.  1,  decided  Octo- 
ber, 1887,  Perry  waived  the  lack  of  formal  notice  because  be  did  not  in- 
stantly protest  in  reference  thereto. 

Browne  v.  La  Trinidad  is  far  from  reaching  this  case.  It  is  easily 
supported  on  the  common  rule  that,  in  running  back  to  find  a  basis  for 
transactions,  we  finally  reach  a  point  where  what  occurs  must  be  ac- 
cepted as  de  facto  sufficient,  or  as  involving  a  mere  irregularity  too  re- 
mote to  be  considered.  The  irregularity  in  Browne  v.  La  Trinidad  was 
not  in  the  fact  that  no  notice  was  given  of  the  meeting  at  which  busi- 
ness was  transacted,  but  the  lack  of  notice  related  only  to  the  prelimi- 
nary meeting  at  which  the  meeting  of  importance  was  called.  The 
State  of  Wyoming  Syndicate,  L.  R.  [1901]  2  Ch.  Div.  431,  437,  points 
out  this  peculiarity,  where  it  says  in  substance  that,  except  for  this,  the 
learned  judge  might  apply  the  principle  of  Browne  v.  La  Trinidad. 
Therefore  we  can  lay  that  decision  aside  so  far  as  the  irregularity  of 
the  notice  was  concerned. 

However,  as  we  have  said,  Hayes  makes  a  second  proposition,  name- 
ly, that,  applying  the  further  rule  of  Browne  v.  La  Trinidad,  Perry 
waived  the  shortness  of  the  notice  because  he  did  not  immediately  pro- 
test against  it  before  going  into  the  meeting,  and  because  he  in  fact 
sat  in  the  meeting  at  its  opening.  These  propositions  involved  ques- 
tions of  fact  for  the  jury,  and  were  to  be  raised  by  Hayes  in  avoidance 
of  the  other  fact  that  the  meeting  was  not  properly  notified.  If  he  re- 
lied on  these  propositions,  it  was  his  duty  to  request  the  court  to  frame 
an  issue  for  the  jury  with  regard  to  them.    By  this  we  do  not  mean  a 
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formal  issue ;  but  he  should  have  asked  the  court  to  submit  them  to  the 
jury,  and  to  sum  up  in  reference  to  them.  This  he  did  not  do,  so 
that  no  exception  in  reference  thereto  raises  any  question  which  we  are 
called  on  to  consider.  Therefore  there  is  no  answer  to  the  fact  that; 
neither  the  meetings  of  the  executive  committee  nor  that  of  the  di- 
rectors involved  here  were  valid. 

Nevertheless,  Hayes  still  insists  upon  certain  expressions  used  by 
us  in  the  case  of  this  same  Corporation  v.  Flanders,  145  Fed.  875,  877, 
76  C.  C.  A.  1.  That  case  related  to  a  contract  with  Flanders  as  general 
agent.  Hayes  relies  on  what  we  said  on  page  177  about  the  vote  of  the 
board  of  directors  on  August  10,  1904,  as  follows : 

"On  motion  of  Mr.  H.  Mclnnes,  seconded  by  Mr.  W.  H.  Fulton,  It  was -re- 
solved that  all  acts  and  resolutions  passed  by  Messrs.  Hayes  and  Gale  as  an 
executive  committee,  as  per  minutes  submitted,  said  executive  committee 
meetings*  minutes  dated  April  2Sth,  June  6th,  and  June  24th  be  rescinded, 
and  the  attempted  confirmation  of  the  same  by  the  directors,  at  meetings  held 
July  2d  cmd  4th,  be  also  rescinded." 

Hayes  asked  the  court  to  rule  "as  a  matter  of  law'*  that  this  vote 
had  the  eflfect  of  validating  the  proceedings  in  dispute  here.  With 
nothing  on  the  record  except  this  vote,  the  request  left  no  opportunity 
for  any  investigation  whatever  in  regard  to  it.  All  the  circiunstances 
were  shut  out  of  the  view  of  the  jury  whatever  they  might  be ;  indeed, 
from  the  consideration  of  the  court.  A  request  of  that  kind,  of  course, 
could  not  be  granted  by  the  court.  In  the  previous  case  we  had  no 
record  before  us  as  shown  here,  and  the  questions  now  involved  were 
not  at  all  pertinent  there.  The  case  assumed  that  the  proceedings  were 
regular  except  that  only  two  of  the  executive  committee  were  present 
at  a  meeting  thereof.  We  reached  the  same  conclusion  on  the  proposi- 
tion that  it  was  not  necessary  that  all  the  executive  committee  should 
be  present  which  the  Supreme  Court  lately  reached,  and  fully  ex- 
plained, in  reference  to  the  appraisal  of  certain  waterworks  in  Omaha 
V.  Water  Company  (decided  May  31,  1910)  218  U.  S.  180,  30  Sup.  Ct. 
615,  54  L.  Ed.  991.  However,  the  matter  seems  to  be  of  no  particular 
consequence,  because  the  vote  of  August  10th,  in  regard  to  what  was 
done  at  the  directors'  meeting,  was  qualified  by  the  word  ''attempted*' ; 
and  certainly  it  cannot  be  said  positively  that  the  proceedings  of  the 
executive  committee  in  a  matter  which  was  entirely  beyond  their  ju- 
risdiction could  necessarily  be  held  to  have  been  affirmed  by  a  vote 
merely  rescinding  them.  All  this  illustrates  that  the  ruling  asked  for 
was  too  arbitrary. 

We  have  thus  shown,  and  we  think  satisfactorily,  that  there  has  been 
no  valid  action  of  the  corporation  with  reference  to  the  two  different 
sums  in  dispute,  on  the  ground  that  there  was  no  legal  meeting  in  re- 
gard thereto  of  either  the  executive  committee  or  of  the  directors,  and 
on  the  further  ground  that  in  no  event  had  the  executive  committee  any 
jurisdiction  as  to  the  question  of  salary.  We  have  so  far  not  noticed 
particularly  the  claim  of  the  corporation  that  the  question  of  salary 
could  be  covered  only  by  a  "by-law" ;  with  the  adverse  claim  by  Hayes 
that  there  is  no  distinction  ia  law  between  a  by-law  and  an  ordinary 
resolution  or  ordinary  vote  of  the  corporation  or  of  the  directors.  For 
this  Hayes  relies  upon  Faulkner  v.  Grand  Junction  Railway  Co.,  4 
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Ontario,  350.  Whatever  effect  this  decision  may  have  in  Ontario,  it  is 
not  conclusive  through  the  Dominion,  and  the  statutes  relating  to  the 
corporation  considered  here  were  Dominion  statutes.  Whether  we  are 
right  or  not  in  these  observations,  the  law  neither  of  Ontario  nor  the 
Dominion  has  been  proven  to  us ;  therefore  the  case  cited  by  Hayes 
simply  stands  as  an  authority  for  whatever  it  may  be  worth,  and  the 
established  authorities  beginning  with  Blackstone  and  coming  down 
through  all  the  text-writers,  including  especially  Angell  &  Ames, 
Thompson,  and  Cook,  are  so  overwhelming  that  we  would  not  be  re- 
lieved of  conforming  even  if  our  own  judicial  instinct  did  not  also  con- 
form. Angell  &  Ames,  §  110,  recites  that  by-laws  are  considered  as 
private  statutes  for  the  government  of  the  corporate  body.  2  Black- 
stone,  475,  describes  them  in  the  same  way.  Cook,  6th  edition,  speaks 
of  them  as  "a  permanent  rule  of  action."  Thompson,  §§  935,  936,  937, 
broadly  distinguishes  them  from  resolutions  and  regulations.  Bou- 
vier's  definition  runs  throughout  in  the  same  line.  In  no  way  can  they 
be  held  to  be  analogous  to  the  hasty  proceedings  of  the  executive  com- 
mittee or  of  the  directors  which  have  been  laid  before  us. 

Especially  in  this  case  the  distinction  is  a  particularly  suitable  one. 
Having  due  regard  to  the  proposition  that  neither  the  directors  nor  a 
fraction  of  the  directors  should  be  permitted  by  snap  proceedings  to 
adjust  their  own  compensation  in  their  own  way,  as  illustrated  by  the 
fact  that,  in  the  present  case,  the  action  of  Hayes  and  Gale  looked  en- 
tirely to  their  own  pecuniary  interest,  and  so,  according  to  the  best  le- 
gal authorities,  was  prohibited,  the  necessity  of  regular  proceedings  by 
virtue  of  proper  by-laws  is  irresistibly  evident;  and  the  presumption 
that  Perry  would  waive  any  guards  which  a  regular  course  of  proceed- 
ings would  give  him  is  quite  incredible.  However,  we  are  not  disposed 
to  rest  the  case  entirely  on  these  considerations.  Even  without  their 
support,  the  judgment  of  the  Circuit  Court  was  correct. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  interest;  and  the 
defendant  in  error  recovers  its  costs  of  appeal. 


(181  Fed.  29ft.) 

W.  F.  CORBIN  &  CO.  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Sixth  Circuit.     July  13,  1910.) 

No.  2,018. 

1.  Evidence  (S  129*) — Competency— Quality  of  Manufactured  Pboduct— 
Product  Made  Under  Similar  Conditions. 

In  a  proceeding  by  the  United  States  under  Rev.  St  S  3455  (U.  S.  Ck)mp. 
St  1901,  p.  2279),  for  the  forfeiture  of  whisky  contained  in  the  distiller's 
original  barrels,  but  alleged  to  be  other  than  that  contained  in  such  bar- 
rels when  they  were  branded  and  marked  by  the  ganger,  it  was  competent 
for  the  government  to  introduce  in  evidence  tabulated  analyses  of  sam- 
ples of  the  whisky  in  such  barrels  showing  the  per  cent  of  its  congeneric 
properties  and  for  comparison  similar  analyses  of  whisky  taken  from  a 
large  number  of  barrels  produced  by  the  same  distillery  under  the  same 
process,  out  of  material  in  the  same  proportions  and  of  substantially  the 
same  grade,  placed  in  barrels  of  the  same  character  of  wood,  treated  in 
the  same  manner,  and  stored  in  the  same  warehouse  under  practically 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date«  ft  Rep's  Indexes 
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the  same  conditions  as  to  moisture  and  temperature,  much  of  such  whisky 
having  been  made  In  the  same  year,  some  In  different  years  and  a  por- 
tion on  the  same  day  as  some  of  the  seized  whisky,  and  the  testimony  be- 
ing given  by  expert  chemists  who  made  the  analyses. 
[Ed.  Note.— For  other  cases,  see  Evidence,  Dec.  Dig.  f  129.*] 

2.  Evidence  (J  76*) — Sufficiency— Presumption  from  Failure  to  Produce 

Evidence. 

The  silence  of  a  party  as  to  a  matter  of  which  he  has  knowledge  can- 
not authorize  a  finding  against  him  on  an  issue  upon  which  the  other 
party  has  the  burden  of  proof,  where  there  is  a  total  lack  of  affirmative 
proof. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  S  96;  Dec.  Dig. 
i  76.*] 

3.  Evidence  (§  67*)— Presumptions— E^xistence  of  Condition  Prior  to  Time 

Shown. 

While  a  given  condition,  shown  to  exist  at  a  given  time,  may  be  pre- 
sumed to  have  continued,  there  is  not,  on  the  other  hand,  any  presump- 
tion that  it  existed  previous  to  the  time  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  |  88;  Dec  Dig. 
I  67.*] 

4.  Internal  REVENxnc  (J  46*) — ^Proceeding  for  Forfeiture— Receiving  Sub- 

stituted Stamped  Packages. 

In  a  proceeding  by  the  United  States  under  Rev.  St  {  3455  (U.  S.  Comp. 
St  1901,  p.  2279),  for  the  forfeiture  of  whisky  contained  in  the  original 
distiller*8  barrels,  but  in  which  it  is  alleged  that  the  whisky  is  other  than 
that  contained  in  the  barrels  when  they  were  branded  and  marked  by 
the  ganger  and  that  the  claimants  in  whose  possession  the  barrels  were 
found  received  the  same  in  such  substituted  condition  with  Intent  to  de- 
fraud, the  burden  rests  on  the  government  to  prove  that  they  were  in 
that  condition  when  so  received,  and  such  fact  cannot  be  inferred  from 
the  fact  that  they  were  in  such  condition  when  seized. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Dec.  Dig.  {  40.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

Proceeding  by  the  United  States  against  Nine  Barrels  of  Whisky, 
W.  F.  Corbin  &  Co.,  claimants.  Judgment  for  plaintiff,  and  claimants 
bring  error.     Reversed. 

A.  J.  Freiberg,  for  plaintiffs  in  error. 
Sherman  T.  McPherson,  for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
McCALL,  District  Judge. 

McCALL,  District  Judge.  This  is  a  proceeding  in  error  to  reverse 
a  judgment  of  forfeiture  entered  in  the  District  Court  of  the  United 
States  for  the  Western  Division  of  the  Southern  District  of  Ohio. 

The  information  filed  on  behalf  of  the  United  States  contains  two 
counts. 

The  first  is  under  Rev.  St.  §  3455  (U.  S.  Comp.  St.  1901,  p.  2279), 
and  the  second  under  Rev.  St.  §  3326  (p.  2169). 

The  court  directed  a  verdict  of  not  guilty  as  to  the  second  count, 
and  submitted  to  the  jury  the  question  of  guilt  as  to  the  first  count, 
which  resulted  in  a  verdict  for  the  government  Upon  this  verdict 
the  lower  court  pronounced  judgment,  and  the  claimants  prosecute 
a  writ  of  error  to  this  court. 

•For  other  caiet  tee  tame  topic  ft  |  kuubkr  in  Dec.  Jb  Am.  Dies.  1907  to  date,  Jb  Rep'r  Indexoi 
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There  are  56  errors  assigned.  At  the  hearing,  and  on  the  brief, 
counsel  for  claimants  condenses  the  errors  assigned,  and  treats  them 
under  two  general  heads. 

(1)  The  court  erred  in  not  excluding  the  testimony  offered  by 
the  government,  comparing  the  analysis  of  the  samples  of  the  seized 
whisky  with  the  analysis  of  the  samples  of  whisky  taken  from  the 
bonded  warehouse. 

(2)  There  is  no  proof  tending  to  establish  the  allegation  that  claim- 
ants received  the  whisky  in  the  substituted  condition. 

Section  3455,  Rev.  St.,  provides  as  follows: 

"Whenever  any  person  sells,  gives,  purchases,  or  receives  any  box,  barrel, 
bag,  vessel,  package,  wrapper,  cover,  or  envelope  of  any  kind,  stamped, 
branded,  or  marked  in  any  way  so  as  to  show  that  the  contents  or  intended 
contents  tliereof  have  been  duly  inspected,  or  that  the  tax  thereon  has  be«i 
paid,  or  that  any  provision  of  the  internal  revenue  laws  has  been  complied 
with,  whether  such  stamping,  branding,  or  marking  may  have  been  a  duly 
authorized  act  or  may  be  false  and  counterfeit,  or  otherwise  without  author- 
ity of  law,  said  box,  barrel,  bag,  vessel,  package,  wrapper,  cover,  or  envelope 
being  empty,  or  containing  anything  else  than  the  contents  which  were  there- 
in when  said  articles  had  been  so  lawfully  stamped,  branded,  or  marked,  by 
an  officer  of  the  revenue,  he  shall  be  liable  to  a  penalty  of  not  less  than  fifty 
nor  more  than  five  hundred  dollars.  And  every  person  who  makes,  manu- 
factures, or  produces  any  box,  barrel,  bag,  vessel,  package,  wrapper,  cover, 
or  envelope,  stamped,  branded  or  marked  as  above  described,  or  stamps, 
brands,  or  marks  the  same  as  hereinbefore  recited,  shall  be  liable  to  penalty 
as  before  provided  in  this  section.  And  every  person  who  violates  the  fore- 
going provisions  of  this  section,  with  intent  to  defraud  the  revenue,  or  to  de- 
fraud any  person,  shall  be  liable  to  a  fine  of  not  less  than  one  thousand  nor 
more  than  five  thousand  dollars,  or  to  imprisonment  for  not  less  than  six 
months  nor  more  than  five  years,  or  to  both,  at  the  discretion  of  the  court 
And  all  articles  sold,  given,  purchased,  received,  made,  manufactured,  pro- 
duced, branded,  stamped,  or  marked  in  violation  of  the  provisions  of  this 
section  and  all  their  contents  shall  be  forfeited  to  the  United  States.^ 

The  information  charges  claimants  with  receiving  and  having  in 
their  possession,  with  intent  to  defraud,  certain  nine  distillers'  original, 
packages  (barrels)  of  whisky,  which  packages  did  contain  distilled 
spirits  other  than  the  contents  which  were  therein  when  said  packages 
(barrels)  were  lawfully  stamped,  branded,  and  marked  by  a  duly  ap- 
pointed officer  of  the  revenue. 

We  are  satisfied  that,  under  the  evidence,  the  jury  was  warranted 
in  finding  that  the  nine  barrels  in  question  contained  distilled  spirits 
other  than  the  contents  which  were  in  them  when  they  were  lawfully 
stamped,  branded,  and  marked;  that  is,  when  they  were  taken  from 
the  bonded  warehouse,  if  the  testimony  offered  by  the  government 
in  support  of  the  charge  is  competent,  and  to  the  admission  of  which 
claimants'  counsel  duly  excepted.  It  would  unduly  lengthen  this 
opinion  to  recite  in  detail  the  proceedings  incident  to  the  manufacture 
of  whisky  from  the  selection  of  the  raw  material  until  it  is  barreled 
and  placed  in  a  bonded  warehouse,  further  than  to  say  that  it  is 
the  purpose  of  the  distiller  to  produce  as  near  as  possible  a  uni- 
form grade  of  whisky,  and  to  this  end  great  care  is  taken  in  the 
selection  of  the  raw  material  and  its  treatment,  from  the  time  it  is 
received  on  the  premises  through  all  the  different  stages,  until  con- 
verted into  whisky,  barreled  and  stored  in  the  warehouse.     Each 


Digitized  by  VjOOQ IC 


W.  F.  CORBIN  A  CO.  y.  UNITED  STATES.  281 

day's  product  is  the  same  as  every  other  day's  product,  just  as  near 
as  human  skill  can  make  it.  The  evidence  upon  which  the  govern- 
ment relied  for  a  conviction  below,  and  to  which  the  claimant  objected 
on  the  trial,  was  of  an  expert  character. 

The  nine  barrels  of  whisky  which  were  seized  were  distilled  by 
N.  P.  Squibb  &  Co.  Expert  chemists  took  from  each  of  these  bar- 
rels a  small  portion,  and  analyzed  it,  to  ascertain  its  congeneric  prop- 
erties. They  also  took  from  the  warehouse  of  Squibb  &  Co.  small 
portions  from  43  barrels  of  whisky  and  analyzed  each  of  them  to 
ascertain  their  congeneric  properties.  The  whisky  in  these  43  barrels 
was  made  in  the  years,  as  follows:  Five  barrels  in  1900;  nine  in 
1901 ;  five  in  1902 ;  five  in  1903 ;  five  in  1904 ;  five  in  1905 ;  two  in 
1907;  and  seven  in  1908.  The  whisky  in  six  of  the  seized  barrels 
was  made  in  1901 ;  two  in  1902 ;  and  one  in  1904.  This  last  barrel 
and  five  barrels  from  which  samples  were  taken  from  the  ware- 
house for  the  purpose  of  comparison  were  made  on  the  same  day, 
from  the  same  mash,  and  stored  in  the  same  warehouse,  under  same 
conditions  as  to  temperature  and  moisture. 

The  results  of  these  analyses  were  tabulated  and  introduced  in 
evidence  at  the  trial.  We  have  neither  time  nor  inclination  to  review 
this  table,  nor  is  it  necessary.  It  discloses  a  marked  and  uniform 
difference  in  the  congeneric  properties  between  the  whisky  seized  and 
the  samples  taken  from  the  warehouse  for  the  purpose  of  compari- 
son, while  there  was  only  a  very  slight  difference  in  the  proof.  To 
illustrate:  Take  the  analysis  of  the  barrel  of  seized  whisky  that 
was  made  in  1904  and  five  barrels  taken  for  comparison  which  were 
made  on  the  same  day,  out  of  the  same  run,  and  we  find  that  the 
sum  of  the  congeneric  properties,  acids,  esters,  aldehydes,  furfurol, 
and  fusel  oil,  of  the  seized  barrel  to  be  101.1,  and  that  of  the  bar- 
rels taken  for  comparison  range  from  291.3  to  337.1,  while  the  proof 
of  the  seized  barrel  is  105,  and  that  of  the  other  ranges  from  104  to 
105.  This  table  discloses  that  relatively  the  same  differences  exist 
between  the  barrels  of  the  seized  whisky,  the  product  of  a  given  year, 
and  the  barrels  taken  for  comparison,  the  product  of  the  same  year, 
and  of  different  years.  If  this  evidence  is  competent,  it  is  sufficient  to 
sustain  the  verdict  of  the  jury.  Counsel  for  the  claimants  stoutly 
insists  that  it  is  incompetent,  and  that  it  should  not  have  been  ad- 
mitted. It  is  conceded  that  iFor  commercial  purposes  the  product  of 
the  Squibb  Distillery  is  practically  the  same,  but  it  is  insisted,  that 
chemically  it  is  not. 

It  is  contended  that  these  whiskies  are  manufactured  in  different 
years,  at  different  seasons  of  the  year,  out  of  material  necessarily 
different  in  many  particulars,  although  of  the  same  character,  and 
in  the  same  proportion,  and  that  it  is  not  possible  to  produce  from 
day  to  day,  or  from  year  to  year,  whiskies  that  are  chemically  the 
same.  It  is  urged  by  counsel  for  claimants  that  it  was  the  duty  of 
the  government  to  have  proven  affirmatively,  before  goin|^  to  the 
jury  with  the  comparison  of  chemical  analysis,  that  the  whiskies,  at 
the  time  of  their  manufacture,  up  to  the  time  of  the  seizure  of  the 
whisky  in  question,  contained  the  same  chemical  constituents  and 
properties,  and  that  they  must  have  proved  this  with  such  degree  of 
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particularity  as  reasonably  to  exclude  all  rational  hypotheses  to  the 
contrary.  Many  authorities  are  cited  on  the  brief  of  claimants*  coun- 
sel, tending  to  support  this  proposition.  Wigmore  on  Evidence,  442 ; 
Lake  Erie  Ry.  v.  Mu^g,  132  Ind.  168,  31  N.  E.  564;  Emerson  v. 
Lowell  Gas  Co.,  3  Allen  (Mass.)  410;  Klanowski  v.  Grand  Trunk, 
64  Mich.  279,  31  N.  W.  275.  Especially  is  Albany  Company  v.  Lund- 
berg,  121  U.  S.  451,  7  Sup.  Ct.  958,  30  L.  Ed.  982,  relied  upon.  That 
was  a  case  growing  out  of  a  breach  of  contract  made  in  1880.  Lund- 
berg  sold  to  the  Albany  Company  pig  iron  to  be  in  accordance  with 
an  analysis  furnished  by  the  seller.  This  analysis  showed  in  the 
first  brand  .03,  and  in  the  two  other  brands  .024  of  1  per  cent,  of 
phosphorus.  •The  iron,  when  delivered  at  the  buyer's  works  and  an- 
alyzed, showed  in  the  three  brands,  respectively,  .047,  .042,  and  .049 
of  1  per  cent,  of  phosphorus.  It  was  refused  and  returned  to  the 
seller,  who  afterwards  sold  it  for  less  than  the  contract  price,  and 
sued  to  recover  the  difference. 

The  depositions  of  Anderson,  Femguist,  Dillner,  and  Cassel  were 
taken  and  offered  in  evidence  by  Lundberg  on  the  trial,  and  admitted 
over  the  objections  of  the  defendant.  Femguist,  a  chemist,  testi- 
fied to  the  analysis  made  by  him  of  pig  iron  from  the  Pershytte  fur- 
nace in  1878 ;  this  furnace  being  the  same  at  which  one  of  the  brands 
of  iron  in  question  was  manufactured.  The  other  three  witnesses 
for  the  most  part  stated  what  they  had  heard  as  to  the  analyses  of 
the  iron  in  question,  etc*  In  holding  this  testimony  incompetent, 
the  court  said: 

'*The  admission  of  this  testimony  in  the  depositions  was  duly  excepted  to, 
and  we  are  of  the  opinion  that  It  was  Incompetent  Much  of  It,  and  especially 
Anderson's  remark  that  this  Iron  was  found  to  be  good  In  the  manufacture 
of  steel  and  Iron  by  Siemens  &  Martin,  was  mere  hearsay.  All  the  statements 
of  the  deponents  as  to  the  proportion  of  phosphorus  In  the  Iron  In  question 
were  based  on  analyses  by  other  persons  of  pig  Iron  made  In  previous  years, 
none  of  which  were  produced  or  their  contents  proved,  with  the  single  excep- 
tion of  Femguist*s  analysis  of  iron  from  the  Pershytte  furnace  two  years  be- 
fore. It  Is  not  shown,  and  cannot  be  presumed,  that  a  difference  of  one  or 
two  hundredths  of  1  per  cent  In  the  amount  of  phosphorus  In  pig  Iron  could 
be  detected  by  observation  of  the  ore  or  by  Inspection  of  the  manufacture  of 
the  pig  Iron.  Under  these  circumstances,  evidence  of  the  amount  of  phos- 
phorus in  iron  made  in  previous  years  was  whoUy  irrelevant  to  the  question 
of  the  amount  of  phosphorus  in  iron  made  in  1880;  and  the  general  expres- 
sions of  opinions  as  to  the  excellence  of  the  pig  Iron  and  the  care  taken  in  its 
manufacture  did  not  render  that  evidence  competent  but  rather  tended  to 
divert  the  attention  of  the  Jury  from  the  real  issue  which  was  whether  the 
particular  iron  tendered  by  the  plaintiff  to  the  defendant  conformed  to  the 
express  warranty  in  the  contract  between  them." 

The  question  in  the  Lundberg  Case  was,  as  we  see.  Did  the  iron 
tendered  meet  the  requirements  of  the  terms  of  sale?  The  evidence 
of  that  fact  was  readily  ascertainable  by  an  analysis  of  the  iron 
delivered,  and  evidence  as  to  what  per  cent,  of  phosphorus  was  pres- 
ent in  other  iron  was  clearly  incompetent. 

The  other  case  relied  upon  by  claimants — United  States  v.  Graf, 
208  U.  S.  198,  28  Sup.  Ct.  264,  52  L.  Ed.  452— holds  that: 

"The  sale  of  a  barrel  of  whisky,  stamped,  branded  and  marked  so  as  to 
show  that  the  contents  have  been  duly  inspected,  and  the  tax  thereon  paid, 
into  which  a  nontaxable  substance  has  been  introduced  after  such  stamping, 
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branding  and  marking  by  an  officer  of  tbe  revenue,  docs  not  authorize  a  selas* 
ure  and  forfeiture  thereof  to  the  United  States  under  the  provisions  of  sec- 
Uon  3455,  Rev.  St" 

That  case  does  not  decide  that  evidence  that  a  barrel  of  whisky 
contains  a  nontaxable  substance,  such  as  caramel,  is  not  competent 
evidence  to  be  considered,  together  with  other  competent  evidence, 
in  determining  whether  or  not  a  taxable  substance  has  been  introduced 
into  a  barrel  of  whisky  in  violation  of  section  3455,  Rev.  St.  It  is 
there  decided  that  it  is  not  a  violation  of  section  3455,  Rev.  St.,  to 
introduce  into  a  barrel  of  whisk)^  a  nontaxable  substance,  and  there- 
fore whisky  so  treated  is  not  subject  to  seizure  for  that  cause. 

We  are  of  opinion  that  the  Graf  Case  has  no  application  to,  and 
that  the  Lundberg  Case  is  clearly  distinguishable  from,  the  case  at 
bar.  Here  we  have  whiskies  seized  and  analyzed.  The  analysis  dis- 
closes certain  per  cent,  of  congeneric  properties.  An  analysis  is 
made  of  the  whisky  used  for  comparison,  produced  by  the  same  dis- 
tillery, under  the  same  process,  out  of  material  in  the  same  propor- 
tions, and  of  substantially  the  same  grade,  placed  in  barrels  of  the 
same  character  of  wood,  treated  in  the  same  manner,  and  then  stored 
in  the  same  warehouse,  under  practically  the  same  conditions  as 
to  moisture  and  temperature.  Much  of  this  whisky  was  made  in 
the  same  year,  some  of  it  in  different  years,  and  a  portion  of  it  on 
the  same  day  as  some  of  the  seized  whisky.  The  same  chemists 
analyzed  the  seized  whisky  and  also  the  whisky  used  for  compari- 
son. These  chemists  went  upon  the  witness  stand,  with  their  anal- 
yses, and  with  the  samples  in  court,  and  testified  as  to  the  difference 
in  the  analyses  of  each  of  the  seized  packages  and  each  of  the  pack- 
ages used  for  comparison.  This  comparison  discloses  a  marked  dif- 
ference in  the  congeneric  properties,  both  as  to  each  particular  pack- 
age and  as  a  class. 

The  rule  insisted  upon  by  claimants'  counsel  is  highly  theoretical. 
It  requires  a  condition  that  is  well-nigh  impossible  of  performance. 
The  rule  does  not  require  that  the  conditions  incident  to  the  produc- 
tion of  the  article  under  consideration  shall  be  exactly  the  same  as 
that  used  for  comparison,  but  substantially  similar.  "The  similar- 
ity that  is  required  is,  in  short,  a  similarity  in  essential  circumstances, 
or,  as  it  is  usually  expressed,  a  substantial  similarity;  i.  e.,  a  sim- 
ilarity in  such  circumstances  or  conditions  as  might  supposedly  af- 
fect the  result  in  question."    1  Wigmore  on  Evidence,  §  442. 

Again : 

"Accordingly  our  test  would  be  whether  the  evidential  instances  occurred 
nnder  substantially  similar  (not  identically  the  same)  conditions;  i.  e.,  so 
that  the  supposed  conclusion  is  at  least  the  more  probable,  though  not  the 
only  possible  explanation.*'    1  Wigmore  on  Evidence,  {  442. 

'The  evidence  of  experiment  is  not  admissible  unless  conditions  are  practi- 
cally the  same  or  substantially  similar.  •  •  •  The  conditions  need  not  be 
precisely  the  same  in  aU  cases,  and  the  courts  are  not  all  in  accord  as  to  Just 
how  nearly  identical  or  similar  the  conditions  must  be."  2  EUiott  on  E\'i- 
dence,  §  1252. 

In  Ames  v.  Quimby,  106  U.  S.  343,  1  Sup.  Ct.  116  (27  L.  Ed. 
100),  it  was  held  that: 

"The  plaintiff,  where  the  quality  of  goods  which  he  furnished  at  a  given 
time  to  the  defendant  is  in  question,  may  show  the  good  quality  of  like  arti- 
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des  furnished  at  the  same  time  by  him  to  another  party,  if  he  farther  shows 
that  shoes  he  furnished  to  each  party  were  of  the  same  kind  and  quality.'' 

In  Byers  v.  Railroad,  94  Tenn.  353,  29  S.  W.  130,  in  which  the 
court  held  to  be  competent  evidence  similar  to  that  now  before  us, 
the  court  said: 

"The  authorities  in  other  states  are  conflicting  upon  the  admissibility  of 
such  evidence,  and  we  have  been  cited  to  many  cases,  all  of  which  we  have 
examined.  In  our  own  state  it  has  been  held  that  the  evidence  of  an  expert 
is  not  incompetent  because  of  an  ex  parte  examination,  investigation,  or  ex- 
periment made  by  him.  Nor  is  such  evidence  inadmissible  because  the  ex- 
periments are  made  after  the  suit  and  trial  has  begun,  and  with  a  view  to 
being  used  as  testimony  in  the  case.  The  objection  in  such  cases  goes  not 
to  the  competency  or  admissibility  of  the  testimony,  which  is  a  matter  for 
the  court  to  determine,  but  to  its  weight  and  sufficiency  before  the  Jury,  and 
especially  is  this  the  case  where  the  experiment  is  made  ex  parte,  and  is 
such  that  it  lies  wholly  within  the  power  of  one  party  and  wholly  beyond 
the  power  of  another  party  to  make  such  experiment.  We  have  been  cited 
to  quite  a  number  of  authorities  to  sustain  the  contention  that  such  evidence 
is  incompetent  and  inadmissible  in  cases  where  the  experiment  is  not  equal- 
ly within  the  reach  of  both  parties,  but  we  have  not  been  able  to  find  this 
doctrine  sustained.  We  do  find  cases,  however,  holding  that  where  the  ex- 
periment is  made  ex  parte  it  affects  its  weight;  that  it  was  not  made  after 
due  notice  to  the  opposing  party  and  giving  such  party  opportunity  to  be 
present  and  see  the  test  applied.  It  is  uniformly  held  that  in  all  such  tests, 
to  make  them  competent,  the  conditions  under  which  the  tests  were  made 
must  be  the  same  as  near  as  practicable.*' 

We  conclude  that  the  conditions  under  which  the  contents  of  the 
seized  barrels  and  the  contents  of  the  barrels  taken  for  comparison 
were  j^roduced  and  handled  were  sufficiently  similar  to  justify  the 
admission  of  the  evidence  objected  to.  Burg  v.  Chicago,  etc.,  R. 
Co.,  90  Iowa,  106,  57  N.  W.  680,  48  Am.  St.  Rep.  419 ;  Nosier  v. 
Chicago,  etc.,  R.  Co.,  73  Iowa,  268,  34  N.  W.  850;  Wilson  v.  State 
(Tex.  Cr.  App.)  36  S.  W.  587 ;  People  v.  Levine,  85  Cal.  39,  22  Pac. 
969,  24  Pac.  631 ;  Elgin,  etc.,  R.  Co.  v.  Reese,  70  111.  App.  464;  State 
V.  Nordstrom,  7  Wash.  506,  35  Pac.  383;  Davis  v.  State,  51  Neb. 
301,  70  N.  W.  984;   Byers  v.  Railroad,  94  Tenn.  345,  29  S.  W.  128. 

We  come  now  to  consider  the  second  general  assignment  as  arranged 
on  claimants'  brief,  viz.,  there  is  no  proof  as  to  when  the  substitution 
was  made  and  as  to  the  fact  that  claimants  received  the  goods  in 
the  substituted  condition.  This  question  is  raised  under  the  forty- 
ninth  specific  error  assigned,  viz.: 

"That  the  court  erred  in  overruling  the  claimants*  motion  made  at  the 
close  of  all  the  evidence  to  direct  the  jury  to  return  a  verdict  in  each  case 
for  claimants." 

In  support  of  this  motion,  it  is  insisted  that  the  government  has 
at  most  only  proven  that  the  barrels  of  whisky  in  question  were  in 
a  substituted  condition  when  seized  by  the  government,  and  that  this 
is  not  sufficient,  but  the  government  must  go  further  and  prove  that 
the  whisky  was  in  the  substituted  condition  when  received  by  the 
claimants,  and  this  it  has  wholly  failed  to  do. 

This  assignment  of  error  brings  before  the  court  for  review  the 
entire  evidence,  in  order  that  we  may  determine  whether  or  not  th^re 
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was  any  substantial  evidence  which  warranted  the  jury  in  finding 
a  verdict  for  the  government. 

As  we  have  seen,  section  3455,  Rev.  St.,  under  which  this  action 
is  brought,  provides: 

"Whenever  any  person  sells,  gives,  purchases,  or  receives  any  box,  barrel, 
etc.,  of  any  kind,  stamped,  branded  or  marked  •  ♦  •  to  show  that  the 
contents  •  •  •  have  been  duly  inspected,  or  that  the  tax  thereon  has 
been  paid  •  •  •  said  box,  barrel,  etc.,  •  •  •  being  empty  or  con- 
taining anything  else  than  the  contents  which  were  therein  when  said  art!- 
dee  had  been  so  lawfully  stamped,  branded,  or  marked,  etc.,  •  •  •  he 
shall  be  liable  to  a  penalty  of  not  less  than  fifty  dollars  or  more  than  five 
hundred  dollars.  And  all  articles  sold,  purchased,  received  •  •  •  in  vio- 
atlon  of  this  section  shall  be  forfeited  to  the  United  States." 

The  information  charges  that  the  claimants  received  and  had  in  their 
possession,  with  intent  to  defraud,  the  nine  distiller's  original  pack- 
ages of  whisky,  which  contained  distilled  spirits  other  than  the  con- 
tents which  were  therein  when  said  packages  were  lawfully  stamped, 
branded,  and  marked  by  the  duly  appointed  officer  of  the  revenue. 

In  their  answer  filed  to  the  information,  claimants  aver  that: 

"Answering  the  allegations  contained  in  the  first  article  of  the  said  in- 
formation, the  said  claimants  deny  that  they  did  then  and  there  or  at  any 
time  or  ever  or  at  all  receive  and  have  in  their  possession  the  said  nine  dis- 
tiller's original  packages  (barrels)  with  intent  to  defraud,  and  deny  that  the 
said  packages  (barrels)  did  then  and  there  or  at  any  time  or  ever  or  at  all 
contain  distilled  spirits  other  than  those  which  were  therein  when  said 
packages  (barrels)  were  lawfully  stamped,  marked,  and  branded  by  a  duly 
appointed  officer  of  the  revenue." 

The  answer  denies  every  material  allegation  in  the  information, 
except  the  fact  of  the  seizure  and  the  ownership  of  the  barrels  of 
whisky  in  question. 

The  offense  for  which  it  is  sought  to  condemn  and  have  forfeited 
to  the  United  States  the  nine  barrels  of  whisky  is  that  they  con- 
tained distilled  spirits  other  than  the  contents  which  were  therein 
when  they  were  lawfully  stamped,  branded,  etc.,  by  a  duly  appointed 
officer  of  the  revenue,  and  that  they  were  received  by  the  claimant 
in  the  substituted  condition.  Under  the  allegation  in  the  information, 
it  is  just  as  necessary  for  the  government  to  prove  that  the  claimants 
received  the  barrels  of  whisky  in  a  substituted  condition  as  it  is  to 
prove  that  they  were  in  a  substituted  condition  in  the  first  instance. 

Neither  of  the  parties  composing  the  firm  of  W.  F.  Corbin  &  Co., 
the  claimants,  was, introduced  as  a  witness  at  the  trial,  nor  did  they 
offer  any  evidence  of  any  character  touching  the  question  as  to 
whether  the  substitution  was  made  before  or  after  the  whisky  was 
received  by  them. 

An  attentive  examination  of  the  record  discloses  no  direct  evidence 
tending  to  prove  that  the  barrels  were  in  a  substituted  condition  when 
received  by  the  claimants,  nor  are  there,  in  our  opinion,  such  facts 
and  circumstances  proven  from  which  it  might  be  reasonably  pre- 
sumed that  the  claimants  received  the  packages  in  a  substituted  con- 
dition, unless  it  be  assumed  that  the  conduct  of  the  claimants  in  re- 
maining silent  and  offering  no  evidence  tending  to  prove  that  the 
substitution  was  made  after  they  received  the  packages,  or,  for  that 
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matter,  offering  any  explanation  as  to  when  the  substitution  was 
made,  can  be  used  as  a  basis  for  the  presumption  that  the  barrels 
were  in  a  substituted  condition  when  they  received  them.  If  the 
verdict  of  guilty  be  predicated  upon  the  assumption  that  the  jury 
found  from  the  evidence  that  the  barrels  of  whisky  were  in  a  sub- 
stituted condition  when  they  were  received  by  claimants,  it  must  have 
been  based  upon  the  presumption  that  the  whiskies,  having  been  in 
that  condition  when  seized,  were  therefore  in  that  condition  when 
received  by  claimants. 

The  only  basis  for  such  a  presumption  disclosed  in  the  record  is 
the  silence  of  the  claimants  themselves,  and  the  total  absence  of 
any  explanatory  evidence  touching  the  time  when  the  substitution 
was  made.     But  can  such  a  presumption  be  indulged? 

There  is  a  line  of  cases  which  hold  that  when  a  party  to  an  action 
has  in  his  exclusive  possession  a  knowledge  of  facts  which  would, 
if  disclosed,  tend  to  throw  light  upon  the  transaction  which  is  the 
subject  of  controversy,  his  failure  to  offer  them  in  evidence  may 
afford  a  presumption  against  him.  Clifton  v.  U.  S.,  4  How.  245J, 
11  L.  Ed.  957;  Kirby  v.  Tallmadge,  160  U.  S.  379,  16  Sup.  Ct.  349, 
40  L.  Ed.  463;  Commonwealth  v.  Webster,  5  Cush.  (Mass.)  316,  52 
Am.  Dec.  711;  Quantity  of  Distilled  Spirits,  Fed.  Cas.  No.  11,494; 
The  Silver  Moon,  Fed.  Cas.  No.  12,856;  United  States  v.  Chaffee, 
Fed.  Cas.  No.  14,774;  United  States  v.  Mathoit,  Fed.  Cas.  No.  15,740. 
These  cases  hold  that  the  silence  of  a  party  to  an  action  may  be 
the  basis  of  a  presumption  against  him  to  the  extent  of  strengthening 
other  evidence  so  as  to  warrant  a  finding  against  him,  which,  in  itself, 
is  not  sufficient  to  warrant  such  a  finding,  but  they  do  not  go  to 
the  extent  of  holding  that,  where  there  is  a  total  lack  of  evidence 
tending  to  show  guilt,  mere  silence  of  the  party  proceeded  against 
may  be  the  basis  of  a  presumption  of  his  guilt. 

Independent  of  this,  however,  we  do  not  understand  the  rule  of 
presumptive  evidence  to  be  that  if  and  when  the  existence  of  a  given 
condition  is  proven  there  is  a  presumption  that  it  had  existed  pre- 
vious to  that  time.  Inhabitants  of  Hingham  v.  Inhabitants  of  South 
Scituate,  7  Gray  (Mass.)  232;  Dixon  v.  Dixon,  24  N.  J.  Eq.  134; 
Blank  v.  Township  of  Livonia,  79  Mich.  5,  44  N.  W.  157;  Man- 
ning V.  Insurance  Co.,  100  U.  S.  697,  25  L.  Ed.  761. 

In  Inhabitants  of  Hingham  v.  Inhabitants  of  South  Scituate,  supra^ 
Bigelow,  J.,  speaking  for  the  court,  said: 

"The  law  presumes  that  a  fact,  continuous  in  its  nature  and  character, 
like  domictl,  possession,  or  seisin,  when  once  established  by  proof,  continues; 
and,  in  the  absence  of  evidence  to  the  contrary,  legally  infers  therefrom  its 
subsequent  existence.  But  we  Icnow  of  no  rule  of  law  which  permits  us  to 
reason  in  an  inverse  order,  and  to  draw  from  proof  of  the  existence  of  pres- 
ent facts  any  inference  or  presumption  that  the  same  facts  existed  many 
years  previously." 

Dixon  V.  Dixon,  supra,  is  a  case  wherein  the  husband  made  a  set- 
tlement by  deed  upon  the  wife  in  1869.  The  husband  thereafter 
filed  a  bill  to  set  aside  the  deed,  upon  the  ground  that  before  the 
deed  was  made  the  wife  had  been  guilty  of  adultery,  and  this  was 
unknown  and  unsuspected  by  him  when  the  deed  was  made. 
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The  court  said: 

*That  she  afterwards  lived  In  adultery  with  the  man  charged  to  have 
been  her  paramour  before  the  making  of  the  conveyance  Is  too  dear  for 
doubt;  but  her  subsequent  bad  life  cannot  authorize  the  Inference  of  her 
prior  guUt,  without  additional  proof,  and  such  proof  by  no  means  appears." 

In  Blank  v.  Township  of  Livonia,  supra,  the  court  said : 

"It  seems  to  have  been  assumed  that  because  the  stringer  broke  from  dry 
rot  In  May,  1888,  it  was  equally  defective  from  that  cause  In  October,  1887. 
But  there  Is  no  such  presumption.  A  state  of  facts  once  existing  is  some- 
times and  usually  presumed  to  continue,  but  they  are  not  presumed  to  have 
always  existed.  Because  the  condition  of  the  stringer  in  May,  1888,  was 
that  of  a  piece  of  timber  In  which  the  center  was  decayed  or  rotten,  did  not 
authorize  the  presumption  that  it  was  always  rotten  from  the  time  It  was 
placed  In  the  bridge.  On  the  contrary,  it  being  sound  then,  It  would  be  pre- 
sumed to  remain  sound  for  such  length  of  time  as  such  timber  usually  re- 
mains sound  when  exposed  as  that  was." 

In  the  case  at  bar,  there  is  no  evidence  as  to  when  the  substitution 
was  made  prior  to  the  time  when  the  whisky  in  question  was  seized 
and  analyzed,  and  under  the  authorities  cited  the  jury  would  not 
be  permitted  to  presume  that  the  substitution  had  existed  prior  to 
the  date  of  the  reception  of  the  whisky  by  claimants. 

It  may  be  said  further  in  respect  to  indulging  a  presumption  for 
or  against  the  packages  of  whisky  in  suit,  that  count  1  having  been 
drawn  under  section  3455,  and  count  2  under  section  3326,  of  the 
Revised  Statutes,  and  the  government  having  sought  in  both  counts 
to  have  the  packages  condemned  and  forfeited,  that  section  3455 
alone  authorizes  a  forfeiture,  and  section  3326  does  not.  Now,  if 
the  silence  of  the  claimants  is  to  be  used  as  the  basis  of  a  presump- 
tion, may  not  the  presumption  of  innocence  under  the  second  count 
run  in  favor  of  the  packages  quite  as  certainly  as  a  presumption  of 
jguilt  should  under  section  3455?  In  other  words,  there  is  uncer- 
tainty as  to  whether  the  substitution  was  made  before  or  after  claim- 
ants' receipt  of  the  whisky.  If  it  was  made  before,  then  the  pack- 
ages are  guilty  and  forfeiture  must  result.  If  it  was  made  after 
claimants'  receipt  of  the  packages,  the  packages  are  innocent  of  any 
oflfense  of  forfeiture,  for  no  such  offense  is  defined  by  section  3326. 

Taking  another  view  of  the  case,  if  a  presumption  is  to  be  in- 
dulged under  the  facts  of  this  case,  might  not  there  be  a  presump- 
tion of  innocence  as  well  as  of  guilt?  If  so,  the  rule  that,  where  a 
presumption  is  equally  as  consistent  with  innocence  as  with  guilt, 
it  should  be  resolved  in  favor  of  innocence. 

In  Union  Pacific  Coal  Co.  v.  United  States,  173  Fed.  740,  97  C. 
C.  A.  581,  Judge  Sanborn,  speaking  for  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  says: 

**There  was  a  legal  presumption  that  each  of  the  defendants  was  innocent 
imtil  he  was  proved  to  be  guilty  beyond  a  reasonable  doubt  The  burden 
was  upon  the  government  to  make  this  proof,  and  evidence  of  facts  that  are 
as  consistent  with  innocence  as  with  guilt  is  insufficient  to  sustain  a  convic- 
tion. Unless  there  is  substantial  evidence  of  facts  which  exclude  every  other 
hypothesis  but  that  of  guilt,  it  Is  the  duty  of  the  trial  court  to  instruct  the 
Jury  to  return  a  verdict  for  the  accused;  and,  where  all  substantial  evidence 
is  as  consistent  with  innocence  as  with  guilt,  it  is  the  duty  of  the  appellate 
court  to  reverse  the  judgment  of  conviction." 
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There  having  been  no  evidence  tending  to  show  when  the  substi- 
tution was  made  prior  to  the  seizure,  we  do  not  think  it  permissible 
to  presume  that  the  claimants  were  guilty  of  having  received  the 
whisky  in  the  substituted  condition  from  the  mere  fact  that  the  whisky 
was  found  in  that  condition  in  their  possession,  unexplained,  when 
that  fact  is  as  consistent  with  innocence  as  with  guilt. 

Again,  if  the  verdict  of  guilty  be  predicated  upon  the  assumption 
that  the  jury  found  from  the  evidence  that  the  whisky  when  seized 
was  in  the  possession  of  the  claimant  in  the  substituted  condition, 
and,  therefore,  it  was  subject  to  forfeiture,  then,  in  that  event,  the 
verdict  was  erroneous. 

The  information  alleged  that  the  claimants  "did  receive  and  have 
in  their  possession"  the  packages  in  question.  The  phrase  "and  have 
in  their  possession"  is  not  found  in  section  3455,  Rev.  St.,  and  will 
be  treated  as  mere  surplusage.  The  learned  trial  judge  more  than 
once  in  the  charge  to  the  jury  said,  in  substance,  that,  if  they  should 
find  that  there  was  a  substitution  of  one  whisky  for  another,  then 
that  would  justify  a  verdict  in  favor  of  the  government  under  the 
first  count  in  the  information.  So,  from  the  wording  of  the  infor- 
mation, together  with  the  charge  of  the  court,  the  jury  might,  with 
reason,  have  become  impressed  with  the  idea  that,  with  the  substi- 
tution proven,  and  the  ownership  of  the  goods  at  the  time  of  the 
seizure  admitted,  a  case  in  favor  of  the  government  was  made,  and 
so  found. 

But  the  government  is  seeking  to  work  a  forfeiture  of  the  whisky 
seized,  upon  the  ground  alone,  as  stated  in  the  first  count  of  the 
information,  that  claimants  received  it  in  a  substituted  condition  with 
intent  to  defraud.  The  property  could  not,  therefore,  be  forfeited 
in  this  proceeding  simply  because  it  was  in  a  substituted  condition, 
nor  if  claimants  made  the  substitution,  but  only  if  it  was  received 
by  claimants  in  a  substituted  condition  with  intent  to  defraud. 

The  result  is  that  whether  the  verdict  of  the  jury  be  based  upon 
the  presumption  of  guilt,  arising  from  the  established  facts  of  sub- 
stitution and  the  silence  of  claimants,  though  the  goods  were  found 
in  their  possession  in  the  substituted  condition,  or  whether  it  be  based 
upon  the  proven  fact  of  claimants  having  in  their  possession  the 
goods  in  a  substituted  condition,  it  was  erroneous  and  not  warranted 
under  the  evidence  and  the  law  of  the  case.  It  results  that  this  case 
must  be  reversed  and  remanded  with  direction  that  a  new  trial  be 
awarded.  It  is  unnecessary  to  discuss  other  errors  assigned,  since 
they  may  not  arise  on  a  new  trial. 

The  conclusion  reached  in  this  case  is  controlling  in  No.  2,0iyj  tne 
two  cases  having  been  heard  together. 
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(181  Fed.  753J 

WITHEROW  V.  SOUTH  SIDE  TRUST  CO.  OF  PITTSBURGH. 

(Circuit  Court  of  Appeals,  Third  Circuit.    October  3,  1910.) 

No.  1,296. 

Bankbuptot  (I  318*) — Claims— Rents. 

A  contract  l)etween  W.,  the  lessee  of  a  hotel,  and  B.,  subsequently  ad- 
Judged  a  bankrupt,  provided  that  the  latter  should  pay  to  W.  as  rent  a 
specified  sum  in  monthly  instalments,  making  actual  payment,  however, 
to  the  original  lessor,  whose  receipts  delivered  to  W.  within  five  days 
after  due  and  prompt  payment  of  each  instalment  of  rent,  should  be  a 
complete  discharge  of  B.  from  his  liability  for  that  instalment;  it  being 
agreed  that,  should  the  rent  remain  unpaid  for  60  days  after  it  became 
due,  W.,  at  his  option,  might  consider  B.  as  tenant  at  will  and  re-enter 
after  15  days*  notice,  and  that  B.,  his  heirs,  etc.,  waived  the  benefit  of  all 
exemption  laws  in  the  execution  of  any  judgment  for  rent  Held,  that, 
whether  the  contract  should  be  treated  as  an  assignment  on  the  one  hand, 
or  a  sublease  on  the  other,  the  provision  for  actual  payment  of  rent  by 
B.  to  the  original  lessor  dominated  all  the  expressions  in  the  contract 
apparently  inconsistent  with  it,  and  reserved  to  the  original  lessor  the 
exclusive  right  to  collect  the  rent  and  to  proceed  by  distress  against  B.'s 
property,  so  that  W.  could  not  maintain  a  claim  for  rent  in  arrear  against 
B.'s  estate  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  {  318.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  IMstrict  of  Pennsylvania. 

Action  by  William  Witherow  against  the  South  Side  Trust  Company 
of  Pittsburgh,  as  trustee  in  bankruptcy  of  the  estate  of  Howard  Bay- 
ley,  bankrupt.  From  a  decree  affirming  a  referee's  decision  overruling 
exceptions  to  the  final  account,  Witherow  appeals.    Affirmed. 

Thomas  Patterson,  John  C.  Slack,  and  W.  D.  N.  Rogers  (Patterson, 
Sterrett  &  Acheson  and  Richardson  &  Rogers,  of  counsel),  for  ap- 
pellant. 

J.  M.  Shields  (W.  S.  Thomas,  of  counsel),  for  appellee. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
BRADFORD,  District  Judge. 

BRADFORD,  District  Judge.  This  case  is  before  us  on  an  appeal 
by  William  Witherow  from  a  decree  of  the  district  court  of  the  United 
States  for  the  western  district  of  Pennsylvania,  affirming  a  decision  of  a 
referee  in  bankruptcy  overruling  exceptions  taken  by  Witherow  to  the 
final  account  of  the  South  Side  Trust  Company  of  Pittsburgh,  trustee 
of  the  estate  of  Howard  Bayley,  bankrupt.  The  Hotel  Duquesne,  in 
Pittsburgh,  Pennsylvania,  was  leased  by  A.  W.  Mellon,  its  owner,  to 
William  Witherow,  the  appellant,  by  an  instrument  under  seal  bearing 
date  October  20,  1903,  for  a  term  of  ten  years  from  and  after  April  1, 
1904,  for  an  annual  rental  of  $30,000,  payable  in  monthly  instalments  of 
$2,500  on  the  first  day  of  each  month  beginning  April  1,  1904.  With- 
erow having  taken  possession  of  the  premises  under  the  lease  entered 
as  party  of  the  first  part  into  an  agreement  under  seal  with  Howard 
Bayley  as  party  of  the  second  part,  bearing  date  June  22,  1906,  which 
contained,  among  others,  the  following  provisions : 

*For  other  cases  see  same  topic  &  9  numbkb  in  Dec.  Jb  Am.  Digs.  1907  to  date,  Jb  Rep'r  Indexes 
1WC.0.A.— 19 
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"Whereas  the  parties  hereto  have  entered  into  an  agreement  dated  Jone 
12,  1906,  whereby  the  first  parity  agreed  to  sell  to  the  second  party  the  first 
party's  hotel  business  known  as  Hotel  Duquesne,  and  to  sublet  to  the  sec- 
ond party  the  premises  •  •  •  which  the  first  party  holds  under  a  lease 
from  A.  W.  Mellon,  and  in  which  the  first  party  has  heretofore  carried  on 
said  hotel  business,  to  have  and  to  hold  for  the  remainder  of  the  term  of 
said  lease,  subject  to  each  and  all  of  the  provisions  thereof,  and  up<m  the 
same  terms  and  conditions  and  for  the  same  rental  as  therein  provided  so  far 
as  they  may  apply  to  this  sublease:  •  •  •  Now  this  agreement,  made 
for  the  purpose  of  carrying  into  effect  the  above-recited  contract  between 
the  parties  hereto,  except  In  so  far  as  the  terms  of  the  Mellon  lease  may 
herein  be  expressly  modified  or  supplemented,  and  for  the  purpose  of  es- 
tablishing between  the  parties  hereto  the  relation  of  landlord  and  tenant, 
with  all  the  right  and  liabilities  attaching  to  that  relation  at  law,  in  equity 
and  by  statute:  Witnesseth,  that  the  first  party  hereby  sublets  to  the  second 
party  from  the  twenty-fifth  day  of  June,  1906,  for  and  during  the  term  ot 
seven  years,  nine  months  and  seven  days,  that  is  until  April  1st,  1914,  re- 
serving as  rent  the  several  sums  hereinafter  covenanted  to  be  paid  by  the 
second  party,  the  following  described  premises:  All  that  certain  building, 
curtilage  and  appurtenance  known  as  the  Hotel  Duquesne.  *  *  *  In 
consideration  whereof  the  second  party,  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  covenants  and  agrees  that  he  will  pay  to  the 
first  party  as  rent  the  sum  of  two  hundred  and  thirty  two  thousand  five  hun- 
dred dollars  ($232,500),  in  the  manner  following:  Twenty-five  hundred  dol- 
lars ($2,500)  on  the  first  day  of  July,  1906,  and  the  sum  of  twenty-five  hun- 
dred dollars  ($2,500)  on  the  first  day  of  each  and  every  month  following  the 
date  last  aforesaid  until  the  whole  amount  of  said  rent  is  paid,  making 
actual  payment  however,  of  said  several  sums  to  A.  W.  Mellon,  whose  re- 
ceipts, delivered  to  the  first  party  within  ^e  days  after  due  and  prompt 
payment  of  each  installment  of  rent,  shall  oe  a  complete  discharge  of  the 
second  party  from  his  liability  for  said  installment  ♦  ♦  ♦  It  is  agreed 
between  the  parties  hereto  that  should  the  aforesaid  rent  or  any  part  there- 
of •♦  ♦  remain  unpaid  for  a  period  of  sixty  days  after  the  same  shall 
become  due  and  payable,  the  first  party  at  his  option  may  then  consider  the 
second  party  as  tenant  at  will  and  may  after  fifteen  days'  notice  in  writing, 
left  upon  the  premises,  re-enter  and  re-possess  himself  of  said  premises,  us- 
ing such  and  so  much  force  as  is  necessary  to  that  end.  And  the  second 
party,  for  himself,  his  heirs,  executors,  administrators  and  assigns,  hereby 
waives  the  benefit  of  all  laws  and  Acts  of  Assembly  exempting  property  of 
any  amount  of  value  from  levy  and  sale  on  execution  or  distress  for  rent 
upon  any  landlord's  warrant  that  may  be  issued,  or  upon  any  execution  or 
any  Judgment  that  may  be  recovered  for  rent  to  become  due  under  this 
lease.  It  is  further  agreed  between  the  parties  hereto  that  the  second  par- 
ty shall  give  up  possession  of  the  leased  premises  promptly  at  the  end  of 
the  term,  or  at  the  time  of  such  earlier  termination  thereof  as  may  result 
from  the  enforcement  of  this  contract  without  any  other  or  further  notice 
so  to  do  than  this  contract  expressly  provides  for.'* 

The  above  agreement  contains  other  provisions  unnecessary  here  to 
be  quoted.  Bayley  entered  into  possession  of  the  hotel  premises  under 
this  agreement  and  by  August  1,  1907,  made  default  with  respect  to  the 
payment  of  several  of  the  monthly  instalments,  amounting  in  the  ag- 
gregate to  upwards  of  $14,000.  Witherow  on  or  about  that  day  issued 
a  landlord's  warrant  for  the  collection  of  such  overdue  and  unpaid 
instalments  as  rent,  under  which  levy  was  made  upon  the  furniture, 
fixtures  and  other  chattels  of  Bayley  in  the  hotel.  Bayley  on  his  own 
petition,  filed  August  6,  1907,  was  on  that  day  adjudicated  a  bankrupt, 
and  on  the  same  day  Witherow  and  the  Pittsburgh  Brewing  Company 
obtained  the  appointment  of  the  South  Side  Trust  Company  of  Pitts- 
burgh as  receiver  to  take  charge  of  all  the  assets  of  the  bankrupt  and 
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conduct  the  business  of  the  hotel.  With  the  acquiescence  of  Witherow 
an  order  was  obtained  on  the  next  following  day  restraining  him  from 
further  proceeding  on  the  warrant.  Subsequently,  September  7,  1907, 
the  South  Side  Trust  Company  of  Pittsburgh  was  appointed  trustee  of 
the  estate  of  the  bankrupt.  During  the  course  of  the  administration  of 
the  bankrupt's  estate,  Witherow  became  the  purchaser  of  the  personal 
property  which  had  been  seized  under  the  distress  warrant  for  the  price 
of  $4,325,  which  amount  after  confirmation  of  the  sale  he  paid  to  the 
trustee.  The  trustee  filed  its  second  and  final  account  in  September, 
1908,  showing  a  balance  of  $267.83  due  the  trustee.  To  this  account 
Witherow  took  six  exceptibns.  It  is  unnecessary  to  refer  to  them  in 
detail.  They  were  all  bottomed  upon  or  related  either  directly  or  in- 
directly to  the  failure  of  the  trustee  to  recognize  his  claim  to  receive 
rent  under  the  above  mentioned  agreement  of  June  22,  1906.  The 
exceptions  were  overruled  by  the  referee,  and  in  his  findings  and  deci- 
sion Witherow  alleged  error.  There  are  thirteen  assignments.  They, 
like  his  exceptions  to  the  final  account  of  the  trustee,  all  turn  upon 
whatever  rights  he  may  have  had  under  the  agreement  of  June  22, 
1906 ;  for  it  does  not  appear  that  aside  from  that  agreement  he  has  any 
claim  against  the  estate  of  the  bankrupt.  The  decision  of  the  question 
presented  by  the  tenth  assignment  will  be  sufficient  to  dispose  of  this 
case.    That  assignment  is  as  follows : 

"lOth.  The  court  erred  in  dlsmisBing  the  ninth  exception  of  William 
Witherow  to  the  report  of  the  referee  relating  to  the  finding  by  the  referee 
that  the  right  of  distress  was  not  reserved  in  the  lease  aforesaid." 

The  ninth  exception  referred  to  is  as  follows : 

"Ninth.  The  referee  erred  in  his  finding  that  the  right  of  distress  was  not 
reserved  to  your  petitioner  by  the  terms  of  the  aforesaid  contract  of  lease." 

There  has  been  much  contention  between  counsel  over  the  question 
whether  the  agreement  of  June  22,  1906,  was  a  sub-lease,  on  the  one 
hand,  or,  on  the  other,  an  assignment.  But  in  the  view  we  take  of  the 
case  this  point  is  wholly  immaterial.  Whatever  name  may  be  applied 
to  that  instrument  or  whatever  may  be  its  general  nature,  the  vital 
question  is  whether  or  not  Witherow  had  a  right  under  its  provisions, 
express  or  implied,  by  any  proceeding  in  invitum  to  collect  as  rent  from 
Bayley  or  his  estate  in  bankruptcy  the  sum  or  any  part  of  the  sum  for 
which  the  distress  warrant  was  issued.  For  the  proper  determination 
of  this  question  the  agreement  must  be  read  as  a  whole.  It  is  true 
that  it  is  therein  stated  that  it  was  made  "for  the  purpose  of  establish- 
ing between  the  parties  hereto  the  relation  of  landlord  and  tenant,  with 
all  the  right  and  liabilities  attaching  to  that  relation  at  law,  in  equity 
and  by  statute,"  and,  further,  that  Bayley  "waives  the  benefit  of  all 
laws  and  Acts  of  Assembly  exempting  property  of  any  amount  of 
value  from  levy  and  sale  on  execution  or  distress  for  rent  upon  any 
landlord's  warrant  that  may  be  issued,  or  upon  any  execution  or  any 
judgment  that  may  be  recovered  for  rent  to  become  due  under  this 
lease.'*  It  is,  however,  nowhere  expressly  provided  in  the  agreement 
that  the  party  of  the  first  part,  Witherow,  shouW  have  a  right  to  issue 
a  landlord's  warrant  or  distrain  for  or  otherwise  collect  the  several 
sums  specified  as  rent  or  any  part  thereof.     It  is  expressly  provided, 
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on  the  contrary,  that  "actual  payment"  of  the  several  sums  specified 
as  instalments  of  rent  should  t^  made  to  Mellon  whose  receipts,  deliv- 
ered to  Witherow  as  stipulated,  should  be  a  complete  discharge  of 
Bayley  from  his  liability  for  the  instalments  so  receipted  for.  It 
fairly  may  be  inferred  from  the  somewhat  unusual  character  of  this 
provision  that  it  was  inserted  not  without  due  consideration  by  the 
parties,  and  to  effectuate  their  actual  intention.  Its  purpose  is  mani- 
fest. Bayley's  payment  of  the  stipulated  instalments  to  Mellon  would 
not  only  relieve  Witherow  from  all  obligation  to  pay  to  Mellon  cor- 
responding instalments  of  rent  equal  in  amount  falling  due  under 
the  lease  from  Mellon  to  him,  but  at  the  same  time  protect  Bayley 
against  the  enforcement  by  Witherow  of  what  would  otherwise  have 
been  a  liability  to  him  on  Bayley's  part.  The  provision  for  actual  pay- 
ment by  Bayley  to  Mellon  of  the  instalments  is  controlling.  It  domi- 
nates all  expressions  apparently  inconsistent  with  it.  It  conferred 
upon  Mellon  the  exclusive  right  to  demand  and  collect  the  stipulated 
instalments  from  Bayley,  and,  having  such  exclusive  right,  Mellon 
alone  had  authority  under  the  agreement  to  proceed  by  way  of  distress 
Against  Bayley's  property.  There  is  nothing  in  the  agreement  to  indi- 
cate that  the  instalments  so  to  be  paid  by  Bayley  to  Mellon  were  to  be 
received  by  the  latter  as  the  agent  of  Witherow  or  for  the  beneficial 
use  of  the  latter.  Nor  did  the  doctrine  of  subrogation  confer  upon 
Witherow  even  a  color  of  right  to  distrain.  It  does  not  appear  that  he 
paid  to  Mellon  any  instalment  or  any  part  thereof  accruing  after  the 
execution  of  the  agreement  between  Witherow  and  Bayley.  It  is 
unnecessary  to  express  any  opinion  as  to  the  effect  of  such  a  payment, 
had  one  been  made.  We  are  satisfied  that  Witherow  had  no  right  to 
distrain  for  the  instalments  in  question  or  to  receive  any  part  thereof 
from  the  estate  of  the  bankrupt.  This  conclusion  renders  any  consid- 
eration of  the  other  questions  raised  in  the  case  imnecessary.  For,  as 
already  stated,  aside  from  his  alleged  claim  for  rent  Witherow  has 
made  no  demand  against  the  bankrupt  estate.  The  decree  of  the 
court  bejow  must  be  affirmed,  with  costs,  and  it  is  so  ordered. 


(181  Fed.  756.) 

OOPB  v.  BEAUMONT. 

(Circuit  CJourt  of  Aw)eals,  Third  Circuit    October  3,  1910.) 

No.  1,288. 

1.  Contracts  (|  289*)  —  Work  and  Labor  (|  12*)  —  Building  Contract- 
Architect's  Certificate. 

Wbere  plaintiff  contracted  to  make  certain  alterations  and  additions 
to  a  building  under  the  directions  and  to  the  satisfaction  of  an  archi- 
tect, acting  as  agent  for  the  owner,  who  agreed  to  make  final  payment 
within  30  days  after  the  contract  was  finished,  provided  the  architect 
should  certify  in  writing  that  all  the  work,  on  the  performance  of  which 
payment  was  to  become  due,  was  done  to  liis  satisfaction,  and,  after 
the  contractor  had  completed  performance,  the  architect  refused  a  final 
certificate,  plaintiff  could  recover  on  the  contract,  provided  he  could 
prove  substantial  performance,  and  that  the  architect's  certificate  had 
been   fraudulently   withheld,   and   if  the  contract  had   not   been   sab- 

•For  other  caiei  tee  same  topic  &  8  mumbbb  in  Dec.  Jb  Am.  Dlgi.  1907  to  date,  Jb  Rep'r  IndezM 
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Btantially  performed,  but  the  work  done  was  accepted  by  tbe  owner, 
then  plaintiff  could  recover  the  reasonable  value  thereof  on  quantum 
meruit  under  the  common  counts. 

[Bd.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {§  1310,  1311; 
Dec.  Dig.  I  289;*   Work  and  Labor,  Cent  Dig.  {  27;   Dec.  Dig.  I  12.*] 

2l  Contbacts   (I   353*)  —  Building   Contract  —  Pebfohmance  —  Abchitect's 

CbBTIFIOATB— 1 NSTRUCTION  S. 

Where  a  building  contract  provided  for  payment  only  on  an  archi- 
tect's certificate,  which  was  refused,  and  the  builder  sued,  alleging  that 
the  certificate  had  been  fraudulently  withheld,  an  instruction  authori- 
zing a  recovery  on  the  contract  in  case  the  Jury  found  from  aH  the  ev- 
idence that  the  architect  ought  reasonably  and  fairly  to  have  been 
satisfied  with  the  work  and  approved  it  and  issued  his  final  certificate, 
was  erroneous,  as  substituting  the  Judgment  of  the  jury  for  that  of 
the  ardiitect. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |  1840;  Dec. 
Dig.  {  358.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Action  by  Wilbert  Beaumont  against  John  Purdy  Cope.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Reversed. 

C.  L.  Cole,  for  plaintiff  in  error. 

George  A.  Bourgeois,  for  defendant  in  error. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
ARCHBALD,  District  Judge. 

LANNING,  Circuit  Judge.  On  March  19,  1907,  Wilbert  Beau- 
mont, contractor,  and  John  Purdy  Cope,  owner  of  the  Water  Gap 
House,  at  Delaware  Water  Gap,  Pa.,  entered  into  a  written  agreement, 
by  which  Beaumont  agreed  to  make  certain  alterations  and  additions 
to  the  Water  Gap  House  ''under  the  direction  and  to  the  satisfaction 
of  S.  Hudson  Vaughn,  architect,  acting  as  agent  for  the  owner."  The 
contract  price  for  the  work  was  $22,710.  Seven  partial  payments,  ag- 
gregating $12,500,  were  required  to  be  made  during  the  progress  of 
the  work.  It  was  provided  that  the  eighth  and  final  payment  of  $10,- 
210  should  be  made  when  the  building  was  entirely  completed.  It  was 
further  provided : 

"Tliat  the  final  payment  shall  be  made  within  thirty  days  after  this  con- 
tract is  completely  finished,  provided  that  in  each  of  the  cases  the  architect 
shall  certify  in  writing  that  all  the  work  upon  the  performance  of  which  the 
payment  is  to  become  due  has  been  done  to  his  satisfaction." 

Beaumont  has  received  from  Cope  the  sum  of  $12,500. 

In  his  declaration  Beaumont,  the  plaintiff,  avers  generally  in  a  spe- 
cial count  the  performance  of  all  conditions  precedent  except  certain 
alterations,  which  he  declares  Cope,  the  defendant,  waived.  He  also 
avers  that  Vaughn,  the  architect,  fraudulently  neglected  and  refused 
to  issue  his  final  certificate.  The  claim  under  the  special  count  is  for 
$11,112.51.  The  declaration  also  contains  the  common  counts  in  in- 
debitatus assiunpsit  for  $25,000 ;  a  bill  of  particulars  being  added  con- 
taining an  item  for  extra  work  amounting  to  $955.24.  The  pleas  filed 
raise,  under  the  special  count,  the  issue  as  to  whether  the  final  cer- 

•For  oUier  casM  see  Mine  topic  &  f  mxjicbbb  in  Dec.  Jb  Am.  Digi.  1907  to  date,  Jb  Rep'r  Indesea 
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tificate  was  fraudulently  withheld  by  the  architect,  and  whether  the 
work  was  substantially  performed.  Issue  was  also  joined  on  the  com- 
mon counts. 

From  the  foregoing  statement  it  will  be  observed  that  the  case  has 
a  dual  aspect.  Recovery  might  be  had  under  the  special  count,  pro- 
vided the  contract  were  substantially  performed  and  the  architect's 
certificate  fraudulently  withheld;  on  the  other  hand,  if  the  contract 
were  not  substantially  performed,  but  the  work  done  was  accepted 
by  the  defendant.  Cope,  then  there  could  be  a  recovery  on  a  quantum 
meruit  under  the  common  counts.  Bozarth  v.  Dudley,  44  N.  J.  Law, 
304,  43  Am.  Rep.  373 ;  Dermott  v.  Jones,  2  Wall.  1,  17  L.  Ed.  762 ; 
Lumber  Co.  v.  Sharp,  190  Pa.  256,  42  Atl.  685 ;  Batchelor  v.  Kirk- 
bride  (C.  C.)  26  Fed.  899 ;  City  of  Elizabeth  v.  Fitzgerald,  114  Fed. 
547,  52  C.  C.  A.  321 ;  Chism  v.  Schipper,  51  N.  J.  Law,  1,  10  Atl. 
316,  2  L.  R.  A.  544,  14  Am.  St.  Rep.  668;  Welch  v.  Hubschmitt 
Co.,  61  N.  J.  Law,  57,  38  Atl.  824.  It  is  not  possible,  on  the  rec- 
ord before  us,  to  tell  on  which  of  the  two  grounds  of  recovery  the 
verdict  rests.  It  was  for  the  plaintiff  for  $10,828.01,  with  interest 
from  September  2,  1907.  It  was  not  for  the  full  amount  claimed. 
We  do  not  know  whether  the  jury  considered  the  work  substantially 
performed  and  the  certificate  fraudulently  withheld,  or  whether  the 
verdict  was  rendered  on  the  common  counts  on  the  theory  that  the 
work  was  accepted  by  the  defendant.  If,  therefore,  there  was  any 
error  in  the  charge  of  the  court  respecting  the  alleged  fraudulent 
vvithholding  of  the  architect's  certificate,  we  shall  be  compelled  to  re- 
verse the  judgment. 

One  of  the  assignments  of  error  is  that  the  court  erred  in  charg- 
ing the  jury  as  follows: 

•*As  to  the  certificate,  was  it  withheld  in  bad  faith?  Ought  the  architect,  in 
the  exercise  of  fair  and  reasonable  Judgment,  to  have  approved  the  work  and 
issued  the  final  certificate?  Was  he,  in  fact  satisfied  with  it,  although  he 
professed  to  be  dissatisfied?  Does  the  weight  of  all  the  evidence  bearing  upon 
this  question  show  that  the  certificate  was  rightfully  Withheld,  or  does  it 
show  that  it  was  fraudulently  witliheld?  That  is  to  say,  does  it  show  that 
the  architect  acted  in  bad  faith  in  withholding  it?  You  should  consider,  in 
this  connection,  the  acts  as  well  as  the  words  of  the  architect,  and  also  the 
condition  of  the  work,  as  to  whether  it  was  fully  performed  or  not  and  also 
Its  character,  and  all  other  evidence  tending  to  show  whether  or  not  the  archi- 
tect ought  reasonably  and  fairly  to  have  been  satisfied  with  the  work  and  ap- 
proved It,  and  issued  his  final  certificate.'* 

This  portion  of  the  charge  related,  of  course,  to  the  claim  based 
on  the  special  count.  The  contract,  as  we  have  seen,  provided  that 
the  work  was  to  be  done  imder  the  direction  and  to  the  satisfaction 
of  the  architect,  and  that  previous  to  each  payment  he  should  cer- 
tify in  writing  that  the  work  had  been  done  "to  his  satisfaction." 
This  was  the  contract  between  the  parties.  We  cannot  alter  it.  We 
cannot  require  that  the  liability  of  the  defendant  Cope  shall  depend 
upon  the  judgment  of  the  jury  as  to  whether  the  architect  ought 
"reasonably  and  fairly  to  have  been  satisfied  with  the  work  and  ap- 
proved it,  and  issued  his  final  certificate."  Some  of  the  language 
above  quoted  from  the  charge  is  unobjectionable,  but,  ending  as  it 
does,  with  the  distinct  statement  that  the  jury  should  consider  all 
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the  evidence  "tending  to  show  whether  or  not  the  architect  ought 
reasonably  and  fairly  to  have  been  satisfied  with  the  work  and  ap- 
proved it,  and  issued  his  final  certificate,"  it  gave  to  the  jury  an  im- 
proper direction  in  the  discharge  of  their  duty.  The  jury  may  have 
been  satisfied  that  the  architect  "ought  reasonably  and  fairly  to  have 
been  satisfied  with  the  work  and  approved  it,"  and  yet  the  architect, 
in  the  exercise  of  his  judgment,  may  have  differed  with  the  jury 
and  withheld  his  certificate  in  perfect  good  faith  and  without  fraud. 
In  Bradner  v.  RofFsell,  57  N.  J.  Law,  412,  31  Atl.  387,  the  high- 
est court  of  New  Jersey  said: 

"But  the  verdict  was  for  tbe  whole  of  the  unpaid  price,  and  must  obviously 
have  rested  upon  the  fraud  of  the  architect  in  withholding  a  complete  cer- 
tificate. In  presenting  that  subject  to  the  Jury,  the  trial  court  charged  that, 
if  not  waived,  it  (the  certificate  of  the  architect)  may  be  dispensed  with  only 
by  proof  that  the  certificate  was  withheld  by  fraud  on  the  part  of  the  archi- 
tect. It  would  be  prima  facie  evidence  of  fraud  if  the  architect  withheld  his 
certificate  without  any  substantial  reason  for  so  doing.*  An  exception  wa^ 
talsen  to  the  last  sentence  of  this  instruction,  and  an  assignment  of  error  Is 
based  thereon.  In  the  Supreme  Court  this  instruction  was  justly  deemed  open 
to  objection,  because  the  use  of  the  word  'substantial'  tended  to  substitute 
the  judgment  of  the  jury  for  the  decision  of  the  architect.  In  Chism  v.  Schip- 
per,  the  learned  Chief  Justice,  who  delivered  the  opinion  of  the  majority  of 
the  court,  carefully  pointed  out  the  need  of  watchful  judicial  supervision'  over 
the  determination  of  juries  on  this  question,  and  declared  that  the  architect's 
conduct  could  not  be  impeached  for  want  of  skill  or  knowledge,  or  because  his 
judgments  do  not  agree  with  those  of  others.  To  instruct  a  jury  that  they 
may  find  fraud  from  the  withholding  of  such  a  certificate  without  a  sul}Stan- 
tial  reason  is  to  permit  them  to  determine  what  are  substantial  reasons,  and, 
if  in  their  judgment  there  are  none,  then,  though  the  architect's  judgment 
may  be  honestly  othenvise,  to  convict  him  of  fraud." 

In  Gwynne  v.  Hitchner  &  Yerkes,  66  N.  J.  Law,  97,  48  Atl.  571, 
it  appears  that  Gwynne  agreed  on  his  part  to  perform  his  work  as 
an  employe  of  Hitchner  and  Yerkes  *'in  a  workmanlike  manner  and 
satisfactory  to  said  Hitchner  and  Yerkes."  Before  the  expiration  of 
the  stipulated  term  of  service,  Gwynne  was  discharged  by  his  em- 
ployers, and  he  thereupon  sued  to  recover  damages  for  the  alleged 
breach  of  the  contract.  The  trial  judge  charged  the  jury  that  if  it 
found  that  the  plaintiff  did  not  do  the  work  in  a  skillful  and  work- 
manlike manner  the  employers  were  entitled  to  a  verdict,  but  if  it 
was  found  that  the  plaintiff  did  his  work  in  a  workmanlike  and 
skillful  manner  and  to  the  reasonable  satisfaction  of  the  employers, 
not  to  the  satisfaction  that  would  be  the  result  of  a  whim  or  fancy 
or  notion,  then  the  plaintiff  was  entitled  to  a  verdict.  The  Supreme 
Court  said:  "In  substance  and  effect,  the  trial  judge  left  it  to  the 
jury  to  determine,  under  the  evidence,  whether  the  employers  had 
any  reasonable  cause  to  be  dissatisfied,  and,  if  not,  then  the  plain- 
tiff was  entitled  to  recover.''  It  was  held  that  the  instructions  given 
by  the  trial  judge  were  erroneous,  and  the  judgment  was  reversed. 

If  it  were  possible  for  us  to  satisfy  ourselves  that  the  verdict  of 
the  jury  in  the  case  now  in  hand  rested  upon  the  common  counts 
and  not  on  the  special  count,  we  might  perhaps  affirm  the  judgment. 
But  we  cannot  do  this.  The  fact  is  that  no  special  importance  seems 
to  have  been  attached  to  the  common  counts  in  the  course  of  the 
trial,  and  on  the  argument  before  us  they  were  scarcely  rnentione(J. 
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It  is  unnecessary  to  refer  to  the  other  assignments  of  error.  We 
are  forced  to  the  conclusion  that  the  above-quoted  instruction  to  the 
jury  vitiates  the  verdict  and  the  judgment  entered  on  it.  The  judg- 
ment is  therefore  reversed  and  the  record  remanded,  with  direction 
to  award  a  venire  de  novo. 


(181   Fed.  760.) 

LEONARD  V.  LENNOX. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  21,  1910.) 

No.  2,721. 

(Syllabus  hy  the  Court.) 

1.  PuBUC  Lands  (J  110*) — EJssentials  of  Right  to  Patent. 

To  entitle  one  to  a  patent  under  the  public  land  laws  it  Is  essential, 
among  other  things,  that  he  comply  with  all  the  requlr^nents  of  the 
statute  under  which  he  seeks  the  title  and  the  authoritative  regulations 
of  the  Land  Department  thereunder. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §§  308,  309; 
Dec.  Dig.  §  110.*1 

2.  Public  Lands  (§  110*) — Right  to  Patent  as  Affected  by  Mineral  CbaR" 

acteb  of  Land— Time  to  Which  Inquiby  Must  be  Dibected. 

When  the  right  to  a  patent  under  such  a  law  as  the  soldler^s  addi- 
tional homestead  law  depends  upon  whether  the  land  Is  agricultural  or 
is  known  to  be  chiefly  valuable  for  coal,  that  question  must  be  deter- 
mined according  to  the  conditions  existing  at  the  time  when  the  appli- 
cant complies  with  all  the  requirements  of  the  statute  and  the  authori- 
tative regulations.  If  at  that  time  the  land  is  not  known  to  be  chiefly 
valuable  for  coal,  he  acquires  a  right  to  a  patent  which  will  not  be  dis- 
turbed by  a  subsequent  change  in  the  conditions;  but,  if  before  such 
compliance  it  is  discovered  that  the  land  is  thus  valuable  for  coal,  noth- 
ing that  he  subsequently  may  do  will  give  him  a  right  to  a  patent,  be- 
cause land  known  to  be  of  that  character  is  not  subject  to  acquisition 
under  such  a  law,  but  only  under  the  coal  land  law. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  S  308:  Dec. 
Dig.  §  llO.*] 

3.  Evidence  (§  47*) — Regulations  of  Land  Depabtment— Judicial  Notice. 

Courts  take  judicial  notice  of  the  regulations  of  the  Land  Department, 
and  when  required  to  pass  upon  the  existence  of  a  particular  regulation, 
as  when  ascertaining  any  other  fact  of  which  they  take  Judicial  notice, 
may  resort  to  any  source  of  information  which  in  its  nature  is  calculated 
to  be  trustworthy  and  helpful,  always  seeking  first  for  that  which  Is 
most  aw>ropriate. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  S  69:    Dec.  Dig. 

§   4:7,*] 

4.  Public  Lands  (§  97*) — ^Land  Depabtmeni^Poweb  to  Pbescbibe  Regu- 

lations. 

The  Commissioner  of  the  General  Land  Oflice  and  the  Secretary  of  the 
Interior,  although  powerless  to  adopt  a  regulation  which  is  in  any  wise 
Inconsistent  with,  or  repugnant  to,  the  public  land  laws,  are  empowered 
to  enforce,  by  appropriate  regulations,  every  part  of  those  laws,  as  to 
which  it  is  not  otherwise  specially  provided. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  §§  288,  289; 
Dec.  Dig.  §  97.*] 
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5.  Public  Lands  (J  98*) — ^Regulation  Requibing  Nonsaline  Showing. 

The  regulation  of  the  Land  D^artment  prescribed  November  19,  1901, 
requiring  applicants  under  the  nonmlneral  laws  to  support  their  appli- 
cations by  a  showing  that  the  land  applied  for  Is  nonsaline,  is  a  valid 
regulation,  and  an  applicant  under  the  soldler*s  additional  homestead  law 
does  not  do  all  that  he  Is  required  to  do  to  entitle  him  to  a  patent  until 
he  complies  with  that  regulation. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §  290;  Dec. 
Dig.  $  98.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Bill  by  William  Lennox  against  John  C.  Leonard.  Decree  for  plain- 
tiff, and  defendant  appeals.    Reversed,  with  directions. 

William  V.  Hodges  (Clayton  C.  Dorsey,  A.  A.  Hoehling,  Jr.,  and  C. 
W.  Darrow,  on  the  brief),  for  appellant. 

Joseph  C.  Helm  and  John  R.  Dixon  (C.  A.  Roberts,  on  the  brief), 
for  appellee. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WILLIAM  H.  MUNGER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  Under  a  patent  from  the 
United  States  issued  to  him  under  the  coal  land  law  (Rev.  St.  §  2347 
et  seq.  [U.  S.  Comp.  St.  1901,  p.  1440]),  the  appellant  holds  the  title  to 
a  parcel  of  land  in  Colorado  which  the  appellee  insists  should  have  been 
patented  to  him  under  the  soldier's  additional  homestead  law  (Rev. 
St.  §  2306  [U.  S.  Comp.  St.  1901,  p.  1415]),  and  would  have  been  so 
patented  but  for  a  material  error  of  law  committed  by  the  Land  De- 
partment in  a  contest  between  the  appellant  and  the  appellee  relating 
to  the  character  of  the  land. 

Public  lands  known  to  be  chiefly  valuable  for  their  deposits  of  coal 
are  not  subject  to  acquisition  under  the  soldier's  additional  homestead 
law,  but  only  under  the  coal  land  law,  and,  upon  the  evidence  produced 
in  the  contest  just  mentioned,  the  Land  Department  found  that  the 
land  now  in  question  was  known  to  be  chiefly  valuable  for  its  deposits 
of  coal  and  because  of  that  finding  rejected  an  application  by  the  ap- 
pellee to  enter  the  land  as  a  soldier's  additional  homestead  and  sus- 
tained an  application  by  the  appellant  to  purchase  it  as  coal  land.  The 
appellee's  application  had  been  presented  to  the  local  land  office  on 
April  19,  1902,  and,  without  allowance  or  rejection  by  that  office,  had 
been  forwarded  to  the  General  Land  Office  at  Washington  for  exam- 
ination and  consideration,  as  was  required  by  an  authoritative  and  long- 
existing  regulation.  As  so  presented  and  forwarded,  the  application 
was  complete  and  perfect,  in  the  sense  that  nothing  remained  to  be 
done  by  the  appellee  to  entitle  him  to  a  patent,  unless  it  was  incum- 
bent upon  him,  under  another  regulation,  to  support  the  application  by* 
a  showing  that  the  land  was  not  saline;  that  is,  did  not  contain  salt 
springs,  or  deposits  of  salt  in  any  form,  rendering  it  chiefly  valuable 
therefor.  The  application  was  accompanied  by  a  nonmineral  affidavit, 
but  not  by  a  showing  that  the  land  was  not  saline.  This  omission,  if 
it  was  such,  was  supplied  after  the  hearing  in  the  contest,  but  not  be- 
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fore.  In  the  meantime  the  appellant,  alleging  that  the  land  was  chiefly 
valuable  for  its  deposits  of  coal,  made  application  to  purchase  it  under 
the  coal  land  law,  and  this  led  to  the  contest  and  a  full  hearing  therein, 
as  a  result  of  which  it  was  found  that  the  land  was  chiefly  valuable 
for  its  deposits  of  coal  and  was  known  to  be  so  when  the  contest  was 
initiated.  This  finding  was  rested  principally  upon  evidence  of  ex- 
ploration of  the  land  and  discoveries  of  coal  therein  by  the  appellant 
subsequently  to  the  presentation  of  the  appellee's  application  and  prior 
to  the  initiation  of  the  contest;  and,  whilst  the  appellee  objected  to 
the  consideration  of  this  evidence,  effect  was  given  to  it  because  the 
Commissioner  of  the  General  Land  Office  and  the  Secretary  of  the  In- 
terior were  of  opinion,  as  is  disclosed  by  their  decisions,  that  an  au- 
thoritative regulation  in  force  at  the  time  of  the  appellee's  application 
required  him  to  support  it  by  a  showing  that  the  land  was  not  saline, 
that  in  the  absence  of  such  a  showing  his  application  was  incomplete 
in  the  sense  that  he  had  not  done  all  that  he  was  required  to  do  to  en- 
title him  to  a  patent,  and  that  in  consequence  the  character  of  the  land 
was  not  to  be  determined  solely  by  the  conditions  existing  at  the  time 
the  application  was  presented,  but  in  the  light  of  any  subsequent  ex- 
ploration and  discoveries  which  may  have  occurred  while  the  applica- 
tion was  still  incomplete. 

After  these  proceedings  in  the  Land  Department  had  resulted  in  the 
sale  and  patenting  of  the  land  to  the  appellant  under  the  coal  land  law, 
the  appellee  by  this  suit  sought  to  charge  the  appellant  as  a  trustee  and 
to  obtain  an  enforced  conveyance ;  the  theory  upon  which  the  suit  was 
brought  being  that  the  Land  Department  in  considering  and  giving 
effect  to  the  evidence  of  the  subsequent  exploration  and  discoveries 
committed  a  material  error  of  law  which  resulted  in  the  patenting  of 
the  land  to  the  appellant  when  it  should  have  been  patented  to  the  ap- 
pellee. In  the  Circuit  Court  this  theory  prevailed,  and  the  appellee  ob- 
tained a  decree  which  is  challenged  by  this  appeal. 

The  questions  presented  must  be  considered  in  the  light  of  these 
well-settled  rules  relating  to  the  administration  and  execution  of  the 
public  land  laws : 

1.  When  a  patent  is  issued  by  the  officers  of  the  Land  Department, 
to  whose  supervision  and  control  are  intrusted  the  various  proceedings 
incident  to  the  disposal  of  the  public  lands,  all  reasonable  presump- 
tions are  indulged  in  support  of  their  action,  and  it  is  only  when  it  is 
clear  that  some  material  error  of  law,  imposition,  or  fraud  has  resulted 
in  the  issuance  of  a  patent  to  one  applicant  when  it  should  have  been 
issued  to  another  that  the  action  of  those  officers  successfully  can  be 
called  in  question  and  the  patentee  declared  a  trustee  for  the  unsuc- 
cessful applicant  and  required  to  transfer  the  title  to  him. 

2.  To  entitle  an  unsuccessful  applicant  to  such  relief,  it  is  incum- 
bent upon  him  affirmatively  and  clearly  to  show  not  merely  that  his 
claim  to  the  land  was  older  or  better  than  that  of  the  patentee,  but  that 
it  was  such  a  claim  as  in  law  should  have  been  respected  by  the  Land 
Department  and,  being  respected,  would  have  given  him  the  patent. 

3.  When  one  becomes  entitled  to  a  patent,  he  is  treated  as  the  bene- 
ficial owner  of  the  land,  and  the  United  States  is  regarded  as  holding 
the  naked  legal  title  in  trust  for  him,  and,  if  in  this  situation  the  Land 
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Department  transfers  the  title  to  another,  he  takes  tt  charged  with  the 
trust. 

4.  To  entitle  one  to  a  patent  it  is  essential,  amonp  other  things,  that 
he  comply  with  all  the  requirements  of  the  statuie  under  which  he 
seeks  the  title  and  the  authoritative  regulations  of  the  Land  Depart- 
ment thereunder. 

5.  When  the  right  to  a  patent  under  such  a  law  as  the  soldier's  ad- 
ditional homestead  law  depends  upon  whether  the  land  is  agricultural 
or  is  known  to  be  chiefly  valuable  for  coal,  that  question  must  be  de- 
termined according  to  the  conditions  existing  at  the  time  when  the  ap- 
plicant complies  with  all  the  requirements  of  the  statute  and  the  au- 
thoritative regulations.  If  at  that  time  the  land  is  not  known  to  be 
chiefly  valuable  for  coal,  he  acquires  a  right  to  a  patent  which  will  not 
be  disturbed  by  a  subsequent  change  in  the  conditions ;  but,  if  before 
such  compliance  it  is  discovered  that  the  land  is  thus  valuable  for  coal, 
nothing  that  he  subsequently  may  do  will  give  him  a  right  to  a  patent, 
because  land  known  to  be  of  that  character  is  not  subject  to  acquisi- 
tion under  such  a  law,  but  only  under  the  coal  land  law.  ♦ 

The  bill  of  complaint  charges  that  at  the  time  of  presenting  his  ap- 
plication to  the  local  land  office  the  appellee  fully  complied  with  all 
the  requirements  of  the  law  and  the  regulations  of  the  Land  Depart- 
ment relating  to  such  applications,  that  he  then  lawfully  secured  an 
entry  of  the  land  and  became  its  equitable  owner,  that  there  was  no 
authoritative  regulation  requiring  him  to  support  his  application  by  a 
showing  that  the  land  was  not  saline,  that  even  if  there  was  such  a 
regulation  the  local  land  officers  waived  compliance  therewith  by  not 
insisting  thereon,  and  that  the  finding  respecting  the  character  of  the 
land  was  not  sustained  by  any  substantial  evidence.  These  allegations, 
it  is  insisted  by  the  appellee,  must  be  regarded  as  admitted,  because  in 
the  Circuit  Court  the  case  was  heard  upon  a  general  demurrer  to  the 
bill.  But  we  think  the  allegations  and  the  admission  are  materially  re- 
strained by  what  otherwise  is  disclosed  by  the  bill  and  the  exhibits 
which,  in  terms,  are  made  part  of  it.  The  exhibits  embrace  copies  of 
the  proceedings  in  the  Land  Department,  including  the  evidence  in  the 
contest,  and  it  appears  from  them  that  the  appellee  did  not  support 
his  application  by  a  showing  that  the  land  was  not  saline,  save  as  he 
did  so  after  the  hearing  in  the  contest,  that  his  application  was  not  al- 
lowed or  passed  to  entry,  and  that  the  evidence  in  the  contest  was  such 
that  the  finding  therein  cannot  be  disturbed  unless  the  character  of  the 
land  was  to  be  determined  solely  by  the  conditions  existing  at  the  time 
of  the  appellee's  application. 

On  the  part  of  the  appellant  it  is  said  that  in  the  contest  the  evi- 
dence of  the  conditions  existing  at  the  time  of  the  appellee's  applica- 
tion justified  a  finding  that  the  land  at  that  time  was  known  to  be 
chiefly  valuable  for  coal,  and  with  this  as  a  premise  it  is  argued  that 
the  action  of  the  Land  Department  in  considering  and  giving  effect  to 
the  evidence  of  the  subsequent  exploration  and  discoveries  properly 
may  be  disregarded.  But  as  the  Land  Department's  finding  was  silent 
respecting  the  known  character  of  the  land  at  the  time  of  the  appel- 
lee's application  and  was  rested  largely  upon  the  evidence  of  the  sub- 
sequent exploration  and  dRcoveries,  it  will  be  assumed,  without  so  de- 
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ciding,  that  it  is  necessary  to  inquire  whether  this  evidence  rightly  was 
considered  and  given  effect. 

The  appellant  insists  that  the  action  of  the  officers  of  the  Land  De- 
partment in  respect  of  this  evidence  was  right,  even  if  the  appellee  had 
done  all  that  he  was  required  to  do  to  entitle  him  to  a  patent,  because 
his  application  had  not  been  allowed  or  passed  to  entry.  This  incisc- 
ence  cannot  prevail.  It  not  only  is  opposed  to  the  settled  rule  that 
the  character  of  the  land — whether  agricultural  or  known  to  be  chiefly 
valuable  for  coal — must  be  determined  according  to  the  conditions  ex- 
isting at  the  time  when  the  applicant  does  all  that  he  is  required  to  do 
to  entitle  him  to  a  patent,  but  is  grounded  in  a  misapprehension  of  the 
authority  and  duty  of  the  officers  of  the  Land  Department  in  respect 
of  such  an  application.  Whilst  it  undoubtedly  is  subject  to  examina- 
tion and  consideration  by  them,  this  is  not  that  they  may  elect  whether 
or  not  they  will  consent  to  its  allowance,  but  that  they  may  ascertain 
whether  or  not  the  applicant  has  acquired  a  right  to  its  allowance — a 
right  which  is  acquired,  if  acquired  at  all,  at  that  point  of  time  when 
the  applicant  has  done  all  that  he  is  required  to  do  in  the  premises  in- 
stead of  at  the  time  of  its  recognition  by  them. 

From  what  has  been  said  it  is  evident  that  the  principal  question  in 
the  case  is :  Was  it  incumbent  upon  the  appellee  to  support  his  appli- 
cation by  a  showing  that  the  land  was  not  saline?  As  has  been  seen, 
the  Commissioner  of  the  General  Land  Office  and  the  Secretary  of  the 
Interior  ruled  that  there  was  an  authoritative  regulation  to  that  effect, 
and  so  answered  the  question  in  the  affirmative.  Of  course,  their  rul- 
ing that  there  was  such  a  regulation  is  entitled  to  great  respect,  par- 
ticularly as  it  relates  to  a  matter  peculiarly  within  their  knowledge, 
and  yet  it  is  not  necessarily  conclusive.  Courts  take  judicial  notice  of 
the  regulations  of  the  Land  Department  and  when  required  to  pass 
upon  the  existence  of  a  particular  regulation,  as  when  ascertaining  any 
other  fact  of  which  they  take  judicial  notice,  may  resort  to  any  source 
of  information  which  in  its  nature  is  calculated  to  be  trustworthy  and 
helpful,  always  seeking  first  for  that  which  is  most  appropriate.  Cos- 
mos Co.  V.  Gray  Eagle  Co.,  190  U.  S.  301,  309,  23  Sup.  Ct.  629,  47  L. 
Ed.  1064;  Caha  v.  United  States,  152  U.  S.  211,  221,  14  Sup.  Ct.  513, 
38  L.  Ed.  415;  Jones  v.  United  States,  137  U.  S.  202,  216,  11  Sup. 
Ct.  80,  34  L.  Ed.  691 ;  Jenkins  v.  Collard,  145  U.  S.  546,  560,  12  Sup. 
Ct.  868,  36  L.  Ed.  812.  Because  of  the  appellee's  insistent  assertion 
that  no  regulation,  such  as  that  named  in  the  decisions  of  the  Commis- 
sioner and  the  Secretary,  was  in  existence  on  April  19,  1902,  the  time 
when  his  application  was  presented  at  the  local  land  office,  we  have 
secured  copies  of  the  records  of  the  General  Land  Office  bearing  on 
that  question  and  have  considered  them  in  the  light  of  additional  briefs 
which  were  submitted  after  the  attention  of  counsel  was  directed  to 
them.  Plainly  these  records  constitute  a  source  of  information  which 
is  not  only  trustworthy  and  helpful,  but  also  the  most  appropriate  in 
the  circumstances. 

A  better  appreciation  will  be  had  of  the  information  so  secured,  if 
reference  first  be  made  to  the  antecedent  situation.  Colorado  was  one 
of  the  states  in  which  the  mineral  land  laws  were  in  force  and  in  which 
public  lands  known  to  be  chiefly  valuable  for  gold,  silver,  copper,  coal, 
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or  other  minerals,  not  including  salines,  were  subject  to  acquisition 
only  under  those  laws.  A  regulation  of  the  Land  Department,  which 
was  coextensive  with  those  laws  and  of  long  standing,  required  each 
applicant  for  an  entry  under  any  other  land  law  to  support  his  appli- 
cation by  a  showing  that  the  character  of  the  land  sought  to  be  entered 
was  such  that  it  was  subject  to  acquisition  under  that  law,  and  not  un- 
der the  mineral  land  laws;  and  among  the  forms  prescribed  by  the 
Land  Department  for  the  use  of  applicants  was  a  nonmineral  affidavit 
embracing  what  was  deemed  a  satisfactory  showing  under  that  regula- 
tion in  the  then  state  of  the  law.  Whilst  this  was  the  situation,  Con- 
gress enacted  a  statute  whereby  public  lands  ''containing  salt  springs, 
or  deposits  of  salt  in  any  form,  and  chiefly  valuable  therefor,"  became 
subject  to  acquisition  only  under  the  mineral  land  laws.  Act  Jan.  31, 
1901,  31  Stat.  745,  c.  186  (U.  S.  Comp.  St.  1901,  p.  1435). 

Coming  now  to  the  records  before  mentioned,  the  facts  disclosed 
by  them  are  these : 

On  November  14,  1901,  following  the  enactment  of  the  saline  land 
act,  the  Commissioner  of  the  General  Land  Office  wrote  to  the  Secre- 
tary of  the  Interior  a  letter,  which,  after  referring  to  the  change 
wrought  by  that  act,  proceeded  as  follows : 

'*I  am  of  the  opinion  that  it  would  be  best  to  amend  nonmineral  affidavit 
(form  4-062)  by  inserting  after  the  word  'deposit*  the  second  time  it  occurs 
therein,  the  following  words:  *That  the  land  contains  no  salt  springs,  or  de- 
posits of  salt  in  any  form,  sufficient  to  render  it  chiefly  valuable  therefor.' 
And  I  have  the  honor  to  submit  herewith  ^a  form  of  affidavit  so  amended  and 
to  recommend  that  the  same  receive  your  approval  and  that  I  be  authorized 
to  substitute  it  for  the  form  now  in  use." 

On  the  same  day  of  Secretary  answered,  saying  (31  Land  Dec.  130) : 

•  "The  Department  Is  in  receipt  of  your  communication  of  ♦  ♦  •  Novem- 
ber 14,  1901.  ♦  •  •  recommending  that  said  regular  nonmireral  nffidavit 
be  amended  by  inserting  therein,  at  the  proper  place,  the  words:  That  the 
land  contains  no  salt  springs,  or  dexwslts  of  salt  in  any  form,  sufficient  to 
render  it  chiefly  valuable  therefor.'  •  •  ♦  Your  recommendation  ♦  ♦  ♦ 
is  •  ♦  ♦  approved,  and  you  are  authorized  to  make  such  amendment  and 
to  require  the  amendment  to  be  used,  in  all  future  nonmineral  entries  in 
states  and  territories  where  the  general  mining  laws  are  applicable.*' 

Five  days  thereafter  the  Commissioner  sent  to  the  officers  of  each 
of  the  several  local  land  offices  in  the  states  and  territories  in  which 
the  mineral  land  laws  were  in  force  the  following  circular  letter : 

"Under  departmental  instructions  of  November  14,  1901,  nonmineral  affi- 
davit is  required  in  all  states  and  territories  to  which  the  general  mining 
laws  are  applicable,  said  nonmineral  affidavit  having  been  changed  by  adding 
thereto,  after  the  word  'deposit'  in  the  thirteenth  line  of  the  l)ody  of  the  affi- 
davit, the  following:  That  the  land  contains  no  salt  spring,  or  deposits  of 
salt  In  any  form,  sufficient  to  render  It  chiefly  valuable  therefor.*  This  will 
govern  all  future  applications.  Copy  of  form,  as  approved  by  the  Depart- 
ment, will  follow." 

By  the  Commissioner's  direction,  the  new  form  of  affidavit  was  then 
printed  and  a  supply  thereof  forwarded  to  each  of  such  local  land  of- 
fices for  the  use  of  applicants.  Just  when  the  circular  letter  and  the 
newly  printed  form  of  affidavit  were  received  at  the  Glenwood  Springs, 
Colo.,  land  office,  at  which  the  appellee's  application  was  presented, 
does  not  appear,  but  photographic  copies  of  other  applications  pre- 
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sented  at  that  office  in  December,  1901,  and  January,  1902,  and  tlien 
forwarded  to  the  General  Land  Office,  show  the  interlineation  of  the 
nonsaline  clause  in  the  old  printed  form  of  affidavit  at  the  place  desig- 
nated in  the  circular  letter  and  also  the  use  of  the  newly  printed  form, 
so  it  is  a  necessary  inference  that  both  the  letter  and  the  newly  printed 
form  of  affidavit  were  received  at  the  Glenwood  Springs  office  three 
or  four  months  before  April  19,  1902,  the  time  when  the  appellee's  ap- 
plication was  presented. 

These  facts  make  it  plain  that  the  change  in  the  prescribed  form  of 
nonmineral  affidavit  was  made  by  the  Commissioner  with  the  approval 
of  the  Secretary,  that  the  circular  letter  of  the  former  was  issued  with 
the  approval  of  the  latter,  and  that  appropriate  publicity  was  given  to 
what  was  so  done.  Wolsey  v.  Chapman,  101  U.  S.  755,  770,  25  L.  Ed. 
915.  And  this  being  so,  it  does  not  admit  of  any  doubt  that  at  the 
time  of  the  appellee's  application  there  was  a  regulation  making  it  in- 
cumbent upon  him  to  support  his  application  by  a  showing  that  the 
land  was  not  saline.  True,  the  Secretary's  approval  was  not  written 
upon  the  circular  letter,  but  no  particular  form  of  approval  was  re- 
quired, and  so  the  antecedent  authorization  so  plainly  expressed  in  the 
Secretary's  letter  was  sufficient.  Wolsey  v.  Chapman,  supra;  Wood 
V.  Beach,  156  U.  S.  548,  550,  15  Sup.  Ct.  410,  39  L.  Ed.  528 ;  In  re 
Brodie,  63  C.  C.  A.  419,  128  Fed.  665. 

The  power  of  those  officers  under  the  law  to  adopt  such  a  regulation 
is  not  reasonably  open  to  question.  Although  powerless  to  adopt  a 
regulation  which  is  in  any  wise  inconsistent  with  or  repugnant  to  the 
public  land  laws,  they  possess  ample  power  to  enforce,  by  appropriate 
regulations,  every  part  of  those  laws,  as  to  which  it  is  not  otherwise 
specially  provided.  Williamson  v.  United  States,  207  U.  S.  425,  462, 
52  L.  Ed.  278;^  Cosmos  Co.  v.  Gray  Eagle  Co.,  190  U.  S.  301,  309,  23 
Sup.  Ct.  692,  47  L.  Ed.  1064 ;  United  States  v.  Bailey,  9  Pet.  238,  254, 
9  L.  Ed.  113;  United  States  v.  Macdaniel,  7  Pet.  1,  14,  8  L.  Ed.  587. 
The  newly  enacted  saline  land  act  in  effect  prohibited  the  acquisition 
of  public  lands  chiefly  valuable  for  salines  under  any  law  other  than 
the  mineral  land  laws,  and  neither  it  nor  any  other  law  designated  any 
particular  means  by  which  this  prohibition  was  to  be  enforced.  Thus 
the  selection  of  some  appropriate  means  devolved  upon  the  Commis- 
sioner, subject  to  the  Secretary's  approval.  Rev.  St.  §§  441,  453,  2478 
(U.  S.  Comp.  St.  1901,  pp.  253,  257,  1586) ;  Bishop  of  Nesqually  v. 
Gibbon,  158  U.  S.  155,  166,  15  Sup.  Ct.  779,  39  L.  Ed.  931.  Neither 
those  officers  nor  their  subordinates  could  be  expected  to  have  a  per- 
sonal knowledge  of  what  public  lands  were  chiefly  valuable  for  salines, 
and  little  or  no  information  of  value  on  the  subject  would  be  afforded 
by  the  records  in  their  custody.  See  United  States  v.  Minor,  114  U. 
S.  233,  240,  5  Sup.  Ct.  836,  29  L.  Ed.  110;  Barden  v.  Northern  Pacific 
R.  R.  Co.,  154  U.  S.  288,  320,  14  Sup.  Ct.  1030,  38  L.  Ed.  992;  Kern 
Oil  Co.  V.  Clarke,  30  Land  Dec.  550,  566 ;  Gray  Eagle  Co.  v.  Clarke, 
Id.  570,  580.  Then,  of  all  persons,  none  so  reasonably  could  be  ex- 
pected to  be  well  informed  respecting  a  particular  tract  of  public  land 
as  one  who,  having  selected  it  from  among  others,  makes  application 
therefor  under  the  land  laws.  In  this  situation  the  Commissioner,  with 
the  Secretary's  approval,  adopted  the  regulation  in  question,  and  in 

^  28  Sup.  ct.  163. 
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doing  so  merely  applied  to  a  new  situation  a  general  requirement,  run- 
ning through  all  the  regulations  of  the  Land  Department,  to  the  ef- 
fect that  applicants  for  public  land  must  show  that  the  character  of 
the  land  applied  for  is  such  that  their  applications  lawfully  may  be  al- 
lowed. These  considerations  sufficiently  indicate  that  the  regulation 
is  not  inappropriate  or  unreasonable. 

In  urging  its  invalidity  the  appellee  places  some  reliance  upon  sec- 
tion 2290  of  the  Revised  Statutes,  as  amended  by  Act  March  3,  1891, 
26  Stat.  1097,  c.  561,  §  5  (U.  S.  Comp.  St.  1901,  p.  1389),  which  declares 
that  applicants  under  the  general  homestead  law,  who  comply  with 
certain  enumerated  conditions,  which  do  not  include  a  showing  re- 
specting the  character  of  the  land  applied  for,  "shall  be  permitted  to 
enter  the  amount  of  land  specified'';  the  argument  presented  in  this 
connection  being  that  the  legislative  enumeration  of  particular  con- 
ditions is  an  implied  prohibition  against  the  imposition  of  others  by 
executive  regulation.  We  think  the  argument  must  fail,  and  for  these 
reasons:  Section  2290  does  not  say  that,  upon  compliance  with  the 
eniunerated  conditions,  the  applicant  shall  be  permitted  to  enter  the 
land  applied  for,  but  only  that  he  shall  be  permitted  to  enter  "the 
amount  of  land  specified,"  meaning  the  number  of  acres  named  in  the 
preceding  section.  The  prohibition  against  the  acquisition  of  mineral, 
coal,  and  saline  lands  under  the  homestead  law  does  not  arise  from 
anything  contained  in  that  law,  but  from  provisions  in  the  mineral, 
coal,  and  saline  land  laws,  which  take  precedence  over  and  qualify  the 
homestead  law  in  that  regard.  Section  2290  is  a  part  of  the  general 
homestead  law  and  relates  to  the  enforcement  of  its  restrictive  provi- 
sions, but  not  to  the  enforcement  of  the  prohibitive  or  qualifying  pro- 
visions of  the  mineral,  coal,  and  saline  land  laws.  As  to  the  latter, 
the  means  of  enforcement  are  not  specially  prescribed  by  statute,  and 
so  may  be  designated  by  executive  regulation  under  sections  441,  453, 
and  2478  of  the  Revised  Statutes,  which  empower  the  Commissioner, 
under  the  direction  of  the  Secretary,  to  enforce,  "  by  appropriate  regu- 
lations," every  part  of  the  public  land  laws,  as  to  which  it  is  not  other- 
wise specially  provided. 

The  old  form  of  nonmineral  affidavit  contained  a  declaration  that 
the  land  applied  for  was  not  known  to  be  valuable  for  gold,  silver,  cin- 
nabar, lead,  tin,  copper,  coal  "or  other  valuable  mineral  deposit,"  and 
also  a  declaration  that  the  land  was  "essentially  nonmineral,"  and  be- 
cause of  this  it  is  said  that  there  was  no  occasion  for  the  use  of  the 
nonsaline  clause  as  required  by  the  new  regulation.  Of  course,  it 
must  be  conceded  that  the  words  "mineral  deposit"  and  "mineral"  in 
their  larger  signification  embrace  salines,  and  also  that  by  the  enact- 
ment of  the  saline  land  act  public  lands  chiefly  valuable  for  salines  be- 
came in  legal  contemplation  mineral  lands.  But  does  it  follow  that 
applicants  would  have  regarded  the  old  form  of  affidavit  as  embracing 
salines?  The  words  "mineral  deposit"  and  "mineral"  are  variously 
used;  sometimes  with  the  larger  signification  just  mentioned  and  at 
other  times  in  a  more  restricted  sense.  In  the  nomenclature  of  public 
land  proceedings  they  generally  were  used  in  a  sense  which  excluded 
salines,  because  saline  lands  had  not  been  subject  to  disposal  under  the 
mineral  land  laws,  as  was  attested  by  several  decisions  in  the  Land  De- 
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partmcnt  to  the  effect  that  such  lands  could  not  be  acquired  under 
those  laws  as  either  lode  claims  or  placer  claims.  And  whilst  the  law 
in  this  regard  was  changed  by  the  saline  land  act,  it  was  far  from  cer- 
tain that  this  change  was  widely  known  or  fully  understood.  In  these 
circumstances,  we  think  there  was  reason  to  apprehend  that  applicants 
would  regard  the  old  form  of  affidavit  as  not  embracing  salines.  At 
all  events,  the  Commissioner  and  the  Secretary  reached  the  conclusion 
that  there  was  occasion  to  require  an  express  showing  in  respect  of 
salines,  and  we  cannot  say  that  their  conclusion  was  wrong. 

It  next  is  urged  that  in  this  instance  compliance  with  the  regulation 
was  not  necessary,  because  when  the  land  was  surveved  it  was  noted 
upon  the  surveyor's  return  as  being  as^ricultural  in  character,  and  not 
saline.  Passing  the  fact  that  the  surveyor's  return,  which  was  made 
14  years  before  the  appellee's  application,  would  afford  no  informa- 
tion in  respect  of  intervening  discoveries,  we  think  the  contention  is 
foreclosed  by  the  decision  in  Harden  v.  Northern  Pacific  R.  R.  Co., 
154  U.  S.  288,  320,  14  Sup.  Ct.  1030,  where  it  was  said: 

"Some  weight  Is  sought  to  be  given  by  counsel  of  the  plaintiff  to  the  alle- 
gation that  the  lands  In  controversy  are  included  in  the  section  which  was 
surveyed  in  18G8  and  a  plat  thereof  filed  by  the  surveyor  in  the  local  land 
office  in  September  of  that  year,  from  which  it  is  asserted  that  the  diaracter 
of  the  land  was  ascertained  and  determined,  and  reported  to  be  agricultural 
and  not  mineral.  But  the  conclusive  answer  to  such  alleged  determination 
and  report  is  that  the  matters  to  which  they  relate  were  not  left  to  the  sur- 
veyor general.  Neither  he  nor  any  of  his  subordinates  was  authorized  to  de- 
termine finally  the  character  of  any  lands  granted  or  make  any  binding  re- 
I)ort  thereon.  Information  of  the  character  of  all  lands  surveyed  is  required 
of  surveying  ofllcers,  so  far  as  knowledge  respecting  them  Is  obtained  in  the 
course  of  their  duties;  but  they  are  not  clothed  with  authority  to  especially 
examine  as  to  these  matters  outside  of  their  other  duties,  or  determine  them ; 
nor  does  their  report  have  any  binding  force.  It  is  simply  an  addition  made 
to  the  general  information  obtained  from  different  sources  on  the  subject" 

Of  the  contention  that  the  local  land  officers  waived  compliance  with 
the  regulation  by  not  insisting  thereon  it  is  enough  to  observe:  First, 
that  those  officers  were  not  charged  with  the  duty  of  passing  upon  ap- 
plications for  entries  under  the  soldier's  additional  homestead  law,  but 
were  required  to  forward  them  to  the  General  Land  Office  for  exami- 
nation and  consideration,  so  a  waiver  cannot  be  predicated  upon  their 
action ;  and,  second,  that  had  they  been  charged  with  the  duty  of  pass- 
ing upon  such  applications,  they  could  not  have  waived  compliance 
with  the  regulation,  because  it  had  the  force  of  law  and  was  no  less 
binding  upon  them  than  upon  applicants. 

We  conclude  that  the  evidence  in  question  rightly  was  considered 
and  given  effect  and,  therefore,  that  the  case  made  by  the  bill  and  its 
exhibits  was  not  one  which  entitled  the  appellee  to  relief. 

The  decree  is,  accordingly,  reversed,  with  a  direction  to  sustain  the 
demurrer  to  the  bill. 
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(181  Fed.  795.) 

CHILDS  et  al.  v.  FERGUS0N.1 

(C^rcalt  Ck>urt  of  Appeals,  Eighth  Circuit    September  19,  1910.) 

No.  3,323. 

(Syllabus  by  the  Court.) 

1.  CouBTS  (§  363*) — Federal  Coubts— Laws  op  State  Against  Pbactice  of 

National  Coubts. 

Where  the  constitutional  laws  of  a  state  which  govern  the  descent, 
alienation,  and  transfer  of  real  property  and  constitute  rules  of  property 
conflict  with  the  practice  of  the  national  courts  In  equity,  the  former 
prevail ;  and  where  there  Is  no  conflict,  both  are  enforced. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S|  939-949;  Dec. 
Dig.  §  363.*] 

2.  Coubts  (§  332*) — ^Federal  Pbacticb—English  Chancebt  Pbactice. 

The  practice  of  the  federal  courts  in  equity  regarding  abatement  and 
revival  Is  regulated  by  the  practice  of  the  High  Court  of  Chancery  In 
England  In  1842,  when  rule  90  In  equity  was  adopted. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dea  Dig.  S  332.*] 

3.  Coubts  (|  343*)— Fedebal  Coubt&— Death  of  Defendant  After  Submis- 

sion AND  Befobe  Decbee— Revival. 

It  was  the  general  rule  under  the  English  chancery  practice  In  1842; 
as  It  Is  now  In  the  federal  courts  In  equity,  that  the  death  of  a  sole  de- 
fendant, which  had  the  effect  to  transfer  his  interest  to  others,  abated 
the  suit.  In  the  absence  of  a  revival,  and  rendered  void  all  subsequent 
proceedings  to  affect  that  Interest 

An  exception  to  that  rule  was,  as  it  Is  in  the  federal  courts  In  equity 
still,  that  when  the  suit  had  been  finally  heard  and  submitted  the  sub- 
sequent death  of  the  defendant  wrought  no  abatement  but  the  court  had 
plenary  jurisdiction  to  decide  the  Issues  and  enter  a  valid  decree  without 
a  revival. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  S  915 ;  Dec.  Dig.  | 
843.*] 

4.  MoBTOAGEs  (8  525*)— Fobeclosube  Decbee  and  Sale  Without  Revival— 

Collatklal  Attack  in  Nebbaska. 

It  was  the  settled  law  of  Nebraska,  when  certain  mortgages  were 
made,  that  an  order  of  sale,  a  sale,  and  a  confirmation  of  the  sale,  made 
after  the  death  of  the  party  to  a  suit  in  equity,  subsequent  to  the  decree, 
were  Impervious  to  collateral  attack.  After  the  final  hearing,  decision, 
and  order  for  decree  of  foreclosure  of  mortgages,  the  sole  defendant  died, 
'and  a  decree,  sale,  and  confirmation  were  made  without  revival.  An  ap- 
plication for  a  writ  of  assistance  against  the  heirs  of  the  defendant  In 
possession  was  made. 

Held,  the  law  of  Nebraska  became  a  part  of  the  contract  of  the  parties 
to  the  mortgages.  The  decree,  sale,  and  confirmation  were  not  open  to 
collateral  attack,  and  the  writ  was  rightly  Issued. 

[Ed.  Nota^For  other  cdses,  see  Mortgages,  Dec.  Dig.  {  526^'*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 

Bill  by  Smith  F.  Ferguson,  executor  of  Everard  D.  Ferguson,  de- 
ceased, against  Susan  I.  Childs  and  Harriet  M.  Childs.  Decree  for 
complainant,  and  defendants  appeal.    Affirmed. 

•For  other  casei  toe  tame  topic  A  f  mttmbxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
104  CCA. — 2Cf  t  Rehearing  denied  January  18,  19U. 
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Ellery  H.  Westerfield,  for  appellants. 
W.  J.  Connell,  for  appellee. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

SANBORN,  Circuit  Judge.  Susan  I.  Childs  and  Harriet  M.  Childs, 
daughters  of  Charles  Childs,  the  mortgagor,  and  the  defendant  in  a 
suit  to  foreclose  certain  mortgages  upon  real  estate  which  he  made, 
challenge  the  validity  of  an  order  made  in  that  suit,  after  notice  to 
them  and  a  hearing,  for  the  issue  of  a  writ  of  assistance  to  place  the 
administrator  of  the  estate  of  Everard  D.  Ferguson,  the  purchaser  at 
the  foreclosure  sale,  in  possession  of  the  homestead,  which  they  occu- 
pied with  their  father  before  his  death  and  under  his  title  since  his 
decease,  on  the  ground  that  he  died  before  the  decree  of  foreclosure 
was  filed  or  entered,  and  before  the  sale  thereunder  was  made,  and  the 
suit  has  never  been  revived. 

Charles  Childs,  the  mortgagor,  was  served  with  a  summons,  ap- 
peared and  answered  the  bill,  proof  was  made,  the  case  was  finally 
heard,  and  on  October  24,  1902,  the  court  decided  it  and  ordered  a  de- 
cree for  the  complainant.  On  January  15,  1903,  the  decree  thus  or- 
dered was  signed,  filed,  and  entered  of  record,  and  it  contained  an  or- 
der that  it  should  be  "entered  and  spread  on  the  records  nimc  pro 
tunc  as  of  the  date  this  cause  was  decided  and  decree  for  complainant 
ordered,  to  wit,  October  24,  1902."  Meanwhile  the  defendant  Charles 
Childs  had  died  on  January  4, 1903,  and  counsel  for  the  appellants  con- 
tend (1)  that  his  death  abated  the  suit  and  rendered  the  decree  futile; 
and  (2)  that  it  caused  the  order  of  sale  and  all  proceedings  under  it  to 
be  absolutely  void  and  open  to  collateral  attack.  The  questions  thus 
raised  arise  in  a  field  where  both  the  constitutional  laws  of  a  state 
which  govern  the  descent,  alienation,  and  transfer  of  land  within  its 
borders  and  constitute  rules  of  real  property,  and  the  rules  of  prac- 
tice of  the  federal  courts  in  equity,  may  apply,  and  it  is  a  well-estab- 
lished rule  that,  when  such  rules  of  practice  in  equity  conflict  with  the 
constitutional  laws  of  the  state  in  force  when  the  contracts  regarding 
the  land  were  made,  the  latter  prevail,  because  they  become  a  part  of 
the  contracts  between  the  parties.  Bronson  v.  Kinzie,  1  How.  311, 
11  L.  Ed.  143 ;  Brine  v.  Hartford  Fire  Ins.  Co.,  96  U.  S.  627,  634,  24 
L.  Ed.  858.  But,  when  there  is  no  conflict  between  them,  the  laws  of 
the  state  and  the  rules  of  practice  of  the  courts  are  alike  enforced. 

There  is  no  rule  of  the  Supreme  Court  or  of  the  Circuit  Court  which 
specifically  answers  the  question  that  the  appellants  present,  and  rule 
90  in  equity  declares  that  in  such  cases  the  practice  of  the  national 
courts  in  equity  shall  be  regulated  by  the  practice  of  the  High  Court 
of  Chancery  in  England  in  1842,  when  that  rule  was  adopted.  It  was 
the  general  rule  under  the  English  chancery  practice  in  1842,  as  it  is 
now  in  the  federal  courts  in  equity,  that  the  death  of  a  sole  defendant, 
which  transferred  his  interest  to  others,  abated  the  suit  in  the  absence 
of  a  revival,  and  rendered  void  all  subsequent  proceedings  to  affect 
that  interest.  Mitford's  Pleadings  (6th  Am.  Ed.)  69;  Story's  Equity 
Pleadings,  §  354;   Foster's  Federal  Practice  (3d  Ed.)  §  174.    There 
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was,  however,  an  exception  to  that  rule,  and  there  is  still  in  the  na* 
tional  courts  in  equity,  to  the  effect  that,  when  the  suit  had  been  finally 
heard  and  submitted  to  the  court  for  decision,  the  subsequent  death  of 
such  a  defendant  wrought  no  abatement,  but  the  court  had  plenary 
jurisdiction  to  decide  the  issues  and  enter  a  valid  decree  without  a  re- 
vival. Yeaveley  v.  Yeaveley  (A.  D.  1671)  3  Reports  in  Chancery,  25, 
41;  Clapham  v.  Phillips  (A.  D.  1674)  Finch's  Cases  in  Chancery,  169; 
Sheffield  v.  Duchess  of  Buckingham  (A.  D.  1739)  1  West's  Chancery 
Rep.  673,  676;  2  Equity  Cases  Abridged  (A.  D.  1769)  279;  Belsham 
V.  Percival,  2  Cooper's  Chancery  Cases,  176 ;  Turner  v.  London  &  S. 
W.  Ry.  Co.  (A.  D.  1874)  17  Law  Reports,  Equity  Cases,  561,  566,  569 ; 
Troup  V.  Troup  (A.  D.  1867)  16  W.  R.  573 ;  Collinson  v.  Lister,  20 
Beav.  355.  No  statute  of  Nebraska  or  decision  of  any  of  its  courts 
has  been  cited  or  found  in  conflict  with  this  general  rule,  or  with  the 
exception  to  it  which  has  been  recited,  and  both  must,  therefore,  be 
enforced.  The  case  at  bar  falls  under  the  exception,  and  the  decree 
of  foreclosure  was  valid,  and,  since  it  was  not  challenged  by  appeal,  it 
renders  the  questions  determined  by  it  res  ad  judicata  against  the  ap- 
pellants. 

Their  counsel  argue,  however,  that  under  the  practice  in  chancery 
in  England  and  under  that  of  the  federal  courts  a  revivor  is  necessary 
where  a  sole  defendant  whose  rights  are  affected  by  the  decree  dies 
and  his  interests  pass  to  another  after  the  decree  and  before  its  execu- 
tion, and  that  this  is  also  the  rule  established  by  the  decisions  of  the 
Supreme  Court  of  Nebraska ;  and  they  cite  Street  v.  Smith,  75  Neb. 
434,  436, 106  N.  W.  472,  and  Keith  v.  Bruder,  77  Neb.  215,  109  N.  W. 
172.  But  these  are  cases  in  which  the  question  arose  under  a  direct 
attack  upon  the  proceedings  subsequent  to  the  death.  In  the  case  at 
bar  the  sale  under  the  decree  was  made  and  confirmed  without  a  re- 
vivor. No  appeal  was  taken  from  the  order  of  confirmation  of  the 
sale,  no  motion  or  petition  to  avoid  it  was  made,  and  it  is  not  now  di- 
rectly, but  is  collaterally,  assailed.  In  McCormick  v.  Paddock,  20  Neb. 
486,  488,  489,  30  N.  W.  602,  the  Supreme  Court  of  that  state  held  that 
an  order  of  confirmation  of  a  sale  under  a  decree  made  after  the  death 
of  a  party  whose  interest  in  the  subject-matter  passed  to  another  by 
her  death,  and  the  decree  itself,  were  voidable,  but  not  void,  and  that 
they  were  impervious  to  collateral  attack,  although  there  had  been  no 
revivor ;  and  it  cited  in  support  of  this  conclusion  its  prior  decision  to 
a  like  effect  in  Jennings  v.  Simpson,  12  Neb.  558,  565,  11  N.  W.  880. 
In  the  year  1894,  in  the  case  of  Harter  v.  Twohig,  158  U.  S.  448,  454, 
15  Sup.  Ct.  883,  39  L.  Ed.  1049,  the  Supreme  Court  of  the  United 
States  cited  these  cases  and  declared  that  this  was  the  settled  law  in 
Nebraska.  The  mortgages  foreclosed  under  the  decree  in  this  suit 
were  made  between  1890  and  1896,  and  this,  the  settled  law  of  Ne- 
braska at  that  time,  became  a  part  of  the  contracts  between  the  parties 
under  the  decisions  of  the  Supreme  Court  in  Bronson  v.  Kinzie,  1 
How.  311,  11  L.  Ed.  143,  and  Brine  v.  Hartford  Fire  Ins.  Co.,  96  U. 
S.  627,  634,  24  L.  Ed.  858,  and  the  other  cases  there  cited,  and  rendered 
the  decree,  the  sale,  and  the  confirmation  impervious  to  collateral  at- 
tack. 
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The  decisions  in  Vogt  v.  Daily,  70  Neb.  812,  98  N.  W.  31,  Street  v. 
Smith,  75  Neb.  434,  436, 106  N.  W.  472,  and  Keith  v.  Bruder,  77  Neb. 
215,  109  N.  W.  172,  upon  which  the  appellants  rely,  are  not  control- 
ling here,  because  they  were  not  rendered  imtil  after  the  mortgages 
had  been  made,  and  hence  they  could  not  become  a  part  of  the  con- 
tracts between  the  parties.  Moreover,  the  decision  in  the  first  case 
was  in  an  action  at  law  and  not  in  a  suit  in  equity,  and  those  in  the 
last  two  cases,  as  we  have  already  stated,  did  not  involve  collateral  at- 
tacks upon  the  proceedings  after  the  death. 

Nor  is  this  rule  of  property  unjust  or  unreasonable.  When  a  mort- 
gagor dies  after  he  has  appeared,  answered,  presented  his  evidence  and 
arguments,  and  the  court  has  decided  his  case  and  ordered  a  sale  of 
the  mortgaged  property  to  satisfy  the  liens  the  mortgages  evidence, 
those  who  acquire  his  property  by  his  death  take  it  subject  to  that  de- 
cision and  to  those  liens.  If  the  mortgagor  conveys  his  title  and  inter- 
est, it  is  unnecessary  to  make  his  grantee  a  party  to  the  suit,  or  to  no- 
tify him  of  the  decree  or  the  subsequent  proceedings  to  apply  the  land 
to  the  payment  of  the  liens;  and  why  should  one  to  whom  the  title 
passes  by  descent  without  consideration  have  greater  rights  than  one 
to  whom  it  goes  by  purchase?  It  is  said  that  the  decree  in  this  case 
provides  for  a  judgment  for  a  deficiency  after  the  sale,  and  that  such 
a  judgment  cannot  be  rendered  without  notice  to  the  parties  to  be 
charged  thereby.  Conceding,  without  deciding,  that  this  position  may 
be  tenable,  and  that  such  a  judgment  would  be  beyond  the  Jurisdiction 
of  the  court,  it  does  not  follow  that  the  sale  of  the  real  estate  to  satisfy 
the  lien  upon  it,  which  was  adjudicated  by  the  decision  of  the  court, 
is  not  within  that  jurisdiction;  and,  although  decisions  upon  the  latter 
question  are  conflicting  (Seeley  v.  Johnson,  61  Kan.  337,  341,  59  Pac. 
631,  78  Am.  St.  Rep.  314;  Halsey  v.  Van  Vliet,  27  Kan.  474,  482), 
there  is  very  respectable  authority  to  the  effect  that  the  proceedings 
for  such  sales  are  far  within  the  jurisdiction  of  the  court  and  are  valid 
(Whiting  V.  United  States  Bank,  38  U.  S.  6,  12,  13,  14,  15,  10  L.  Ed. 
33;  Harrison  v.  Simons,  3  Edw.  Ch.  [N.  Y.]  394;  Hays  v.  Thomae, 
56  N.  Y.  521,  522;  Smith  v.  Joyce,  14  Daly  [N.  Y.]  73,  75;  Wing  v. 
De  La  Rionda  [City  Ct.  Brook.]  6  N.  Y.  Supp.  550;  Id.,  125  N.  Y. 
678,  680,  25  N.  E.  1064). 

Because  it  was  the  settled  law  of  the  state  of  Nebraska,  and  a  rule 
of  property  in  that  state  when  the  mortgages  in  suit  were  made,  that 
sales  of  mortgaged  lands  and  their  confirmations  after  the  death  of 
the  mortgagors  defendants  under  decrees  ordered  against  them  be- 
fore their  decease  were  voidable,  but  were  not  void,  and  were  not  open 
to  collateral  attack,  the  sale  of  the  land  here  in  question  and  the  con- 
firmation thereof  were  impervious  to  the  assault  of  the  appellants  on 
the  application  for  the  writ  of  assistance,  and  there  was  no  error  in 
its  issue. 

The  order  below  is  accordingly  affirmed. 
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asi  Fed.  790.) 

CHICAGO,  M.  &  ST.  P.  RY.  CO.  v.  BENNETTT. 

CClrcuit  Court  of  Appeals,  Eighth  Circuit    September  19,  1910.) 

No.  3,28a 

(Syllahus  hy  tJie  Court) 

1.  Appeal  and  Ebror  (§  724*) — Assignment  or  Ebbob  fob  Refusal  to  Di- 

BECT  Vebdict  Sufficient  Without  Repeating  the  Reasons  fob  the  Di- 
BEcnoN  Stated  Below. 

Where  at  the  dose  oi  all  the  evidence  a  motion  to  direct  a  verdict  for 
the  defendant,  on  the  grounds  that  there  Is  no  substantial  evidence  to 
sustain  a  charge  of  negligence  of  the  defendant  and  that  the  evidence  of 
the  plalntlfTs  contributory  negligence  Is  conclusive.  Is  denied,  an  assign- 
ment of  the  denial  as  error  Is  sufficient  to  Invoke  the  review  of  this  rul- 
ing, without  a  further  statement  of  the  reasons  why  the  ruling  Is  alleged 
to  be  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  EIrror,  Cent  Dig.  fi  2997; 
Dec.  Dig.  I  724.*] 

2.  Neqlioence  (ft  82*) — Contbibutort  Neolioence— Railboad  Cbossing. 

One  whose  negligence  contributes  to  his  Injury  cannot  recover  damages 
of  another  whose  negligence  concurred  to  cause  It  even  though  the  care- 
lessness of  the  latter  was  the  more  proximate  cause  of  It. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  §§  112-114; 
Dec.  Dig.  $  82.*] 

3.  Negligence  (§  136*)— Duty  to  Dibect  Vebdict  Whebe  Evidence  of  Con- 

tbibutobt  negligence  conclusive. 

Where  at  the  cl6se  of  the  trial  the  evidence  so  clearly  discloses  the 
fact  that  the  plaintiff  was  guilty  of  negligence  which  contriliuted  to  his 
Injury  that  a  finding  to  the  contrary  cannot  be  sustained  by  the  court, 
it  Is  its  duty  to  direct  the  jury  to  return  a  verdict  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent.  Dig.  §§  277-353; 
Dec.  Dig.  i  136.*] 

4.  Railroads  (§  335*) — Accident  at  Cbossing— Contbibutobt   Negligence 

— Negligence  of  Defendant  No  Excuse  fob. 

The  negligence  of  the  servants  of  railroad  companies  in  failing  to  sound 
whistles  or  ring  bells  on  the  approach  of  their  trains  to  crossings  con- 
stitutes no  excuse  for  the  failure  of  travelers  on  the  highways  to  dis- 
charge their  duty  to  exercise  reasonable  care  to  look  and  listen  effect- 
ively to  avoid  collisions  before  they  enter  upon  railroad  tracks. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §  1087 ;  Dec.  Dig. 
§  335.*] 

6.  Railboads  (§§  327,  328*) — Contbibutobt  Negligence— Failure  to  Stop, 
Look,  and  Listen  Negligence,  Where  Looking  and  Listening  With- 
out Stopping  Useless. 

Where  a  plaintiff  upon  a  highway,  approaching  a  railroad  crossing,  can- 
not look  or  listen  effectively  without  stopping,  It  is  his  duty  to  stop  and 
look  and  listen  before  entering  upon  the  railroad,  and  a  failure  so  to  do 
Is  fatal  to  his  recovery.  If  such  failure  contributes  to  his  injury. 

If  his  view  Is  obstructed,  then  he  must  listen  more  attentively  and  care- 
fully. If  his  eyes  are  useless,  and  there  is  any  noise  or  confusion  which 
he  controls,  such  as  that  of  horses'  feet  or  the  rumbling  of  a  wagon,  or 
the  grinding  of  brakes,  which  Interfere  with  the  acuteness  of  his  hearing, 
it  is  his  duty  to  stop  such  noise  or  Interfering  obstruction  and  listen  for 
the  train  before  going  upon  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  H  1050,  1058; 
Dec.  Dig.  §§  327,  32a*] 

*For  otber  caaei  lee  same  topic  A  |  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

Action  by  Marion  Bennett  against  the  Chicago,  Milwaukee  &  St 
Paul  Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

O.  W.  Dynes,  O.  M.  Brockett,  J.  C.  Cook,  J.  N.  Hughes,  and  Jaques 
&  Jaques,  for  plaintiff  in  error. 

A.  C.  Steck,  D.  F.  Steck,  F.  F.  Dawley,  and  C.  E.  Wheeler,  for  de- 
fendant in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  plaintiff  below  drove  his  team  of 
horses,  attached  to  a  lumber  wagon,  upon  the  railroad  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  at  a  crossing  in  a  cut  about 
eight  feet  deep,  and  was  struck  and  injured  by  a  train  that  crossed  the 
highway  on  the  railroad.  He  sued  the  company  for  damages  caused 
by  its  alleged  negligence,  in  that  it  failed  to  sound  the  whistle  or  ring 
the  bell  of  its  engine  at  the  proper  time  to  warn  of  the  latter's  ap- 
proach. The  company  alleged  that  it  rang  the  bell,  sounded  the  whistle, 
and  otherwise  exercised  due  care,  and  that  the  plaintiff's  injury  was 
caused  by  his  own  negligence,  in  that  he  failed  to  exercise  ordinary 
care  to  ascertain*  whether  or  not  a  train  was  approaching  before  he 
drove  his  horses  upon  the  railroad. 

At  the  close  of  the  trial  the  company  made  a  motion  for  a  peremp- 
tory instruction  to  the  jury  to  find  for  the  defendant  (1)  because  the 
evidence  showed  that  the  plaintiff  was  not  in  the  exercise  of  ordinary 
care  for  his  safety  at  and  immediately  preceding  the  time  of  his  in- 
jury; (2)  because  this  lack  of  care  contributed  to  his  injury;  and  (3) 
because  the  evidence  failed  to  show  that  the  company  was  guilty  of 
actionable  negligence.  The  court  denied  the  motion,  and  this  denial 
is  specified  as  error  in  the  company's  assignment.  Counsel  for  the 
plaintiff  below  insist  that  this  specification  is  too  general  to  invoke  the 
consideration  of  the  ruling  by  an  appellate  court  under  rule  11  of  this 
court,  which  requires  that  an  assignment  of  errors  shall  set  out  sep- 
arately and  particularly  each  error  asserted  and  intended  to  be  urged, 
and  declares  that  errors  not  assigned  according  to  this  rule  will  be  dis- 
regarded, and  they  cite  Van  Stone  v.  Stillwell  &  Bierce  Mfg.  Co.,  142 
U.  S.  128,  133,  12  Sup.  Ct.  181,  35  L.  Ed.  961,  Grand  Trunk  Ry.  Co. 
v.  Ives,  144  U.  S.  408,  415,  12  Sup.  Ct.  679,  36  L.  Ed.  485,  Supreme 
Lodge  of  K.  P.  v.  Withers,  32  C.  C.  A.  182,  185,  89  Fed.  160,  163,  and 
Deering  Harvester  Co.  v.  Kelly,  43  C.  C.  A.  225,  228,  103  Fed.  261, 
264. 

The  opinions  in  these  cases  have  been  carefully  examined,  but  they 
do  not  seem  to  us  to  sustain  the  contention  of  counsel  for  the  plaintiff 
here.  The  objection  counsel  make  to  the  specification  is  that  it  fails 
to  state  for  which  of  the  three  reasons  specified  in  the  motion  its  denial 
is  now  claimed  to  be  error.  The  denial,  however,  was  error,  if  the 
motion  should  have  been  granted  for  either  of  the  reasons  urged  there- 
in, and  the  eleventh  rule  requires  counsel  to  set  forth  in  their  assign- 
ment the  errors  alleged  only,  and  not  the  reasons  why  they  alleged  that 
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they  are  errors.  The  purpose  of  this  rule  is  to  facilitate,  not  to  pre- 
vent, reviews.  The  reasons  why  the  denial  was  claimed  to  be  error 
clearly  appear  in  the  motion  denied,  and  the  practice  of  restating  them 
in  the  assignment  of  errors  which  counsel  seek  to  establish  is  too  cum- 
bersome and  technical  to  commend  itself  to  the  judgment.  Where  at 
the  close  of  all  the  evidence  a  motion  to  direct  a  verdict  for  the  de- 
fendant on  the  grounds  that  there  is  no  substantial  evidence  to  sustain 
a  charge  of  negligence  of  the  defendant  and  that  the  evidence  of  the 
plaintiff's  contributory  negligence  is  conclusive  is  denied,  an  assign- 
ment of  the  denial  as  error  is  sufficient  to  invoke  a  review  of  the  rul- 
ing, without  a  further  statement  of  the  reasons  why  the  ruling  is  al- 
leged to  be  erroneous. 

One  whose  negligence  contributes  to  his  injury  cannot  recover  dam- 
ages of  another  whose  negligence  concurred  to  cause  it,  even  though 
the  carelessness  of  the  latter  was  the  more  proximate  cause  of  the  in- 
jury. Western  Union  Telegraph  Co.  v.  Baker,  140  Fed.  315,  318,  72 
C.  C.  A.  87,  90,  and  cases  there  cited. 

If  at  the  close  of  the  trial  of  an  action  for  negligence  the  evidence 
so  clearly  discloses  the  fact  that  the  plaintiff  was  guilty  of  negligence 
which  directly  contributed  to  his  injury  that  a  finding  to  the  contrary 
cannot  be  sustained  by  the  court,  it  is  its  duty  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant.  Gilbert  v.  Burlington,  C.  R.  &  N. 
Ry.  Co.,  128  Fed.  529,  532,  63  C.  C.  A.  27,  30,  and  cases  there  cited. 

The  specification  to  which  reference  has  bieen  made  therefore  pre- 
sents the  question :  Did  the  evidence  at  the  close  of  this  trial  conclu- 
sively prove  that  the  plaintiff  was  guilty  of  negligence  which  contrib- 
uted to  cause  his  injury?  If  every  disputed  issue  of  fact  be  deter- 
mined, as  it  must  be  in  the  decision  of  this  question,  in  favor  of  the 
plaintiff  below,  these  facts  were  established  at  the  trial : 

The  crossing  at  which  the  accident  occurred  was  in  a  cut  about  8 
feet  deep  to  which  the  highway,  which  extends  north  and  south,  de- 
scends from  the  south  on  an  average  grade  of  a  little  over  half  an  inch 
in  a  foot  for  a  distance  of  about  30  rods.  The  railroad  runs  from  the 
east  to  this  crossing  in  a  cut  for  a  distance  of  about  968  feet.  In  the 
angle  between  the  railroad  east  of  the  crossing  and  the  highway  south 
of  it  were  an  orchard,  locusts,  weeds,  and  a  bam,  so  that  as  the  plain- 
tiff came  to  the  crossing  from  the  south  he  could  see  nothing  of  the 
railroad  or  of  any  trains  upon  it  between  the  points  30  rods  south  of 
the  crossing  and  25  feet  south  of  the  south  rail.  The  railroad  at  this 
point  consisted  of  a  single  track,  and  was  a  part  of  the  main  line  of 
the  company  from  Chicago  to  Kansas  City.  At  the  time  of  the  acci- 
dent the  plaintiff  was  a  farmer  26  years  of  age,  who  lived  a  few  miles 
north  of  the  railroad,  and  from  the  time  he  was  a  small  boy  he  had 
been  accustomed  to  crossing  the  railroad  on  this  highway  on  his  way 
to  and  from  Ottumwa,  Iowa,  which  is  situated  a  few  miles  south  of 
the  crossing.  He  was  perfectly  familiar  with  the  crossing  and  of  its 
surroundings  and  with  the  facts  which  have  been  recited.  About  15 
trains  passed  over  this  crossing  daily,  the  majority  at  irregular  times. 

The  plaintiff  was  driving  a  pair  of  horses  that  were  hauling  an 
empty  lumber  wagon  at  the  time  of  the  accident.    He  was  sitting  near 
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the  bolster  on  the  rear  axle  on  a  plank  that  rested  on  the  bolsters,  with 
his  feet  down  between  the  planks  24  feet  back  of  the  heads  of  his 
horses,  driving  them  with  one  hand  and  with  the  other  holding,  by 
means  of  a  lever,  two  wooden  shoes,  six  inches  long  by  four  inches 
wide,  which  constituted  a  brake  against  the  rims  of  the  rear  wheels 
as  he  went  down  to  the  crossing.  He  had  drawn  a  load  of  hay  to  Ot- 
tumwa,  and  was  going  home  about  7  in  the  evening  on  a  warm  Au- 
gust day.  As  he  went  north  on  the  highway  he  constantly  looked  and 
listened  for  engines  and  trains,  but  neither  saw  nor  heard  any,  with 
the  exception  of  one  passenger  train  standing  on  a  track  west  of  the 
crossing,  until  his  horses'  heads  were  over  the  south  rail,  when  he  saw 
the  work  train  which  injured  him  coming  west  about  60  feet  from  the 
crossing.  The  engineer  first  saw  the  team  at  about  the  same  time  and 
too  late  to  stop  the  train,  which  was  running  about  15  miles  an  hour 
before  it  struck  the  wagon.  When  the  plaintiff  was  about  a  quarter 
of  a  mile  from  the  crossing,  he  saw  a  passenger  train  about  a  quarter 
of  a  mile  west  of  the  crossing  headed  east,  and  he  expected  this  train, 
and  did  not  know  that  there  was  any  train  due  to  eo  west  at  that  time. 
At  a  point  about  35  rods  south  of  the  crossing  he  sfc)pped,  while  a  horse 
drawing  a  buggy  trotted  past  him ;  but  his  view  of  the  railroad  was 
then  obstructed  by  the  barn.  At  the  north  end  of  the  bam  there  was 
an  open  space  of  about  2  rods  in  width,  through  which  he  looked,  but 
he  saw  nothing,  and  from  the  north  side  of  that  space,  which  was  about 
30  rods  from  the  railroad,  he  could  not  see  an)rthing  upon  the  railroad 
until  he  was  25  feet  from  the  south  rail.  As  he  descended  to  the  cross- 
ing he  locked  the  wagon  with  the  brake,  which  ground  against  the  rims 
of  the  wheels,  and  with  the  wagon  in  this  condition  he  drove  his  horses 
at  a  fast  walk  until  he  arrived  on  the  level  of  the  crossing,  when  he 
put  the  brake  down  tight,  so  that  the  horses  would  not  walk  so  fast, 
and  listened  and  looked ;  but  he  did  not  stop  his  horses,  nor  still  the 
noise  of  the  horses'  feet,  the  rumbling  wagon,  or  the  grinding  brake. 
The  highway  was  smooth  and  hard,  and  the  wagon  made  some  noise, 
"just  about  the  same  as  any  lumber  wagon." 

He  testified  that  the  whistle  of  the  engine  was  not  sounded  and  its 
bell  was  not  rung,  and  three  witnesses  who  were  within  hearing  dis- 
tance testified  that  they  did  not  hear  the  sound  of  the  bell  or  the  whis- 
tle. On  the  other  hand,  seven  witnesses  testified  that  they  heard  the 
bell  or  the  whistle.  Two  of  them — Mrs.  Rust,  who  was  expecting  her 
husband  on  this  work  train  and  was  listening  for  its  whistle,  and  her 
son — testified  that  they  waited  for  and  heard  it ;  and  the  engineer  tes- 
tified that  he  sounded  it,  and  the  fireman  that  he  rung  the  bell.  It  is 
difficult  to  conclude  that  there  is  any  substantial  conflict  in  this  evi- 
dence concerning  the  sound  of  the  bell  and  the  whistle,  because  evi- 
dence of  those  who  heard  it  is  so  clear,  reasonable,  and  convincing,  and 
that  of  those  who  did  not  hear  it  may  be  so  readily  reconciled  with  that 
of  those  who  heard  it  on  the  ground  that  the  former  failed  to  notice 
it,  though  the  whistle  sounded  and  the  bell  rang. 

But,  conceding  that  the  whistle  was  not  sounded  and  the  bell  was 
not  rung,  these  facts  do  not  excuse  the  plaintiff  from  exercising  ordi- 
nary care  to  protect  himself  from  a  collision  at  the  crossing.    A  rail- 
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road  track  is  a  constant  warning  of  danger.  The  engines  and  trains 
must  run  over  them  so  rapidly  that  their  operators  cannot  alone  pro- 
tect travelers  on  the  highways  which  cross  them.  The  law  requires 
railroad  companies  to  sound  their  whistles  and  ring  their  bells  as  their 
trains  approach  the  crossings,  and  it  also  requires  travelers  on  the 
highways  to  exercise  ordinary  care  to  use  efficiently  their  senses  of 
sight  and  hearing  to  prevent  collisions.  The  failure  of  the  servants  of 
the  companies  to  discharge  their  duties  in  this  regard  is  ilo  excuse  for 
the  failure  of  travelers  on  a  highway  to  discharge  theirs.  The  latter 
are  still  bound  by  the  law  to  listen  and  look  effectively  before  they  en- 
ter upon  a  railroad  track.  Railroad  Co.  v.  Houston,  95  U.  S.  697,  702, 
24  L.  Ed.  542;  Schofield  v.  Chicago,  etc.,  Ry.,  114  U.  S.  615,  618,  5 
Sup.  Ct.  1125,  29  L.  Ed.  224;  Fletcher  v.  Atlantic  &  Pacific  R.  R.  Co., 
64  Mo.  484. 

Did  the  plaintiff  faithfully  discharge  that  duty?  For  30  rods  before 
his  horses*  heads  came  to  a  point  one  foot  south  of  the  railroad  track, 
where  he  was  in  a  position  whence  he  could  not  escape  the  coming 
train,  his  eyes  were  useless,  looking  was  futile,  and  he  knew  it.  This 
fact  imposed  upon  him  the  duty  to  make  a  more  diligent  use  of  his 
sense  of  hearing,  or  to  stop  his  horses  and  go  forward  where  he  could 
see  before  he  drove  into  the  place  of  irremediable  danger.  His  lumber 
wagon  was  rattling  over  the  smooth,  hard  road,  his  horses'  feet  were 
clattering  thereon,  and  the  brake  shoes  were  grinding  against  the  rims 
of  the  fear  wheels,  and  he  sat  between  the  shoes  near  the  rear  axle,  24 
feet  from  his  horses'  heads,  as  he  came  down  to  the  crossing  and  drove 
to  the  track,  without  stopping  his  horses  or  stilling  the  rattle  of  their 
hoofs,  the  rumble  of  his  wagon,  or  the  grind  of  his  brake,  so  that  he 
might  effectively  hear  a  coming  train.  Was  this  the  exercise  of  ordi- 
nary care?  In  Davis  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  159  Fed.  10,  16, 
88  C.  C.  A.  488,  494  (16  L.  R.  A.  [N.  S.]  424)  a  case  identical  in  all 
material  facts  with  that  in  hand,  this  court  answered  this  question  in 
these  words : 

"The  duty  to  stop  is  a  relative  one.  It  depends  upon  the  situation  of  the 
particular  case,  the  knowledge  the  traveler  has  of  the  situation,  and  the  reli- 
ance he  may  reasonably  place  under  the  circumstances  on  his  opportunities 
for  seeing  and  hearing  without  taking  the  last  precaution  of  stopping.  The 
authorities  are  quite  in  accord  on  the  proposition  that  if  the  view  is  unob- 
structed, so  that  an  approaching  train,  before  it  reaches  the  crossing,  can  be 
seen,  there  is  no  occasion  for  the  special  exercise  of  the  sense  of  hearing,  lis- 
tening, and  therefore  there  is  no  reason  why  he  should  stop  for  that  purpose. 
On  the  other  hand,  if  the  view  is  obstructed,  interfering  with  the  sense  of 
sight,  then  he  must  bring  Into  requisition  the  sense  of  listening  carefully  and 
attentively.  And  if  there  is  any  noise  or  confusion  over  which  he  has  control, 
such  as  that  of  the  noise  of  the  horses'  feet,  or  the  grinding  sound  of  the 
wheels,  or  the  ordinary  noise  of  the  vehicle,  interfering  with  the  acuteness  of 
the  sense  of  hearing,  it  is  his  duty  to  stop  such  noise  or  interfering  obstruction 
and  listen  for  the  train  before  going  upon  the  track." 

The  rule  of  law  here  announced  is  just  and  reasonable;  it  is  sup- 
ported, as  the  quotations  in  the  opinion  in  that  case  show,  by  the  de- 
cisions of  the  courts  in  Railroad  Co.  v.  Hogeland,  66  Md.  149-161,  7 
Atl.  105,  59  Am.  Rep.  159,  Henze  v.  St.  L.,  K.  C.  &  N.  Ry.,  71  Mo. 
637,  640,  Blackburn  v.  Southern  Pacific  Ry.  Co.,  34  Or.  215,  55  Pac. 
225-229,  Chase  v.  Railroad,  167  Mass.  383,  45  N.  E.  911,  Seefeld  v. 


Digitized  by  VjOOQ IC 


314  104  C.  C.  A.  REPORTS. 

C,  M.  &  St.  P.  R.  Co.,  70  Wis.  216-222,  35  N.  W.  278,  5  Am.  St.  Rep. 
168,  Shufelt  V.  Flint  &  P.  M.  R.  Co.,  96  Mich  327,  55  N.  W.  1013, 
Stepp  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  85  Mo.  235,  Merkle  v.  Railway 
Co.,  49  N.  J.  Law,  473,  9  Atl.  680,  and  Denver  City  Tramway  Co.  v. 
Norton,  141  Fed.  599,  607,  608,  73  C.  C.  A.  1,  9,  10 ;  and  we  are  un- 
willing  to  depart  from  or  relax  it.  If  the  plaintiff  had  stopped  his 
horses  just  before  he  drove  them  into  their  dangerous  position,  stilled 
the  noise  of  their  feet,  of  the  wagon,  and  of  the  brakes,  and  then  lis- 
tened, he  would  probably  have  heard  the  approaching  train  and  have 
escaped  his  injury.  If  he  had  stepped  off  his  wagon,  and  gone  to  the 
track  before  them,  and  looked  to  the  east,  he  would  certainly  have  seen 
the  coming  train.  Looking  where  he  could  not  see  it,  and  Hstening 
while  other  noises  prevented  his  hearing  it,  were  futile.  It  is  no  more 
the  exercise  of  ordinary  care  to  look  and  listen  when  and  where  look- 
ing and  listening  are  useless  than  it  is  to  fail  to  look  and  listen  where 
looking  and  listening  would  be  effective.  The  evidence  of  the  contrib- 
utory negligence  of  the  plaintiff  was  conclusive  in  this  case,  and  the 
court  below  should  have  instructed  the  jury  to  return  a  verdict  for  the 
company.  This  conclusion  necessitates  a  new  trial  of  the  action,  and 
renders  it  unnecessary  to  consider  other  alleged  errors. 

The  judgment  is  accordingly  reversed,  and  the  case  is  remanded  to 
the  Circuit  Court,  with  directions  to  grant  a  new  trial. 


(181  Fed.  804.) 

BOATMEN'S  BANK  v.  TROWER  BROS.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  19,  1910.) 

No.  3,283. 

(Syllahus  hy  the  Court) 

1.  Courts  (8  356*) — Motion  fob  New  Tbial  Unnecessabt  fob  Review— Act 

OF  Conformity  and  State  Practice  Immateriai.. 

A  motion  for  a  new  trial,  indispensable  under  the  state  practice,  is  not 
essential  to  a  review  of  the  rulings  of  the  trial  courts  undet  the  federal 
practice. 

The  means  of  review  of  the  rulings  of  the  national  courts  are  pre- 
scribed by  the  acts  of  Congress,  the  ancient  English  statutes,  and  the 
rules  and  practice  of  the  courts  of  the  United  States,  and  they  are  nei- 
ther controlled  nor  afiPected  by  the  act  of  conformity  (Rev.  St  §  649  [U. 
S.  Comp.  St.  1901,  p.  525]),  the  statutes  of  the  states,  or  the  practice  of 
their  courts. 

[Ed,  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  937;  Dec.  Dig.  | 
356;*   Appeal  and  Error,  Cent  Dig.  $  3397. 

Federal  courts  following  state  practice  as  to  procedure  on  appeal,  see 
note  to  Nederland  life  Ins.  Co.  v.  Hall,  27  O.  C.  A.  394.] 

2.  Courts  (§§  339,  356*) — Exceptions  to  Referee's  Reports  in  Actions  at 

Law— Time  of  Filing— Act  of  Conformity. 

Although  the  statute  of  a  state  required  exceptions  to  the  report  of  a 
referee  in  actions  at  law  in  its  courts  to  be  filed  within  four  days  in 
term  after  the  filing  of  the  report,  it  was  not  error  for  the  federal  trial 
court  to  extend  the  time  for  filing  exceptions  for  a  defeated  party,  who 
had  received  no  notice  of  the  time  of  filing  within  the  four  days,  for  the 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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period  of  seven  days,  and  to  consider  exceptions  filed  within  this  exten- 
sion of  time. 

The  act  of  conformity  (Rev.  St  i  649  [IT.  S.  Comp.  St.  1901,  p.  525]) 
does  not  require  the  Gircait  and  District  Courts  to  conform  their  prac- 
tice or  procedure  to  that  of  the  state  courts,  where  such  conformity  in 
their  judgment  "would  unwisely  incumber  the  administration  of  the  law 
or  tend  to  defeat  the  ends  of  Justice  In  their  tribunals." 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Diar.  |§  914,  937;  Dec. 
Dig.  §S  339,  356;*   Appeal  and  Error,  Cent  Dig.  §  3397.] 

3.  Appeal  and  Bbrob  (§  924*) — Referee's  Report— Presumption  That  He 

Returned  the  Evidence. 

Where  the  statute  of  a  state,  which  under  the  conformity  act  pre- 
scribes the  practice  in  the  federal  court  in  an  action  at  law,  requires  a 
referee  to  return  the  evidence  taken  before  him  with  his  report,  the  legal 
presumption  in  the  appellate  court,  In  the  absence  of  evidence  In  the  bill 
of  exceptions  or  otherwise  to  the  contrary,  is  that  he  complied  with  the 
statute  and  did  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  372t>- 
3728;    Dec.  Dig.  i  924.*] 

4.  Courts  (|  352*) — Trial  by  Referee— Bill  of  EJxceptions  by  Referee  Not 

Necessary  to  Review  by  Circuit  Court  in  Missouri. 

A  bill  of  exceptions  by  the  referee  is  not  essential  to  a  review  in  the 
United  States  Circuit  Court  of  the  rulings  of  a  referee  in  his  trial  of  an 
action  at  law  in  Missouri,  because  the  Missouri  statute  requires  the  ref- 
eree to  set  forth  all  exceptions  to  his  rulings  and  the  particulars  thereof 
In  his  report,  and  to  return  all  the  evidence  taken  before  him  to  the 
court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  i  931;  Dec.  Dig. 
I  S52.*] 

6.  Appeal  and  Error  (§  548*) — Bill  of  Exceptions  Requisite  to  Review 
BY  Appellate  Court. 

Where  the  writ  of  error  challenges  the  rulings  of  the  Circuit  Court  on 
exceptions  to  a  referee's  report  In  an  action  at  law,  a  bill  of  exceptions 
which  sets  forth  the  evidence  which  conditioned  those  rulings  is  Indis- 
pensable to  their  review  in  an  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S§  2433- 
2440;    Dec.  Dig.  i  548.*] 

6.  Reference  (8  103*) — ^Trial  by  Consent  Referee^-On  Avoidance  of  Re- 

port FOB  Error  Court  hay  Not  Retry  Issues  of  Fact— New  Trial  Be- 
fore Same  Referee. 

A  stipulatiou  to  commit  to  a  referee  for  trial  and  decision  issues  of 
fact  in  an  action  at  law,  which  the  court  is  without  power  to  try  or  to 
refer  without  the  consent  of  the  parties,  gives  the  court  no  authority  to 
try  those  issues  after  the  avoidance  of  the  findings  of  the  referee  for  er- 
ror of  law,  but  entitles  the  parties  to  a  new  trial  by  their  chosen  referee 
under  proper  instructions  from  the  court  upon  questions  of  law  alone. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  §  203 ;  Dec.  Dig. 
8  103.*] 

7.  Reference  (§  99*)- Trial  by  Consent  Referees— Questions  of  Law  Alone 

Reviewable  by  Trial  Court  on  Exceptions. 

A  trial  by  a  consent  referee  Is  reviewable  by  the  trial  court,  If  there 
is  no  substantial  evidence  to  sustain  his  findings  of  fact,  and  for  other 
errors  of  law.  But  the  questions  of  fact  are  committed  to  the  judgment 
of  the  referee,  and  if  there  is  substantial  evidence  to  support  his  findings 
the  court  may  not  avoid  them,  because  in  its  judgment  the  evidence  is 
Insuffldent  to  support  them,  or  preponderates  against  them. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  |  163 ;  Dec.  Dig. 
t  99.*] 

*For  other  casei  lee  same  topic  A  |  ntjmbbr  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri.  , 

Action  by  the  Boatmen's  Bank  against  the  Trower  Bros.  Company. 
Judgment  for  defendant  (171  Fed.  964),  and  plaintiff  brings  error. 
Reversed  and  remanded. 

J.  S.  Botsford  (Buckner  F.  Deatherage  and  Goodwin  Creason,  on 
the  brief)  for  plaintiff  in  error. 
J.  C.  Petherbridge,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  questions  in  this  case  involve  the 
extent  and  method  of  review  of  a  trial  by  a  consent  referee  of  an  ac- 
tion at  law  in  the  national  courts.  The  seventh  amendment  to  the  Con- 
stitution provides  that  in  suits  at  common  law,  where  the  value  in  con- 
troversy shall  exceed  $20,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States  than  according  to  the  rules  of  the  common  law. 
The  only  instance  in  which  the  finding  of  a  fact  by  a  jury  may  be  re- 
examined and  avoided  by  a  court  is  where  there  is  no  substantial  evi- 
dence to  sustain  it,  and  the  review  of  the  findings  of  fact  in  an  action 
at  law  by  a  court,  or  a  consent  referee,  is  limited  by  the  same  restric- 
tion. Hecker  v.  Fowler,  2  Wall.  123,  129,  130,  133,  17  L.  Ed.  759; 
Newcomb  v.  Wood,  97  U.  S.  581,  583,  24  L.  Ed.  1085;  Boogher  v. 
Insurance  Co.,  103  U.  S.  90,  93,  94,  96,  98,  26  L.  Ed.  310;  United 
States  V.  Ramsey  (C.  C.)  158  Fed.  488,  491,  493,  498;  Campbell  v. 
Equitable  Life  Assur.  Soc,  130  Fed.  786,  787;  Tyler  v.  Angevine,  24 
Fed.  Cas.  458,  461  (No.  14,306). 

The  acts  of  Congress  contain  no  grant  of  power  to  the  national 
courts  to  delegate  to  referees  the  authority  to  try  actions  at  law.  They 
provide,  however,  that  the  parties  to  any  such  civil  action  may  stipu- 
late in  writing  that  any  issue  of  fact  therein  may  be  tried  by  the  court 
without  a  jury,  and  that  in  such  case  the  finding  of  the  court  upon  the 
facts  shall  have  the  same  effect  as  the  verdict  of  a  jury  (Rev.  St.  §  649 
[U.  S.  Comp.  St.  1901^  p.  525]),  and  that  the  practice,  pleadings, 
forms,  and  modes  of  proceeding  in  civil  causes  other  than  equity  and 
admiralty  causes  in  the  Circuit  and  District  Courts  shall  conform  as 
near  as  may  be  to  the  practice  and  forms  and  modes  of  proceeding  ex- 
isting at  the  time  in  like  causes  in  the  courts  of  record  of  the  state 
within  which  such  Circuit  and  District  Courts  are  held.  Rev.  St.  §  914 
(1  U.  S.  Comp.  St.  1901,  p.  684).  But  this  act  of  conformity  (section 
914)  does  not  apply  to  the  practice  or  proceedings  of  the  national  ap- 
pellate courts,  or  to  bills  of  exceptions,  motions  for  new  trials,  or  any 
other  means  adopted  to  review  the  judgments  or  rulings  of  the  trial 
courts  of  the  United  States.  The  power  and  practice  of  the  national 
appellate  courts  are  derived  exclusively  from  the  Constitution,  the  acts 
of  Congress,  the  ancient  English  statutes,  and  the  rules  and  practice 
of  the  courts  of  the  United  States,  and  this  practice  may  neither  be 
extended  nor  contracted,  controlled,  nor  affected  by  the  statutes  of  the 
states  or  the  practice  of  their  courts.  Francisco  v.  Chicago  &  Alton  R. 
Co.,  149  Fed.  354,  358,  359,  79  C.  C.  A.  292,  296,  297;   Chateaugay 
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Iron  Co.,  Petitioner,  128  U.  S.  544,  554,  9  Sup.  Ct  150,  32  L.  Ed.  508 ; 
Hudson  V.  Parker,  156  U.  S.  277,  281, 15  Sup.  Ct.  450,  39  L.  Ed.  424; 
City  of  Manning  v.  German  Ins.  Co.,  107  Fed.  53/  55,  57,  46  O.  C.  A. 
144,  146,  148;  Hooven,  Owens  &  Rentschler  Co.  v.  John  Feather- 
stone's  Sons,  49  C.  C.  A.  229,  235,  111  Fed.  81,  87 ;  Louisville  &  N. 
Ry.  Co.  V.  White,  40  C.  C.  A.  352,  356,  100  Fed.  239,  243 ;  West  v. 
East  Coast  Cedar  Co.,  51  C.  C.  A.  411,  415,  113  Fed.  737,  741;  St. 
Clair  V.  United  States,  154  U.  S.  134,  153,  14  Sup.  Ct.  1002,  38  L.  Ed. 
936 ;  Boogher  v.  Insurance  Co.,  103  U.  S.  90,  95,  26  L.  Ed.  310 ;  New- 
comb  V.  Wood,  97  U.  S.  581,  24  L.  Ed.  1085 ;  Fishburn  v.  Railway 
Co.,  137  U.  S.  60,  11  Sup.  Ct.  8,  34  L.  Ed.  585 ;  Kentucky  Life,  Ace. 
&  Ins.  Co.  V.  Hamilton,  63  Fed.  93,  98,  11  C.  C.  A.  42,  47;  Elder  v. 
McClaskey,  17  C.  C.  A.  259,  278,  70  Fed.  529,  556 ;  Ghost  v.  United 
States,  168  Fed.  841,  843,  94  C.  C.  A.  253,  255;  Connecticut  Fire  Ins. 
Co.  V.  Manning,  101  C.  C.  A.  107,  177  Fed.  893,  896. 

Nor  does  this  act  of  conformity  even  require  the  Circuit  and  Dis- 
trict Courts  to  conform  their  practice  or  procedure  in  matters  which 
do  not  relate  to  methods  of  review  to  those  of  the  state  courts,  where 
such  conformity  in  their  judgment  "would  unwisely  incumber  the  ad- 
ministration of  the  law,  or  tend  to  defeat  the  ends  of  justice  in  their 
tribunals."  Railway  Company  v.  Horst,  93  U.  S.  291,  299,  300,  23 
L.  Ed.  898;  CConnell  v.  Reed,  56  Fed.  531,  536-539,  5  C.  C.  A.  586, 
592 ;  Times  Publishing  Co.  v.  Carlisle,  36  C.  C.  A.  475,  484,  94  Fed. 
762,  771. 

This  is  an  action  of  trover  and  conversion  of  cattle  that  the  plain- 
tiflE  and  defendant  respectively  claim  under  adverse  mortgages,  and 
the  issues  were  the  identity  of  the  cattle  described  in  the  respective 
mortgages  and  the  superiority  of  their  respective  liens.  The  referee 
found  these  issues  in  favor  of  the  plaintiff  below,  and  filed  his  report, 
which  set  forth  these  findings  and  a  recommendation  of  a  judgment 
accordingly.  The  Circuit  Court  sustained  exceptions  to  the  findings 
of  fact  of  the  referee,  and  an  exception  to  the  introduction  in  evidence 
of  a  report  regarding  the  ownership  of  the  cattle  made  by  one  Kelly, 
and  rendered  a  judgment  for  the  defendant.  To  reverse  this  judg- 
ment the  plaintiff  sued  out  a  writ  of  error ;  but  the  defendant  insists 
that  it  is  entitled  to  no  consideration  by  this  court  of  the  errors  as- 
signed, because  it  made  no  motion  for  a  new  trial,  and  under  the  prac- 
tice of  the  courts  of  the  state  of  Missouri  a  motion  for  a  new  trial  is 
indispensable  to  a  review  of  the  rulings  of  the  trial  court.  State  ex 
rel.  V.  Hurlstone,  92  Mo.  327,  5  S.  W.  38 ;  Maloney  v.  Missouri  Pac. 
Ry.  Co.,  122  Mo.  106,  115,  26  S.  W.  702 ;  State  ex  rel.  v.  Burckhartt, 
83  Mo.  430.  The  position  of  the  defendant  is  untenable,  because,  as 
we  have  seen,  the  practice  and  proceedings  of  the  federal  courts  relat- 
ing to  motions  for  new  trials,  bills  of  exceptions,  and  other  means  of 
review  of  the  judgments  of  the  Circuit  and  District  Courts  are  not 
governed,  controlled,  or  affected  by  the  act  of  conformity,  or  by  the 
practice  or  proceedings  in  like  causes  in  the  state  courts,  but  by  the 
acts  of  Congress,  the  ancient  English  statutes,  and  the  rules  and  prac- 
tice of  the  courts  of  the  United  States. 

The  plaintiff's  first  specification  of  error  is  that  the  court  below, 
after  the  lapse  of  more  than  four  days  in  term  subsequent  to  the  filing 
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of  the  referee's  report,  extended  the  time  for  the  defendant  to  file  its 
exceptions  thereto,  and  reversed  the  findings  of  the  referee  on  excep- 
tions filed  after  the  expiration  of  the  four  days,  in  the  face  of  the 
statute  of  Missouri,  which  provides  that  all  exceptions  to  reports  of 
referees  in  like  causes  shall  be  filed  within  four  days  in  term  after  the 
filing  of  the  respective  reports.  Rev.  St.  Mo.  1899,  §  714  (Ann.  St. 
1906,  p.  711).  But  there  is  no  proof  that  any  notice  of  the  time  when 
the  report  was  filed  was  given  to  the  defendant  within  the  four  days. 
It  is  the  great  purpose  of  the  national  system  of  jurisprudence  to  effect 
the  speedy  determination  of  controversies  upon  their  merits,  and  a  prac- 
tice which  would  deprive  the  defeated  party  of  all  opportunity  to  chal- 
lenge before  the  court  a  report  of  a  referee  at  the  end  of  four  days 
after  it  is  filed,  in  the  absence  of  all  notice  of  its  filing,  would  tend  to 
defeat  this  object,  to  prevent  the  determination  of  cases  on  their  mer- 
its by  the  courts,  and  to  defeat  the  ends  of  justice.  It  was  not,  there- 
fore, the  duty  of  the  court  below  to  conform  its  practice  to  that  of  the 
state  court  in  this  regard  in  the  case  at  bar,  and  there  was  no  error  in 
its  extension  of  the  time  for  filing  the  exceptions,  nor  in  the  considera- 
tion of  the  exceptions  filed  within  the  extended  time. 

The  second  contention  is  that  the  Circuit  Court  had  no  jurisdiction 
to  consider  any  evidence  in  passing  upon  the  exceptions  of  the  defend- 
ant to  the  findings  of  the  referee,  because  the  evidence  was  not  re- 
ported to  that  court  by  the  referee.  The  bill  of  exceptions  before  us 
does  not  affirmatively  show  that  the  referee  did  not  return  the  testi- 
mony taken  before  him  to  the  court,  although  it  does  not  contain  that 
evidence.  The  act  of  conformity  required  this  referee  to  conform  his 
practice  and  proceedings  to  those  of  referees  appointed  by  the  courts 
of  Missouri  in  like  causes,  where  such  conformity  would  not  incumber 
the  administration  of  justice  or  tend  to  defeat  its  ends.  The  return 
of  the  evidence  to  the  court  could  have  had  no  such  effect.  The  stat- 
ute of  Missouri,  which  under  the  conformity  act  became  a  part  of  the 
stipulation  for  the  trial  of  this  case  by  the  referee,  required  him  to  re- 
turn to  the  court  the  testimony  taken  before  him  with  his  report  (Rev. 
St.  Mo.  §  713  [Ann.  St.  1906,  p.  711]),  and  the  legal  presumption  is 
that  he  faithfully  discharged  that  duty  (Lutz  v.  Linthicum,  8  Pet.  165, 
179,  8  L.  Ed.  904).  This  contention  cannot  be  sustained,  therefore, 
because  the  presumption  from  the  record  is  that  the  evidence  was  re- 
ported to  the  Circuit  Court  by  the  referee,  and  was  before  that  court 
for  consideration. 

It  is  not  necessary  to  a  review  by  the  Circuit  Court  of  the  rulings 
of  a  referee  under  the  Missouri  practice  that  those  rulings  or  the  evi- 
dence taken  by  him  should  be  presented  to  that  court  by  a  bill  of  ex- 
ceptions or  certified  by  the  referee,  because  the  statutes  of  Missouri 
require  him  to  return  the  evidence  to  the  court  with  his  report,  and 
tp  set  forth  in  the  latter,  if  required,  all  rulings  to  which  exceptions 
are  taken  and  the  particulars  thereof.  Rev.  St.  Mo.  §§  712,  713  (Ann. 
St.  1906,  p.  711)  ;  Boogher  v.  Insurance  Company,  103  U.  S.  90,  93, 
26  L.  Ed.  310. 

The  third  objection  to  the  action  of  the  court  below  is  that  the  order 
and  judgment  sustaining  the  exceptions  to  the  report  is  erroneous;  but 
that  order  and  judgment  rests  on  the  conclusion  of  the  Circuit  Court 
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that  the  report  of  Kelly  regarding  the  ownership  of  the  cattle  was  er- 
roneously introduced  in  evidence  before  the  referee,  and  that  there 
was  no  substantial  evidence  to  sustain  his  findings  of  fact.  The  plain- 
tiff, however,  has  presented  in  his  bill  of  exceptions  neither  the  report 
of  Kelly  nor  any  of  the  other  evidence  in  the  case,  so  that  there  is  no 
way  in  which  this  court  can  determine  whether  the  rulings  of  the  court 
below  upon  this  report  and  evidence  were  right  or  wrong.  The  bur- 
den is  on  him  who  alleges  error  to  prove  it.  The  presumption  is  that 
the  rulings  of  the  trial  courts  are  right,  and  one  who  would  success- 
fully attack  the  decision  of  a  court,  because  there  was  evidence  in  the 
case  which  rendered  it  erroneous,  must  produce  that  evidence  in  the 
appellate  court,  or  the  ruling  must  be  affirmed.  Guarantee  Co.  of  N. 
A.  V.  Phenix  Ins.  Co.,  124  Fed.  170,  175,  69  C.  C.  A.  37^,  381 ;  United 
States  V.  Patrick,  73  Fed.  800,  806,  20  C.  C.  A.  11,  17;  Chicago  Great 
Western  Ry.  Co.  v.  Price,  97  Fed.  423,  434,  38  C.  C.  A.  239,  250 ; 
Board  of  Commissioners  v.  Sutliff,  97  Fed.  270,  275,  38  C.  C.  A.  167, 
172;  Taylor-Craig  Corp.  v.  Hage,  69  Fed.  581,  583,  16  C.  C.  A.  339, 
340. 

The  fourth  and  last  specification  of  error  is  that  the  court  below 
erred,  after  sustaining  the  exceptions  to  the  report  of  the  referee,  in 
finding  the  facts  and  rendering  the  judgment  in  favor  of  the  defend- 
ant, because  it  had  no  judicial  authority  so  to  do.  This  position  is 
sound.  This  is  a  case  in  which  the  court  below  had  no  jurisdiction, 
either  under  the  common  law,  or  under  the  acts  of  Congress,  or  under 
the  statutes  of  Missouri  (section  698,  Rev.  St.  Mo.  [Ann.  St.  1906,  p. 
707]),  and  the  conformity  act,  to  try  the  issues  of  fact  without  a  jury, 
or  to  refer  them  for  trial,  without  the  consent  of  the  parties  to  the  con- 
troversy. While  these  parties  originally  consented  to  the  trial  of  these 
issues  by  the  court,  that  stipulation  was  superseded  by  their  subse- 
quent agreement  to  refer  this  cause  for  "hearing  and  decision  upon  all 
the  issues  of  law  and  fact  in  the  case  to  Hon.  Willard  P.  Hall,  as  ref- 
eree." This  stipulation  and  all  its  provisions  condition  this  reference, 
and  none  of  them  may  be  abrogated  or  disregarded  by  the  courts.  One 
of  them  is  that  the  issues  of  fact  and  of  law  shall  be  heard  and  de- 
cided by  Mr.  Hall,  and  the  legal  effect  of  this  provision  under  the  prac- 
tice in  Missouri,  as  well  as  under  the  practice  in  the  federal  courts, 
is  that,  while  the  findings  of  Mr.  Hall  as  referee  may,  like  the  findings 
of  a  jury,  be  set  aside  by  the  court,  not  because  they  are  unsupported 
by  the  preponderance  of  the  evidence,  but  only  because  there  is  no  sub- 
stantial evidence  to  sustain  them,  such  action  does  not  avoid  the  stipu- 
lation of  the  parties  that  these  issues  of  fact  shall  be  tried  by  the  ref- 
eree, nor  empower  either  the  court  or  a  jury  to  try  and  determine 
them.  The  avoidance  of  the  verdict  of  a  jury  for  a  like  cause  would 
not  authorize  the  court  or  a  referee  to  try  the  issues  of  fact  triable  by 
the  jury,  and  the  same  principle  governs  the  case  in  hand.  A  stipu- 
lation to  commit  to  the  referee  for  trial  and  decision  issues  of  fact  in 
an  action  at  law  which  the  court  is  without  power  to  try,  or  to  refer 
without  the  consent  of  the  parties,  gives  the  court  no  power  to  try 
those  issues  after  the  avoidance  of  the  findings  of  the  referee  for  er- 
ror of  law,  but  entitles  the  parties  to  a  new  trial  by  their  chosen  ref- 
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eree  under  proper  instructions  from  the  court  upon  questions  of  law 
alone.  United  States  v.  Ramsey,  158  Fed.  488,  490,  491 ;  Rev.  St.  Mo. 
§  715  (Ann.  St.  1906,  p.  712) ;  Caruth-Bymes  Hardware  Co.  v.  Wolter, 
91  Mo.  484,  488,  3  S.  W.  865 ;  State  ex  rel.  v.  Hurlstone,  92  Mo.  327, 
332,  333,  5  S.  W.  38. 

References  of  suits  in  equity  and  references  of  actions  at  law,  pur- 
suant to  statutes,  practices,  facts,  or  stipulations  which  differ  materi- 
ally from  those  which  condition  this  rule,  may  not  be  subject  to  it. 
Kimberly  v.  Arms,  129  U.  S.  512,  524,  9  Sup.  Ct.  335,  32  L.  Ed.  764 ; 
Terry  v.  Naylor,  125  Fed.  804;  O'Neill  v.  Capelle,  62  Mo.  202;  Bank 
V.  Miller,  73  Mo.  187,  192.  But  it  controls  the  decision  of  this  case, 
and  renders  another  trial  of  this  action  by  Mr.  Hall,  the  chosen  referee 
of  the  parties,  unavoidable.  After  he  has  completed  this  new  trial,  let 
him  return  to  the  court  all  the  evidence  taken  before  him  with  his  re- 
port, and  let  him  state  in  the  latter  all  exceptions  to  his  rulings  which 
either  party  request  him  to  report  and  the  particulars  thereof,  together 
with  the  fact  that  he  has  returned  with  his  report  all  the  evidence  taken 
before  him,  which  he  should  clearly  identify  by  a  proper  description 
in  his  report.  If  exceptions  are  filed  to  the  report,  they  will  present 
to  the  Circuit  Court  for  review  rulings  of  questions  of  law  by  the  ref- 
eree to  which  he  reports  exceptions,  and  these  only.  The  sufficiency 
of  the  evidence  to  support  his  findings  of  fact  will  not  be  reviewable 
by  that  court,  or  by  this ;  but,  if  proper  requests  are  made  and  excep- 
tions taken,  the  question  whether  or  not  there  is  substantial  evidence 
to  sustain  the  findings  of  fact  of  the  referee  may  be  considered  by  the 
Circuit  Court,  for  that  is  always  a  question  of  law.  If  a  review  in 
this  court  of  the  rulings  of  the  Circuit  Court  is  subsequentl)r  desired, 
a  bill  of  exceptions  clearly  setting  forth  the  rulings,  exceptions,  and 
evidence  or  facts  which  conditioned  the  rulings  challenged,  certified 
by  the  judge  who  made  them,  will  be  indispensable  to  their  considera- 
tion here. 

The  judgment  below  is  reversed,  and  the  case  is  remanded  to  the 
court  below,  with  directions  to  grant  a  new  trial  thereof  by  Mr.  Hall, 
the  chosen  referee  of  the  parties,  pursuant  to  their  stipulation. 


(181  Fed.  810.) 

In  re  L.  M.  ALLEMAN  HARDWARE  00. 

GITT  V.  ZIBGLER  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    September  28,  1910.) 

No.  61. 

Bankbuptcy  (§  345*) — Corporations— IXistribution  of  EerAis— Claims  of 
Stockholders. 

A  corporation  was  organized  to  take  over  the  business  of  a  mercantile 
partnership  in  payment  for  which  it  assumed  the  debts  of  the  firm,  and 
also  issued  its  capital  stock  to  the  partners.  It  did  a  large  business, 
in  the  course  of  which  it  sold  the  merchandise  so  acquired,  and  paid 
the  debts  of  the  partnership.  Held  that,  on  the  distribution  of  its  es- 
tate in  bankruptcy,  the  question  of  the  value  of  the  consideration  paid 
by  the  partners  for  their  stock  was  not  in  issue,  and  that  a  claim  ol 

*For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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one  of  them  against  the  estate,  otherwise  ondi^nted,  could  not  be  de- 
ferred until  after  the  payment  of  other  creditors  on  the  ground  that, 
as  the  event  showed  the  corporation  was  insolvent  from  its  organiza- 
tion, and  that,  therefore,  such  creditor  gave  no  value  for  his  stock  and 
was  liable  therefor,  the  evidence  being  insufficient  to  show  that  the 
transaction  was  fraudulent,  and  neither  the  corporation,  to  whose  rights 
only  the  trustee  succeeded,  nor  the  present  creditors,  having  any  stand- 
ing to  make  such  claim. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dea  Dig.  §  345.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 

In  the  matter  of  the  L.  M.  Alleman  Hardware  Company,  bankrupt. 
'Appeal  from  an  order  refusing  to  permit  H.  N.  Gitt,  a  creditor,  to 
share  in  the  distribution  of  assets.    Reversed. 

For  opinion  below,  see  172  Fed.  611. 

Allen  C.  Wiest  and  C.  J.  Delone,  for  appellant, 
W.  C.  Sheely  and  John  D.  Keith,  for  appellees. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
BRADFORD,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  distribution  in  bankruptcy 
of  the  assets  of  the  L.  M.  Alleman  Hardware  Company,  the  court  be- 
low refused  to  permit  H.  N.  Gitt,  a  creditor  in  the  sum  of  $21,094.12, 
to  share  in  said  distribution.    He  thereupon  appealed  to  this  court. 

The  L.  M.  Alleman  Company,  the  bankrupt,  was  a  corporation  char- 
tered by  the  state  of  Pennsylvania  in  March,  1903.  It  was  extensively 
engaged  in  the  hardware  business  from  then  until  December  10,  1906, 
when  it  was  adjudged  bankrupt.  It  carried  large  stocks  of  goods,  a 
statement  made  by  the  accountant  in  evidence  showing  that  its  assets 
at  the  date  of  bankruptcy  aggregated  some  $68,000,  and  its  property 
even  under  bankrupt  liquidation  realized,  over  administration  ex- 
penses, upwards  of  $35,000  for  distribution  among  its  creditors.  It  is 
over  the  distribution  of  this  fund  that  this  controversy  arises,  and  it 
is  helpful  to  the  proper  consideration  of  the  question  here  involved 
that  we  should  bear  the  fact  in  mind  that  the  present  proceeding  is 
one  of  distribution.  It  is  in  affirmance  of  the  ownership  by  the  corpo- 
ration of  the  subject  of  distribution.  Indeed,  the  present  situation 
may  be  aptly  described  by  what  was  said  of  the  status  in  Hooven  Co. 
v.  Evans  Co.,  193  Pa.  31,  44  Atl.  277 : 

"The  bin  In  this  case  was  filed  by  a  creditor  of  the  corporation  defend- 
ant alleging  the  insolvency  of  the  company,  and  asking  the  court  to  take 
charge  of  the  property  and  assets  of  the  defendant,  and  to  appoint  a  re- 
ceiver for  that  purpose.  It  was  not  a  creditor's  bill  filed  against  a  corpora- 
tion and  its  stockholders  for  the  purpose  of  enforcing  the  payment  of  un- 
paid capital  stock  for  the  benefit  of  all  the  creditors  by  means  of  an  assess- 
ment to  be  made  by  the  court  upon  the  stockholders  of  the  company  de- 
fendant of  an  amount  of  unpaid  capital  stock  sufficient  to  pay  all  the  debts 
of  the  corporation.  The  bill  has  no  aspect  of  that  character.  It  does  not 
ask  for  such  a  decree.  Nor  is  it  a  bill  against  the  stockholders  claiming  to 
hold  them  liable  as  partners  by  reason  of  defects  in  the  organization  of  the 
defendant  company  as  a  corporation.  On  the  contrary,  it  is  a  bill  against 
the  corporation  in  its  corporate  capacity,  asking  the  court  to  administer 
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its  prop^ty  and  assets  in  such  a  manner  as  to  have  tbem  applied  to  Its 
debts.  It  necessarily  implies,  and  proceeds  upon  the  presumption,  that  the 
defendant  Is  a  corporation,  lawfully  created,  having  proper^  of  various 
kinds,  engaged  in  the  prosecution  of  a  lawful  business,  with  its  assets  of 
whatever  kind,  and  with  the  intent  and  purpose  to  have  those  assets  ad- 
ministered as  the  property  of  the  corporation,  and  to  have  them  converted 
into  money,  and  the  money  resulting  from  the  business  carried  on  and  from 
the  property  sold,  to  be  applied  to  the  payment  of  its  debts,  so  far  as  that 
result  can  be  accomplished." 

The  claim  of  Gitt  is  not  controverted,  but  it  is  contended  it  cannot 
participate  in  this  distribution  because  he  is  indebted  to  the  bankrupt 
company.  And  such  liability  to  the  corporation  is  alleged  to  exist  by 
reason  of  certain  matters  connected  with  the  organization  of  this  cor- 
poration. Now  the  Supreme  Court  in  Hewit  v.  Berlin  Machine,  194 
U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed.  986,  York  v.  Cassell,  201  U.  S. 
344,  26  Sup.  Ct.  481,  50  L.  Ed.  782,  and  Thompson  v.  Fairbanks,  196 
U.  S.  516,  25  Sup.  Ct.  306,  49  L.  Ed.  577,  held  that  the  rights  vested 
in  a  trustee  in  bankruptcy  are  simply  those  the  bankrupt  held,  with 
the  exception  in  case  of  certain  liens,  not  here  involved,  noted  in  Bank 
V.  Staake,  202  U.  S.  149,  26  Sup.  Ct.  580,  50  L.  Ed.  967. 

The  question,  then,  is.  What  rights  had  this  corporation  against 
Gitt  when  it  became  bankrupt?  That  liability  is  determined  by  the 
law  of  Pennsylvania.  Let  us  first  ascertain  the  facts.  In  1903,  Gitt, 
the  appellant,  and  one  Johns,  were  partners  in  the  hardware  business. 
They  organized  this  corporation  for  the  purpose  of  taking  over  that 
partnership  business,  of  which  they  were  sole  owners.  In  order  to 
obtain  a  charter  under  the  Pennsylvania  statutes,  it  was  necessary  that 
$5,000,  being  10  per  cent,  of  its  capital  stock,  be  paid  in,  which  was 
done.  Messrs.  Gitt  and  Johns,  who  were  both  men  of  large  means, 
were  personally  responsible  as  partners  for  the  indebtedness  of  that 
firm.  Its  personal  property,  which  inventoried  $73,305.33,  was  turned 
over  to  the  company,  and  this  thereafter  formed  the  stock  in  trade  of 
the  company,  and  on  it  and  additions  thereto  the  company  did  a  large 
business.  For  example,  its  sales  from  March  to  December  following 
its  incorporation  aggregated  $108,000  and  upwards.  The  corporation 
sustained  losses  by  fire  and  its  property  at  that  time  was  such  that 
$41,000  was  realized  from  insurance  and  applied  to  the  payment  of 
its  debts.  During  the  3^^  years  of  its  operation  it  lost  some  $34,000. 
When  it  was  adjudged  bankrupt,  its  trade  assets,  as  we  have  seen 
above,  not  including  an  item  of  $18,799.80  for  fixtures  and  good  will, 
stable  and  warehouse  $2,340.96,  and  accounts  receivable  $23,698.52, 
aggregated  $51,364.84.  The  proofs  do  not  disclose  the  gross  amount 
realized  therefrom,  but  there  is  now  for  distribution  some  $35,000. 
The  partnership  whose  business  was  taken  over  by  the  company  was 
so  heavily  involved  at  the  time  that  we  may  assume  that  liquidation 
meant  insolvency.  As  Gitt  and  Johns  were  of  abundant  means  and 
were  personally  liable  for  all  of  that  indebtedness,  they  chose  to  con- 
tinue the  business  under  corporate  name,  and  since  none  of  the  indebt- 
edness of  the  partnership,  liability  for  which  was  assumed  by  the  cor- 
poration, is  now  claimed  against  the  latter,  presumptively  it  has  all  been 
paid.  At  any  rate,  there  is  no  evidence  that  any  of  it  is  now  existing, 
and  no  claims  made  upon  the  present  fund  are  shown  to  have  been  in- 
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debtcdness  of  the  old  firm.  Moreover,  there  is  no  evidence  in  this  case 
that  any  present  claimant  of  the  company  was  misled,  deceived,  or  in- 
duced to  extend  credit  to  the  corporation  by  any  statement,  fact,  or 
omission  connected  with  or  growing  out  of  the  original  incorporation 
of  that  company,  its  taking  over  of  the  business  of  the  preceding  part- 
nership, or  of  the  terms  of  such  transfer.  In  fact,  there  is  nothing  in 
this  case  that  satisfies  us  of  anything  but  the  good  faith  of  the  parties 
in  forming  this  corporation.  They  were  men  of  means,  and  had  orig- 
inally become  responsible  on  paper  of  the  preceding  partnership. 
Their  experience  with  it  and  with  a  partner  who  had  drawn  them  into 
it  naturally  led  to  a  desire  to  limit  their  future  personal  responsi- 
bility, and  this  thev  sought  to  do  by  incorporation.  But  the  course  of 
business  showed  this  could  not  be  done,  for,  from  the  date  of  incor- 
poration forward,  Gitt  continues  to  evidence  his  faith  in  the  future  of 
the  corporation  by  permitting  Johns  to  go  out  of  the  business.  From 
time  to  time  Gitt  extended  his  personal  credit,  and  increased  his  lia- 
bility by  indorsing  its  paper.  In  view  of  the  subsequent  fire,  the  cor- 
poration's losses  and  its  system  of  bookkeeping,  which,  as  we  under- 
stand the  accountant's  criticism,  was  such  as  might  not  have  given  the 
company  itself  full  appreciation  of  its  operations,  the  bankruptcy  of 
the  company  can  be  attributed  to  other  causes  than  to  the  charge  that 
the  whole  life  of  this  company  from  its  start  was  an  insolvent  bank- 
rupt operation.  Indeed,  when  the  attention  of  the  accountant,  who 
examined  the  company's  affairs  at  the  instance  of  the  trustee,  was 
called  to  the  fact  that  his  report  as  of  March,  1903,  shows  the  com- 
pany was  insolvent,  he  says : 

•*We  know  It  now  that  It  was  insolvent  then  and  at  the  time  of  its  in- 
corporation.   We  make  the  statement  now,  but  could  not  have  made  it  then.*' 

And  this  is  the  just  view  to  take,  for,  as  was  said  in  Finletter  v. 
Acetylene  Light  Company,  215  Pa.  90,  64  Atl.  430,  when  it  was  alleged 
patents  were  overvalued  in  the  issuing  stock  therefor : 

"In  the  proceeding  the  question  of  the  value  of  the  licenses  is  to  be  de- 
termined as  of  the  time  of  the  formation  of  the  company,  and  not  after 
it  has  become  Insolvent  from  any  particular  cause.  American  Company  v. 
Hays,  165  Pa.  498  [30  AO. 


Now,  in  the  present  case,  it  is  alleged  the  firm  was  insolvent  when 
its  property  was  taken  over  by  the  company,  and  the  $25,000  in  stock 
which  Gitt  and  Johns  received  in  payment  therefor,  and  all  of  which 
Gitt  now  owns,  was  issued  without  consideration  and  in  violation  of 
the  provisions  of  the  Pennsylvania  act  of  April  29,  1874  (P.  L.  81),  as 
amended  by  the  act  of  April  17, 1876  (P.  L.  32),  which  provides : 

"Every  corporation  created  under  the  provisions  of  this  act  or  accepting 
its  provisions,  may  take  such  real  and  personal  estate,  mineral  rights,  patent 
rights,  and  other  property,  as  is  necessary  for  the  purpose  of  its  organiza- 
tions and  business  and  issue  stock  in  the  amount  of  the  value  thereof,  in 
payment  thereof." 

Now,  granting  that  subsequent  events  show  the  partnership  was 
then  insolvent,  we  then  have  the  question,  How  was  any  party  now  be- 
fore us  effected  thereby,  or  how  could  that  issue  be  involved  in  this 
distribution?    This  company  came  into  existence,  and  its  whole  corpo- 
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rate  business  was  based  on  the  stock  of  goods  it  obtained  from  this 
iimi.  Its  whole  business  existence  and  the  assets  here  distributed  arc 
founded  on  the  affirmance,  ratification,  and  enjoyment  of  the  contract 
for  the  sale  or  the  property  of  Gitt  and  Johns  to  the  corporation.  It  sold 
these  goods  and  mixed  the  proceeds  up  in  its  operations,  and  the  pres- 
ent fund  had  its  origin  in  property  of  the  old  firm.  How  does  it  lie 
in  the  mouth  of  the  company  to  at  the  same  time  enjoy  the  property 
it  received  and  allege  the  illegality  of  its  reception  ?  We  are  not  here 
dealing  with  a  fraud,  we  are  not  dealing  with  a  subscription  to  stock, 
we  are  not  dealing  with  the  rights  of  any  creditor  who  was  misled ;  but 
we  are  dealing  with  a  case  where  no  party  who  might  have  been  in- 
jured thereby  is  concerned,  where  all  the  creditors  of  the  old  firm  have 
been  paid,  and  where  there  is  no  proof  that  any  creditor  of  the  new 
corporation  has  been  deceived  or  misled  by  the  stock  issue  complained 
of.  If,  then,  the  rights  of  no  individual  creditor  are  here  involved  or 
sought  to  be  enforced,  it  follows  that  Gitt's  claim  cannot  be  rejected 
unless  the  bankrupt  company  itself  has  a  counterclaim  against  him. 
And  how  can  it  be  said  it  has  ?  It  is  true  capital  stock  is  a  trust  fund 
for  the  benefit  of  creditors,  and,  if  stock  is  ficticiously  and  fraudulently 
issued,  it  may  be  collected  for  the  benefit  of  creditors  (Coit  v.  Gold 
Co.  [C.  C]  14  Fed.  16;  Handley  v.  Stutz,  139  U.  S.  436,  11  Sup.  Ct. 
530,  35  L.  Ed.  227) ;  but  when,  as  here,  the  value  of  the  consideration 
of  the  stock  was  fairly  debatable,  and  the  corporation  enjoyed,  used, 
and  did  its  entire  corporate  business  for  several  years  on  the  property 
conveyed  to  it,  and  where  the  property  cannot  be  restored  or  the  con- 
tract rescinded,  and  where  no  person  here  interested  was  in  any  way 
induced  to  act  or  was  misled  or  wronged  by  the  maintenance  of  that 
status,  we  think  the  corporation  has  no  such  right  or  claim  against 
Gitt  as  prevents  his  unquestioned  debt  from  participating  in  this  dis- 
tribution. Under  these  facts,  it  is  clear  that  this  corporation  had,  prior 
to  bankruptcy,  no  right  of  action  against  Gitt  to  recover  on  this  stock 
which  was  issued  to  him  for  his  merchandise.  And,  if  such  be  the 
case,  the  status  of  the  parties  is  not  changed  by  bankruptcy,  for,  as 
was  said  in  Thompson  v.  Fairbanks,  supra  : 

"Under  the  present  bankrupt  act,  the  trustee  takes  the  property  of  the 
bankrupt,  in  case  unaffected  by  fraud.  In  the  same  plight  and  condition  that 
the  bankrupt  himself  held  it,  and  subject  to  all  the  equities  imposed  upon 
it  in  the  hands  of  the  bankrupt." 

We  are  therefore  of  the  opinion  that  Gitt  should  have  been  allowed 
to  prove  his  claim,  and  the  decree  is  reversed,  with  directions  to  allow 
him  to  do  so. 
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asi  Fed.  816.) 

THE  ASHBOURNE. 

THE  BOUKER  NO.  2. 

(Clrcnlt  Court  of  Appeals,  Second  Circuit    June  14,  IfllO.) 

Nos.  270,  271. 

1.  Collision  (§  66*) — ^Passing  Tows— Fault. 

In  a  libel  against  certain  tugs  for  injuries  to  a  scow  due  to  a  collision 
between  the  tows,  evidence  held  to  require  a  finding  that  the  main  fault 
was  that  of  the  tug  of  one  of  the  tows  in  permitting  her  tow  to  get  on  the 
port  side  of  the  diannel  owing  to  negligent  navigation. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  |  84;  Dec.  Dig. 
I  66.*] 

2.  Collision  (|  123*) — ^Pbimabt  Faul-t-Oontbibuting  Negligencb. 

In  a  libel  for  collision,  the  vessel  guilty  of  primary  fault  is  liable  for 
the  damages  sustained,  and  clear  proof  of  contributory  fault  by  the  other 
vessel  must  be  presented  before  the  latter  can  be  held  to  bear  an  equal 
share  of  the  damages. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  If  25^261 ;  Dec. 
Dig.  I  123.M 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Libel  by  the  Red  Star  Towing  &  Transportation  Company  against 
The  Steamtug  Ashbourne  and  the  Steamtug  Bouker  No.  2,  and  by  the 
Phoenix  Towing  &  Transportation  Company  against  the  same  ves- 
sels. From  a  decree  dismissing  the  libels  as  to  the  Ashbourne  and  as- 
sessing damages  against  the  Bouker  No.  2,  she  appeals.    Affirmed. 

The  following  is  the  opinion  of  Adams,  District  Judge,  in  the  trial 
court : 

This  action  was  commenced  by  the  lied  Star  Towing  &  Tran^wrtatlon 
Company,  filing  a  libel  against  the  tug  Ashbourne,  in  which  it  is  alleged 
that  on  the  11th  day  of  October,  1907,  at  about  8  o'clock  P.  M.  the  tug  Ash- 
bourne started  with  a  tow  from  Packer  Dock,  Jersey  City,  bound  for  Port 
Reading,  New  Jersey,  the  boat  Red  Star  being  in  the  fifth  tier  of  the  tow 
and  next  to  the  outer  port  boat;  that  the  tow  consisted  of  twenty-four 
boats,  four  boats  ahreast,  making  six  tiers,  the  hawser  or  leading  tier  being 
fast  to  the  stern  of  the  Ashbourne.  That  the  Ashbourne  proceeded  across 
the  Bay  of  New  York,  and  into  the  Kill  von  Kull  with  the  tow.  and  when 
Bearing  or  In  the  vicinity  of  Bergen  Point,  the  steamtug  Bouker  No.  2,  bound 
towards  New  York,  was  observed  coming  through  the  Kills  with  two  mud 
scows  in  tandem  fashion,  in  tow  of  and  astern  of  the  Bouker  No.  2;  that 
l)efore  meeting  one  another  the  said  steamtugs  exchanged  a  signal  of  one 
whistle,  the  tide  running  ebb  at  the  time  and  the  wind  from  the  west,  and 
that  the  tugs  with  their  tows  attempted  to  pass  one  another,  the  Bouker  No. 
2  being  on  the  Staten  Island  side  of  the  channel  and  the  tug  Ashbourne  with 
her  tow  on  her  port  side,  but  that  in  the  effort  to  pass,  the  boat  in  the  fourth 
tier  of  the  Ashbourne's  tow  on  the  port  side  came  in  contact  with  the  mud 
scow  in  tow  of  th^  Bouker  No.  2  driving  her  back  so  as  to  bring  her  in  con- 
tact with  the  boat  Red  Star,  resulting  in  serious  damage  to  her  and  in  the 
sinking  of  the  boat  in  the  fourth  tier  of  the  Ashbourne's  tow.  That  the  col- 
lision occurred  about  2:30  A.  M.  on  the  12th  day  of  October,  1907. 

The  faults  alleged  against  the  Ashbourne  are:  (1)  in  not  keeping  a  proper 
lookout;  (2)  in  not  having  a  helper  at  the  stem  or  somewhere  on  the  port 
side  of  her  tow  In  order  to  keep  it  straight  and  foUow  in  the  wake  of  the 
Ashbourne ;  (3)  in  not  giving  a  wider  berth  to  the  Bouker  No.  2  and  her  tow 
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In  passing,  as  there  was  plenty  of  room  on  her  starboard  side  so  to  do;  (4) 
in  not  blowing  any  alarm  whistles;  (5)  In  not  taking  timely  measures  to 
prevent  her  tow,  because  of  the  ttde  and  the  direction  of  the  wind  (the  boats 
being  light)  from  setting  on  to  the  tow  of  the  Bouker  No.  2.  The  damages 
claimed  were  $900;   (6)    in  not  stopping  so  as  to  prevent  collision. 

The  Ashbourne's  answer  to  the  libel  alleges  that  at  2:20  A.M.  on  the  12th 
of  October,  when  between  Bergen  Point  Ferry  and  the  Red  Buoy  those  In 
charge  of  the  Ashbourne  observed  the  loaded  tow  coming  up  In  charge  of  the 
Bouker  No.  2,  consisting  of  two  loaded  mud  scows;  that  signals  of  one 
whistle  each  were  exchanged  t>etween  the  tugs,  and  that  pursuant  thereto 
the  Ashbourne  ported  her  wheel  and  stood  over  as  much  as  she  possibly  could 
to  the  starboard  side  of  the  channel ;  that  the  Bouker  No.  2  and  her  scows 
passed  the  tug  Ashbourne,  but  that  the  Bouker  No.  2  failed  to  keep  to  the  star- 
board side  of  the  channel,  with  the  result  that  the  first  scow  In  her  tow 
struck  the  Irene,  that  being  the  port  boat  In  the  fourth  tier  of  the  Ashbourne's 
tow,  breaking  her  and  six  other  boats  adrift  and  causing  serious  damage  to 
the  said  boats. 

The  allegations  of  fault  against  the  Bouker  No.  2  are:  (1)  that  she  did 
not  keep  over  to  the  starboard  side  of  the  channel ;  (2)  that  she  had  no 
competent  lookout  or  a  competent  man  In  charge  of  her  navigation ;  (3)  that 
her  tow  was  Improperly  made  up  so  as  to  be  unmanageable;  (4)  that  In 
having  ample  room  to  pass  the  Ashbourne  and  her  tow.  If  properly  managed, 
she  brought  her  tow  Into  collision  with  the  tow  of  the  Ashbourne. 

The  Ashbourne  then  filed  a  i)etitlon  bringing  the  Bouker  No.  2  Into  the  ac- 
tion and  alleged  substantially  the  same  facts  and  the  same  faults  as  stated 
in  her  answer. 

Some  little  time  after  that  the  Phoenix  Towing  &  Transportation  CJompany 
filed  a  libel  against  the  Bouker  No.  2  and  the  Ashbourne.  The  last  mentioned 
libelant  was  owner  of  the  scow  Irene,  and  the  libel  was  Joined  by  Chris  Seiv- 
erson,  the  master  of  the  Irene.  The  libel  alleges  that  the  Irene  was  placed 
In  the  third  tier  of  boats  and  made  fast  in  the  tow  by  two  hawsers  from  the 
bow  to  the  stern  of  the  boat  ahead  of  her  and  two  hawsers  from  Its  stern  to 
the  bow  of  the  boat  inmiediately  astern  of  It;  that  when  the  tow  was  so 
made  up,  the  Ashbourne  started  with  it  bound  for  Port  Reading,  and  that 
while  the  tug  and  tow  were  under  way  and  when  about  abreast  of  Bergen 
Point  Buoy  about  2  o'clock  In  the  morning  of  the  12th  of  October,  the  tug 
Bouker  No.  2  was  observed  approaching,  bound  towards  New  York,  then  being 
about  opposite  Shooter  Island,  the  Bouker  No.  2  having  two  loaded  mud  scows 
in  tow  astern,  one  behind  the  other;  that  both  the  Ashbourne  and  Bouker 
No.  2  had  their  tows  on  hawsers  and  that  they  proceeded  on  such  a  course 
that  the  head  mud  scow  In  tow  of  Bouker  No.  2  struck  the  Irene  breaking  in 
the  planks  In  her  side  and  stern  and  affecting  other  severe  damage,  whereby 
some  of  the  hawsers  with  which  It  was  made  fast  were  broken  and  she  sus- 
tained damages.  Including  damage  to  the  master's  household  furniture,  and 
so  forth.  The  damages  in  this  case  caused  by  the  sinking  of  the  boat  are 
claimed  to  be  $2,300  and  the  loss  of  the  master's  personal  effects  $350. 

The  allegations  of  fault  against  the  Ashbourne  are:  (1)  In  endeavoring  to 
navigate  with  a  tow  that  was  too  large  and  unwieldy  to  permit  of  proper 
navigation ;  (2)  in  making  up  its  tow  In  a  careless  manner ;  (3)  in  falling  to 
keep  nearer  to  the  New  Jersey  shore;  (4)  in  navigating  on  such  a  course  as 
to  bring  Its  tow  Into  collision  with  the  tow  of  the  Bouker  No.  2;  (5)  in  fall- 
ing to  observe  the  approach  of  the  Bouker  No.  2  with  its  tow  in  time  to  take 
measures  necessary  to  avoid  collision;  (6)  in  approaching  on  a  course  too 
close  to  the  No.  2  and  its  tow ;  (7)  In  neglecting  to  provide  for  sufficient  as- 
sistance or  help  in  the  navigation  of  a  fleet  of  the  size  of  that  whldi  the 
Ashbourne  had  In  tow. 

The  Bouker  No.  2  Is  charged  with  fault:  (1)  in  failing  to  keep  over  towards 
the  Staten  Island  shore ;  (2)  in  failing  to  have  her  tow  upon  a  hawser  of  such 
length  that  she  would  be  able  to  properly  control  her  tow  and  avoid  collision; 
(3)  in  proceeding  on  a  course  too  close  to  the  Ashbourne;  (4)  in  failing  to 
observe  the  course  of  the  Ashbourne  and  her  tow  in  time  to  avoid  collision. 

This  libel  was  duly  answered  by  both  parties  and  I  do  not  think  It  neces- 
sary to  state  the  pleadings  any  further  at  this  time. 
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The  plTotal  point  of  this  collision  is  which  boat  was  on  the  wrong  side  of 
the  channel.  It  is  claimed  on  the  part  of  the  Ashbourne  that  the  tow  of  the 
No.  2  swung  out  from  her  side  of  the  channel  and  got  In  the  Ashboume^s  wa- 
ter so  that  the  collision  happened,  the  Ashbourne  claiming  that  her  tow  was 
kept  straight  behind  her  and  always  on  her  own  side  of  the  channel. 

The  most  difficult  question  in  this  case  Is  to  determine  which  tug  dragged 
her  tow  out  of  Its  own  water.  The  tide  was  ebb.  There  has  been  some  little 
dispute  about  Its  strength,  it  being  contended  on  the  part  of  some  that  It  was 
as  much  as  four  or  five  knots,  while  on  the  other  hand  it  Is  contended  that 
it  was  practically  a  knot  and  a  half.  There  is  great  divergence  there  and  it 
is  not  explainable  in  any  way  excepting  perhaps  the  observations  made  by 
the  government  were  not  in  the  place  at  or  near  where  the  collision  occurred. 
That  has  been  suggested  in  the  course  of  the  argument.  However,  I  do  not 
see  that  that  is  controlling.  The  tide  was  undoubtedly  ebb  and  running 
towards  New  York  Bay ;  the  Ashbourne  was  proceeding  against  the  tide  and 
the  No.  2  was  proceeding  with  It.  Each  had  her  tow  behind  her  until  one  was 
in  the  immediate  vicinity  of  the  place  of  the  collision,  as  to  which  the  testi- 
mony does  not  differ  very  much,  It  being  to  the  southward  and  a  little  to 
the  westward  of  the  Red  Buoy  In  the  channel  opposite  Port  Richmond. 

An  important  question  in  the  case  Is  what  effect  did  the  tide  have  upon  the 
vessels?  The  tide  being  ebb,  if  there  had  been  nothing  to  deflect  it  or  change 
It  in  any  way  it  would  undoubtedly  proceed  nearly  straight,  somewhat  in- 
fluenced by  the  contour  of  the  land,  towards  New  York  Bay ;  but  there  was  a 
great  volume  of  water  coming  out  of  Newark  Bay,  the  principal  part  of  It  In 
the  main  ship  channel  and  some  small  nart  over  the  shore  between  the  Light 
and  Bergen  Point,  and  that  part  between  the  Point  and  the  Light  was,  admit- 
tedly by  all  parties,  much  less  in  force  than  that  which  was  running  In  the 
main  ship  channel.  ,  It  Is  contended  here  by  the  Bouker  No.  2  that  that  had  a 
very  considerable  force,  while  on  the  part  of  the  Ashbourne  It  Is  alleged  that 
It  had  very  little  force.  I  think  the  preponderance  of  the  testimony  shows 
that  it  did  have  some  force  although  it  was  close  up  to  the  Light,  between  the 
Light  and  the  Point,  but  It  was  a  narrow  channel  at  best,  that  Is,  the  part 
of  the  channel  which  allowed  the  flow  of  any  considerable  body  of  water; 
most  of  it  was  broken  up  by  the  rocks  which  were  on  the  bottom  and  it  was 
only  up  near  the  Light  there  could  be  a  channel  allowing  any  force  at  all,  so 
that  I  do  not  think  that  the  force  of  the  water  to  the  eastward  of  the  Light 
had  very  much  to  do  with  this  collision.  Of  course  the  great  body  of  the  water 
came  out  of  the  regular  channel  to  the  westward  of  the  Light  and  then  meet- 
ing the  regular  tide  or  the  currents  running  to  the  eastward  Joined  with  it 
and  ran  over  and  struck  the  Staten  Island  shore  in  the  vicinity  of  what  Is 
known  as  the  Fighting  Dock.  Whatever  the  strength  of  the  tide  may  have 
been — ^anywhere  from  two  to  four  knots  probably — when  it  struck  the  Staten 
Island  shore  at  the  point  indicated,  it  then  struck  over  across  the  channel  and 
proceeded  in  the  direction  of  the  New  Jersey  shore  to  a  point  a  little  to  the 
eastward  of  what  Is  known  as  the  Bergen  Point  Ferry.  Now,  when  the  Ash- 
t>oume  brought  her  tow  down  In  the  vicinity  of  the  Red  Buoy  she  then  en- 
countered this  Newark  Bay  tide,  and  there  has  been  a  great  controversy  as 
to  what  the  influence  of  that  tide  was  upon  the  Ashbourne's  tow;  it  being 
contended  by  the  Ashbourne  that  it  simply  had  the  effect  of  keeping  the  tow 
out  straight  behind  her  on  her  starboard  side  of  the  channel ;  and  on  the 
part  of  the  No.  2  It  has  been  contended  that  some  portion  of  the  tide  struck 
across,  caught  the  Ashbourne's  tow  and  forced  it  over  to  the  No.  2's  part  of 
the  chann^.  Giving  to  this  the  best  consideration  I  can,  I  have  come  to  the 
conclusion  that  the  Ashbourne's  contention  Is  right.  At  the  opening  of  the 
case  when  the  claims  of  each  side  were  given  I  was  quite  Inclined  to  think 
that  the  case  would  turn  against  the  Ashbourne  because  she  was  taking  a 
large  tow — twenty-four  boats — ^to  the  westward — ^and  if  there  were  any  tide 
at  all  It  would  tend  to  deflect  her  tow  from  a  straight  course,  it  would  naturally 
affect  it  very  much,  and  I  thought  she  should  have  a  helper  properly  stationed 
so  as  to  aid  her.  She  had  a  helper  but  the  helper  was  up  on  the  first  tier 
where,  while  it  was  useful  no  doubt  as  far  as  speed  was  concerned,  It  was 
of  no  use  whatever  in  keeping  her  tow  straight.  I  think  that  is  conceded  by 
proctor  for  the  Ashbourne.    It  is  claimed  that  she  did  not  need  any  helper  at 
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the  eod  of  the  tow  because  It  would  have  to  be  straight  on  account  of  the  way 
the  current  was  running  and  as  I  said  a  moment  ago,  I  think  most  likely  that 
is  the  situation  and  that  she  could  not  get  her  tow  over  on  the  Staten  Island 
side  of  the  channel,  which  was  600  or  700  feet  wide  probably,  unless  there 
was  something  more  than  the  current  to  take  her  there.  I  believe  that  this 
collision  which  occurred  between  the  tpws  of  the  respective  tugs  was  on  the 
northern  side  of  the  mid  channel.  To  account  for  No.  2's  tow  being  there,  the 
Ashbourne  suggests  that  it  was  an  unmanageable  sort  of  tow,  dlfBcult  to 
tow  straight,  and  that  wh^i  it  got  a  cant  in  either  direction  it  was  very  diffi- 
cult if  not  Impossible  to  straighten  it  out  immediately,  therefore,  while  the 
No.  2  went  by  the  Ashboume*s  tow  safely,  the  scows  sheered  over  in  a  some- 
what northerly  direction  and  strudc  the  tow  of  the  Ashbourne  In  the  fourth 
tier;  there  were  six  tiers  altogether,  and  the  other  tiers  cut  loose  from  the 
rest  of  the  tow  and  perhaps  avoided  it  in  that  way. 

r  think  the  main  fault  in  this  case  was  that  the  No.  2  permitted  her  tow 
to  get  on  her  port  side  of  the  channel,  the  Ashbourne  keeping  her  tow  in  a 
reasonably  straight  line  on  her  starboard  side  of  the  channel,  so  that  if  the 
No.  2  had  kept  her  tow  on  her  side  of  the  channel  the  collision  would  have 
been  avoided. 

It  only  remains  to  consider  whether,  or  not,  there  was  any  contributing 
fault  on  the  part  of  the  Ashbourne.  It  has  been  argued  that  she  should  have 
stopped?  that  she  should  have  blown  alarm  whistles.  After  listening  very 
attentively  to  what  has  been  said  in  that  connection  by  the  proctors,  while 
granting  that  she  was  undoubtedly  In  fault  in  those  respects,  because  she 
should  have  had  a  lookout  and  shoul^  have  blown  alarm  whistles,  still  I  am 
not  convinced  that  her  faults  in  those  respects  really  contributed  to  the 
collision. 

There  has  been  a  strong  disposition  manifested  on  the  part  of  the  courts 
recently  to  let  the  blame  rest  where  it  principally  belongs.  Some  time  ago  I 
had  a  case  that  occurred  in  the  channel  between  Blackwells  Island  and  the 
New  York  shore,  where  the  tug  Teaser  with  a  tow  on  a  hawser  was  going  to 
the  southward  and  eastward  and  met  a  tug  with  a  tow  of  two  car-floats,  I 
think,  one  on  each  side  of  her  in  the  channel.  The  Teaser  was  proceeding  to 
the  westward  and  the  other  tug  to  the  eastward  and  was  on  the  wrong  side 
of  the  channel.  I  divided  damages  there.  I  held  the  Teaser  In  fault  also 
because  she  did  not  stop  or  do  something  to  avoid  the  collision.  My  decision 
was  reversed  by  the  Circuit  C5ourt  of  Appeals  which  said:  **The  Teaser  was 
held  to  have  fulfilled  her  duty  in  porting.  In  going  to  the  right  of  the  channel 
and  as  to  her  lights  and  signals.  The  testimony  of  her  witnesses  as  to  her 
navigation  was  credited  by  the  district  judge  who  heard  them,  and  we  see  no 
reason  why  it  should  be  discredited.  She  saw  No.  14  and  her  floats  when 
nearly  a  mile  away.  She  repeatedly  blew  single  whistles,  Interspersed  with 
alarm  whistles  when  they  were  not  responded  to  either  by  whistles  or  by 
change  of  course.  She  ported  promptly,  then  straightened  out,  then  ported 
again,  and  flnally  when  quite  as  close  to  the  New  York  shore  as  it  was  safe 
to  go.  She  was  condemned  for  not  stopping  and  backing  sooner.  In  the  City 
of  Augusta  and  the  Chicago,  125  f^ed.  712,  60  0.  C  A.  480,  we  held  that, 
where  a  primary  fault  was  attributable  to  one  vessel,  clear  proof  of  con- 
tributing negligence  by  the  other  vessel  should  be  presented,  before  the  latter 
could  be  held  to  bear  an  equal  share  of  the  consequent  damage." 

This  case  seems  to  me  even  more  doubtful  than  that  of  the  Teaser.  It 
seemed  to  me  then  that  the  Teaser  should  have  stopped  because  she  was 
almost  running  into  collision  and  I  thought  if  she  had  stopped  to  give  the 
other  vessel  a  chance  it  would  have  done  something  towards  avoiding  a 
collision.  But  you  see  what  the  Circuit  Court  of  Appeals  has  held,  and  apply- 
ing the  principle  to  this  case  the  collision  can  be  accounted  for  by  the  fault 
of  No.  2,  if  I  am  correct  in  holding  her  in  fault. 

I  therefore  allow  a  decree  in  favor  of  the  libelants  against  the  Bouker  NOb 
2  and  dismiss  the  libels  as  to  the  Ashbourne. 

Counsel  for  the  tug  Bouker  No.  2  offer  in  evidence  the  report  of  the  captain 
to  the  local  inspectors.    It  reads  as  follows: 

'Tugboat  Bouker  No.  2  at  12:30  A.  M.  the  12th  Instant  left  Dredge  No.  7  off 
Crassell,  S.  I.,  with  two  mud  scows  7  R  R  and  14  H  on  a  short  hawser  bound 
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to  sea.  About  2:30  A.  M.  I  was  at  the  east  of  Shooters  Island  when  I  saw 
the  lights  of  a  west  bound  tow;  he  blew  me  one  whistle  which  I  promptly 
answered,  as  the  tide  was  running  ebb  and  the  wind  from  the  westward ;  I  had 
to  hold  my  tow  well  up  to  the  windward  as  the  tide  out  of  Newark  Bay  sets 
strong  on  the  Staten  Island  shore.  I  passed  the  tow  which  proved  later  to 
be  the  tug  Ashbourne  bound  to  Port  Reading,  I  passed  her  on  my  port  side 
about  300  feet,  when  I  was  abreast  of  the  Fighting  Dock,  abreast  of  Newark 
Bay. 

"My  tow  was  dose  to  the  Staten  Island  shore  and  as  my  scows  were  draw- 
ing 14  feet  I  did  not  have  much  room;  the  light  tow  was  sagging  towards 
me,  when  my  scows  were  about  the  middle  of  the  light  tow ;  the  tow  fouled 
my  head  scow  No.  7  R  R  and  the  scow  Irene  was  sunk ;  my  hawser  parted 
after  the  collision ;  the  tow  broke  up  and  I  went  back  and  beached  the  scow 
Irene  at  West  Brighton.  The  man  on  the  scow  got  on  a  canal  boat  in  the 
tow.  I  could  not  learn  of  any  other  damage  done  so  I  proceeded  to  sea ;  the 
lights  on  my  scows  were  burning  brightly. 

*'I  did  eyerythlng  In  my  power  to  avoid  a  collision  and  I  had  a  strong  ebb  ' 
tide  with  me. 

"Respectfully,  William  J.  Walsh." 

Henry  E.  Mattison  and  Carpenter  &  Park,  for  appellant. 
Armstrong,  Brown  &  Boland,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  crucial  question  in  the  case  is  where  the  col- 
lision occurred.  If  it  was  near  the  Oil  Dock  or  Fighting  Dock  on  the 
Staten  Island  side  of  the  channel  it  would  be  easy  to  find  the  Ash- 
bourne in  fault.  If,  however,  it  happened  on  the  other  side  of  the 
channel  near  the  red  buoy,  the  Bouker  No.  2  would  seem  to  be  in 
fault.  The  District  Judge  found  that  the  collision  was  on  the  north- 
em  side  of  the  channel  a  little  to  the  westward  of  the  red  buoy.  The 
testimony  as  to  location  is  voluminous  and  very  conflicting;  all  the 
witnesses  who  gave  evidence  on  that  point  were  examined  in  court, 
and  the  District  Judge  had  the  advantage  of  seeing  them  and  hearing 
their  testimony.  We  find  nothing  in  the  case  which  would  warrant 
this  court  in  reversing  his  finding.  The  decrees  are  affirmed,  with 
interest  to  libelants,  and  with  costs  to  the  Ashbourne  against  the 
Bouker  No.  2. 


aSl  Fed.  819.) 

SMITH  et  al.  v.  JONES  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  3,  1910.    Rehearing  Denied.) 

No.  62. 

1.  Street  Railboads  (S  52*) — Sale  of  Bonds — Construction  of  Contract. 
A  written  ccmtract  for  the  sale  and  purchase  of  bonds  of  an  insolvent 
street  railroad  company,  made  with  a  bondholders  committee,  held  not 
to  have  been  so  modified  by  a  supplemental  agreement  as  to  relieve  the 
bondholders  from  the  payment  of  the  cost  of  acquiring  certain  right  of 
way  by  condemnation  proceedings  which  by  the  original  contract  they 
were  to  pay  before  receiving  the  consideration  for  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  130, 
131;   Dec.  Dig.  §  52.»] 

•For  otb«r  cAMi  lee  same  topic  ft  S  mumbib  in  Deo.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Courts  (§  354*) — ^Fedebal  Courts— Conformitt  to  State  Practice. 

The  procedure  prescribed  by  the  Pennsylvania  practice  act  of  April 
22,  1905  (P.  L.  286),  giving  either  party  requesting  binding  instructions 
which  have  been  refused  or  the  point  reserved  the  right  to  "move  the 
court  to  have  all  the  evidence  taken  upon  the  trial  duly  certified  and 
filed  so  as  to  become  a  part  of  the  record  and  for  Judgment  non  obstante 
veredicto  upon  the  whole  record,"  is  adaptable  to  the  federal  courts 
and  one  which  the  conformity  statute  (Rev.  St  §  914  [U.  S.  Comp.  St 
1901,  p.  684])  requires  circuit  courts  within  the  state  to  follow. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  f  934;  Dec.  Dig. 
fi  354.'» 

Conformity  of  practice  in  common-law  actions  to -that  of  state  court 
see  notes  to  O'Connell  v.  Reed,  5  C.  O.  A.  594;  Nederlaud  Life  Ins.  Co. 
V.  Hall,  27  C.  a  A.  392.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  by  Thomas  A.  Jones  and  others,  to  the  use  of  J.  W.  Van 
Dyke,  against  Edward  B.  Smith  and  others,  trading  as  Edward  B. 
Smith  &  Co.  Judgment  for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

See,  also,  158  Fed.  911. 

H.  C.  Boyer  and  Wm.  A.  Glasgow,  Jr.,  for  plaintiffs  in  error. 
Malcolm  Lloyd,  Jr.,  R.  D.  Brown,  and  C.  H.  Burr,  for  defendants 
in  error. 

Before  GRAY,  BUFFINGTON,  and  LANNING,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Thomas  A. 
Jones  and  others  brought  an  action  at  law  against  Edward  B.  Smith 
&  Co.  to  recover  damages  for  failurfe  to  deliver  bonds  of  a  certain  char- 
acter. At  the  trial  the  court  reserved  a  point  of  defendants,  viz., 
"Under  all  the  evidence  in  this  case  the  jury  should  find  for  the  de- 
fendants," and  submitted  the  case  to  the  jury.  It  found  a  verdict  in 
favor  of  the  plaintiffs  for  $47,739.83,  and  as  part  of  such  verdict: 

"The  Jury  did  also  answer  the  following  questions:  (1)  Did  Smith  &  Co. 
agree  to  modify  the  contract  of  January  25,  1900,  in  the  manner  referred 
to  in  the  trustees*  letter  of  February  9th?  Answer:  Yes.  (2)  Was  the  issue 
of  $600,000  on  February  8,  1907,  a  mere  temporary  expedient  for  the  pur- 
pose of  meeting  pressing  obligations?    Answer:   No." 

Subsequently  the  court  denied  the  motion  of  the  defendant  to  enter 
judgment  in  its  favor  on  such  reserved  question  and  entered  such  judg- 
ment for  the  plaintiffs.  Thereupon  defendants  sued  out  this  writ  of 
error. 

Under  the  issues  formed,  the  proofs  adduced,  the  finding  of  the  jury 
that  Smith  &  Co.  modified  ''the  contract  of  January  25,  1906,  in  the 
manner  referred  to  in  the  trustees*  letter  of  February  9th,"  and  the 
statement  of  the  plaintiffs'  predecessor  in  title  made  in  the  letter  of 
January  11,  1907,  to  Smith  &  Co.,  wherein  he  adopts  the  sale  made 
by  the  bondholders  committee,  "as  such  sale  is  supplemented  and  inter- 
preted by  the  letter  of  Messrs.  Leigh  &  Ferebee,  trustees,  to  Messrs. 

*For  other  caeM  see  same  topic  ft  8  numbsb  in  Dec.  ft  Am.  Digi.  1907  to  date,  &  Rep'r  Indezei 
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Foster,  Simcoe  &  Cobb,  dated  February  9,  1906,"  the  case  turns  on 
the  meaning  and  proper  construction  of  such  letter,  which  is : 

"The  undersigned  trustees,  acting  under  contract  between  yourselves  and 
D.  L.  Groner  and  Tazewell  Taylor,  bearing  date  on  the  25th  day  of  Jan- 
uary, 1906,  beg  to  report  that  in  compliance  with  the  said  contract,  Ed- 
ward R  Smith  &  Company,  assignees  of  D.  L.  Groner  and  Ta25ewell  Taylor, 
have  paid  to  us  the  sum  of  fifty-nine  thousand  and  four  hundred  ($59,400) 
dollars,  that  being  40  per  cent  of  the  amount  of  the  face  value  of  the  bonds 
placed  by  you  In  our  hands^  and  we  have,  In  compliance  with  the  trust  Im- 
posed In  us,  delivered  to  the  said  D.  L.  Groner  and  Tazewell  Taylor  the  said 
bonds  which  were  placed  by  you  In  our  hands,  and  we  hold  now,  subject  to 
your  orders,  40  per  cent,  of  the  face  value  of  said  bonds,  to  wit,  flfty-nlne 
thousand  and  four  hundred  ($59,400)  dollars,  less  the  sum  of  nine  thousand 
($9,000)  dollars,  that  being  40  per  cent  of  the  bonds  belonging  to  the  Con- 
solidated Turnpike  C>ompany,  and  the  further  sum  of  eight  thousand  ($8,- 
000)  dollars,  which  two  sums  are  reserved  by  us  as  <5ur  indemnity  against 
any  loss  which  may  be  sustained  by  the  purchasers  of  the  bonds  on  account 
of  condemnation  of  the  Ocean  View  right  of  way,  and  the  further  sum  of 
four  hundred  ($400)  dollars,  reserved  for  certain  general  expenses. 

"Deducting  these  sums,  amounting  to  seventeen  thousand  four  hundred 
<$17,400)  dollars,  from  the  amount  received  by  us,  leaves  in  our  hands,  sub- 
ject to  your  order,  for  distribution  among  the  owners  of  said  bonds,  other 
than  the  CJonsoUdated  Turnpike  CJompany,  the  sum  of  fort^-two  thousand 
($42,000)  dollars,  or  33%  per  cent  of  the  face  value  of  all  said  bonds,  ex- 
cept those  owned  by  the  Consolidated  Turnpike  Company. 

"The  cost,  if  any,  of  the  said  condemnation  proceedings,  will  fall  first  upon 
the  bonds  of  the  CJonsolidated  Turnpike  Company,  and  we  feel  confident  that 
the  eight  thousand  dollars  ($8,000.00)  above  reserved,  for  Indemnity  as  afore- 
said, or  the  greater  part  thereof,  will  ultimately  be  returned  to  us  for  dis- 
tribution, through  you,  among  the  bondholders,  from  whose  holdings  the  sum 
has  been  received. 

"You  will  observe  from  the  above  that  there  can  in  no  event  be  any  fur- 
ther liability  on  account  of  condemnation  proceedings  than  the  reserved 
fund  above  stated,  and  only  so  much  of  that  as  may  be  necessary  to  meet 
the  costs  of  such  condemnation  proceedings. 

"We  have  a  contract  with  the  purchasers  of  said  bonds,  under  which  each 
bond  owner  may  at  his  election  accept  the  money  for  their  holdings  as  above 
stated,  or  leave  said  money  in  bank,  and  exercise  the  right  to  take  new  bonds 
in  a  new  company,  should  said  purchasers  hereafter  acquire  the  Bay  Shore 
Terminal  Comi>any,  by  purchase  or  reorganization." 

The  facts  necessary  to  an  understanding  thereof  are  these :  In  Sep- 
tember, 1905,  Jones  and  the  other  defendants,  being  mortgage  bond- 
holders of  the  Bay  Shore  Terminal  Company,  an  insolvent  trolley  road 
at  Norfolk,  Va.,  by  writing,  constituted  F.  S.  Foster  and  others  a 
bondholders  committee,  authorizing  them  : 

"To  sue,  dispose  of,  exchange  and  contract  concerning  said  bonds.    ♦  ♦    ♦ 

And  we  agree  to  accept  the  consideration  received  for  said  bonds    ♦  ♦     ♦ 

whether  in  cash  or  securities,  provided  only  that  such  consideration  shaU 
be  of  equal  benefit  to  all  signers  hereof  without  preference.'' 

On  January  25,  1906,  E.  B.  Smith  &  Co.,  through  their  agents, 
Messrs.  Groner  &  Taylor,  made  a  contract  with  this  committee,  where- 
by, inter  alia,  they  agreed  to  buy  and  the  committee  to  sell  not  less  than 
$135,000  in  value  of  bonds  held  by  the  committee  at  40  cents  on  the 
dollar,  or  at  the  option  of  the  bondholders,  instead  of  paying  said  sum 
for  the  bonds,  to  pay  for  them  in  bonds  of  a  reorganized  trolley  com- 
pany, dollar  for  dollar.    It  was  also  agreed  that  the  bonds  so  sold  by 
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the  committee  were  to  be  free  from  certain  right  of  way  charges  then 
in  dispute,  as  follows : 

"It  is  understood  between  the  parties  hereto  that  authority  has  been  given 
to  the  present  receivers  to  begin  proceedings  for  the  condemnation  of  sndi 
part  of  the  right  of  way  of  the  said  company  as  is  in  dispute,  and  it  is  fur- 
ther understood  that  such  proceedings  are  to  be  begun  and  concluded  with- 
out cost  to  the  parties  of  the  second  part  hereto,  and,  in  the  event  that  the 
said  parties  of  the  second  part  hereto  are  called  upon  to  pay  anything  on 
account  of  the  said  right  of  way,  they  shall  be  reimbursed  proportionately 
by  the  bondholders  herein  represented." 

By  said  contract  Messrs.  Leigh  &  Ferebee  were  constituted  trustees 
to  hold  the  purchase  money  and  the  bonds  pending  performance  of  the 
contract. 

Now  it  is  conceded  that,  if  this  contract  has  iiot  been  modified  as 
to  the  requirement  of  removing  the  right  of  way  liens,  the  plaintiflfs 
have  no  right  of  action.  We  turn  then  to  the  question  whether  the 
contract  is  modified  in  that  particular  by  the  letter  quoted  above  of 
February  9,  1906,  which  Messrs.  Leigh  &  Ferebee,  with  the  approval 
of  E.  B.  Smith  &  Co.,  wrote  to  the  bondholders  committee.  To  us  it  is 
clear  that  the  agreement  which  that  letter  evidences  did  not  release  the 
requirement  in  the  contract  of  January  25,  1906,  that  the  rights  of  way 
should  be  paid  by  the  bondholders  as  a  condition  precedent  to  Smith 
&  Co.  settling  for  the  bonds.  A  due  appreciation  of  the  facts  and  the 
situation  of  the  parties  clearly  shows:  First,  what  was  the  object  in 
view  in  such  letter;  and,  secondly,  that  it  was  not  intended  to  waive 
the  right  of  way  requirement.  After  the  contract  was  made  on  Jan- 
uary 25,  1906,  and  the  trustees  on  January  26,  1906,  had  receipted  for 
the  $10,000  earnest  paid  by  Smith  &  Co.  and  the  bonds,  it  was  seen 
that  the  whole  $59,400  of  purchase  money  which  Smith  &  Co.  were  to 
pay  would  be  tied  up  pending  the  removal  of  the  purchase-money  liens. 
Now,  as  appears  by  the  letter.  Smith  &  Co.  had  paid  the  trustees 
$59,400,  which  was  the  purchase  price  of  40  per  cent,  for  all  the  bonds 
delivered  to  the  trustees.  But  it  also  appeared  by  the  letter  that  Smith 
&  Co.  were  willing  that,  if  the  trustees  retain  in  their  hands  $17,400 
to  protect  the  right  of  way,  they  might  pay  any  bondholders  electing 
to  take  money,  33%  out  of  the  40  per  cent.,  the  agreed-on  price.  But 
this  provision  was  clearly  only  intended  to  cover  the  case  of  those 
bondholders  who  elected  to  take  money.  As  to  those  who  wished  to 
take  bonds  there  was  no  call  to  change  the  contract.  There  was  no 
money  of  theirs  tied  up  in  the  hands  of  the  trustees.  It  is  true  Smith 
&  Co.  had  provided  the  money  for  all  bonds ;  but  if  any  bondholder  did 
not  elect  to  take  money,  but  stood  on  his  right  to  take  bonds,  then  his 
getting  such  bonds  had  to  await  the  clearance  of  the  right  of  way 
liens.  That  this  is  the  fair,  reasonable,  and  just  construction  of  this 
letter  is  to  us  clear.  The  letter  itself  shows  that  Smith  &  Co.  were 
standing  on  their  right  to  have  the  right  of  way  liens  removed.  They 
received  no  consideration  for  any  release  of  that  right,  and  if  the  let- 
ter itself,  without  any  action  by  the  bondholders  thereunder,  is  a  re- 
lease to  any  bondholder  who  did  not  choose  to  accept  money  under 
it,  but  stood  on  his  option  to  take  reorganization  bonds,  we  would  have 
the  result  that,  if  all  the  bondholders  had  elected  to  take  reorganiza- 
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tion  bonds,  they  all  would  get  those  bonds  and  escape  any  contribution 
whatever  towards  the  extinguishment  of  the  right  of  way  liens.  On 
the  other  hand,  the  reason25)le  construction  is:  That  the  money  and 
the  retention  for  the  right  of  way  extinguishment  covered  those  bond- 
holders who  chose  to  take  money,  for,  as  the  trustees  say : 

"We  hold  now,  subject  to  your  order,  40  per  cent,  of  the  face  value  of  said 
bonds." 

And  that  those  bondholders  who  chose,  not  to  take  40  per  cent.,  in 
money,  but  reorganization  bonds  dollar  for  dollar,  were  relegated  to 
their  rights  under  the  contract  of  January  25th  by  the  closing  provi- 
sion of  the  letter  which  is : 

**We  have  a  contract  with  the  purchasers  of  said  bonds,  under  which  each 
bondholder  may  at  his  election  accept  the  money  for  their  holdings  as  above 
stated,  or  leave  said  money  in  bank,  and  exercise  the  right  to  take  new 
bonds  in  a  new  company,  should  said  purchasers  hereafter  acquire  the  Bay 
Shore  Terminal  Ck)mpany,  by  purchase  or  reorganization." 

It  follows,  therefore,  that  the  plaintiffs,  not  having  elected  to  take 
money  for  their  bonds,  were  in  no  way  released  from  the  provisions 
of  the  contract  of  January  25th,  whereby  the  right  to  demand  reor- 
ganization bonds  was  conditioned  on  the  extinguishment  of  the  right 
of  way  liens. 

It  is  contended,  however,  that  the  court  below  was  without  power  to 
enter  a  judgment  in  favor  of  the  defendants  non  obstante  veredicto  in 
pursuance  of  the  Pennsylvania  practice  act  of  April  22,  1905  (P.  L. 
286).  In  Fries-Breslin  Co.  v.  Bergen,  99  C.  C.  A.  384,  176  Fed.  76, 
this  court  held  that: 

"Under  the  conformity  provisions  of  section  914  of  the  Revised  Statutes 
[U.  S.  Comp.  St  1901,  t>'  684],  the  Circuit  Ck)urt  was  required  to  recognize 
the  practice  authorized  by  the  said  Pennsylvania  act  of  1905;  there  be- 
ing nothing  incongruous  therein  with  the  organization  of  the  federal  courts 
or  their  settled  rules  of  procedure." 

In  view  of  the  able  argument  made  in  the  present  case  in  support  of 
an  opposite  view,  we  have  re-examined  the  question  but  find  no  reason* 
to  differ  from  our  former  conclusion.  The  practice  of  entering  judg- 
ments non  obstante  veredicto  has  long  existed  in  Pennsylvania,  and 
it  enables  the  case  to  be  concluded  by  a  verdict,  while  the  entry  of 
judgment  thereon  is  made  dependent  on  the  court's  opinion  on  a  re- 
served question  of  law.  This  permits  the  judge  to  give  to  the  decisive 
law  question  on  which  a  case  turns  a  more  careful  examination  than 
he  can  do  in  the  stress  of  trial.  Moreover,  if  an  appellate  court  on 
review  of  such  judgment  finds  error,  it  can  reverse  and  direct  entry 
of  judgment  for  the  other  party  and  avoid  a  retrial.  Long  experience 
in  this  practice  has  convinced  the  bar  and  bench  of  the  state  of  its  value 
in  conducing  to  a  more  careful  and  deliberate  consideration  of  the  law 
by  the  trial  judge  and  to  the  avoidance  of  retrials.  The  practice  in  Penn- 
sylvania is  of  statutory  origin,  as  stated  by  Judge  Acheson  in  Casey  v. 
Pennsylvania  Asphalt  Co.  (C.  C.)  109  Fed.  746,  adopted  in  114  Fed. 
189,  52  C.  C.  A.  146,  and  the  principles  involved  in  its  application  are 
set  out  in  Fisher  v.  Sharadin,  186  Pa.  668,  40  Atl.  1091,  and  Boyle  v. 
Mahanoy  City,  187  Pa.  1,  40  Atl.  1093.    Under  the  conformity  act  this 
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practice  has  long  been  followed  in  the  federal  courts  in  Pennsylvania 
and  met  with  the  approval  of  this  court  in  Carstairs  v.  American  Bond- 
ing &  Trust  Co.,  116  Fed.  449,  54  C.  C.  A.  85.  Subsequently  the  act 
of  April  22,  1905  (P.  L.  286),  was  passed,  which  provides: 

'*That  whenever,  upon  trial  of  any  issue,  a  point  requesting  binding  in- 
structions has  been  reserved  or  declined,  the  party  presenting  the  point  may, 
within  the  time  prescribed  for  moving  for  a  new  trial,  or  within  such  other 
or  further  time  as  the  court  shall  allow,  move  the  court  to  have  all  the  evi- 
dences taken  upon  the  trial  duly  certified  and  filed  so  as  to  become  part  of 
the  record,  and  for  Judgment  non  obstante  veredicto  upon  the  whole  record ; 
whereupon  it  shall  be  the  duty  of  the  court,  if  it  does  not  grant  a  new  trial, 
to  so  certify  the  evidence,  and  to  enter  such  Judgment  as  should  have  been 
entered  upon  that  evidence,  at  the  same  time  granting  to  the  party  against 
whom  the  decision  is  rendered  an  exception  to  the  action  of  the  court  in 
that  regard.  From  the  Judgment  thus  entered  either  party  may  appeal  to 
the  Supreme  or  superior  court;  as  In  other  cases,  which  shall  review  the 
action  of  the  court  below,  and  enter  such  Judgment  as  shall  be  warranted 
by  the  evidence  taken  in  that  court" 

And  its  provisions  have  been  adopted  and  followed  in  the  practice 
in  the  United  States  courts  in  this  state  and  approved,  as  we  have  seen, 
by  this  court  in  Fries-Breslin  Co.  v.  Bergen,  supra. 

In  the  present  case,  the  defendants,  in  accordance  with  the  act, 
moved  the  court  for  binding  instructions  in  their  favor.  This  request 
was  reserved  by  the  court  in  terms : 

"I  reserve  the  first  point  of  defendants  asking  for  binding  instructions 
in  connection  with  the  question  whether  there  is  any  evidence  to  go  to  the 
Jury  in  support  of  the  plalntifTs  claim." 

Subsequently,  on  defendants'  motion  for  judgment  non  obstante 
veredicto,  the  evidence  was  certified,  and  thereupon  (Railroad  Co.  v. 
Hawthorne,  144  U.  S.  202,  12  Sup.  Ct.  591,  36  L.  Ed.  405 ;  German 
Ins.  Co.  V.  Frederick,  58  Fed.  148,  7  C.  C.  A.  122 ;  Village  of  Alex- 
andria V.  Stabler,  50  Fed.  689,  1  C.  C.  A.  616),  it  became  the  duty  of 
the  court  to  decide  whether  there  was  evidence  to  go  to  the  jury.  On 
this  point  the  court  below  thought  there  was  and  entered  judgment  for 
the  plaintiff  on  the  verdict.  In  this,  as  we  have  shown  in  the  fore- 
going part  of  this  opinion,  there  was  error.  The  case  turned  on  the 
construction  of  the  papers,  and  under  our  construction  they  disclosed 
no  right  of  action  in  the  plaintiflFs.  We,  accordingly,  reverse  the  ac- 
tion of  the  lower  court  and  remand  the  case,  with  directions  to  enter 
judgment  on  the  reserved  point  in  favor  of  the  defendants.  That  this 
practice  results  in  but  one  trial  and  a  final  judgment  on  review  is  sound 
ground  for  the  federal  courts  of  this  state  conforming  to  the  state's 
statutory  practice.  That  this  practice  saves  retrials  and  permits  a  final 
judgment  when  the  case  is  reviewed  shows  its  practical  administrative 
worth.  Interest  rei  publicae  ut  sit  finis  litium.  That  the  statute  is  of 
the  kind  to  which  the  conformity  act  applies  we  are  clear.  Townsend 
V.  Jemison,  48  U.  S.  706,  12  L.  Ed.  880 ;  Sawin  v.  Kenny,  93  U.  S. 
289,  23  L.  Ed.  926 ;  Bond  v.  Dustin,  112  U.  S.  607,  5  Sup.  Ct.  296,  28 
L.  Ed.  835 ;  Ft.  Scott  v.  Eads,  117  Fed.  51,  64  C.  C.  A.  437. 

The  judgment  of  the  court  below  is  therefore  reversed,  and  the 
case  will  be  remanded,  with  directions  to  enter  judgment  non  obstante 
veredicto  in  favor  of  the  defendants. 
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aSl  Fed.  825.) 

HARE  ▼.  BIRKENFIELD. 

(Circuit  Court  of  Appeals,  Ninth  arcult    October  3.  1910.) 

No.  1,834. 

1.  Appeal  and  Erbob  (§  185*) — Federal  Jubisdiction— Question  or  Juris- 

diction—Review  . 

The  Circuit  Court  of  Appeals  of  its  own  motion  will  inquire  whether 
the  trial  court  had  Jurisdiction  of  the  controversy,  and  will  not  deter- 
mine the  appeal  if  federal  Jurisdiction  is  not  shown. 

[Ed.  Note. — For  oth^  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  116&- 
1169;    Dec.  Dig.  f  185.»] 

2.  CouBTS  (I  299*) — ^Fbdebal  Coubts  —  Jubisdiction  —  Oontbovebst  Undeb 

Constitution  and  Laws  of  the  United  States. 

Federal  Jurisdiction  on  the  ground  that  the  cause  arises  under  the 
Constitution  and  laws  of  the  United  States  obtains  only  when  the  cause 
really  and  substantially  involves  a  controversy  as  to  the  effect  or  con- 
struction of  the  Constitution  or  some  law  or  treaty  of  the  United  States, 
on  the  determination  of  which  the  result  depends,  appearing  from  plain- 
tiff's statement  of  his  own  claim  unaided  by  defensive  allegations  inter- 
posed. 

[Ed.  Note.-r-For  other  cases,  see  Courts,  Cent  Dig.  |  841 ;  Dec.  Dig.  I 
299.* 

Jurisdiction  in  cases  involving  federal  question,  see  note  to  Bailey  v. 
Mortier,  11  C  a  A.  308;  Montana  Ore-Purchasing  Co.  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co.,  35  C.  C.  A.  7.] 

3.  Courts  (|  285*) — ^Federal  Courts  — Jurisdiction  — Controversy  Under 

Federal  Laws. 

Plaintiff  sued  to  restrain  an  alleged  continuing  trespass  on  his  home- 
stead entry,  alleging  that  he  had  a  subsisting  uncanceled  homestead  en- 
try on  the  land  in  controveilsy,  and  that  proceedings  had  progressed  so 
far  as  to  entitle  him  to  a  patent ;  also,  that  defendant  had  taken  posses- 
sion of  the  land.  The  bill  did  not  allege  that  defendant's  possession  had 
been  taken  under  any  daim  of  right  and  defendant  in  his  answer  did 
not  assert  any  claim  of  right  under  any  provision  of  the  land  laws  of 
the  United  States  or  under  any  grant  or  deed,  only  claiming  that  pro- 
ceedings were  pending  to  canccd  complainant's  title,  and  that  defendant 
was  in  possession  to  make  a  homestead  entry  on  the  land  in  case  plain- 
tiff's eatry  was  finally  canceled.  The  bill  further  alleged  that,  though 
complainant's  entry  be  canceled,  his  improvements  and  relinquishment 
were  vendible  and  worth  $4,500.  Held  that  since  a  homestead  settler's 
right  to  transfer  his  possession  and  sell  his  improvements  depended  on 
no  statute,  the  complaint  did  not  show  a  case  of  federal  Jurisdiction  de- 
pending on  the  Constitution,  laws,  or  treaties  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec  Dig.  |  285.  ♦] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

Bill  by  Chester  V.  Hare  against  August  Birkenfield.  Decree  for 
defendant,  and  complainant  appeals.    Affirmed. 

The  appellant  was  the  complainant  in  a  bill  in  equity  in  which  he  alleged 
that  on  July  21,  1902,  he  had  made  a  homestead  entry  on  certain  public  land 
of  the  United  States,  and  that  on  February  21,  1003,  he  had  submitted  a 
commutation  proof  thereon  at  the  proper  United  States  district  land  office, 
whidi  proof  was  duly  accepted,  and  that  he  is  now  entitled  to  a  patent  there- 
for from  the  United  States;  that  on  October  15,  1009,  while  he  owned  and 
was  seised  in  fee  of  the  land  embraced  within  his  homestead  entry,  the  ap- 
pellee, without  right  or  title,  unlawfully  and  forcibly  entered  into  and  upon 

*For  oUier  cum  lee  same  topic  ft  8  huubkr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexoi 
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the  same,  and  ousted  and  ejected  the  appellant  therefrom,  and  still  withholds 
tlie  possession  thereof,  and  that  the  appellee's  occupation  is  a  continuing 
trespass;  that  he  has  cut  and  threatens  indefinitely  to  cut,  bum,  and  de- 
stroy timber  on  said  land,  which  timber  Is  of  the  value  of  $10,000;  that  he 
has  mutilated,  and  threatens  to  mutilate  and  injure,  the  buildings  and  other 
improvements  on  said  land.  The  bill  further  alleged  that  the  appellant  has 
made  improvements  of  considerable  value  on  said  land ;  that  he  is  in  danger 
of  losing  his  title  thereto  by  having  his  homestead  entry  canceled  by  the 
action  of  the  Secretary  of  the  Interior  on  the  ground  that  he  had  not  resided 
on  said  land  sufficient  to  show  that  he  Intended  to  make  the  same  his  perma- 
nent home;  that,  if  such  order  of  cancellation  shall  be  made,  he  will,  not- 
withstanding, be  able  to  sell  his  improvements  on  said  land,  and  the  posses- 
sion thereof  for  the  sum  of  $4,500,  provided  that  the  appellee  shall  be  re- 
moved therefrom ;  that,  under  the  public  land  laws  of  the  United  States  and 
the  regulations  of  the  Interior  Department,  the  right  of  a  homestead  entry- 
man  who  has  not  been  guilty  of  any  fraud  to  sell  his  relinquishment  and 
improvements  Is  recognized  and  protected,  and  that,  under  such  laws  and 
regulations,  any  person  who  settles  upon  lands  covered  by  the  homestead 
entry  of  another  is  a  trespasser  up  until  the  time  when  the  previous  entry  is 
canceled  of  record  in  the  local  land  office;  that  the  appellant  Is  without 
plain,  adequate,  or  complete  remedy  at  law,  and  the  appellee  Is  Insolvent,  and 
could  not  be  made  to  respond  in  damages  for  the  injuries  complained  of.  The 
bill  prayed  for  a  preliminary  injunction  restraining  the  appellee  from  residing 
on  the  land  or  cutting  any  timber  therefrom,  or  mutilating  the  buildings 
thereon,  or  withholding  the  possession,  and  that  upon  final  hearing  sueh  in- 
junction be  made  permanent,  and  for  the  recovery  of  damages.  The  appellee 
answered,  admitting  his  i>ossession,  and  alleging  that  he  occupies  the  land  as 
a  bona  fide  settler.  He  denied  the  alleged  acts  and  threatened  acts  of  Injury 
to  the  property,  and  alleged  that  on  August  3,  1909,  the  register  and  receiver 
of  the  land  office  for  the  district  in  which  the  homestead  entry  is  located, 
upon  the  evidence  adduced,  rendered  a  decision  recommending  that  the  home- 
stead entry  of  the  appellant  be  canceled  and  set  aside  on  the  ground  that  the 
appellant  had  not  resided  upon  the  land  sufficient  to  show  an  intention  to 
make  the  same  his  permanent  home,  and  had  not  complied  with  the  laws  of 
the  United  States  in  that  regard,  and  that  since  February  21,  1903,  the  ap- 
pellant has  never  occupied  said  land  or  been  in  possession  thereof,  or  lived 
thereon,  but  has  wholly  deserted  the  same,  and  the  answer  further  alleged 
that  the  appellee's  sole  purpose  in  taking  and  holding  possession  of  the  prop- 
erty is  to  enter  the  same  as  a  homestead  whenever  the  appellant's  homestead 
entiy  shall  be  canceled.  The  court  below  denied  the  application  for  a  pre- 
liminary Injunction,  and  dismissed  the  bill  for  want  of  equity. 

A.  W.  Lafferty  and  Arthur  I.  Moulton,  for  appellant. 
Moulton  &  Scobey  and  W.  H.  Fowler,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
court  is  compelled  of  its  own  motion  to  inquire  whether  the  court  be- 
low had  jurisdiction  of  the  controversy.  No  diversity  of  citizenship 
is  alleged,  and  jurisdiction  was  assumed  evidently  upon  the  ground 
that  a  federal  question  is  involved.  A  cause  may  only  be  maintained 
in  the  Circuit  Court  of  the  United  States  on  the  ground  that  it  arises 
under  the  Constitution  and  laws  of  the  United  States  when  it  does 
really  and  substantially  involve  a  controversy  as  to  the  effect  or  con- 
struction of  the  Constitution  or  some  law  or  treaty  of  the  United 
States,  upon  the  determination  of  which  the  result  depends,  and  thb 
must  appear  from  the  plaintiff's  statement  of  his  own  claim,  and  can- 
not be  aided  by  allegations  as  to  defenses  which  may  be  interposed. 
Devine  v.  Los  Angeles,  202  U.  S.  313,  26  Sup.  Ct.  652,  50  L.  Ed.  1046. 
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What  law  of  the  United  States,  one  construction  of  which  would  sus- 
tain and  the  other  would  defeat  recovery,  is  involved  in  the  present 
case  ?  Clearly  no  question  of  the  construction  of  any  provision  of  the 
homestead  laws  is  presented.  The  bill  alleges,  and  the  answer  does 
not  deny,  that  the  appellant  has  a  subsisting,  uncanceled  homestead 
entry  upon  the  land  in  controversy,  and  that  proceedings  have  pro- 
gressed so  far  as  to  entitle  him  to  a  patent.  The  bill  alleges,  and  it  is 
not  denied,  that  the  appellee  has  taken  possession  of  the  land  in  con- 
troversy. The  bill  does  not  allege  that  such  possession  has  been  taken 
under  any  claim  of  right,  nor  does  the  appellee  in  his  answer  assert 
any  claim  of  right  under  any  provision  of  the  land  laws  of  the  United 
States,  or  under  any  grant  or  deed.  In  brief,  the  situation  presented 
by  the  pleadings  is  this :  The  appellant  has  acquired  the  equitable  title 
to  his  homestead,  and,  although  proceedings  have  been  instituted  to  set 
aside  and  cancel  his  entry,  it  has  not  yet  been  canceled.  During  his 
absence  the  appellee  jumped  the  claim,  and  now  holds  possession  in 
the  expectation  that  the  entry  will  be  canceled,  whereupon  the  appellee 
will  exercise  his  right  to  make  entry  of  the  land  under  the  homestead 
law.  Under  the  admitted  facts,  the  appellant  is  undoubtedly  entitled 
to  the  possession  of  the  land.  It  does  not  follow,  however,  that  he 
has  a  right  of  action  in  a  federal  cotut.  His  allegation  that,  if  posses- 
sion were  restored  to  him,  he  would,  on  the  cancellation  of  his  home- 
stead rights,  be  in  a  position  to  sell  out  his  improvements  to  another, 
does  not  present  a  federal  question.  The  right  of  such  a  settler  to 
transfer  his  possession  and  sell  his  improvements  depends  on  no  stat- 
ute, and  it  cannot  be  seen  that  in  dealing  with  any  phase  of  the  contro- 
versy which  is  here  presented  the  court  will  be  called  upon  to  construe 
or  apply  any  law  of  the  United  States.  Butler  v.  Shafer  et  al.  (C.  C.) 
67  Fed.  161;  King  v.  Lawson  (C.  C.)  84  Fed.  209;  California  Oil  & 
Gas  Co.  v.  Miller  (C.  C.)  96  Fed.  12;  State  of  Washington  v.  Island 
Lime  Co.  (C.  C.)  117  Fed.  777 ;  Bushnell  v.  Smelting  Co.,  148  U,  S. 
682^  13  Sup.  Ct.  771,  37  L.  Ed.  610;  Budzisz  v.  Steel  Co.,  170  U.  S. 
41,  18  Sup.  Ct.  503,  42  L.  Ed.  941;  Shoshone  Mining  Co.  v.  Rutter, 
177  U.  S.  505,  20  Sup.  Ct.  726,  44  L.  Ed.  864;  Mountain  View  Min. 
&  Mill.  Co.  V.  McFadden,  180  U.  S.  533,  21  Sup.  Ct.  488,  45  L.  Ed. 
656.  The  case  is  unlike  Jones  v.  Florida  C.  &  P.  R.  Co.  (C.  C.)  41 
Fed.  70,  McCune  v.  Essig,  199  U.  S.  382,  26  Sup.  Ct.  78,  50  L.  Ed. 
237,  and  Spokane  Falls,  etc.,  Ry.  Co.  v.  Ziegler,  167  U.  S.  65, 17  Sup. 
Ct.  728,  42  L.  Ed.  79.  Decision  in  the  first  two  of  those  cases  de- 
pended directly  upon  the  construction  of  the  terms  of  the  homestead 
act,  and,  in  the  third,  upon  the  construction  of  the  pre-emption  act. 

The  decree  dismissing  the  bill  is  affirmed  on  the  ground  of  lack  of 
jurisdiction. 

104O.OJL.— 22 
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^  SWIFT  et  al.  v.  DAVID. 

(arcult  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,823. 

1.  Judgment  (§  831*) — Fobeign  Judgment— Mebgeb— Bab. 

A  Judgment  in  personam  In  a  court  of  a  foreign  country,  while  con- 
stituting a  good  cause  of  action  In  a  domestic  court,  does  not  merge  the 
original  cause  of  action  or  extinguish  the  original  contract  debt,  and  is 
therefore  no  bar  to  an  action  thereon  in  a  domestic  court,  unless  it  has 
been  paid  or  satisfied. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §§  1519-1522; 
Dec.  Dig.  I  831.*] 

2.  Judgment  (§  875*) — Bab—Satisfaction— Appeal  Bond. 

A  bond  conditioned  to  pay  a  foreign  Judgment  in  case  it  should  be 
affirmed  on  appeal  taken  in  the  foreign  Jurisdiction  did  not  constitute 
such  a  payment  or  satisfaction  as  would  bar  a  suit  on  the  original  cause 
of  action  in  a  domestic  court. 

[Bd.  Note. — For  other  cases,  see  Judgment,  Dec.  Dig.  fi  875.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington. 

Action  by  Lester  W.  David  against  Edward  F.  Swift  and  others. 
Judgment  for  plaintiff,  and  defendants  bring  error.    Affirmed. 

Chas.  F.  Munday,  for  plaintiffs  in  error. 
McCord  &  Kerr,  for  defendant  in  error. 

Before  GILBERT  and  ROSS.  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  In  September,  1908,  the  defendant  in 
error  brought  an  action  in  a  state  court  of  the  state  of  Washington 
against  the  plaintiffs  in  error  to  recover  the  sum  of  $77,500  on  a  con- 
tract of  sale  of  certain  shares  of  stock  in  a  corporation  of  British 
Columbia.  The  cause  was  removed  to  the  United  States  Circuit  Court 
for  the  Western  District  of  Washington  on  the  groimd  of  diversity 
of  citizenship.  In  that  court  a  supplemental  complaint  was  filed,  to 
which  an  answer  was  made,  in  which  the  plaintiffs  in  error  set  up  a 
counterclaim  for  $244,291.79,  and  on  September  27,  1909,  a  reply 
was  filed.  After  the  issues  had  been  made  up  and  the  cause  assigned 
for  trial,  the  plaintiffs  in  error  filed  a  motion  to  dismiss  their  counter- 
claim without  prejudice.  The  motion  was  allowed,  and  on  the  same 
day  the  plaintiffs  in  error  asked  leave  of  the  court  to  file  a  proposed 
supplemental  answer,  in  which  they  alleged  that  prior  to  the  com- 
mencement of  that  action  they,  as  plaintiffs,  had  commenced  an 
action  against  the  defendant  in  error  in  the  Supreme  Court  of 
the  Province  of  British  Columbia,  Dominion  of  Canada,  a  court  of 
record  of  common-law  jurisdiction  in  which  they  had  alleged  a  cause 
of  action  which  was  identical  with  their  counterclaim  in  the  present 
action,  and  that  the  defendant,  in  answer  thereto,  had  alleged  as  a 
counterclaim  thereto  his  demand  for  $77,500  on  which  he  sued  in  the 
present  action,  and  that  upon  issues  so  framed  in  that  court  the  cause 

*For  oUier  cum  see  same  topic  A  8  kcicbbb  In  Dec.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezet 
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had  been  tried  and  judgment  had  been  rendered  on  December  4,  1909, 
in  favor  of  the  said  defendant  in  error  herein  for  $77,500,  and  dismiss- 
ing the  complaint  of  the  plaintiflFs  in  that  action ;  that  thereafter,  on 
December  6,  1909,  the  plaintiffs  in  said  action  took  their  appeal  to  the 
Court  of  Appeal  of  British  Colimibia  from  so  much  of  said  judgment 
as  dismissed  their  complaint,  but  that  no  appeal  was  taken  from  the 
judgment  so  rendered  in  favor  of  the  defendant  in  error  on  his  coun- 
terclaim therein ;  and  that  subsequently,  on  the  demand  of  said  defend- 
ant in  error,  they  gave  security  to  the  satisfaction  of  the  registrar  for 
the  payment  of  said  judgment  in  all  respects,  which  security  was  ap- 
proved and  accepted  by  the  defendant  in  error,  and  is  now  in  full  force 
and  effect,  and  in  said  proposed  supplemental  answer,  the  plaintiffs  in 
error  prayed  that  no  further  proceedings  be  had  or  taken  in  the  action, 
and  that  the  complaint  be  dismissed.  The  court  denied  the  applica- 
tion for  leave  to  file  the  supplemental  answer,  and  thereafter  the  cause 
was  tried  on  January  6,  1910,  and  judgment  was  rendered  in  favor  of 
the  defendant  in  error  and  against  the  plaintiffs  in  error  for  the  sum 
of  $86,798.62. 

The  plaintiffs  in  error  rely  upon  the  assignment  that  the  trial  court 
erred  in  denying  their  application  for  leave  to  file  the  supplemental 
answer,  and  they  contend  that  the  judgment  of  the  court  of  Canada, 
which  the  defendant  in  error  secured  upon  the  same  cause  of  action 
which  he  alleged  in  the  present  case,  should  have  been  held  a  bar  to  the 
further  prosecution  of  the  latter  action,  and  that  the  undertaking  given 
to  secure  the  judgment  of  the  Canadian  court  should  be  held  equivalent 
to  the  pa)rment  and  satisfaction  thereof.  A  judgment  in  perscmam  in 
a  court  of  a  foreign  country,  while  it  constitutes  a  good  cause  of  ac- 
tion in  a  domestic  court,  does  not  merge  the  original  cause  of  action 
or  extinguish  the  original  contract  debt,  and  it  is  no  bar  to  an  action 
thereon  in  a  domestic  court  unless  it  has  been  paid  or  satisfied.  Au- 
stralasia Bank  v.  Nias,  16  Q.  B.  717;  Trevelyan  v.  Myers,  26  Ont. 
430;  New  York,  L.  E.  &  W.  R.  Co.  v.  McHenry  (C.  C.)  17  Fed.  414; 
Wood  V.  Gamble,  11  Cush.  (Mass.)  8,  59  Am.  Dec.  135;  Eastern 
Townships  Bank  v.  Beebe,  53  Vt.  177,  38  Am.  Rep.  665;  The  Pro- 
peller East,  9  Ben.  76,  Fed.  Cas.  No.  4,251 ;  Lyman  v.  Brown,  2  Curt. 
559,  Fed.  Cas.  No.  8,627,  In  the  case  last  cited  Judge  Curtis,  after 
referring  to  the  fact  that  there  is  some  uncertainty  concerning  some  of 
the  effects  and  force  of  a  foreign  judgment,  said : 

''But  there  Is  none  as  to  this  particular.  It  does  not  operate  as  a  merger 
of  the  original  cause  of  action.  The  fact  that  assumpsit  lies  on  a  foreign 
Judgment  is  decisive  that  the  demand  has  not  passed  into  a  security  of  a 
higher  nature,  so  as  to  operate  as  a  technical  merger.*' 

No  exception  to  the  rule  is  created  by  the  fact  that  the  supple- 
mental answer  in  the  case  at  bar  shows  that  security  has  been  given 
for  the  pa)rment  of  the  judgment  of  the  Canadian  court.  If  security 
for  the  absolute  and  unconditional  payment  of  the  judgment  had  been 
voluntarily  accepted  by  the  defendant  in  error,  a  different  case  would 
be  presented,  for  a  party  may  not  twice  obtain  payment  of  the  same 
demand.  But  all  that  was  done  was  to  stay  the  execution  of  the 
judgment  by  means  of  an  undertaking  whereby  the  plaintiffs  in  error 
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bound  themselves  to  pay  the  judgment  within  10  days  after  the  judg- 
ment of  the  Court  of  Appeal,  "unless  said  judgment  be  such  as  to  dis- 
entitle the  defendant  to  receive  such  amount."  In  other  words,  the 
imdertaking  is  merely  a  supersedeas  bond  on  appeal,  and  is  not  se- 
curity for,  or  satisfaction  of,  the  judgment. 
The  judgment  of  the  court  below  is  affirmed. 


(181  Fed.  830.) 

SHARON  FIRE  BRICK  CO.  v.  MILLER. 

(Circuit  Court  of  Appeals,  Third  Circuit     September  27,  1910.) 

Ko.  25,  March  Term,  1910. 

Master  and  Servant  (§§  221,  289*) — Master's  LiABiLrrT  for  Injury  to 
Servant— Assumption  of  Risk. 

An  employ^,  engaged  In  loading  stone  on  tixe  cars  at  the  defendant's 
quarry,  was  struck  and  fatally  injured  by  the  derrldc  boom,  by  means  of 
which  the  stone  was  being  hoisted,  by  the  breaking  of  the  cable  sustain- 
ing the  boom.  The  deceased  had  noticed  and  reported  to  the  foreman  on 
Saturday,  preceding  the  Monday  on  which  the  accident  occurred,  that  the 
cable  was  frayed,  and  on  investigation  it  was  found  that  one  strand  had 
been  cut  or  broken.  The  foreman  stated  his  intention  of  fixing  it  on 
Monday  morning,  but  delayed  doing  so,  and  under  press  of  work  con- 
tinued to  use  the  derrick  as  it  was,  cautioning  the  deceased,  however,  not 
to  get  under  the  boom.  There  was  a  tag  rope  attached  to  the  end  of  tiie 
boom,  by  which  it  could  be  guided,  without  the  necessity  for  going  under 
it,  and  this  was  always  used  when  stone  was  being  lifted  out  of  the 
quarry,  and  also  at  times  when  stone  was  being  taken  off  of  the  ground 
to  be  loaded  on  the  cars,  but  not,  as  a  rule,  after  the  stone  had  been  low- 
ered, and  was  being  set  in  place  on  the  car ;  the  stone,  if  it  needed  to  be 
shifted,  being  then  more  conveniently  steadied  by  hand,  and  the  boom, 
even  If  It  came  down,  being  over  the  center  of  the  car,  involving  no  dan- 
ger. This  tag  rope  was  not  used  on  the  occasion  of  the  accident  The  de- 
ceased and  the  man  working  with  him  having  mer^  to  raise  the  stone 
a  little  and  shove  it  over  by  hand  as  they  stood  beside  it,  held,  that 
whether  the  deceased  was  guUty  of  contributory  negligence  In  not  mov- 
ing the  stone  by  means  of  the  tag  rope  was  a  question  for  the  Jury,  the 
way  the  stone  was  being  handled  not  only  being  the  most  convenient,  but 
the  customary  way  of  doing  so,  and  not  being  ordinarily  or  obviously  at- 
tended with  danger,  no  one,  as  a  rule,  being  required  to  be  wise  above 
the  custom  of  the  business.  But  there  was  an  extra  hazard  by  rea8<Mi  of 
the  defect  in  the  cable,  and  the  deceased  having  discovered  and  reported 
the  defect,  and  knowing  that  it  had  not  been  repaired,  and  the  danger 
arising  from  it  being  obvious,  he  assumed  the  risk,  and  binding  instruc- 
tions should  therefore  have  been  glv^i  for  the  defendant 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  638- 
647,  1089-1132;  Dec.  Dig.  If  221,  289.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  C^.  V.  Hennessey,  38  C.  C.  A.  314.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Action  by  one  Miller  against  the  Sharon  Fire  Brick  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

A.  O.  Fording,  for  plaintiff  in  error. 

•For  other  cases  see  same  topic  ft  8  nttmbbb  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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Before  LANNING,  Circuit  Judge,  and  BRADFORD  and  ARCH- 
BALD,  District  Judges. 

'ARCHBALD,  District  Judge.  The  court  below  somewhat  seri- 
ously confused  in  its  charge  the  distinction  between  contributory  neg- 
ligence and  assumption  of  risk,  and  the  defendants  would  be  entitled 
to  a  reversal  and  the  granting  of  a  new  trial  in  consequence,  except 
as  we  feel  compelled  to  go  further  and  hold  that,  on  the  undisputed 
evidence,  the  defendants  were  entitled  to  binding  instructions,  and, 
these  having  been  refused,  to  judgment  non  obstante  veredicto,  on  the 
point  reserved. 

Thomas  Miller,  the  plaintiff's  son,  by  reason  of  whose  death  this 
suit  is  brought,  was  killed  while  at  work  loading  stone  onto  a  car  by 
means  of  a  derrick  at  the  defendants'  quarry.  The  accident  occurred 
on  Monday,  and  it  had  been  noticed  on  the  preceding  Saturday,  by  the 
deceased,  who  called  it  to  the  attention  of  Bailey,  the  foreman  in 
charge,  that  the  cable  which  held  up  the  boom  of  the  derrick  was 
wearing  or  being  cut  on  something,  making  it  dangerous  to  work 
with.  The  cable  was  a  new  one,  and  the  same  day  a  man  was  sent 
up  by  Bailey  to  inspect  it  and  see  what  was  cutting  it.  He  reported, 
in  the  hearing  of  Miller,  that  a  strand  was  broken,  but  that  he  could 
not  find  the  cause  of  it;  and  it  being  at  the  close  of  the  day,  Saturday, 
and  the  day  being  also  pay  day,  the  matter  of  fixing  the  cable  was 
put  over  until  Monday.  On  Monday  the  derrick  was  used  by  Bailey 
for  hoisting  stone,  without  the  cable  having  been  fixed ;  but  he  was 
careful  to  let  no  one  else  handle  it,  and  warned  Miller  under  no  cir- 
cumstances to  go  under  it.  After  dinner  he  took  out  the  tools  to  fix 
the  cable,  all  that  was  necessary  being  to  cut  off  the  bad  end  of  it; 
but  he  was  interrupted  by  other  matters,  and  there  being  a  car  there 
waiting  to  be  loaded  with  stone  to  go  to  the  gangway,  where  the  work 
was  going  slow.  Miller,  of  his  own  motion,  with  the  help  of  a  man 
named  Jermyn,  went  to  work  to  load  the  car  by  means  of  the  derrick. 
They  had  put  on  two  stones,  and  had  a  third  nearly  disposed  of,  when, 
finding  that  it  needed  to  be  moved  slightly  to  bring  the  end  in  line 
with  the  others,  a  signal  was  given  to  Bailey,  who  was  running  the 
derrick,  to  raise  the  stone  a  little,  when  the  cable  snapped  and  the 
boom  fell,  striking  Miller,  who  ran  under  it,  and  so  injuring  him  that 
he  died  a  week  later.  There  was  a  tag  rope  attached  to  the  end  of  the 
boom,  by  which  it  could  be  guided  without  the  necessity  for  going 
under  it;  and  this  was  always  used  when  stone  was  being  lifted  out 
of  the  quarry,  and  also  at  times  when  stone  was  being  taken  off  of 
the  ground  to  be  loaded  on  the  cars,  but  not,  as  a  rule,  after  the  stone 
had  been  lowered  and  was  being  set  in  place  on  the  car,  the  stone,  if 
it  needed  to  be  shifted,  being  then  more  conveniently  steadied  by 
hand,  which,  even  if  the  boom  came  down,  as  it  was  over  the  center 
of  the  car,  involved  no  danger.  This  tag  rope,  for  the  reasons  given, 
was  not  used  on  the  occasion  in  question;  the  stone  which. Miller  and 
Jermyn  were  handling  having  merely  to  be  raised  up  a  little,  and 
shoved  over  by  hand  as  they  stood  beside  it.  Neither  of  them  was  im- 
mediately under  the  boom  when  the  cable  broke ;  but  hearing  it  snap. 
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and  knowing  that  the  boom  was  about  to  fall,  Miller  jumped  one  way, 
and  Jermyn  the  other.  Miller  unfortunately  jumping  towards  the  boom 
and  being  struck  by  it. 

Whether  the  deceased  was  guilty  of  contributory  negligence,  as  con- 
tended, in  not  moving  the  stone  by  means  of  the  tag  rope,  was  a  ques- 
tion for  the  jury,  and  their  disposition  of  it,  after  appropriate  instruc- 
tions, would  be  conclusive.  The  way  the  stone  was  being  handled 
was  not  only  the  most  convenient  but  it  was  the  customary  way,  and 
not  being  ordinarily  or  obviously  attended  with  danger,  it  cannot  be 
said,  as  a  matter  of  law,  that  in  not  using  the  tag  rope,  so  as  to  stand 
at  a  distance.  Miller  was  so  clearly  negligent  that  there  can  be  no  re- 
covery. Always,  no  doubt,  there  is  a  certain  amount  of  peril  in  work- 
ing under  the  boom  of  a  derrick.  But  it  apparently  was  not  so  immi- 
nent, with  regard  to  this  one,  as  to  induce  the  men  who  worked  about 
it  to  use  the  tag  rope  when  they  merely  had  to  adjust  a  stone  on  the 
car,  and  no  one  as  a  rule  is  required  to  be  wise,  in  any  case,  above  the 
custom  of  the  business.  Except  for  the  weakened  condition  of  the 
cable,  the  risk  that  the  deceased  ran  was  a  risk  of  the  work  in  which 
he  was  engaged,  as  it  was  ordinarily  performed,  and  the  exposure  of 
himself  to  it  did  not  thus  necessarily  constitute  contributory  negli- 
gence. Kreigh  v.  Westing  House,  214  U.  S.  249,  29  Sup.  Ct.  619,  53 
L.  Ed.  984. 

But  there  was  an  extra  hazard  on  the  occasion  of  the  accident,  by 
reason  of  the  defect  in  the  cable,  and  such  as  it  was  the  deceased,  un- 
der the  circumstances,  assumed  the  risk  of  it.  It  was  he  that  discov- 
ered and  reported  the  defect,  and,  of  course,  he  therefore  knew  of  it. 
He  knew,  also,  that  it  had  not  been  repaired,  whatever  had  been  said 
by  the  foreman  about  doing  so  the  first  thing  Monday  morning.  And 
the  danger  of  working  under  the  boom,  in  the  condition  in  which  it 
was,  was  certainly  obvious.  He  was  thus  affected  with  the  established 
doctrine  that  where  an  employe  has  knowledge  of  a  defect  and  the 
danger  arising  from  it,  or  where  both  are  so  manifest  that  he  must 
have  known  of  them,  he  is  conclusively  presumed  to  have  assumed  the 
attendant  risk,  and  cannot  recover  if  it  goes  against  him.  Butler  v. 
Frazee,  211  U.  S.  459,  29  Sup.  Ct.  136,  53  L.  Ed.  281.  If  the  atten- 
tion of  the  employer  is  called  to  the  defect,  and  the  employe  is  assured, 
by  some  one  authorized  to  speak,  that  the  defect  will  be  remedied,  he 
is  entitled  to  rest  on  this  assurance  for  a  reasonable  time,  and  if  he 
keeps  on,  either  voluntarily  or  by  the  direction  of  his  employer,  and 
is  injured,  the  employer  is  liable.  But  the  direction,  even  so,  must  be 
of  such  a  character  that  the  employe  had  the  right  to  assume  that  it 
was  the  intention  of  the  employer  to  carry  the  risk  up  to  the  time  of  the 
accident.  McGill  v.  Traction  Co.,  79  Ohio  St.  203,  86  N.  E.  989.  19 
L.  R.  A.  (N.  S.)  793,  128  Am.  St.  Rep.  705.  And  there  is  nothing  on 
which  to  base  an  assumption  of  that  kind  here. 

It  is  true  that  Bailey,  the  foreman,  expressed  his  intention  to  fix 
the  cable  the  first  thing  Monday  morning,  and  that  he  got  out  his  tools 
to  do  so,  and  that  without  this  having  been  done,  the  derrick,  under  the 
press  of  business,  continued  to  be  used  up  to  the  time  of  the  accident. 
But  the  statement  of  Bailey,  that  he  would  fix  the  cable  on  Monday, 
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carried  with  it  no  direction  or  suggestion  to  Miller  that  he  should  go 
on  and  use  it  as  it  was  in  the  interval ;  and  it  was  entirely  of  his  own 
motion  that  he  undertook  to  do  so.  Bailey  also,  while  it  was  being 
used  that  morning,  was  particular  not  to  let  any  one  work  under  the 
derrick,  and  twice  cautioned  Miller  that  if  he  (Bailey)  was  called 
away,  whatever  he  did,  to  keep  from  under  the  boom.  There  was 
thus  no  promise  or  assurance  to  the  deceased,  leading  him  to  go  on 
and  use  the  derrick  in  its  crippled  condition;  but,  on  the  contrary, 
there  was  an  express  warning  against  the  very  danger  that  overtook 
him,  which,  had  he  observed,  there  would  have  been  no  difficulty.  The 
defect,  therefore,  being  known,  and  the  danger  from  it  obvious,  the 
deceased,  in  making  use  of  the  derrick  as  he  did,  must  be  held  to  have 
assumed  the  risk  involved  in  it,  and  the  court  upon  this  ground  should 
have  directed  a  verdict. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with  directions 
to  enter  judgment  for  the  defendants,  on  the  point  reserved,  non  ob- 
stante veredicto. 


(181  Fed.  883.) 

THE  P.  R.  R.  NO.  5. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  14,  1910.) 

No.  263. 

1.  CoixisioN  (I  81*) — Fog  Signals— Vessel  Moobed  at  Dock. 

A  vessel  moored  at  a  dock  in  a  fog  Is  not  required  to  sound  fog  signals. 
[Ed.  Note. — For  other  cases,  see  Collision,  Dec.  Dig.  §  81.*] 

2.  Collision   (|  85*) — Moving   and  Moobed   Vessel— Excessive  Speed  in 

Fog. 

A  tug  wltli  a  car  float  on  her  side  held  solely  in  fault  for  a  collision 
between  the  float  and  a  tug  moored  at  a  dock  at  Hoboken  in  a  dense  fog 
for  navigating  in  the  fog  at  such  speed  that  she  could  not  stop  in  time 
to  avoid  collision  after  the  moored  vessel  could  be  seen. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  I  169;  Dec.  Dig. 
I  85.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  Taylor  Dredging  Company  against  the 
steam  tug  P.  R.  R.  No.  5 ;  the  Pennsylvania  I^ilroad  Company,  claim- 
ant.   Decree  for  libelant,  and  claimant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Adams,  District  Judge,  in  the  trial 
court: 

There  are  two  actions  Involved  in  this  litigation.  The  first  is  by  the  own- 
er of  the  tug  General  Newton,  to  recover  for  damages  to  her,  and  the  second 
by  her  master  for  personal  injuries,  both  due  to  a  coUl^on  with  the  Pennsyl- 
vania Railroad's  tug  No.  5,  which  had  a  carfloat  in  tow  on  her  port  side, 
extending  considerably  ahead  of  the  tug.  The  proceedings  are  practically 
the  same  in  both  cases. 

The  libels  allege  that  on  the  23rd  of  December,  1907,  about  three  o'clock  in 
the  afternoon,  in  a  dense  fog  which  had  prevailed  for  some  time,  No.  5  ran  in- 
to the  steam  tug  General  Newton,  which  was  lying  alongside  of  the  Derrick 
Strongwood,  the  Derrick  lying  outside  and  alongside  of  a  sand  scow  that  was 

•Vor  othtr  cases  see  same  topic  ft  i  numbkb  in  Dec.  ft  Am.  Digs.  1907  to  date*  ft  Rep'r  Indexes 
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lying  alongside  and  outside  of  a  lime  boat  which  was  made  fast  to  Schvltz's 
Dock  in  Hoboken. 

It  is  further  alleged  that  the  Strongwood  was  made  fast  with  a  bow  line 
running  to  the  lower  end  of  the  Consolidated  Ck>al  (Company's  Dock  or  trestle 
work  Just  above  Schultz's  Dock  and  a  stern  line  to  the  said  scow.  The  said 
steamtug  General  Newton  was  made  fast  with  a  bow  line  to  the  said  Com- 
pany's Dock  or  trestle  work.  Then  there  is  some  description  as  to  how  she 
was  made  fast,  the  bow  of  the  General  Newton  lapping  a  little  on  the  said 
Coal  Dock  or  trestle. 

The  testimony  shows  that  this  tug  was  lying  outside  of  the  scow  or  vessel 
that  she  had  been  towing  and  partly  on  the  dock,  about  two-thirds  of  it  out- 
side of  this  scow.  Inside  of  this  scow  were  a  couple  of  other  boats,  so  that 
she  was  essentially  a  solid  obstruction ;  there  was  not  any  give  to  her. 

It  Is  further  alleged  that  at  this  time  the  General  Newton  discovered 
through  the  fog  the  cars  of  an  approaching  carfloat,  apparently  coming  right 
on  to  the  General  Newton  at  a  rapid  rate  of  speed,  heading  about  for  her 
starboard  amidships  and  from  a  direction  across  and  a  little  v^  river  from 
the  General  Newton  and  about  100  feet  away,  which  afterwards  turned  out 
to  be  the  carfloat  No.  36  in  tow  of  the  tug  No.  5,  bound  from  TKiirty-Seventh 
Street,  North  River,  New  York,  to  Jersey  City.  This  float  kept  coming  on 
and  before  anything  could  be  done  on  the  General  Newton  to  avoid  collision 
struck  the  General  Newton  bow  on,  on  the  Newton*8  starboard  side  staving 
in  the  bulwarks,  house,  and  so  forth. 

It  appears  that  the  master  of  the  General  Newton  was  in  his  pilothouse 
and  was  severely  scalded  by  escaping  steam. 

It  is  alleged  that  the  collision  was  not  because  of  or  through  any  fault  on 
the  part  of  the  General  Newton  but  because  of  the  negligence  of  the  No.  5. 

(1)  In  that  said  steamtug  started  out  and  attempted  to  navigate  in  the  Hud- 
son River  in  a  dense  fog. 

(2)  In  that  the  said  steamtug  did  not  seek  an  anchorage  and  did  not  come 
to  an  anchorage  in  view  of  the  dense  fog  that  was  prevailing. 

(3)  In  that  the  tug  did  not  sooner  discover  her  proximity  to  the  Jersey 
shore. 

(4)  In  that  she  did  not  keep  a  proper  lookout  properly  stationed  and  at- 
tending to  his  duties  as  such. 

(I  may  say  here  that  the  evidence  shows  there  was  an  ample  lookout,  so 
that  no  negligence  is  established  in  that  respect.) 

(5)  In  that  the  tug  was  navigating  at  too  great  a  rate  of  speed. 

(6)  In  that  said  tug  did  not  slacken  her  speed  or  stop  or  reverse  in  time  to 
avoid  collision. 

The  Pennsylvania  Company's  answers  are  that  about  2:20  p.  m.  the  tug 
No.  5  with  a  carfloat  in  tow  on  her  port  side  left  the  pier  at  Thirty-Seventh 
Street,  North  River,  bound  for  Harsimus  Cove,  New  Jersey;  that  at  this 
time  the  weather  was  hazy  but  not  thick  and  boats  could  be  seen  across  the 
river;  that  the  tide  was  ebb  and  wind  light  from  the  southwest;  that  the 
carfloat  was  made  fast  alongside  of  the  tug  in  the  usual  and  customary  man- 
ner and  the  tug  and  tow  were  navigated  properly  and  carefully ;  that  when 
about  abreast  of  Twenty-Third  Street  and  about  in  the  middle  of  the  Hudson 
River  a  heavy  fog  came  up  and  the  weather  became  very  thick  and  the  tug 
was  slowed  down  and  navigated  with  great  caution;  that  fog  signals  were 
blown  continuously  and  two  lookouts  were  on  watch,  one  on  top  of  the  cars 
on  the  float  and  the  other  on  the  bow  of  the  carfloat ;  that  the  weather  be- 
coming so  thick  as  to  make  navigation  unsafe  it  was  determined  to  put  in  at 
the  Hoboken  shops  to  await  clearing  weather ;  that  while  proceeding  at  dead 
slow  and  navigating  with  the  greatest  caution  one  of  the  lookouts  reported 
a  coal-pocket  ahead  and  the  engines  of  No.  5  were  immediately  stopped  and 
backed  and  every  effort  made  to  avoid  collision,  but  despite  every  effort  the 
comer  of  the  carfloat  came  up  against  the  starboard  side  of  the  tug  lying 
alongside  of  the  coal-pocket. 

It  Is  alleged  that  this  collision  was  not  in  any  respect  the  fault  of  the  No. 
5  but  was  solely  due  to  the  fog  and  thick  weather  and  to  the  negligence  of  the 
General  Newton  in  remaining  alongside  of  the  outside  of  an  exposed  dock  in 
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such  thick  weather  without  giving  any  warning  signals,  and  especially  so  up- 
on hearing  the  signals  from  the  No.  5. 

The  testimony  substantially  corresponds  with  the  allegations,  that  is,  that 
No.  5  took  her  tow  at  Thirty-Seventh  Street,  North  River,  and  proceeded  down 
to  the  vicinity  of  Twenty-Third  or  Twenty-Fourth  Street  and  then  turned  to 
go  to  New  Jersey.  It  is  alleged  that  the  fog  was  not  thldc  at  that  time,  that 
is,  on  the  part  of  the  tug  No.  5,  but  that  it  become  so  and  by  reason  thereof 
the  tug  started  to  go  across  the  river  to  seek  shelter  at  its  own  docks  above 
the  place  where  this  collision  occurred,  at  Hoboken,  and  in  seeking  that  har- 
bor she  ran  into  the  General  Newton,  doing  the  damages  claimed  and  also 
injuring  the  pilot  who  was  in  the  pilothouse  of  the  tug  at  the  time. 

It  seems  to  me  to  be  perfectly  clear  that  the  Pennsylvania  tug  was  in  fault 
here.  She  ought  not  to  have  been  navigating  in  such  weather.  She  had  no 
right  to  move  about  when  she  could  not  see  where  she  was  going.  It  has 
been  said  here  in  the  testimony,  and  argued,  tliat  it  was  impossible  to  see 
and  that  the  tug  did  not  know  where  she  was.  This  is  true.  What  should 
a  tug  do  under  those  circumstances?  If  she  is  caught  out  she  takes  the  chances. 
Perhaps  she  is  Justified  in  taking  the  chances,  that  she  had  to  navigate  we 
will  say.  but  at  a  point  when  the  fog  became  so  dense  that  she  knew  i)erfectly 
well  that  she  could  not  navigate  with  any  safety,  she  nevertheless  continued 
on  when  she  could  have  stepped.  It  seems  to  me  that  when  she  struck  that 
dense  fog  she  could  have  kept  on  the  New  York  side  and  that  in  attempting 
to  go  over  to  New  Jersey  she  took  all  the  risks  which  would  ensue  from  navi- 
gating in  the  fog  when  she  could  not  see  her  way.  When  she  came  in  the 
vicinity  of  this  boat  she  does  not  pretend  to  have  seen  it  or  anything  on  the 
shore  until  she  was  about  75  feet  away  and  then  she  saw  the  coal  pockets 
which  were  above  and  back  of  the  boat.  She  was  probably  at  that  time  60 
feet  away  from  the  boat,  and  she  was  then  going  at  a  rate  of  speed  which 
I  do  not  know,  the  tug  says  one  or  two  knots  an  hour.  We  all  know  that  it 
is  almost  impossible  for  a  tug  and  tow  to  navigate  at  one  or  two  knots  an 
hour,  but  assuming  that  in  this  case  it  was  at  such  a  speed,  that  she  could 
not  stop  in  time  to  avoid  an  obstruction  which  was  there  and  which  was 
concealed  from  her  by  the  fog.  Does  the  law  permit  anything  of  that  kind? 
I  do  not  think  so.  It  says  that  boats  must  navigate  in  a  fog  in  such  manner 
that  they  will  not  come  into  collision.  Here  a  collision  occurred,  and  occurred 
evidently  when  the  tug  and  float  were  going  ahead  at  a  consl(Xerable  rate  of 
speed.  We  do  not  know  at  what  rate,  but  assuming  it  was  two  knots  an  hour 
that  was  too  high  a  rate  of  speed,  because  the  tug  could  not  stop  in  time  to 
avoid  an  object  which  was  ahead  of  her.  It  was  her  duty  to  be  under  full 
control  of  herself  if  she  were  going  to  navigate  and  to  be  able  to  stop  in  time 
to  avoid  collision  upon  seeing  such  an  object  ahead  of  her.  Not  being  able  to 
do  that  she  should  not  navigate. 

The  General  Newton  was  carefully  avoiding  navigation  at  the  time.  She  at 
first  made  a  pier  somewhat  below  the  point  of  collision  but  was  obliged  to 
leave  there  on  account  of  a  change  in  the  tide.  She  then  selected  a  place 
slightly  above  and  chose  the  best  she  could  find.  There  was  no  protected 
place  available,  but  it  would  have  been  safe  if  the  No.  5  had  been  equally 
careful.  When  the  Taylor  heard  the  No.  5  approach,  signals  were  given  by 
the  master  who  was  stationed  in  the  pilothouse.  These  were  doubtless  too 
late  to  be  of  service  but  they  tend  to  show  that  such  precautions  were  taken. 

It  seems  that  when  a  collision  like  this  takes  place  between  a  moving  and 
a  motionless  boat,  the  former  should  bear  the  consequences. 

There  will  be  decrees  in  favor  of  the  libellants,  with  orders  of  reference. 

Robinson,  Biddle  &  Benedict  (Roderick  Terry,  Jr.,  and  William  S. 
Montgomery,  of  counsel),  for  appellant. 
Carpenter  &  Park,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges, 

PER  CURIAM.  It  was  conceded  at  the  argument  that  the  General 
Newton  was  not  at  fault  for  tying  up  at  the  coal  dock  in  Hoboken. 
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That  she  was  not  at  fault  in  failing  to  blow  her  whistle  is  manifest,  be- 
cause there  is  no  law  requiring  her  to  do  so,  and,  on  the  contrary, 
every  reason  why  she  should  not  do  so.  As  was  pointed  out  at  the 
argument,  she  was  moored  fast  to  the  dock,  and  sounding  fog  signals 
by  her  would  only  have  tended  to  confuse  and  mislead  moving  vessels. 
As  there  was  no  fault  on  the  part  of  the  Newton,  it  is  evident  that  the 
collision  was  due  either  to  inevitable  accident  or  to  the  fault  of  the 
No.  5.  The  case  presents  no  element  of  inevitable  accident.  The 
careless  navigation  of  No.  6  fully  accounts  for  the  collision.  She  was 
navigating  in  a  fog  so  dense  that  she  did  not  see  the  Newton  until  she 
was  about  75  feet  distant ;  she  was  then  proceeding  at  a  rate  of  speed 
which  could  not  be  checked  in  time  to  prevent  the  collision.  That 
she  was  proceeding  at  a  considerable  rate  of  speed  is  made  plain  by  the 
fact  that  her  tow,  the  carfloat,  struck  the  starboard  side  of  the  Newton 
with  such  force  as  to  break  in  her  house,  sever  her  steam  pipes  and 
shift  her  boiler.  We  agree  with  the  district  judge,  and  nothing  further 
need  be  added  to  his  opinion. 

The  decree  is  affirmed,  with  interest  and  costs. 


(181  Fed.  83a) 

WARREN  WEBSTER  &  CO.  V.  C  A.  DUNHAM  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  19,  1910.) 

No.  3,315. 

(Syllahua  hy  the  Court,) 

1.  Patents  (§  27*) — New  Use— When  Patentable. 

The  applicatiOQ  of  an  old  machine  or  combination  to  a  new  use  is  not 
in  itself  invention,  or  the  subject  of  a  patent 

If  the  relations  between  the  two  uses  be  remote,  and  if  the  use  of  the 
old  device  produce  a  new  and  beneficial  result  the  ai^lication  to  the  new 
use  may  involve  the  exercise  of  the  inventive  faculty  and  be  patentable. 

But  it  is  only  when  the  new  use  is  so  recondite  or  so  remote  from  that 
to  which  the  old  device  has  been  applied,  or  for  which  it  was  evidently 
conceived,  that  its  application  to  the  new  use  would  not  readily  occur  to 
the  trained  mind  of  the  ordinary  mechanic  skiUed  in  the  art  seeking  to 
devise  means  to  accomplish  the  desired  function,  that  its  conception  rises 
to  the  dignity  of  invention. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  31,  32;  Dec 
Dig.  I  21* 

Patentability  of  combinations  of  old  elements  as  dependent  on  results 
attained,  see  note  to  National  Tube  Co.  v.  Aiken,  91  C.  C.  A.  123.] 

2.  Patents  (|  328*)— Letters  Patent  No.  454,964  to  Hall,  June  30,  1891, 

70B  Double  Use  and  Void. 

The  combination  of  thermostatic  valves  with  the  return  pipes  or  the 
connections  between  the  return  pipes  and  the  radiators  of  suction  or  vac- 
uum systems  of  steam  heating,  such  as  are  disclosed  in  letters  patent 
No.  256,089,  to  Williames,  issued  April  4,  1882,  did  not  rise  to  the  dignity 
of  an  invention,  in  view  of  the  combination  of  such  valves  with  the  re- 
turn pipes  of  pressure  steam-heating  systems  shown  in  letters  patent  No. 
113,434,  to  John  J.  Jordan,  issued  April  4,  1871.  And  letters  patent  No. 
454,964,  to  W.  E.  Hall,  issued  June  30,  1891,  was  for  a  double  use,  and  the 
patent  for  it  is  void. 

•For  other  cases  see  same  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indaxaa 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa. 

Bill  by  Warren  Webster  &  Co.  against  the  C.  A.  Dunham  Company. 
Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

Ernest  Howard  Hunter,  for  appellant. 

Robert  W.  Hardie  (Edwin  N.  Farber,  William  L.  Read,  and  Charles 
A.  Munn,  on  the  brief),  for  appellee. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

SANBORN,  Circuit  Judge.  This  case  involves  the  validity  of  let- 
ters patent  No.  454,964,  issued  June  30,  1891,  for  an  improvement  in 
a  steam-heating  apparatus,  the  single  claim  of  which  reads  in  this  way : 

"In  a  steam-heating  system,  the  combination  with  a  steam  pipe  leading 
from  the  boiler,  a  radiating  system  connecting  with  the  steam  pipe,  and  a 
return  pipe  connecting  with  the  lower  part  of  a  radiating  system,  of  a  ther- 
mostatic steam  trap  situated  in  the  connection  between  the  radiating  system 
and  the  return  pipe,  all  substantially  as  and  for  the  purpose  specified.'* 

Prior  to  1882  the  steam  in  a  steam-heating  system  was  forced  by 
the  engine  or  by  a  loaded  exhaust  pipe  through  the  supply  pipe,  the 
radiators  or  heating  coils,  and  the  return  pipe  into  the  open  air  or  into 
some  suitable  receptacle.  In  such  a  system  a  pressure  in  excess  of  that 
of  the  atmosphere  was  obviously  indispensable  to  its  operation.  Where 
there  were  many  radiators  or  heating  coils  connected  with  the  supply 
pipe,  the  pressure  necessary  to  drive  the  steam  from  many  of  them  at 
the  same  time  caused  a  choking  and  back  pressure  in  the  return  pipe, 
which  retarded  the  circulation  of  the  steam  and  made  the  heating  of 
the  various  radiators  difficult  and  expensive.  In  order  to  remove  this 
objection  Napoleon  W.  Williames  invented  a  combination  with  an  un- 
obstructed exhaust  pipe  and  the  other  elements  of  this  system  of  a 
pump  or  other  like  means  for  producing  a  partial  vacuum  in  the  re- 
turn pipe  and  the  radiators  or  heating  coils  connected  therewith,  by 
means  of  which  the  water  of  condensation,  the  steam,  and  air  were 
drawn  or  sucked  out  of  the  return  pipe,  and  letters  patent  No.  256,- 
089  were  issued  to  him  for  this  invention  on  April  4,  1882.  For  the 
sake  of  brevity  the  apparatus  system  and  return  pipe  through  which 
the  steam  is  forced  will  be  called  the  pressure  and  that  in  which  it  is 
drawn  by  the  partial  vacuum  the  suction  apparatus  system  and  return 
pipe.  The  essential  distinction  between  the  systems  is  that  the  exhaust 
pipe  is  unobstructed,  and  the  pump  or  other  device  to  form  the  partial 
vacuum  sucks  the  steam  through  the  pipes  in  the  latter,  while  the  steam 
is  forced  through  them  in  the  former.  The  improvement  made  by 
Hall  consisted  of  the  combination  of  a  thermostatic  steam  trap  or  valve 
placed  in  the  return  pipe,  or  in  the  connection  between  the  radiators 
and  the  return  pipe,  with  the  other  elements  of  -a  suction  system. 
Without  this  valve  the  suction  system  was  but  partially  successful,  be- 
cause the  steam  was  short-circuited;  that  is,  an  excess  of  steam  was 
drawn  through  the  short  lines  of  pipe  and  an  insufficient  amount  from 
the  long  lines,  and  because  it  was  difficult  to  regelate  or  modulate  the 
heat  in  the  respective  radiators,  and  frequent  readjustments  of  their 
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valves  were  necessary.  The  use  of  the  thermostatic  steam  trap  or 
valve  remedied  these  defects.  This  trap  placed  in  the  connection  be- 
tween each  radiator  and  the  return  pipe  automatically  opened  and  dis- 
charged the  condensed  water  and  air  when  it  was  cool,  and  when  the 
steam  was  drawn  through  it,  and  it  was  again  heated,  it  closed,  and 
prevented  the  unnecessary  use  and  escape  of  the  steam,  the  heat  of 
each  radiator  was  readily  and  automatically  modulated,  and  the  suc- 
tion system  with  this  improvement  became  exceptionally  successful 
commercially,  and  displaced  the  pressure  system  very  generally  in 
hotels  and  other  buildings,  where  many  radiators  were  heated  from  a 
single  supply  pipe. 

But  thermostatic  valves  were  old,  and  their  combination  with  the 
mechanical  elements  of  the  pressure  system  of  steam  heating  alter- 
nately and  automatically  to  release  the  water  of  condensation  and  to 
confine  the  steam  had  been  described  in  letters  patent  No.  113,434,  is- 
sued on  April  4, 1871,  to  J.  J.  Jordan,  and  was  well  Imown  to  mechan- 
ics skilled  in  the  art  before  Hall  made  his  improvement. 

Counsel  for  the  complainant  concedes  that  if  the  patent  to  Hall  is 
sufficiently  broad  to  cover  the  combination  of  the  thermostatic  steam 
trap  with  the  supply  pipe,  radiators,  and  return  pipe  of  a  pressure  sys- 
tem of  steam  heating,  it  is  anticipated  by  previous  patents  and  void; 
and  the  counsel  for  defendant  admit  that  if  the  patent  is  valid  the  de- 
fendant has  infringed  it.  So  the  case  presents  two  questions:  Is  the 
true  interpretation  of  the  patent  that  it  is  limited  to  the  combination 
of  the  thermostatic  valve  with  the  supply  pipe,  the  radiators  or  heat- 
ing coils,  and  the  rethm  pipe  in  a  suction  or  vacuum  system,  or  that  it 
secures  by  its  terms  a  monopoly  of  that  combination  in  a  pressure  sys- 
tem also,  and  if  its  true  construction  be  that  it  is  limited  to  the  protec- 
tion of  this  combination  in  a  suction  system  only,  was  the  application 
of  the  thermostatic  valve  shown  in  the  patented  descriptions  of  the 
pressure  system  to  the  suction  system  the  exercise  of  inventive  genius 
or  the  skill  of  the  trained  mechanic  familiar  with  the  art? 

While  the  patentee  did  not  restrict  his  monopoly  in  his  claim  to  the 
combination  of  the  thermostatic  valve  with  the  elements  of  the  suction 
system,  his  statements  in  his  specification  strongly  indicate  that  this 
was  his  intention ;  and  conceding,  without  discussion,  that  he  accom- 
plished his  purpose,  let  us  consider  the  second  question. 

The  thermostatic  valve  performed  the  same  function  in  the  suction 
system  as  in  the  pressure  system.  It  automatically  discharged  the  wa- 
ter of  condensation,  the  air,  and  the  steam  when  it  was  cool,  and  con- 
fined the  steam  when  it  was  warm.  In  1871  Jordan  had  patented  it, 
and  had  described  its  combination  and  use  with  steam-heating  pipes 
to  discharge  the  water  of  condensation  and  prevent  the  escape  of 
steam.  A  patentee  who  has  plainly  described  and  claimed  his  machine 
or  combination  has  the  right  to  every  use  to  which  his  device  can  be 
applied,  and  to  every  way  in  which  it  can  be  utilized  to  perform  its 
function,  whether  he  was  aware  of  these  uses  or  methods  of  use  when 
he  claimed  or  secured  his  monopoly  or  not.  National  Hollow  Brake- 
Beam  Co.  V.  Interchangeable  Brake-Beam  Co.,  106  Fed.  693,  709,  45 
C.  C.  A.  544,  560;  Roberts  v.  Ryer,  91  U.  S.  150,  157,  23  L.  Ed.  267; 
Miller  v.  Manufacturing  Co.,  151  U.  S.  186,  201,  14  Sup.  Ct.  310,  38 
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L.  Ed.  121;  Goshen  Sweeper  Co.  v.  Bissell  Carpet-Sweeper  Co.,  72 
Fed.  67,  19  C.  C.  A.  13 ;  Frederick  R.  Steams  &  Co.  v.  Russell,  85 
Fed.  218,  226,  29  C.  C.  A.  121,  129;  Manufacturing  Co.  v.  Neal  (C. 
C.)  90  Fed.  726;  Tire  Co.  v.  Lozier,  90  Fed.  732,  744,  33  C.  C.  A. 
255,  268. 

But  counsel  argue  that  the  suction  system  was  unknown  when  Jor- 
dan made  his  invention,  and  that,  while  he  secured  the  combination  of 
a  thermostatic  steam  trap  with  a  pressure  return  pipe.  Hall  secured 
the  new  combination  of  the  thermostatic  trap  with  the  suction  return 
pipe  in  1882.  The  answer  is  that  Jordan  secured  the  monopoly  of 
every  use  of  the  steam  trap  and  return  pipe  which  he  disclosed,  until 
Williames  in  1882  secured  a  monopoly  of  the  use  of  his  new  combina- 
tion of  the  pump  or  similar  device  for  causing  a  partial  vacuum  in  the 
return  pipe  with  that  pipe,  the  radiators,  and  supply  pipe,  and  when 
the  patent  of  Williames  expired  in  1899  Jordan  and,  since  his  patent 
had  also  expired,  all  others  then  acquired  the  right  to  use  the  combi- 
nation of  the  thermostatic'steam  trap  with  the  suction  system. 

The  improvement  made  by  Hall  consisted  of  the  application  of  the 
thermostatic  valve  of  the  return  pipe  of  the  pressure  system  to  the  re- 
turn pipe  of  the  suction  system.  Counsel  argue  that  this  was  an  in- 
vention, because  it  did  not  suggest  itself  to  those  skilled  in  the  art  for 
11  years  after  Williames  made  his  invention,  while  the  results  of  the 
suction  system  were  unsatisfactory,  and  there  was  a  demand  for  the 
improvement  wrought  by  the  use  of  the  steam  trap  during  all  this  time, 
because  after  the  application  of  the  steam  trap  to  the  suction  system 
that  system  became  exceptionally  successful,  and  because  its  applica- 
tion prevented  back  pressure  and  short-circuiting,  and  enabled  the  man- 
ufacturer to  modulate  automatically  and  separately  the  heat  of  each 
radiator,  results  neither  attained  nor  foreseen  prior  to  this  improve- 
ment. These  arguments  are  persuasive.  They  have  been  carefully 
considered.  But  the  application  of  an  old  device  or  combination  to  a 
new  use  is  not  in  itself  an  invention,  or  capable  of  protection  by  a  pat- 
ent. K  the  relation  between  the  two  uses  is  remote,  and  the  old  de- 
vice or  combination  produced  a  new  result  by  virtue  of  its  new  appli- 
cation, that  application  may  constitute  invention.  Where  a  machine 
or  a  combination  is  discovered  in  a  remote  art,  where  it  is  used  to  per- 
form a  diflferent  function,  and  where  it  was  not  designed  and  was  not 
apparently  suitable  to  accomplish  the  thing  desired,  the  application  of 
it  with  proper  mechanical  adaptation  to  a  new  use  is  often  the  result 
of  the  exercise  of  the  inventive  faculty  and  may  be  protected  by  pat- 
ent. But  the  thought  that  an  existing  machine  or  combination,  dis- 
covered in  the  same  art  or  one  nearly  analogous  to  it,  designed  and 
suitable  to  perform  a  similar  function,  may  be  used  or  adopted  to  ac- 
complish the  desideratum,  is  not  the  product  of  inventive  genius,  but 
the  result  of  the  application  of  the  skill  of  the  mechanic  to  the  subject 
under  consideration.  It  is  only  when  the  new  use  is  so  recondite  and 
remote  from  that  to  which  the  old  device  and  combination  has  been 
applied,  or  for  which  it  was  conceived,  that  its  application  would  not 
occur  to  the  mind  of  the  ordinary  mechanic  skilled  in  the  art,  seeking 
to  devise  means  to  perform  the  desired  function,  with  the  old  machine 
or  combination  before  him,  that  its  conception  may  rise  to  the  dignity 
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of  invention.  Potts  v.  Creager,  155  U.  S.  597,  608,  15  Sup.  Ct.  194, 
39  L.  Ed.  275 ;  Hobbs  v.  Beach,  180  U.  S.  383,  390,  21  Sup.  Ct.  409, 
45  L.  Ed.  586;  Adams  Electric  Ry.  Co.  v.  Lindell  Ry.  Co.,  77  Fed. 
432,  447,  23  C.  C.  A.  223,  237 ;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co..  106  Fed.  693,  702,  45  C.  C.  A.  544, 
553. 

The  court  below  was  probably  of  the  opinion  that  a  mechanic  skilled 
in  the  art,  with  a  pressure  system  of  steam  heating  with  the  thermostat- 
ic valve  of  Jordan  attached  to  its  return  pipe,  as  Jordan  said,  "for  ef- 
fectually draining  from  steam-heating  and  other  steam  pipes  the  water 
of  condensation  and  preventing  the  escape  of  steam,"  and  the  patent 
of  Williames,  showing  the  combination  of  the  pump  or  other  device 
for  producing  a  partial  vacuum  in  the  return  pipe  with  the  return  pipe 
radiators  and  supply  pipe  of  a  heating  system,  as  Williames  said,  to 
"perform  the  double  function  of  heating  the  building  without  back 
pressure  to  the  engine  and  reducing  the  normal  pressure  by  creating  a 
partial  vacuum  in  the  exhaust  pipe,"  before  him,  would  not  long  fail 
to  think  that  thermostatic  valves  in  the  return  pipes  of  suction  systems, 
or  in  the  connections  between  those  pipes  and  the  radiators,  would  be 
very  likely  to  prevent  back  pressure  and  short-circuiting,  and  to  modu- 
late automatically  the  heat  of  the  radiators;  and  it  is  probably  for 
this  reason  that  the  court  below  dismissed  the  bill.  A  review  of  the 
evidence  has  failed  to  convince  that  it  was  in  error.  The  thermostatic 
valve  was  found  in  the  same  art  in  combination  with  a  pressure  return 
pipe  performing  the  same  function  that  it  performs  in  combination 
with  the  suction  return  pipe  and  producing  results  similar  to  those 
which  the  suction  system  demanded.  Its  application  to  the  latter  sys- 
tem failed  to  rise  to  the  dignity  of  an  invention,  and  the  decree  below  is 
affirmed 
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aSl  Fed.  913.) 

NORTHERN  PAC.  RY.  C?0.  v.  KING  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  8,  1910.) 

No.  1,815. 

1.  Death  (|  58*) — Issues— Bubdbn  of  Proof. 

Where,  In  an  action  for  wrongful  death.  Issue  Is  taken  on  the  fact  of 
death,  the  burden  of  proving  It  is  on  the  plalntlfT. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  I  78;  Dec.  Dig.  I 
68.*] 

2.  Death  (§  75*) — ^Pboof— Circumstantial  Evidence. 

In  an  action  for  wrongful  death,  the  fact  of  death  may  be  proved  by 
circumstantial  evidence. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  I  98;    Dec.  Dig.  | 

75.*] 

8.  Evidence  (J  288*) — Pedigree— Death— Hearsay. 

The  rule  that  under  some  circumstances  the  fact  of  death,  as  well  as 
of  birth,  marriage,  pedigree,  etc.,  may  be  proved  by  hearsay  evidence, 
is  limited  to  the  members  of  the  family;  the  tradition  being  admissible 
only  when  coming  from  persons  having  such  a  connection  with  the  par- 
ty to  whom  it  relates  that  it  is  natural  and  likely,  from  their  domestic 
habits  and  connections,  that  they  spoke  the  truth  and  could  not  have 
been  mistaken. 

[Ed.  Note. — ^Fbr  other  cases,  see  Evidence,  Cent  Dig.  |  1147;  Dec. 
Dig.  S  28a*l 

4.  Death  (§  75*) — ^Proof  op  Death— Inferences. 

Where  a  passenger  was  alleged  to  have  died  from  injuries  and  the 
amputation  of  his  leg,  but  it  was  affirmatively  shown  that  he  survived 
such  injuries  for  a  week  or  10  days,  no  Inference  of  his  death  could 
be  properly  drawn  therefrom. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent  Dig.  |  98;  Dec.  Dig. 
«  75.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington. 

Action  by  Margaret  King  and  others  against  the  Northern  Pacific 
Railway  Company.  Judgment  for  plaintiflFs,  and  defendant  brings  er- 
ror.    Reversed  and  remanded. 

Carroll  B.  Graves  and  C.  A.  Winders,  for  plaintiff  in  error. 
Carl  J.  Smith  and  Frank  C.  Park,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

ROSS,  Circuit  Judge.  This  action  was  brought  in  the  court  be- 
low, on  behalf  of  the  two  minor  children  named,  against  the  North- 
ern Pacific  Railway  Company,  which  is  the  plaintiff  in  error  here,  to 
recover  damages  alleged  to  have  been  sustained  by  reason  of  the  al- 
leged death  of  their  father,  H.  A.  King,  which  the  complaint  averred 
resulted  from  injuries  received  by  him  while  attempting  to  board  a 
passenger  train  of  the  plaintiff  in  error  at  its  station  called  Taft,  in 
the  state  of  Montana.  During  the  progress  of  the  trial  Mrs.  King 
was  joined  as  a  party  plaintiff. 

*For  oUier  caiet  tee  tame  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  R^p'r  Indexes 
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The  negligence  charged  in  the  complaint  against  the  railway  com- 
pany was  the  alleged  sudden  starting  of  its  train  from  the  station, 
without  giving  H.  A.  King,  who  had  purchased  a  passenger  ticket 
from  the  company's  agent  at  Taft,  sufficient  time  to  get  upon  the 
train,  and  in  permitting  snow  and  ice  to  remain  between  the  front  of 
its  depot  and  its  tracks  at  that  station,  thereby  making  it  dangerous 
for  passengers  to  attempt  to  board  the  trains  of  the  company  at  that 
point. 

The  alleged  serious  injury  of  H.  A.  King  in  his  attempt  to  board 
a  train  of  the  company  at  Taft  station  was  not  denied  by  the  de- 
fendant company  in  its  answer;  but  it  did  therein  expressly  deny 
his  alleged  death,  and  also  put  in  issue  each  of  the  allegations  in  re- 
spect to  negligence  on  its  part,  and  pleaded  affirmatively  that  the 
injuries  sustained  by  King  at  the  time  in  question  were  the  result 
of  his  own  negligence  in  attempting  to  board  a  moving  train. 

Inasmuch  as  the  action  was  founded  on  the  alleged  death  of  King, 
in  respect  to  which  alleged  fact  issue  was  taken  by  the  defendant 
company,  the  burden  of  proving  his  death  was,  of  course,  upon  the 
plaintiffs.  It  is  quite  true  that  the  fact  of  one's  death  may  be  proved 
by  circumstantial  evidence,  provided  the  facts  and  circumstances  go- 
ing to  show  such  death  be  sufficiently  strong.  We  so  held  in  the 
case  of  The  San  Rafael,  141  Fed.  270,  72  C.  C.  A.  388,  and  the  Su- 
preme Court  so  held  in  the  case  of  Fidelity  Mutual  Life  Association 
v.  Mettler,  185  U.  S.  308,  22  Sup.  Ct.  662,  46  L.  Ed.  922. 

It  is  also  true  that  under  some  circumstances  the  fact  of  death,  as 
well  as  of  birth,  marriage,  pedigree,  and  the  like,  may  be  proved  by 
hearsay  evidence.  "From  necessity,  in  cases  of  pedigree,"  said  the 
Supreme  Court  in  the  case  of  Stein  v.  Bowman,  13  Pet  207,  219, 
10  L.  Ed.  129,  "hearsay  evidence  is  admissible.  But  this  rule  is  lim- 
ited to  the  members  of  the  family,  who  may  be  supposed  to  have 
known  the  relationship  which  existed  in  its  different  branches.  The 
declarations  of  these  individuals,  they  being  dead,  may  be  given  in 
evidence  to  prove  pedigree ;  and  so  is  reputation,  which  is  ^e  hear- 
say of  those  who  may  be  supposed  to  have  known  the  fact,  handed 
down  from  one  to  another,  evidence.  As  evidence  of  this  descrip- 
tion must  vary  by  the  circumstances  of  each  case,  it  is  difficult,  if 
not  impracticable,  to  deduce  from  the  books  any  precise  and  definite 
rule  on  the  subject.  'It  is  not  every  statement  or  tradition  in  the 
family  that  can  be  admitted  in  evidence.'  The  tradition  must  be  from 
persons  having  such  a  connection  with  the  party  to  whom  it  relates 
that  it  is  natu,ral  and  likely,  from  their  domestic  habits  and  connec- 
tions, that  they  are  speaking  the  truth,  and  that  they  could  not  be 
mistaken." 

It  has  been  held  by  many  courts  that  the  death  of  an  individual, 
though  disconnected  with  any  question  of  pedigree,  and  for  what- 
ever purpose  sought  to  be  established,  may  be  proved  by  hearsay, 
subject  to  the  same  restrictions  that  are  applicable  to  cases  where 
matters  of  pedigree  are  involved;  but  no  case  has  been  cited,  and 
we  know  of  none,  which  holds  that  under  circumstances  like  those 
here  presented,  it  is  competent  to  prove  the  basic  and  controverted 
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fact  by  hearsay  testimony,  pure  and  simple.  Here  the  accident  re- 
sulting in  the  injury  of  H.  A.  King  had  but  recently  occurred,  and 
whether  or  not  it  resulted  in  his  death  was  susceptible  of  easy  proof. 
The  record  shows  that  the  accident  resulted  in  the  amputation  of 
one  of  his  legs,  that  he  received  other  injuries  about  his  body,  and 
that  he  was  taken  from  Taft  station  to  a  hospital  at  Wallace,  Idaho, 
by  the  witness  Austin,  who  was  questioned  and  answered  on  the 
trial,  among  other  things,  as  follows: 

'*Q.  After  Mr.  King  was  Injured,  you  went  down  there  and  seen  them  take 
him  out,  did  you?  A.  Those  whistles  brought  me  out,  and  they  were  picking 
up  a  man  to  bring  him  back  where  the  cars  was,  to  the  station.  I  met  a 
friend,  Mr.  Leisure,  and  says:  *What  is  the  matter?*  He  says —  Mr.  Graves: 
Never  mind  about  tliat  A.  I  came  up  there  to  inquire;  and  they  said  my 
friend  was  hurt,  Mr.  King.  While  these  people  carried  him  up  to  the  hospital 
I  goes  along  behind  the  station,  kind  of  ahead  of  them,  and  followed  him 
right  into  the  hospital.  After  that  they  amputated  his  leg,  and  I  took  him  to 
Wallace  the  same  day  on  the  train  going  west.  Q.  On  the  same  train?  A. 
No ;  on  the  train  going  west.  Q.  What  was  his  condition  as  you  saw  it  when 
you  were  taking  him  to  Wallace?  A.  His  condition  was —  There  was —  I 
had  to  hold  my  arm  under  his  bade  all  the  way — moved  my  arm  up  and  down 
his  back  all  the  way  to  Wallace.  He  complained  about  it  hurting  him  along 
his  back.  I  carried  my  arm  under  him  all  the  way  from  Taft  to  Wallace.  Q. 
Do  you  know  what  injuries  he  had  internally  there?  A.  No;  I  don't  know 
what  they  were.  I  know  he  was  injured,  because  I  changed  him  off  of  my 
arms  several  different  times.  Q.  One  of  his  legs  was  amputated  at  that  time? 
A.  Yes,  sir.  Q.  How  about  the  bruises  on  his  body?  A.  The  bruises  on  the 
body  was  a  cut  on  the  head —  I  think  two  cuts  on  the  head  was  all  that  I 
could  see,  and  his  hand  was  torn  a  little  in  places.  Q.  Did  you  see  his  body? 
A.  No;  I  didn't  see  his  body.  Q.  Did  he  complain  of  pain?  A.  Yes,  sir;  he 
complained  of  pain  in  his  back  and  side.  Q.  How  about  his  head?  A.  His 
head — he  didn't  complain  of  his  head  very  much,  but  this  other  pain  seemed 
to  be  such  a  strong  pain.  Q.  How  long  did  you  stay  at  Wallace  with  him? 
A.  I  stayed  that  day  and  night  with  him.  Q.  What  was  his  condition,  as  to 
whether  it  appeared  to  you  he  would  survive  or  not,  from  these  injuries?  A. 
I  did  not  think  he  would  get  through,  according  to  the  agony  he  was  in  going 
to  Wallace  from  Taft.  He  suffered  agony  all  the  way.  Q.  How  long  after 
that  did  he  die?  Mr.  Graves:  I  object  to  that,  unless  the  witness  has  knowl- 
edge of  the  fact  The  Court:  Overruled;  exception  allowed.  A.  I  think  it 
was  about  a  week  or  10  days  after  that  he  died." 

The  witness  Lynch  was  also  permitted,  over  the  objection  and  ex- 
ception of  the  defendant,  to  give  hearsay  testimony  of  the  death  of 
H.  A.  King,  as  follows : 

"Q.  (By  Mr.  Park,  Attorney  for  Plaintiffs).  You  went  over  to  Wallace,  Ida- 
ho, shortly  after  Mr.  King's  injury?  A.  The  following  day,  or  the  day  I  got 
the  telegram — ^left  that  evening.  Q.  You  saw  him  there  in  the  hospital,  did 
you?  A.  Yes,  sir.  Q.  What  was  his  condition  at  that  time,  when  you  saw 
him?  A.  Well,  the  doctors  didn't  say —  Q.  What  was  his  condition,  if  you 
know?  A.  Well,  he  looked  pretty  bad  to  me.  He  was  lying  there  in  the  hos- 
pital, and  he  could  hardly  speak  when  I  went  in  there.  Q.  Which  one  of  his 
legs  was  amputated  at  that  time?  A.  The  right  leg.  Q.  How  about  bruises 
or  injuries,  at  that  time,  if  any?  A.  Yes,  sir;  his  arms  were  bruised  up.  He 
complained  of  a  pain  in  his  side — ^right  in  his  back ;  I  don't  remember  where 
it  was ;  and  his  head  was  cut.  Q.  Do  you  remember  whether  or  not  his  ribs 
were  broken,  or  what  his  condition  was  there?  A.  No,  sir ;  he  said  he  could 
not  move.  It  would  hurt  him  when  he  moved.  Q.  And  how  about  the  bruises 
on  his  head?  A.  Well,  was  a  big  lump  and  a  cut  there.  Q.  How  long  after 
you  were  there  did  he  die?  Q.  (By  Mr.  Graves).  Were  you  there  when  he 
died?  A.  No,  sir.  Mr.  Graves:  We  object  to  anything  not  within  the  wit- 
ness* knowledge.    The  Court:     I  will  overrule  the  objection;    exception  al- 
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lowed.  Q.  About  how  long  after  yon  were  there  did  he  die?  A.  I  believe  I 
stayed  two  days.  I  came  back,  and  on  the  way  I  got  word,  two  days  nttsr, 
that  he  was  dead.    I  am  not  positive." 

If  it  be  true  that  King  died  as  the  result  of  the  injuries  received 
by  him,  certainly  the  fact  could  have  been  easily  shown  by  his  at- 
tending physician,  or  by  the  hospital  attendants,  or  the  undertaker, 
or  by  other  direct  evidence.  Instead,  the  plaintiffs  seem  to  have  been 
content  to  introduce,  over  the  objection  and  exception  of  the  defend- 
ant, the  statement  of  third  persons,  still  alive,  so  far  as  appears, 
and  whose  names  were  not  even  given,  to  the  effect  that  King  died. 
As  a  matter  of  course,  no  inference  of  his  death  could  be  properly 
drawn  merely  from  his  injuries  and  the  amputation  of  his  leg;  it 
having  been  affirmatively  shown  by  the  plaintiffs  that  he  survived 
such  injuries  and  amputation  for  a  week  or  10  days.  See  Blaisdell 
V.  Bickum,  139  Mass.  250,  1  N.  E.  281;  Wilson  v.  Brownlee,  24 
Ark.  586,  91  Am.  Dec.  523;  Chapman  v.  Chapman,  2  Conn.  347, 
7  Am.  Dec.  277;  Cames  v.  Crandall,  10  Iowa,  377;  Iberia  Cypress 
Co.  V.  Thorgeson,  116  La.  218,  40  South.  682;  In  re  Estate  of  Hurl- 
burt,  68  Vt.  366,  35  Atl.  77,  35  L.  R.  A.  794. 

For  the  error  above  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded  to  the  court  below  for  a  new  trial. 


(181  Fed.  916.) 

HAAS  BROS.  V.  HAMBURG-BREMEN  FIRE  INS.  CO.t 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,783. 

1.  Evidence  (8  417*) — Paiioi.  Evidence— Written  Contract. 

WTiere  a  written  instrument  executed  pursuant  to  a  prior  verbal  agree- 
ment or  negotiation  does  not  express  the  entire  agreement  or  under- 
standing of  the  parties,  parol  evidence  is  admissible  to  show  the  contract 
entered  into. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  H  1S74-1899; 
Dee.  Dig.  §  417.*] 

2.  Evidence  (|  450*) — Parol  Evidence— Writtbn  Contract— Receipt. 

After  the  adjustment  of  a  fire  loss,  plaintiff  executed  to  defendant  In- 
surance company  a  receipt  for  an  amount  equal  to  75  per  cent  of  the 
loss  adjusted  '4n  full  of  all  such  claims.'*  Plaintiff  claimed  that  the 
receipt  was  given  pursuant  to  a  contract  of  settlement  because  of  de- 
fendant's alleged  insolvency  pursuant  to  which  defendant  paid  75  per 
cent,  of  its  claims,  and  agreed  that,  if  it  should  pay  any  other  San  Fran- 
cisco creditor  a  higher  amount,  it  would  pay  plaintiff  the  difference, 
while  defendant  claimed  that  the  receipt  was  given  in  compromise  of 
plaintiff's  claim  against  defendant  and  of  various  differences  of  law  and 
fact,  and  was  In  full  settlement  and  satisfaction  thereof.  Held,  that  the 
words  "in  full  of  all  such  claims"  were  not  conclusive  terms  of  the  re- 
ceipt, but  were  ambiguous,  and  that  parol  evidence  was  admissible  to 
show  the  agreement  under  which  the  receipt  was  executed. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  H  2066-2082; 
Dec.  Dig.  §  450.*] 

*For  other  cues  lee  tame  topic  A  I  kumbeb  in  Dec.  it  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
t  Reheaiins  denied  November  S,  1910L 
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8.  Pleading  (|  249*) — Natube  of  Action— Contbact  ob  Tort— Amendment. 
Plaintiff  after  suit  brought  was  not  entitled  to  amend  his  complaint  so 
as  to  change  the  cai»e  of  action  from  contract  to  tort 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  710-729 ;   Dec 
Dig.  §  249.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Action  by  Haas  Bros,  against  the  Hamburg-Bremen  Fire  Insurance 
Company.  Judgment  for  defendant,  and  plaintiflf  brings  error.  Re- 
versed, with  instructions. 

Action  at  law  by  HaaB  Bros.,  a  corporation,  to  recover  frwn  the  Hamburg- 
Bremen  Fire  Insurance  Company,  a  corporation,  the  sum  of  $3,809.36,  being 
the  difference  between  98  per  cent  of  the  amount  adjusted  and  agreed  upon  as 
the  loss  and  damage  occasioned  by  fire  and  sustained  by  plaintiff  in  the  San 
Francisco  fire  of  AprU,  1906,  and  75  per  cent  of  such  loss,  the  amount  paid 
to  plaintiff  by  defendant  on  certain  fire  insurance  policies  issued  by  the  de- 
fendant insuring  property  belonging  to  plaintiff  against  fire.  Judgment 
for  defendant  on  the  pleadings,  and  plaintiff  brings  error. 

The  action  was  originally  brought  in  the  state  court  and  removed  to  the 
United  Btatee  Circuit  Court  on  the  ground  of  diverse  citizenship.  The  al- 
legations of  the  complaint  are  substantially  to  the  effect  that  the  plaintiff, 
a  California  corporation,  held  six  policies  of  fire  insurance  issued  by  the 
defendant  insuring  certain  property  in  San  Francisco  belonging  to  plaintiff 
against  fire;  that  in  AprU,  190^  the  property  so  insured  was  damaged  and 
partially  destroyed  by  fire;  that,  in  accordance  with  the  terms  of  said  poli- 
cies of  insurance,  plaintiff  gave  immediate  notice  of  such  loss  to  the  defend- 
ant, and  in  due  time  served  upon  defendant  its  verified  proof  of  loss  on  forms 
approved  by  the  defendant;  that  thereafter,  and  by  agreement,  the  loss  and 
damage  occasioned  by  the  fire  was  adjusted,  and  by  such  adjustment  the  sum 
of  $16,823.29  was  found  due  from  the  defendant  to  the  plaintiff  by  reason 
of  such  damage  and  loss;  that  thereupon  the  defendant  became  indebted  to 
the  plaintiff  in  said  sum  of  $16,823.29;  that,  after  such  adjustment,  the  de- 
fendant falsely  and  fraudulently  represented  to  the  plaintiff  that  it  was  in- 
solvent and  unable  to  pay  its  creditors  in  full ;  thst  it  was  able  to  pay  to 
its  policy  holders  who  had  suffered  loss  from  such  conflagration  75  per  cent 
of  their  respective  claims,  and  no  more;  that  it  was  making  a  uniform  pay- 
ment to  each  and  every  one  of  its  creditors  of  75  per  cent.  <^  their  claims,  and 
no  more;  that  this  course  would  be  pursued  by  the  defendant  until  it  had 
finally  settled  all  claims  of  its  San  Francisco  creditors,  and  in  no  event  could 
it  pay  to  any  of  such  creditors  a  larger  percentage  than  75  per  cent ;  that  de- 
fendant promised  plaintiff  that  if  plaintiff  would  accept  the  sum  of  75  per 
cent  on  its  claims  against  the  defendant  and  sign  a  receipt  in  full  of  such 
claims,  the  defendant  would,  in  the  evait  that  it  voluntarily  paid  more  than 
75  per  cent  to  any  of  its  other  San  Francisco  creditors,  pay  to  the  said  plain- 
tiff the  difference  between  75  per  cent  on  its  claims  and  any  percentage 
which  it  paid  to  any  other  of  its  San  Francisco  creditors ;  that  plaintiff,  rely- 
ing upon  the  false  and  fraudulent  statement  of  the  defendant  that  it  was  in- 
solvent and  relying  upon  the  promise  of  the  defendant  that  it  would  pay  to 
the  plaintiff  the  difference  between  75  per  cent  and  any  other  per  cent,  which 
it  paid  to  any  other  of  its  San  Francisco  creditors,  received  from  the  said 
defendant  75  per  cent  upon  Its  claims  against  the  defendant,  to  wit,  the  sum 
of  $12,617.87,  and  gave  the  defendant  its  receipt  in  full  for  such  claims ;  that 
since  the  settlement  and  payment  defendant  has  paid  to  other  San  Francisco 
creditors  98  per  cent  of  tiie  face  value  of  their  claims  as  adjusted.  Plaintiff 
accordingly  demands  judgment  for  the  difference  amounting  to  $3,869.36. 

Defendant  answered  the  complaint  admitting  the  Insurance  substantially 
as  alleged  in  the  complaint  the  fire  and  partial  destruction  of  plaintiff's 
property,  the  adjustment  by  agreement  of  the  loss  and  damage  occasioned  by 
the  fire,  but  denies  that  the  parties  adjusted  the  amount  or  thereby  ascertain- 

*For  other  cases  see  tame  topic  Ik  (  mttmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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ed  that  any  amount  waa  due  from  defendant  to  plaintiff  by  reason  of  the 
latter's  damage  or  loss  on  any  of  said  policies,  and  in  any  amount  whatso- 
ever under  all  or  any  of  them ;  denies  that  defendant  from  and  after  such 
alleged  adjustment,  or  at  any  other  time»  became  indebted  to  plaintiff  in  the 
alleged  agreed  or  other  sum  of  $16,823.29,  or  in  any  sum  in  excess  of  $12,- 
617.87;  denies  that  it  promised  to  plaintiff  that  if  the  latter  would  accept 
the  sum  of  75  per  cent,  of  its  claims  against  defendant,  and  sign  a  receipt  in 
full  for  such  claims,  defendant  would,  in  the  event  that  it  voluntarily  or  oth- 
erwise paid  more  than  75  per  cent,  to  any  of  its  other  said  San  Francisco 
creditors,  pay  to  plaintiff  the  difference  between  said  75  per  cent,  of  its  claims 
and  any  percentage  which  It  paid  to  any  other  of  its  said  San  Francisco  cred- 
itors; admits  that  **.plaintlff  gave  defendant  its  said  receipt  in  full";  but 
alleges  that  it  was  '*in  compromise  of  plaintiff's  said  claim  against  the  de- 
fendant and  of  various  differences  of  law  and  fact  which  had  theretofore 
arisen  between  them  growing  out  of  said  daime  and  in  full  settlement  and 
satisfaction  thereof."  Upon  the  filing  of  the  answer  defendant  moved  for 
judgment  on  the  pleadings  on  the  ground  that  the  complaint  did  not  either 
of  Itself  or  by  the  assistance  of  the  averments  contained  in  the  answer  there- 
to set  forth  a  cause  of  action  against  the  defendant  Thereafter  it  was  stipu- 
lated *that  the  promise  set  forth  in  the  complaint  whereby  defendant  agreed 
to  pay  plaintiff  the  difference  between  seventy-five  per  cent  (75%)  of  its  claims 
and  any  other  amount  which  it  might  pay  any  other  claimant  was  an  oral 
promise."  Plaintiff  thereupon  moved  to  amend  the  complaint  in  certain  par- 
ticulars. The  court  denied  plalntifiTs  motion  to  amend  the  complaint,  and 
entered  a  judgment  in  favor  of  the  defendant  on  the  pleadings.  Plaintiff 
brings  the  case  on  a  writ  of  error. 

Thomas,  Gerstle,  Frick  &  Beedy,  for  plaintiff  in  error. 
Page,  McCutchen    &  Knight,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
contended  by  the  defendant  in  error  that  the  question  involved  in  this 
writ  of  error  is  whether  parol  evidence  can  be  admitted  to  vary  the 
terms  of  a  written  contract.  The  only  written  document  executed  by 
the  plaintiff  after  the  adjustment  of  its  losses  occasioned  by  the  fire 
appears  to  be  the  receipt  executed  by  the  plaintiff  and  referred  to  in 
the  allegation  of  the  complaint  acknowledging  that  plaintiff  received 
from  the  defendant  75  per  cent,  upon  its  claims  against  the  defendant 
as  adjusted,  to  wit,  the  sum  of  $12,617.87,  "and  gave  to  the  defendant 
its  receipt  in  full  for  such  claims.'* 

We  have  here  an  allegation  in  the  plaintiff's  complaint  and  the  ad- 
mission of  the  defendant's  answer  that  "plaintiff  gave  defendant  its 
receipt  in  full  for  such  claims."  But  the  payment  which  the  receipt 
acknowledged  was  not  in  full  for  the  amount  of  plaintiff's  loss  and 
damage  as  ascertained  by  the  agreed  adjustment  of  plaintiff's  claims. 
That  sum  was  $16,8^3.29,  while  the  amount  paid  to  plaintiff  by  defend- 
ant was  $12,617.87.  What,  then,  was  plaintiff's  receipt  in  full  of? 
Clearly  it  was  not  in  full  of  plaintiff's  claim  as  ascertained  and  de- 
termined by  the  agreed  adjustment  of  plaintiff's  loss  and  damage  by 
fire.  It  must  therefore  have  been  in  full  of  its  claims  under  some 
agreement  other  than  that  of  the  adjustment  for  actual  loss  and  dam- 
age by  fire.  What  was  that  other  agreement?  The  receipt  is  silent 
upon  that  subject.  Plaintiff  alleges  that  it  received  75  per  cent,  of 
its  claims  as  ascertained  by  the  agreed  adjustment,  and  that  this  75 
per  cent,  was  received  under  an  agreement  that,  if  the  defendant  volun- 
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tarily  paid  more  than  75  per  cent,  to  any  of  its  other  San  Francisco 
creditors,  it  would  pay  the  plaintiff  the  diflference  between  75  per  cent, 
of  its  claims  and  any  percentage  which  it  paid  to  any  other  of  its 
San  Francisco  creditors.  It  was  under  this  alleged  agreement  that 
plaintiff  "gave  to  the  defendant  its  receipt  in  full  for  such  claims." 
The  defendant  alleges  that: 

"Plaintiff  gave  to  defendant  its  said  receipt  In  full,  in  compromise  of  plain- 
tiff's said  claims  against  defendant  and  of  various  differences  of  law  and 
fact  which  had  theretofore  arisen  between  them  growing  out  of  said  claims, 
and  in  full  settlement  and  satisfaction  thereof.*' 

Neither  party  claims  that  the  receipt  contained  all  or  any  of  the 
alleged  terms  of  the  agreement  other  than  the  amount  paid  and  re- 
ceived and  the  recital  that  it  was  in  full  of  such  claims.  How,  then, 
can  the  defendant  say  that  the  parol  testimony  shall  not  be  admitted 
to  prove  plaintiflf's  alleged  agreement  when  it  sets  up  as  a  defense  to 
the  action  an  alleged  agreement  which  requires  parol  testimony  to 
establish  ?  Manifestly  this  is  not  the  law.  The  general  rule  upon  the 
subject  has  been  stated  as  follows : 

"Where  a  written  instrument,  executed  pursuant  to  a  prior  verbal  agree- 
ment or  negotiation,  does  not  express  the  entire  agreement  or  understanding 
of  the  parties,  the  parol  evid^ice  rule  does  not  apply  to  prevent  the  introduc- 
tion of  extrinsic  evidence  with  reference  to  the  matters  not  provided  for  in 
the  wriUng."    17  Cyc.  741,  742. 

Numerous  cases  are  cited  in  support  of  this  text.  A  reference  to 
the  California  case,  that  of  Sivers  v.  Sivers,  97  Cal.  518,  32  Pac.  571, 
will  be  sufficient.  In  that  case  the  written  instnmient  executed  by 
the  defendant  was  a  promissory  note  in  consideration  of  a  loan.  No 
time  of  payment  was  specified  in  the  instrument.  In  such  case  the 
law  implied  that  the  money  would  be  paid  on  demand ;  but  it  had  been 
agreed  between  the  parties  that  the  defendants  should  pay  the  sum 
named  in  the  instrument  whenever  they  should  sell  the  real  estate 
therein  described.  The  sale  had  been  made  prior  to  the  plaintiff's  de- 
mand and  the  commencement  of  the  action.  It  was  objected  by  the 
defendants  that  oral  testimony  of  the  agreement  was  incompetent  for 
the  reason  that  the  written  instrument  must  be  held  to  embrace  all  the 
terms  of  the  agreement  between  the  parties.  The  court  in  refusing  to 
sustain  this  objection  said: 

'The  instrument,  therefore,  being  silent  in  respect  to  the  time  for  the  pay- 
ment of  the  money,  it  was  competent  for  the  plaintiff  to  show  that  a  period 
or  event  had  been  agreed  upon  between  the  parties  thereto  at  which  the  pay- 
ment should  be  made,  and  such  agre^nent  could  be  ^own  by  oral  testimony. 
This  evidence  did  not  contradict  or  vary  any  of  the  terms  contained  in  the 
instrument  The  rule  which  excludes  evidence  affecting  the  terms  of  a  writ- 
ten instrument  does  not  apply  when  the  parties  have  not  incorporated  into 
the  instrument  all  of  the  terms  of  their  agreement,  and  when  the  evidence 
offered  or  the  agreement  sought  to  be  proved  is  not  inconsistent  with  the 
terms  embodied  in  the  instrument.  Evidence  of  a  contemporaneous  oral  agree- 
ment as  to  any  matter  upon  which  the  instrument  is  silent,  and  which  is 
not  inconsistent  with  its  terms,  cannot  be  said  to  contradict  or  vary  the  terms 
of  the  written  instrument" 

Is  the  recital  in  the  receipt  under  consideration  that  it  is  "in  full 
for  such  claims"  such  a  conclusive  term  of  the  instrument  that  it  is 
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not  open  to  explanation  by  parol?    The  weight  of  authority  is  that 
it  is  not  such  a  term,  and  that  it  is  open  to  explanation. 

In  Ryan  v.  Ward,  48  N.  Y.  204,  8  Am.  Rep.  539,  the  action  was  to 
recover  a  balance  due  plaintiff  on  a  contract  for  the  delivery  of  hides. 
Under  the  contract,  defendant  was  to  give  plaintiflf  a  bonus  on  each 
hide  delivered.  At  the  several  deliveries  pa)mients  of  the  value  of  the 
hides  were  made,  and  plaintiff  gave  receipts  expressed  to  be  in  full. 
But  the  bonus  was  not  paid.  Judgment  was  rendered  in  favor  of 
plaintiff.  The  court,  in  commenting  upon  these  receipts,  used  the 
following  illustration  : 

**There  was  due  to  the  plaiDtiff  a  sum.  certain — say  ^,000,  as  an  Ulustra- 
tlon.  The  defendants  pay  $1,500,  and  the  plaintiff  gives  them  a  receipt  in 
full  for  $2,000.  If  A.  lends  B.  $2,000,  and  B.  pays  A.  $1,500.  which  A.  says, 
either  orally  or  by  writing,  is  in  full  of  the  loan,  it,  nevertheless,  is  not  In 
full.  A.  may  at  once  sue  B.  and  recover  the  remaining  $500.  There  is  no 
consideration  for  the  professed  discbarge.  A  man  cannot  by  the  payment  of 
$1,500  pay  an  admitted  debt  of  $2,000.    This  has  ever  been  the  law." 

In  Harden  v.  Gordon,  2  Mason,  541,  Fed.  Cas.  No.  6,047,  Mr.  Jus- 
tice Story  said  : 

"When  a  receipt  is  given  in  full  of  all  demands,  it  is  not  to  be  taken  in 
the  admiralty  as  conclusive.  It  is  open  to  explanation  and  upon  satisfactory 
evidence  may  be  restrained  in  operation." 

In  Kahl  v.  Love,  37  N.  J.  Law,  5,  11,  the  court  said: 

"A  receipt  in  law  must  be  construed  in  connection  with  the  facts  connected 
with  its  origin;  and,  in  the  light  of  the  circumstances,  it  may  mean  an  ac- 
knowledgment of  the  absolute  payment  of  the  debt,  or  the  conditional  pay- 
ment of  the  debt.  The  decisions  are  clear  and  abundant  on  the  subject,  and 
when  the  receipt  or  memorandum  of  the  transaction  speaks  of  payment,  or 
even  of  payment  in  full,  it  shall,  if  the  case  calls  for  it,  be  Interpreted  as 
meaning  conditional  payment,  to  be  in  full  when  paid." 

In  Brooks  v.  White,  2  Mete.  (Mass.)  283,  37  Am.  Dec.  95,  the  court 
said: 

"The  case  of  receipts  is  an  exception  to  the  general  rule  that  oral  testimony 
is  not  admissible  to  contradict  or  vary  a  written  contract.  They  may  always 
be  explained  by  oral  testimony." 

The  reason  for  this  exception  as  stated  in  this  case  is  given  on  the 
authority  of  Lord  Ellenborough  in  Fitch  v.  Sutton,  5  East,  232,  that 
there  must  be  some  consideration  for  the  relinquishment  of  the  ex- 
cess due  beyond  the  sum  paid,  something  to  show  a  possibility  of  ben- 
efit to  the  party  thus  relinquishing  a  legal  right,  otherwise  the  agree- 
ment is  nudum  pactum.  Reference  is  also  made  to  Pinnel's  Case,  5 
Co.  117,  where  it  was  resolved  that  payment  of  a  less  sum  on  the  day, 
in  satisfaction  of  the  greater,  cannot  be  a  satisfaction  of  the  whole, 
because  it  appeared  to  the  judges  that  by  no  possibility  a  less  sum  of 
money  can  be  a  satisfaction  to  the  plaintiff  for  a  greater  sum.  But 
the  case  of  Kellogg  v.  Richards,  14  Wend.  (N.  Y.)  116,  is  also  re- 
ferred to  where  a  distinction  is  noticed  and  where  it  was  held  that,  if 
a  creditor  on  a  compromise  with  his  debtor  accept  the  note  of  a  third 
person  for  a  less  sum  than  the  debt  due  him  in  full  payment  of  such 
debt,  the  acceptance  of  such  note  may  be  pleaded  as  an  accord  and  sat- 
isfaction in  bar  of  an  action  to  recover  the  balance  due  beyond  the 
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amount  thus  received.  This  is  precisely  the  distinction  to  be  made  by 
the  defense  set  up  in  the  present  case.  The  defendant  alleges  that 
plaintiflf  gave  the  defendant  its  receipt  in  full  in  compromise  of  plain- 
tiflf*s  claims  against  the  defendant ;  but,  as  this  recital  does  not  appear 
in  the  receipt,  defendant  proposed  to  show  the  fact  by  parol  testimony, 
which,  of  course,  it  had  the  right  to  do ;  and,  on  the  other  hand,  the 
plaintiff  has  the  right  to  show  by  parol  that  the  fact  is  that  the  receipt 
was  for  75  per  cent,  of  its  claims  as  ascertained  by  the  agreed  adjust- 
ment with  an  agreement  that,  if  defendant  paid  more  than  75  per  cent, 
to  any  of  its  other  San  Francisco  creditors,  then  the  defendant  would 
pay  plaintiff  such  additional  amount  as  would  make  the  total  amount 
paid  to  plaintiff  the  equivalent  of  the  amount  paid  any  other  San  Fran- 
cisco creditor.  Furthermore,  if  a  receipt  in  full  is  conclusive  upon  the 
party  signing  the  receipt,  it  must  also  be  conclusive  upon  the  party 
who  receives  it.  It  cannot  be  binding  on  one  party,  and  not  on  the 
other.  The  English  case  of  Russel  v.  Dunskey,  6  Moore,  233,  is  in 
this  respect  the  counterpart  of  the  present  case.  By  a  memorandum 
of  adjustment  indorsed  on  the  back  of  a  policy  it  was  stated  that  a 
particular  loss  of  54i  per  cent,  had  been  settled  between  the  plaintiff 
(an  underwriter)  and  defendant;  that  is  to  say,  it  had  been  paid  in 
full.  The  person  who  signed  this  memorandum  was  called  who 
proved  that  it  had  been  previously  agreed  by  parol  between  the  plain- 
tiff and  defendant  that,  if  the  underwriter  in  the  policy  should  eventu- 
ally pay  a  less  sum  than  54i  per  cent,  the  surplus,  whatever  it  might 
be,  should  be  returned  to  the  underwriter.  The  parol  testimony  was 
held  admissible. 

But  it  is  not  necessary  to  multiply  authorities.  The  question  has 
been  conclusively  determined  for  this  court  by  the  case  of  Fire  In- 
surance Association  v.  Wickham,  141  U.  S.  564,  12  Sup.  Ct.  84,  35 
L.  Ed.  860.  In  that  case  the  Supreme  Court  of  the  United  States  had 
before  it  a  receipt  for  money  paid  in  which  it  was  recited : 

**It  being  in  full  of  all  claims  and  demands  for  loss  or  damage  by  fire 
•    ♦    ♦    and  all  further  claims  by  virtue  of  said  policy  forever  waived." 

The  insured  claimed  that  this  was  intended  to  cover  the  cost  of  re- 
pairing the  vessel  destroyed,  but  was  not  intended  to  cover  the  cost  of 
raising  and  saving  the  vessel.    The  court  held  that  parol  evidence  was. 
admissible  to  show  the  further  claims  of  the  insured  against  the  in- 
surer, using  the  following  language : 

•There  is  no  doubt  that,  when  a  receipt  embodies  a  contract,  the  rule  ap- 
plicable to  contracts  obtains,  and  parol  evidence  is  inadmissible  to  vary  or 
contradict  it.  But  the  only  clause  in  these  receipts  which  can  possibly  be 
claimed  to  partake  of  the  nature  of  a  contract  is  that  providing  for  a  can- 
cellation and  surrender  of  the  policy.  There  was  a  similar  provision  In- 
dorsed on  the  policies.  These,  however,  were  inserted  in  pursuance  of  a 
clause  in  the  policy  to  the  effect  that  the  Insurance  might  be  terminated  at 
any  time,  at  the  option  of  the  company,  upon  giving  notice  to  the  insured, 
and  that  in  such  case  he  should  be  entitled  to  claim  a  ratable  proportion  of 
the  premium  for  the  unexpired  term  for  which  the  policy  was  to  run.  The 
court  instructed  the  Jury  correctly  upon  this  point  that  if  they  found  that  the 
policies  were  surrendered  in  consideration  of  the  unearned  premiums  stated 
in  the  receipts,  indorsed  on  the  policies,  the  surrender  was  no  defense;  and, 
while  it  had  a  tendency  to  show  the  plaintiffs*  relinquishment  of  all  their 
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rights  under  the  policy,  It  was  not  conclusive  if  the  Jury  found  that  It  was 
made  in  consideration  of  the  unearned  premiums.*' 

We  are  of  the  opinion  that  parol  testimony  was  admissible  to  prove 
the  agreement  alleged  in  the  complaint,  and  that  the  motion  for  judg- 
ment on  the  pleadings  should  have  been  denied. 

The  ground  upon  which  the  court  denied  plaintiflF's  motion  for  leave 
to  amend  its  complaint  is  not  stated  in  the  record ;  but  it  appears  to 
be  conceded  by  the  ar^^ment  of  counsel  in  this  court  that  it  was  for 
the  purpose  of  changing  the  cause  of  action  from  contract  to  tort 
An  action  for  tort  cannot  be  for  the  same  cause  as  an  action  on  a 
contract.  Having  determined  that  the  complaint  states  a  cause  of 
action  on  a  contract,  the  allegations  of  the  proposed  amendments 
charging  false  and  fraudulent  representations  on  the  part  of  the  de- 
fendant with  intent  to  deceive  and  mislead  the  plaintiflf  would  be  ir- 
relevant and  immaterial. 

Judgment  reversed,  with  instructions  to  deny  the  motion  for  judg- 
ment on  the  pleadings,  and  for  further  proceedings  as  may  be  consist- 
ent with  this  opinion. 


(181  Fed.  922.) 

MARTIN  V.  BURFORD  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,712. 

1.  Public  Lands  (§  31*) — General  Land  Laws— Application  to  Alaska. 

The  general  land  laws  are  not  applicable  to  Alaska,  though  the  govern- 
ment recognizes  and  sanctions  the  actual  possession  and  use  of  public 
land  in  Alaska  by  any  Indian  or  other  person  as  provided  by  Act  Cong. 
May  17,  1884,  c.  53,  23  Stat  24,  26. 

[Ed.  Note.— For  other  cftses,  see  Public  Lands,  Dec.  Dig.  §  31.*] 

2.  Fbaud  (§  23*) — Faijse  Representations— Ownership  of  Pbopebtt— Duty 

OF  Purchaser. 

Where  defendants,  in  order  to  induce  plaintiff  to  purchase  an  Interest 
in  a  salmon  packing  outfit  falsely  represented  that  the  property  consisted 
of  a  store  building  and  site  located  in  a  place  remote  from  that  where 
the  bargain  was  made,  and  practically  inaccessible  to  plaintiff  at  the 
time,  and  defendants  knew  that  plaintiff  had  no  knowledge  concerning 
such  store  building  and  site,  except  defendant's  representations,  plaintiff 
was  not  bound  to  exercise  diligence  to  ascertain  whether  the  representa- 
tions were  true  or  false,  but  was  entitled  to  rely  on  the  truth  thereof  and 
recover  damages  for  their  falsity. 

[Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent  Dig.  §  2023 ;  Dec.  Dig. 
§  23.*] 

In  Error  to  the  District  Court  of  the  United  States  for  Division  No. 
1  of  the  District  of  Alaska. 

Action  by  J.  W.  Martin  against  George  C.  Burford  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error.  Reversed  and 
remanded. 

See,  also,  176  Fed.  554,  100  C.  C.  A.  159. 

*For  other  cues  lee  tame  topic  A  5  numbeb  in  Dec.  &  Am.  Digi.  1907  to  date,  &  Rep'r  Indexei 
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E.  M.  Barnes,  for  plaintiff  in  error. 

J.  A.  Hellenthal,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error  was  plaintiff  in  the 
court  below,  where  by  his  complaint  he  sought  to  recover  damages 
from  the  defendants  in  error,  who  were  defendants  there,  resulting  to 
him  by  reason  of  certain  alleged  false  and  fraudulent  representations 
alleged  to  have  been  willfully  and  wantonly  made  by  the  defendants 
in  a  certain  written  instrument,  which  is  set  out  at  large  in  the  com- 
plaint, and  which  is  as  follows  : 

''Know  all  men  by  these  presents:  That  we,  George  C.  Burford,  and  J.  B. 
Caro  &  Company,  of  the  town  of  Juneau,  district  of  Alaska,  for  and  in  con- 
sideration of  the  sum  of  two  thousand  ($2,000.00)  dollars,  to  us  In  hand  paid, 
receipt  whereof  Is  hereby  acknowledged,  do  hereby  seU,  transfer  and  assign 
unto  J.  W.  Martin,  of  the  town  of  Haines,  Alaska,  onethlrd  (^  Interest  in 
and  to  the  following  described  property,  to  wit: 

"One  scow  'Skagltt,*  her  lines,  gear,  etc. ;  one  scow  'Volunteer,*  her  lines, 
gear,  anchor,  etc. ;  one  log  float ;  seine  boat,  and  seines ;  seines ;  sale  barrels, 
tierces;  salmon  troughs;  and  one  store  building  and  site  situated  at  Farra- 
gut  Bay,  Alaska,  together  with  all  things  pertaining  to  the  fishing  outfit 
known  as  the  'Arctic  Fishing  &  Packing  Company,*  except  the  launch  Tilll- 
cum,'  which  said  launch  Is  hereby  expressly  reserved. 

*'And  the  said  parties  of  the  first  part  hereby  covenant  that  they  are  the 
owners  and  entitled  to  sell  the  said  one-third  interest  of  ail  of  the  above-de- 
scribed property,  which  said  property  is  known  as  the  said  'Arctic  Fishing  & 
Packing  Company*  and  set  over  the  same  to  the  said  second  party. 

"In  testimony  whereof  we  have  hereunto  set  our  hands  and  seals  this 
28th  day  of  August,  1905.  George  C.  Burford.    [Seal.] 

"J.  B.  Caro  &  Co.         [Seal.] 
"By  Chas.  E.  Hooker. 
"J.  B.  Caro. 
"Signed,  sealed,  and  delivered  in  presence  of: 
'*C.  A.  MacGregor. 
"L.  B.  Francis." 

The  complaint  alleged,  among  other  things,  that  the  representation 
and  covenant  made  by  the  defendants  to  the  plaintiff  to  the  effect 
that  they  then  were  the  owners  and  entitled  to  sell  the  one-third  inter- 
est in  the  store  building  and  site  situated  at  Farragut  Bay  were  falsely 
and  wantonly  made  in  order  to  induce  the  plaintiff  to  make  the  pay- 
ment of  $2,000 ;  that  at  no  time  did  the  defendants  or  either  of  them 
own  that  building  or  site,  and  that  at  no  time  were  the  defendants  or 
either  of  them  in  the  possession  thereof  or  entitled  to  sell  the  building 
or  site ;  that  the  representation  and  covenant  as  to  their  ownership  of 
and  right  to  sell  the  building  and  site  were  false  and  known  by  the  de- 
fendants to  be  false  at  the  time  of  making  them,  and  were  made  with 
the  intent  to,  and  that  they  did,  deceive  the  plaintiff ;  that  the  plaintiff 
was  at  the  time  wholly  ignorant  of  the  falsity  of  such  representations 
and  believed  them  to  be  true,  and  would  not  have  paid  the  said  sum 
of  $2,000,  or  any  part  of  it,  but  for  such  belief  on  his  part,  and  that  he 
had  at  the  time  no  means  of  learning  whether  or  not  the  said  repre- 
sentations were  true  or  false. 

The  answer  filed  by  the  defendant  T.  B.  Caro,  which  by  stipulation 
of  counsel  was  made  the  answer  of  the  other  defendants  also,  put  in 


Digitized  by  VjOOQ IC 


362  104  C.  C.  A.  REPORTS. 

issue  all  the  allegations  in  respect  to  the  false  and  fraudulent  repre- 
sentations made  by  them  and  as  to  the  plaintiff  being  deceived  by  any 
such  representations  or  damaged  thereby,  and  alleged  the  fact  to  be 
that  at  the  time  of  the  transaction  in  question  the  defendant  Burford 
was  the  owner  of  the  fishing  outfit  described  in  the  written  instru- 
ment already  set  out,  which  the  plaintiff  calls  a  receipt  and  the  defend- 
ants a  bill  of  sale ;  that  at  that  time  Burford  also  had  an  option  upon 
a  certain  store  building  and  site  at  Farragut  Bay,  Alaska,  and  that  he 
sold  to  the  plaintiff  Martin  a  one-third  interest  in  the  fishing  outfit 
for  $2,000,  which  the  plaintiff  agreed  to  pay,  and  at  the  same  time 
Burford  fully  stated  to  the  plaintiff  the  fact  that  he  held  an  option 
upon  the  building  and  site  and  explained  to  him  all  the  details  in  con- 
nection therewith,  and  agreed  to  exercise  the  option,  and  thereupon 
to  convey  to  the  plaintiff  Martin  a  one-third  interest  therein  as  a  part 
of  the  fishing  outfit  so  purchased ;  that,  upon  the  exercise  by  Burford 
of  the  right  of  purchase  under  the  option,  the  plaintiff  should  become 
the  owner  of  a  one-third  interest  in  the  store  building  and  site,  and 
that  Burford  in  no  way  concealed  any  of  the  facts  from  the  plaintiff; 
that  the  firm  of  J.  B.  Caro  &  Co.,  which  consisted  of  the  defendants 
Hooker  and  Caro,  was  at  one  time  interested  in  a  copartnership  busi- 
ness known  as  the  "Arctic  Fishing  &  Packing  Company,"  and  that 
the  said  defendant  Hooker  executed  the  instrument  set  out  in  the  com- 
plaint for  the  firm  of  J.  B.  Caro  &  Co.  "for  no  purpose  except  to  con- 
vey to  the  plaintiff  whatever  interest  said  firm  might  still  have  in  the 
outfit  conveyed  by  reason  of  their  fornier  ownership  and  interest  in 
and  to  the  said  Arctic  Fishing  &  Packing  Company,  and  for  no  other, 
further  or  different  purpose  whatsoever,  all  of  which  was  well  known 
and  understood  by  the  plaintiff  at  the  time" ;  that  the  plaintiff  agreed 
to  pay  for  the  one-third  interest  in  the  fishing  outfit,  store  building, 
and  site  the  sum  of  $2,000,  to  the  defendant  Burford,  only  a  small 
portion  of  which  the  plaintiff  paid  in  cash,  and  the  balance  in  his  prom- 
issory notes ;  that,  because  of  the  inaccessibility  of  Farragut  Bay  to 
the  steamship  companies,  it  became  impossible  to  carry  on  the  fishing 
business  at  that  point,  and  that  a  short  time  after  that  fact  became 
known  to  the  parties  the  plaintiff  and  the  defendant  Burford  entered 
by  parol  "into  a  new  and  different  agreement  and  settlement  concern- 
ing their  several  interests  in  said  outfit,"  by  which  it  was  agreed  that 
the  Farragut  Bay  project  should  be  abandoned,  and  that  the  business 
should  be  conducted  in  Wrangell  Narrows;  that  the  plaintiff  should 
hold  his  one-third  interest  in  the  fishing  outfit,  with  the  exception  of 
the  store  building  and  site  at  Farragut  Bay,  which  store  building  and 
site  were  estimated  by  the  plaintiff  and  the  defendant  Burford  to  be  of 
no  greater  value  than  $250;  that  Burford  should  not  exercise  his 
option  to  purchase  the  building  and  site,  and  that  the  plaintiff  should 
be  relieved  from  the  payment  of  one  of  the  $500  notes  given  by  him  as 
a  part  of  the  original  purchase  price,  which  $500  note  should  be 
canceled  and  surrendered  to  the  plaintiff ;  that  the  said  note  has  never 
been  presented  by  the  defendant  to  the  plaintiff,  and  that  the  defend- 
ant Burford  was  ready  and  willing  to  surrender  the  same  to  the 
plaintiff,  and  had  not  done  so  because  the  note  had  been  left  in  Juneau 
and  was  not  accessible  at  the  time  of  such  agreed  cancellation.    The 
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reply  of  the  plaintiff  put  in  issue  the  affirmative  averments  of  the  an- 
swer. 

The  plaintiff  gave  evidence  tending  to  support  the  allegations  of  his 
complaint,  and  to  show  that  the  affirmative  averments  of  the  answer 
were  not  true ;  and  there  was  contradictory  evidence  given  on  behalf 
of  the  defendants.  The  plaintiff  also  testified  that  merchandising  was 
his  regular  business,  and  that  the  store  building  and  site  at  Farragut 
Bay  constituted  the  chief  inducement  to  the  purchase  made  by  him. 

The  trial  court  instructed  the  jury,  among  other  things,  to  the 
effect  that: 

"If  the  plaintiff  was  aware  that  the  representations  alleged  to  have  been 
made  to  him  were  false,  or  If  the  representations  and  surrounding  circum- 
stances were  such  as  ought  to  have  aroused  suspicion  as  to  their  truth  in  the 
mind  of  a  person  of  ordinary  business  care  and  caution,  then  he  cannot  re- 
cover unless  he  exercised  ordinary  diligence  in  endeavoring  to  ascertain 
whether  or  not  the  representations  were  true  or  false;  and  if  you  find  that 
the  suspicions  of  an  ordinarily  prudent  and  careful  business  man  would  have 
been  aroused  thereby,  and  that  plaintiff  did  not  exercise  such  diligence,  he 
cannot  recover.  And,  before  you  return  a  verdict  for  the  plaintiff  In  this 
cause,  you  must  be  satisfied  by  preponderance  of  the  testimony  as  defined  in 
these  instructions,  not  only  that  the  representations  were  of  the  character 
and  made  in  the  manner  and  with  the  intent  as  alleged,  but  that  they  were 
also  made  under  such  circumstances,  and  the  conditions  surrounding  the 
transactions  were  such  as  to  deceive  a  person  acting  with  reasonable  care  and 
ordinary  prudence  and  caution,  and,  in  determining  this  question,  you  should 
consider  all  the  circumstances  under  which  the  alleged  representations  appear 
from  the  evidence  to  have  been  made,  and  whether  under  such  circumstances 
the  representations  were  such  as  a  person  of  common  and  ordinary  prudence 
would  or  should  have  relied  upon,  or  such  us  would  be  likely  to  deceive  such 
a  person." 

This  instruction,  to  which  exception  was  taken  by  the  plaintiff,  can- 
not be  sustained.  The  case  shows  that  the  situs  of  the  property  in- 
volved in  the  negotiation  was  in  the  sparsely  settled  territory  of  Alaska 
and  remote  from  the  place  where  the  bargain  was  made,  and  prac- 
tically inaccessible  to  the  plaintiff  at  the  time.  According  to  the 
plaintiff's  testimony,  it  was  a  very  material  fact  whether  or  not  the 
defendants  had  a  store  building  and  site  at  Farragut  Bay,  a  third  inter- 
est in  which  they  were  entitled  to  sell,  for  his  testimony  is  to  the 
effect  that,  being  engaged  in  the  merchandise  business,  the  principal 
inducenient  to  his  purchase  was  the  store  building  and  site  at  Farragut 
Bay  in  which  to  carry  on  that  business.  The  defendants  must  have 
known  whether  they  had  such  a  store  building  and  site  at  Farrasfut 
Bay,  and  whether  or  not  they  were  entitled  to  sell  to  the  plaintiff  a 
one-third  interest  therein,  for  although,  as  is  shown  in  the  opinion  of 
this  court  in  the  case  of  Heckman  v.  Sutter,  128  Fed.  393,  63  C.  C.  A. 
135,  the  general  land  laws  of  the  United  States  are  not  applicable  to 
that  territory,  and  therefore,  unless  the  building  and  site  in  question 
was  a  part  of  some  mineral  claim,  the  legal  title  to  the  land  is  still  in 
the  government,  still  Act  Cong.  May  17,  1884,  c.  53,  23  Stat.  24,  26, 
recognized  and  sanctioned  the  actual  possession  and  use  by  any  Indian 
or  other  person  of  any  land  in  Alaska,  so  that  if  it  were  true  that  the 
defendants,  as  represented  by  them  in  the  written  instrument  in  ques- 
tion, had  one  store  building  and  site  situate  on  Farragut  Bay,  they 
were  legally  entitled  to  sell  to  the  plaintiff  a  one-third  interest  therein, 
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which  would  have  passed  to  him  the  right  of  possession  and  occupancy 
of  such  undivided  interest  as  against  every  one  but  the  government. 
See  Heckman  v.  Sutter,  supra.  The  facts  in  relation  to  the  defend- 
ants' possession  and  occupancy  of  the  building  and  site  and  of  their 
ownership  as  against  every  one  but  the  government  were,  as  has  been 
stated,  within  the  knowledge  of  the  defendants,  and,  according  to  the 
plaintiff's  testimony,  were  entirely  unknown  to  him,  nor,  in  the  nature 
of  things,  could  they  have  been  known  to  him,  since  it  does  not  appear 
that  he  had  up  to  that  time  ever  been  at  Farragut  Bay,  and  the  place, 
according  to  the  record,  was  practically  inaccessible  to  him.  Certainly 
under  such  circtmistances  the  plaintiff  was  entitled  to  rely  upon  the 
representations  of  such  material  facts  alleged  to  have  been  made  by 
the  defendants.  Smith  v.  Richards,  13  Pet.  26,  10  L.  Ed.  42,  was  a 
case  brought  to  set  aside  a  contract  for  fraud  based  upon  certain  false 
representations  concerning  a  gold  mine  in  Virginia/  The  contract  was 
made  in  New  York.  The  purchaser  did  not  visit  the  mine,  but  relied 
upon  the  representations  of  the  vendor,  which  were  found  to  be  false. 
In  sustaining  the  action  the  court  said : 

"We  think  we  may  safely  lay  down  the  principle  that  whenever  a  sale  is 
made  of  property  not  present  but  at  a  remote  distance,  which  the  seller  knows 
the  purchaser  has  never  seen,  but  which  he  buys  upon  the  representation  of 
the  seller,  relying  upon  its  truth,  then  the  representation  in  effect  amounts  to 
a  warranty ;  at  least,  that  the  seller  is  bound  to  make  good  the  representa- 
tion." 

In  the  case  of  Lisney  v.  Selby,  2  Ld.  Raym.  1118,  Lord  Holt  laid 
down  the  doctrine : 

"That  a  fraudulent  misrepresentation  or  false  assertion  respecting  a  fact 
material  to  show  the  value  of  the  land,  by  which  the  purchaser  is  injured, 
will  subject  the  seller  to  an  action  for  the  deceit,  though  it  was  in  the  power 
of  the  purchaser  to  ascertain  whether  the  representations  were  true  or  not" 

In  cases  like  the  present,  where  material  facts  connected  with  the 
subject-matter  within  the  knowledge  of  the  vendor  are  alleged  to  have 
been  falsely  and  fraudulently  stated  by  him,  the  vendee  who  believes 
them  to  be  true  is  entitled  to  rely  upon  such  representations,  even 
though  other  means  be  open  to  him  to  ascertain  the  truth.  The  vendee 
in  such  a  case  is,  as  said  by  the  court  in  Wilson  v.  Higbee  (C.  C.)  62 
Fed.  723,  "not  bound  under  the  law  to  go  to  th6  expense  or  trouble  of 
verifying  the  truth  or  falsity  of  the  statements  made  by  the  vendor, 
and  the  vendor  is  estopped  from  asserting  that  the  vendee  might 
readily  have  ascertained  the  truth  if  he  had  examined  the  records 
of  the  county  where  the  land  was  situated.  The  liability  of  the  vendor 
arises  from  his  own  fraud  and  falsehood,  and  is  not  in  any  manner 
affected  by  the  want  of  diligence  upon  the  part  of  the  vendee" — citing 
nimierous  cases  in  support  of  the  rule  stated. 

The  judgment  is  reversed,  and  cause  remanded  to  the  court  below 
for  a  new  trial. 
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(181  Fed.  927.) 

PACIFIC  MAIL  S.  S.  CO.  v.  WAIMANATX)  SUGAR  00. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     October  3,  1910.) 

No.  1,839. 

Shipping  (§  75*) — Hiring — Compensation— Services  Rendered  to  Stranded 
Vessel. 

Lfibelant,  as  owner  of  a  steam  schooner  which,  at  respondent's  request, 
took  off  and  landed  the  passengers  of  respondent's  steamship  Manchuria 
after  her  stranding  In  the  bay  of  Walmanalo  on  the  island  of  Oahu,  Ha- 
waii, held  entitled  to  extra  compensation  therefor  as  for  extraordinary 
or  emergency  service,  in  view  of  the  attendant  danger  because  of  the 
roughness  of  the  sea  and  the  position  of  the  Manchuria  on  the  reef,  but 
not  to  any  extraordinary  allowance  for  services  subsequently  rendered 
In  transporting  baggage,  supplies,  etc.,  to  and  from  the  steamship  after 
libelant's  representative  had  been  asked  and  had  refused  to  fix  a  price 
for  the  use  of  the  schooner,  and  which  services  were  not  of  an  extraor- 
dinary or  dangerous  character. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Dec.  Dig.  §  75.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii. 

Suit  in  admiralty  by  the  Waimanalo  Sugar  Company  against  the 
Pacific  Mail  Steamship  Company.  Decree  for  libelant,  and  respondent 
appeals.    Modified. 

Kinney,  McClanahan  &  Derby  and  Holmes,  Stanley  &  Olsen,  for 
appellant. 

Nathan  H.  Frank,  Irving  H.  Frank,  Smith,  Warren  &  Hemenway, 
and  Henry  E.  Cooper,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  This  case  grew  out  of  the  stranding  of  the 
Pacific  Mail  steamship  Manchuria  on  a  coral  reef  in  the  bay  of  Wai- 
manalo, on  the  northeasterly  side  of  the  island  of  Oahu,  on  the  20th 
day  of  August,  1906,  the  details  of  which  stranding  are  set  forth  in 
the  case  of  Pacific  Mail  Steamship  Company  v.  Commercial  Pacific 
Cable  Company,  173  Fed.  28,  97  C.  C.  A.  346.  In  the  present  case 
the  appellee,  which  was  the  libelant  in  the  court  below,  did  not  sue  for 
salvage  services,  but  brought  its  libel  for  services  rendered  by  its  steam 
schooner  J.  A.  Cummings  on  that  occasion  at  the  alleged  request  of 
the  agents  of  that  company — such  services  being  alleged  in  the  libel 
to  have  been  "of  an  extraordinary  character,  and  rendered  at  the  great 
risk,  hazard,  and  peril  to  said  steam  schooner  J.  A.  Cummings,  and  to 
the  great  benefit  and  advantage  of  said  steamship  Manchuria,  her  pas- 
sengers, and  cargo,"  and  to  have  been  reasonably  worth  $4,000. 

The  specific  allegations  of  the  libel  are,  in  effect,  that  the  Cummings, 
on  the  20th  of  August,  1906,  landed  passengers  and  handbaggage  from 
the  Manchuria,  carrying  about  197  passengers  in  two  trips;  that  on 
the  21st  of  August  it  was  loading  sugar,  as  was  its  custom,  at  Wai- 
manalo, and,  having  placed  on  board  about  400  bags,  was  by  the 
agents  of  the  steamship  company  requested  to  go  to  the  Manchuria, 

•For  other  cases  see  same  topic  ft  (  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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and  in  response  to  that  request  immediately  went  out  and  near  to  the 
stranded  ship,  but  found  the  sea  too  rough  to  safely  do  anything,  and 
consequently  went  on  to  Honolulu ;  that  on  the  next  day,  the  22d,  it 
took  from  the  Manchuria  and  carried  to  Honolulu  about  80  tons  of 
passengers'  baggage  and  26  boxes  of  valuables,  worth  about  $75,000; 
that  on  the  23d  of  August  it  carried  anchors,  cables,  and  other  ma- 
terial to  the  Manchuria,  and  received  baggage  from  hef,  which  it 
transported  to  Honolulu ;  that  on  the  24th  of  August  it  carried  sup- 
plies to  the  ship  Restorer,  which  was  then  engaged  in  salving  opera- 
tions for  the  Manchuria ;  and  that  on  the  25th,  26th,  and  27th  of  Au- 
gust it  remained  at  Honolulu,  ready  to  respond,  if  wanted,  under  a 
general  request  from  the  agents  of  the  stranded  ship. 

In  its  answer  the  steamship  company  set  up  that  the  only  work  of 
the  schooner  Cummings  was  performed  on  August  20th,  22d,  and  23d ; 
that  on  the  21st,  at  the  request  of  the  libelee's  agents,  she  went  out 
near  the  Manchuria  and  left  without  doing  anything;  that  her  work 
was  not  of  an  extraordinary  character,  nor  difficult,  nor  dangerous; 
that  there  was  no  general  request  on  the  part  of  the  steamship's  agents 
for  the  schooner  to  be  ready  at  call  during  the  25th,  26th,  or  27th ;  and 
that  she  was  used  merely  as  a  matter  of  convenience,  and  not  as  a  mat- 
ter of  necessity,  there  being  other  vessels  available  which  could  have 
done  the  same  work. 

The  court  below  held  that,  inasmuch  as  the  libelant's  pleading  did 
not  allege  nor  call  upon  the  libelee  to  meet  a  claim  for  salvage,  no 
award  could  be  made  to  the  libelant  upon  salvage  principles,  however 
much  the  evidence  might  tend  to  show  that  the  services  rendered  by 
the  libelant  were  of  a  salvage  nature— citing  Simms  v.  Guthrie,  13  U. 
S.  18,  24,  3  L.  Ed.  642 ;  Crockett  v.  Lee,  20  U.  S.  522,  524,  5  L.  Ed. 
513 ;  Harrison  v.  Nixon,  34  U.  S.  483,  503,  9  L.  Ed.  201 ;  Boone  v. 
Chiles,  35  U.  S.  176,  207,  9  L.  Ed.  388;  Hobson  v.  McArthur,  41  U. 
S.  180,  194,  10  L.  Ed.  930;  Eyre  v.  Potter,  56  U.  S.  41,  55,  14  L.  Ed. 
592.  At  the  same  time  it  gave  in  its  opinion  and  judgment  "much 
weight"  to  the  stranded  condition  of  the  Manchuria. 

The  libel  charges  that  the  Cummings  was  a  steam  schooner  of  about 
79  tons,  carrying  a  crew  of  15  men,  besides  the  master,  and  was 
staunch  and  in  every  way  fitted  for  the  transportation  of  passengers 
and  cargo  to  and  from  the  several  ports  in  the  island  of  Oahu,  within 
the  territory  of  Hawaii,  and  was  of  a  value  of  about  $15,000.  The 
court  awarded  the  libelant  for  the  services  rendered  the  aggregate  sum 
of  $3,183,  made  up  of  these  items : 

For   landing  passengers $1,970  00 

Conveying  valuables  worth  $75,000  to  Honolulu 375  00 

Conveying  160  tons  of  passengers'  baggage 640  00 

Canning  wrecking  gear  to  Manchuria 98  00 

Attempt  of  August  21st  to  get  to  Manchuria 60  00 

Carrying  supplies  for  Restorer  and  Manchuria 50  00 

Since  quantum  meruit  is  the  basis  of  the  libelant's  action,  we  are 
to  inquire  whether  these  allowances  are,  as  appellant  contends,  exces- 
sive. 

The  record  shows  that  the  schooner  Cvmimings  was  owned  by  the 
libelant^  and  that  its  principal  business  was  tfie  transportation  of 
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freight  between  Honolulu  and  Waimanalo,  which  is  the  landing  place 
for  the  libelant's  plantation,  and  distant  in  a  direct  line  about  one  mile 
from  the  place  where  the  Manchuria  was  stranded,  but  about  eight 
miles  as  boats  are  compelled  to  go  because  of  the  reef.  The  schooner 
also  made  trips  to  neighboring  ports,  and  at  times  carried  some  pass- 
engers ;  the  usual  fare  for  such  passengers  from  Waimanalo  to  Hono- 
lulu being  $1.  Ordinarily  the  schooner  made  two  round  trips  a  week ; 
"emergency  trips,  five  trips  a  week,  when  they  are  jammed  with  sugar 
at  Waimanalo,"  said  one  of  the  libelant's  agents,  Mr.  Whitney,  testify- 
ing on  its  behalf.  The  Cummings  was  about  to  leave  Honolulu  for 
Waimanalo  on  one  of  its  regular  trips  early  in  the  morning  of  August 
20th,  when  news  was  received  there  of  the  stranding  of  the  Manchuria. 
With  commendable  promptness,  Mr.  Whitney  directed  the  master  of 
the  schooner  to  proceed  at  once  to  the  distressed  ship,  and  render  any 
and  every  possible  service.  Arriving  there  about  10  a.  m.,  the  service 
of  the  schooner  was  at  once  accepted  by  the  ship  for  the  landing  of 
her  cabin  passengers  and  their  hand  baggage,  to  accomplish  which  the 
schooner  was  compelled  to  go  to  the  starboard  side  of  the  Manchuria, 
which  was  the  shore  side  as  she  lay  upon  the  reef.  The  evidence 
tended  to  show,  and  the  tHal  court  found,  that  the  water  was  at  the 
time  rough  and  boisterous,  and,  although  the  master  of  the  schooner 
had  long  navigated  and  been  familiar  with  the  waters  in  the  vicinity, 
it  appears  that  he  was  not  familiar  with  the  character  of  the  sea  bot- 
tom on  the  lee  side  of  the  Manchuria,  and  did  not  take  time  to  make 
soundings,  but  proceeded  at  once  to  tie  up  at  the  gangway  of  the  ship 
and  to  take  off  197  of  her  cabin  passengers,  with  their  hand  baggage, 
and  to  land  them  at  Waimanalo.  The  circumstances  of  this  operation, 
as  disclosed  by  the  evidence,  were  such  as  clearly  to  justify  the  conclu- 
sion of  the  learned  judge  of  the  court  below  that  they  were  "attended 
with  enough  uncertainty  to  include  possible  damage  to  the  Cum- 
mings." Undoubtedly  the  service  thus  rendered  by  the  Cummings  was 
not  only  of  a  salvage  nature,  but  highly  commendable,  and,  if  the 
pleadings  permitted,  should  be  allowed  for  on  salvage  principles. 
Even  as  the  case  is  presented,  this  service  may  be  justly  and  properly 
characterized,  as  it  was  by  the  libelant  in  the  court  below,  as  extraor- 
dinary, and  may  be  properly  compensated  in  that  light. 

No  further  service  was  rendered  by  the  Cummings  on  the  20th  of 
August,  and  the  next  day  August  21st,  while  taking  aboard  sugar  at 
Waimanalo  in  pursuance  of  her  regular  business,  her  captain  received 
a  note  from  the  bookkeeper  of  the  Waimanalo  plantation  to  go  to  the 
Manchuria,  and  started  to  do  so ;  but,  on  going  outside  the  reef,  and 
within  about  a  mile  of  the  stranded  ship,  the  master  of  the  schooner, 
according  to  his  testimony,  considered  the  water  too  rough,  and  pro- 
ceeded to  Honolulu,  after  stopping  15  or  20  minutes,  "sizing  up  the  sit- 
uation." August  22d  the  Cummings  again  went  to  the  Manchuria  at 
the  request  of  her  agents,  and  took  therefrom  80  tons  of  baggage  and 
26  boxes  of  valuables,  of  the  agreed  value  of  $75,000,  consisting  prin- 
cipally of  watch  cases  and  watch  fixtures,  which  were  liable  to  injury 
by  salt  water,  and  all  of  which  valuables  were  turned  over  to  the 
schooner  by  the  ship  upon  the  promise  of  the  master  of  the  schooner 
to  deliver  them  safely  at  Honolulu,  which  he  did  on  the  same  day. 
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The  next  day — ^August  23d — the  Cummings,  upon  like  request  of  the 
agents  of  the  Manchuria,  conveyed  from  Honolulu  to  the  ship  certain 
anchors,  chains,  and  other  salvage  equipment,  and  carried  back  from 
the  ship  to  Honolulu  more  of  the  baggage  of  the  passengers,  which  the 
schooner  there  discharged  the  next  day,  to  wit,  August  24th.  On  Au- 
gust 24th  the  Cummings  was  sent  by  the  libelant  to  Waimanalo  on  one 
of  her  regular  trips  for  sugar,  and  in  going  carried  to  the  Restorer 
some  vegetables,  washing,  and  ice,  which  the  Cummings  put  on  a 
launch  at  Waimanalo  for  the  Restorer.  And  on  August  28th  the  Cum- 
mings, in  making  one  of  her  regular  trips  to  Waimanalo,  also  took 
some  provisions  and  washing  to  the  Manchuria,  which  it  delivered  in 
the  same  way. 

It  is  contended  on  the  part  of  the  libelant  that  from  August  25th  to 
August  27th,  both  inclusive,  the  schooner  was  held,  upon  the  request 
of  the  agents  of  the  Manchuria,  by  the  libelant,  on  call.  Since,  as  the 
court  below  found,  the  evidence  does  not  show  that  the  interruption 
of  the  Cummings'  visits  to  other  ports  than  Waimanalo  caused  any  in- 
jury to  the  business  of  the  libelant  with  such  ports,  or  to  its  customers, 
and  since  it  does  show,  as  the  court  found,  that  during  the  period  ex- 
tending from  August  24th  to  August  27th,  both  inclusive,  the  Cum- 
mings was  sent  by  the  libelant  from  Honolulu  to  Waimanalo  in  the 
transaction  of  the  libelant's  own  business,  it  does  not  seem  of  impor- 
tance to  determine  whether  the  fact  be,  as  testified  by  Whitney,  that 
the  libelant  was  requested  to  hold  the  schooner  on  call  during  the  24th, 
25th,  26th,  and  27th  of  August,  or  whether  the  request  of  the  libelee's 
agents  was,  as  testified  by  McClanahan,  that  Mr.  Whitney  should  keep 
the  libelee  advised  as  to  when  the  schooner  would  not  be  available,  and 
that  in  the  absence  of  any  notice  from  him  the  libelee  was  to  assume 
that  she  was  available. 

The  record  shows  that  before  the  ship  was  salved  the  libelant  pre- 
sented to  the  agents  of  the  Manchuria  a  bill  for  $4,000  for  the  services 
of  the  Cummings,  therein  stated  to  be  '^emergency  services,"  the  pay- 
ment of  which  was  refused  on  the  ground  that  the  demand  was  ex- 
orbitant. The  record  further  shows  that  the  usual  charge  of  the  Cum- 
mings for  carrying  passengers  from  Waimanalo  to  Honolulu  was  $1 
each,  and  that  its  regularly  established  freight  charges  were  but  one- 
half  of  the  allowances  made  by  the  court  below  for  such  services. 

The  services  rendered  by  the  Cummings  on  the  first  day — August 
20th — were  undoubtedly  hazardous  and  extraordinary,  and  clearly  en- 
titled the  libelant,  even  under  its  pleading,  to  a  liberal  allowance.  But 
we  do  not  think,  in  view  of  the  record,  that  the  same  can  be  justly  af- 
firmed of  the  subsequent  services  of  the  schooner.  Mr.  Whitney,  who 
was  the  libelant's  superintendent  at  Honolulu,  gave  testimony  in  re- 
spect to  his  inquiries  of  the  master  of  the  schooner  concerning  the 
hazardous  nature  of  her  first  day's  services,  and  also  in  respect  to  his 
instructions  to  the  master  regarding  the  subsequent  services.  He  was 
questioned  and  answered  as  follows : 

"Q.  Did  he  [the  master  of  the  schooner]  say  anything  else  about  the  ha«- 
nrdous  character  of  the  service,  other  than  it  was  hazardous?  A.  I  asked 
him,  'EMd  you  get  alongside  the  ship  safely  without  any  bumping,  or  anything 
of  that  kind?'  and  he  said,  *Ye8,'  but  he  said,  *It  was  tricky  work  when  I 
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went  ronnd  the  bow,'  and  I  said,  *How  did  you  get  out?  He  said,  'round  the 
bow,*  and  I  said,  *How  could  you  get  round  her  bow,  when  I  understand  it 
she  Is  high  and  dry  forward  and  the  breakers  round  her?*  He  said  there  was 
sufficient  water  for  him  to  get  round,  instead  of  having  to  turn  round  and 
back  out  *WeIl/  I  said,  'don't  take  any  chances  any  more/  I  said,  'If  you 
are  going  alongside  the  ship  again,  you  be  careful  in  your  judgment,  that  you 
do  not  lose  the  steamer  Cummings.*  Q.  Is  that  all  he  said  to  you  about  the 
hazardous  character  of  the  service?  A.  We  had  a  long  conversation  about 
the  taking  of  the  passengers  on  board,  and  the  difficulty  he  had  in  getting 
them  off  the  ship;  that  they  insisted  on  crowding  them  down  the  gangway, 
and  he  said  it  was  only  'by  the  utmost  exertion  on  his  part  and  his  officers 
that  they  could  ke^  them  from  crowding  down  and  tumbling  off  the  gang- 
way ;  and  that  he  had  to  call  to  the  mate  several  times  to  stop  the  passen- 
gers from  coming  down,  as  they  were  only  endangering  their  lives  by  crowd- 
ing them  down,  and  that  they  were  getting  more  than  he  could  carry.  I 
said,  'How  many  did  you  bring  the  first  load?'  and  he  said,  'About  ICO— half 
the  passengers,'  and  I  said,  'Do  you  think  it  Is  safe  now  for  you  to  go  along- 
side that  ship  any  more,  considering  the  position  she  is  in?*  and  he  said,  'Yes; 
by  careful  handling  I  can  get  alongside  all  right.'  'Well,'  I  said,  'If  it  breaks 
any  more  round  her  stem,  don't  you  do  it,  whether  your  Judgment  tells  you 
to  or  not  Don't  take  any  chance  that  is  endangering  the  vessel  in  any  way. 
because,  if  we  lose  that  steamer,  we  lose  her  insurance  and  the  hull  to  the 
Waimanalo  Plantation.  They  would  be  tied  up  with  sugar,  and  they  would 
be  in  a  devil  of  a  fix.'    That  is  Just  about  the  way  I  put  It" 

It  thus  appears  that  the  schooner  was  specifically  directed  by  Whit- 
ney not  to  take  any  risk  in  rendering  any  subsequent  service.  More- 
over, it  appears  that  after  the  first  day's  service  of  the  Cummings  it 
was  distinctly  understood  between  the  representatives  of  the  respective 
parties  that  for  any  other  or  further  service  rendered  by  the  schooner 
no  extraordinary  nor  unusual  charge  should  be  made.  Mr.  McClana- 
han,  who  had  charge  of  this  particular  business  for  the  libelee,  testi- 
fied, among  other  things,  that,  in  a  conversation  between  him  and  Mr. 
Whitney,  held  on  the  21st  of  August : 

"The  question  of  ccMnpensation  for  the  use  of  the  Cummings  was  then 
brought  up,  but  no  definite  agreement  arranged  upon,  Mr.  Whitney  sidetrack- 
ing the  subject-matter  by  saying  generally  that  the  amount  of  compensation 
was  not  in  question  at  all,  that  the  boat  was  at  our  disposal,  and  that  there 
would  be  no  question  about  the  matter  of  charge.  I  am  not  attempting  to 
give  his  exact  words,  for  I  don't  remember  them.  The  Impression  was  con- 
veyed, however,  that  compensation  was  a  secondary  matter,  that  they  were 
only  too  glad  to  assist  the  Manchuria  and  Hackfeld  &  Co.  in  any  way  they 
could  that  would  not  interfere  with  the  regular  business  of  the  Cummings." 

In  referring  to  the  same  conversation,  Mr.  Pfotenhauer,  who  was 
vice  president  of  Hackfeld  &  Co.,  the  Honolulu  agents  of  the  libelee, 
testified,  among  other  things,  as  follows : 

"Mr.  Whitney  came  in  and  asked  us  if  we  wanted  to  have  the  steamer 
Cunmiings,  and  I  didn't  say  whether  we  wanted  her  or  not  and  then  he — 
Then  I. said,  anyhow,  'What  will  you  charge  us  for  the  service  you  might 
render  us^  And  he  said,  'Never  mind  the  charge;  we  won't  charge  you 
much.  We  will  be  very  fair,  and  we  don't  want  to  make  any  money  out  of 
this  business,  because  we  are  both  in  the  steamship  business,  and  the  com- 
pensation will  be  a  secondary  consideration.' " 

The  witness  Klebahn,  who  was  the  superintendent  of  the  steamship 
department  of  Hackfeld  &  Co.,  testified  to  a  conversation  he  had  with 
Mr.  Whitney  the  first  time  he  went  to  the  Manchuria,  with  reference 
to  the  Cummings,  as  follows : 
104  C.C.A.— 24 
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''I  asked  bim  what  bis  charge  would  be  for  the  Gummings,  and  he  told  me, 
'DoD*t  bother  your  bead  about  that;  go  ahead  and  use  her,  if  we  don't  get 
a  red  cent  for  her.' " 

On  cross-examination  by  Mr.  McClanahan,  Mr.  Whitney  was  ques- 
tioned, and  answered,  among  other  things,  as  follows : 

*'Q.  Did  you  have  any  conversation  prior  to  going  out  there  [to  the  Man- 
churia] with  any  one  in  Hackfeld  &  Co.'s  about  the  charge?  A.  I  think  there 
was  no  mention  of  any  charge  made  until  you  and  Mr.  Pfotenhauer  and  my- 
self were  talking,  and  I  think  mention  was  made  of  how  much  the  service 
would  be  for  what  we  had  already  performed,  and  I  made  the  statement  that 
as  soon  as  you  were  through  I  would  send  in  my  bill.  Q.  You  remember  that 
conversation?  A.  Yes;  that  is  as  far  as  I  remember.  Q.  Mr.  Pfotenhauer 
and  myself  were  present  at  that  time?  A.  Yes.  Q.  It  opened  up  by  an  in- 
quiry as  to  what  the  charge  would  be?  A.  I  cannot  say  how  it  arose.  Q.  At 
any  rate,  there  was  an  inquiry  what  the  charge  would  be?  A.  Yes.  Q.  And 
the  result  of  the  inquiry  was  nil?  A.  No  definite  answer.  Q.  That  is,  we  got 
no  definite  answer  from  you?  A.  Not  a  bit.  Q.  But,  on  the  contrary,  you 
said  you  would  make  a  charge  when  the  service  was  completed?  A.  Yes; 
that  I  would  render  a  bill  for  the  service.  Q.  Now,  this  conversation,  was  it 
before  or  after  the  trip  that  you  went  out  to  the  Manchuria?  A.  After  the 
trtp  I  made." 

If  the  representative  of  the  libelant  entertained  the  intent  to  make 
any  "emergency"  or  unusual  charge  for  any  services  thereafter  ren- 
dered by  the  Cummings,  good  faith  required  that  the  libelee  be  apprised 
of  it.  Pacific  Mail  Steamship  Co.  v.  Commercial  Pacific  Cable  Co., 
173  Fed.  28,  44,  97  C.  C.  A.  346. 

We  are  of  opinion  that  for  the  services  of  the  Cummings  rendered 
subsequent  to  August  20th  the  libelant  is  entitled  only  to  their  actual 
value,  based,  not  upon  the  theory  that  they  were  of  any  extraordinary 
nature,  or  rendered  in  the  face  of  an  emergency,  but  their  reasonable 
value,  considered  with  reference  to  like  services  rendered  by  the  libel- 
ant under  ordinary  conditions. 

Agreeing  with  the  trial  court,  however,  that  the  services  of  the 
schooner  on  the  20th  of  August  were  extraordinary  and  of  a  hazard- 
ous nature,  we  are  of  opinion  that  they  should  be  compensated  upon 
that  basis — a  liberal  allowance  for  which  we  think  is  $1,000. 

The  cause  is  remanded,  with  directions  to  the  court  below  to  modify 
the  judgment  in  accordance  with  the  views  herein  indicated — each 
party  to  pay  its  own  costs  of  this  appeal. 
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(181  Fed.  641.) 

In  re  REESE-HAMMOND  FIRE  BRICK  CO. 

SOISSON  V.    FIRST  NAT.   BANK   OF  PITTSBURGH. 

(Circuit  Court  of  Appeals,  Third  Circuit.    September  21,  1910.) 

No.  1.357. 

1.  Bankbuptcy  (§  165*) — Validitt  op  Liens— Collaibbal  Secubitt  Pledged 

Genebaixt  fob  Indebtedness. 

A  note  given  by  a  corporation  more  than  four  months  before  Its  bank- 
ruptcy, reciting  that  the  maker  had  deposited  "as  collateral  security  for 
said  sum,  or  for  any  other  liability  or  liabilities  of  ours  to  the  holder 
hereof,  now  due  or  to  become  due,**  certain  property,  Including  assigned 
accounts,  held  to  entitle  the  bank  to  hold  such  accounts  as  security  for 
a  prior  note  given  to  it  by  the  bankrupt  and  then  unpaid;  the  good 
faith  of  the  transaction  being  unquestioned. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  f  165.*] 

2.  Bankbuptct   (J   165*) — "Voidable    Pbefebencb"— Substitution    of   Se- 

CUBITIES. 

The  assignment  by  a  corporation  within  four  months  prior  to  Its  bank- 
ruptcy of  accounts  receivable  to  a  bank  to  secure  a  prior  indebtedness 
did  not  constitute  a  voidable  preference  under  Bankr.  Act  July  1,  1898, 
c.  541,  I  60b,  30  Stat  502  (U.  S.  Comp.  St  1901,  p.  3445),  although  the 
corporation  was  known  to  be  Insolvent,  where  such  accounts  were  mere- 
ly substituted  for  other  valid  accounts  held  by  the  bank,  which  had 
been  paid,  for  the  purpose  of  keeping  the  security  good. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  165.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

In  the  matter  of  the  Reese-Hammond  Fire  Brick  Company,  bank- 
rupt. On  appeal  by  William  F.  Soisson,  trustee,  from  an  order  of  the 
District  Court  in  favor  of  the  First  National  Bank  of  Pittsburgh.  Af- 
firmed. 

Roland  D.  Swoope  and  James  S.  Beacom,  for  appellant. 
William  M.  Hall  and  George  C.  Bradshaw,  for  appellee. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
ARCHBALD,  District  Judge. 

LANNING,  Circuit  Judge.  The  question  in  this  case  is  whether 
certain  accounts  assigned  by  the  bankrupt  to  the  First  National  Bank 
of  Pittsburgh,  and  certain  moneys  collected  by  Soisson,  trustee  in 
bankruptcy,  on  other  accounts  assigned  by  the  bankrupt  to  the  bank, 
belong  to  the  bank  or  to  the  trustee  in  bankruptcy.  The  referee  de- 
cided that  they  belong  to  the  trustee.  The  District  Court,  on  a  peti- 
tion to  review  the  referee's  findings,  decided  that  they  belong  to  the 
bank. 

The  second  assignment  alleges  error  on  the  part  of  the  court  in 
finding  that  "no  evidence  was  offered  on  behalf  of  the  trustee  or  any 
creditor."  This  is  an  erroneous  statement  by  the  court,  and  is  proba- 
bly explained  by  the  fact  that  there  is  nothing  in  the  record  showing 
for  which  of  the  parties  the  witnesses  were  respectively  called,  except 
as  we  observe  which  of  the  counsel  conducted  the  direct  and  which 

*For  oUier  cases  see  same  topic  A  (  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date^  A  Rep'r  Indexes 
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the  cross  examinations.  The  error,  however,  is  harmless.  The  evi- 
dence was  all  before  the  court,  and  was  all  considered  by  it 

The  third  assignment  alleges  error  in  that  the  court  found  that  a 
certain  promissory  note  for  $37,500,  dated  April  27,  1903,  made  by 
the  bankrupt  and  secured  to  the  bank  by  a  deposit,  as  collateral,  of 
bonds  of  the  bankrupt  of  the  par  value  of  $60,000,  was  further  se- 
cured to  the  bank  by  book  accounts  by  reason  of  the  terms  of  a  later 
promissory  note,  dated  February  27,  1907,  made  by  the  bankrupt  to 
the  bank,  for  the  sum  of  $86,791.01.  By  the  terms  of  this  later  note 
it  was  declared  that  the  bankrupt  had  deposited  therewith,  "as  collat- 
eral security  for  said  sum,  or  for  any  other  liability  or  liabilities  of 
ours  to  the  holder  hereof  now  due  or  to  become  due,  or  that  may  be 
hereafter  contracted,  the  following  property,"  amongst  which  is  named 
"assigned  accounts."  The  president  of  the  bankrupt  company,  who 
signed  the  later  of  the  notes,  testified  that  the  accounts  were  not  as- 
signed as  collateral  for  the  note  of  $37,500 ;  but  his  testimony  cannot 
overcome  the  effect  of  the  language  of  the  later  note.  Neither  is  that 
language  ineffective  by  reason  of  the  fact  that  the  board  of  directors 
of  the  bankrupt  company  did  not  authorize  an  assignment  for  that 
purpose  in  a  certain  resolution  passed  by  the  board  nearly  a  year  be- 
fore the  later  note  was  given.  The  later  note  was  given  more  than 
four  months  before  the  bankruptcy  proceedings  were  commenced,  and 
there  is  nothing  to  show  that  its  execution  to  the  bank  was  not  duly 
authorized,  or  that  its  language  should  not  have  its  natural  effect. 

The  first,  sixth,  and  seventh  assignments  of  error  are  general  and 
indefinite.  They  are  simply  to  the  effect  that  the  court  erred  in  re- 
versing the  referee.  We  have  considered  them,  however,  in  the  light 
of  the  arguments  based  thereon.  We  think  no  error  has  been  shown, 
unless  it  be  in  the  findings  of  the  court  specifically  mentioned  in  the 
fourth  and  fifth  assignments  of  error.  We  pass  therefore  to  their 
consideration. 

These  assignments  of  error  present  the  question  whether  the  as- 
signments of  the  book  accounts  gave  to  the  bank  a  preference,  con- 
trary to  section  60  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30 
Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445]).  It  appears  that  on  October 
3,  1903,  a  receiver  for  the  Reese-Hammond  Fire  Brick  Company  had 
been  appointed  by  a  state  court.  The  ground  for  the  receivership  was 
insolvency.  The  bank  then  held  the  above-mentioned  note  for  $37,- 
500,  which  had  been  reduced  to  $31,304.29.  In  March,  1906,  the  re- 
ceiver was  discharged,  the  property  restored  to  the  company,  and  its 
business  put  into  the  hands  of  a  creditors'  committee.  This  committee 
managed  the  business  of  the  company  until  July  22,  1907,  and  then 
filed  the  petition  which  was  the  commencement  of  the  present  bank- 
ruptcy proceedings.  On  April  20,  1906,  two  of  the  members  of  the 
creditors*  committee  were  elected  directors  of  the  company,  and  on 
the  same  day  the  directors  passed  a  resolution  authorizing  its  presi- 
dent to  assign  to  the  bank  "any  or  all  book  accoimts  of  the  Reese- 
Hammond  Fire  Brick  Company  and  allied  interests"  as  collateral  se- 
curity for  such  moneys  as  the  bank  should  loan  to  the  company,  not 
exceeding  $100,000.  Subsequently  notes  were  given  by  the  company 
to  the  bank  for  loans  made,  and  on  February  27, 1907,  tiic  outstanding 
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notes,  excepting  the  one  of  April  27,  1903,  for  $37,500,  and  another 
dated  February  20,  1907,  for  $9,500,  were  consolidated  in  the  one  note 
above  mentioned  for  $86,791.01.  During  the  period  from  April  20, 
1906,  to  February  27,  1907,  as  assigned  accounts  were  paid  off,  other 
accounts  were  substituted  for  them,  and  thus  the  bank's  collateral  was 
preserved  in  a  form  satisfactory  to  it.  This  practice  continued  after 
February  27,  1907,  but  for  what  period  does  not  appear.  It  does  ap- 
pear that  on  May  13,  1907,  and  July  16,  1907,  the  company  delivered 
to  the  bank  lists  of  accounts  receivable,  ^yith  assignments  thereof. 

These  transactions  were  within  the  period  of  four  months  next  be- 
fore the  commencement  of  the  bankruptcy  proceedings.  They  are  vig- 
orously attacked  by  counsel  for  the  trustee  in  bankruptcy  as  amounting 
to  voidable  preferences  in  favor  of  the  bank.  But  it  is  found  as  a 
fact  by  the  court  below,  and  the  evidence  amply  supports  the  finding, 
that  before  these  lists  were  prepared  the  invoice  for  each  account 
mentioned  in  the  lists  had,  on  its  date,  been  separately  assigned  to 
the  bank.  For  aught  that  appears,  each  of  the  invoices  was  dated  and 
assigned  before  the  commencement  of  the  four  months'  period.  How- 
ever that  may  be,  the  wei^^ht  of  the  evidence  supports  the  court's  find- 
ing that  the  accounts  assigned  took  the  places  of  accounts  paid,  and 
that  these  transactions  did  not  impair  the  rights  of  the  general  cred- 
itors, for  the  reason  that  the  substitutions  of  new  for  old  securities 
did  not  in  any  wise  diminish  the  debtor's  estate  available  for  those 
creditors.  "It  is  too  well  settled  to  require  discussion  that  an  ex- 
change of  securities  within  the  four  months  is  not  a  fraudulent  pref- 
erence within  the  meaning  of  the  bankrupt  law,  even  when  the  cred- 
itor and  the  debtor  know  that  the  latter  is  insolvent,  if  the  security 
given  up  is  a  valid  one  when  the  exchange  is  made,  and  if  it  be  un- 
doubtedly of  equal  value  with  the  security  substituted  for  it."  Sawyer 
v.  Turpin,  91  U.  S.  114,  120,  23  L.  Ed.  235.  See,  also,  Stewart  v. 
Piatt,  101  U.  S.  731,  742,  25  L.  Ed.  816. 

We  find  no  error  in  the  decree  of  the  District  Court,  and  it  is  ac- 
cordingly affirmed,  with  costs 


(181  Fed.  643.) 

THE  VOLUND. 

(Clrcnlt  Court  of  Appeals,  Second  Circuit    July  26,  1910.) 

Nos.  27^282. 

1.  OoiXTSiON  (J  39*) — Steam  Vessels  Meeting — Fault. 

A  collision  on  the  Hudson  river  between  the  steamer  Volund,  passing 
up,  and  the  steam  yacht  Normandle,  passing  down,  held,  in  accordance 
with  the  finding  of  the  connnissloner,  confirmed  by  the  District  Court,  due 
solely  to  the  fault  of  the  steamer  (1)  in  attempting  to  pass  to  the  left 
under  a  two-blast  signal  without  having  obtained  the  assent  of  the  yacht, 
(2)  in  not  keeping  to  her  own  starboard  side  of  the  channel,  (3)  in  not 
soimding  alarm  signals,  but  keeping  yi  at  full  speed  and  repeating  her  two 
blasts  when  her  first  signal  was  not  answered,  (4)  in  crossing  the  one- 
blast  signal  of  the  yacht,  (5)  in  not  stopping  and  reversing  when  danger 

*For  other  caies  tee  tame  topic  A  (  numbbb  in  Dec.  ft  Am.  Digf .  1907  to  date,  ft  Rep'r  Indexes 
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of  collision  should  have  been  obvions,  and  (6)  in  not  maintaining  a  com- 
petent and  sufficient  lookout 
[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  i  39;  Dec.  Dig. 

Signals  of  meeting  vessels,  see  note  to  The  New  York,  30  C.  C.  A.  630.] 

2.  CoixisiON  (I  115*) — ^TiME  Ohabtkb — Liability  fob  Collision. 

A  time  charter  by  which  the  owner  is  to  provide  and  pay  the  master  and 
crew,  although  providing  that  the  master  shall  be  under  the  orders  of  the 
charterer  as  regards  "employment,  agency  and  other  arrangements."  does 
not  amount  to  a  demise  of  the  vessel,  but  leaves  the  owner  responsible  for 
her  navigation.  Nor  Is  the  charterer  liable  for  a  collision  for  which  the 
vessel  was  In  fault  because  she  was  at  the  time  being  navigated  by  a  su- 
percargo employed  by  the  charterer  as  provided  by  the  charter  party  who 
was  acting  as  pilot  with  the  consent  of  the  master.* 

3.  Dbath  (J  99*) — Excessive  Awabd. 

An  award  of  $12,000  for  the  death  of  an  engineer  31  years  old.  in  good 
health  and  of  good  habits,  who  was  earning  from  $1,300  to  $1,500  a  year 
and  left  a  wife  and  child,  held  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  §§  125-130;  Dec.  Dig. 
§99.*] 

4.  Collision  (§  154*) — Costs — Premium  Paid  fob  Stipulation  fob  Costs. 

On  recovery  for  collision,  it  is  proper  to  allow  the  libelant  as  a  part  of 
his  costs  the  premiums  paid  to  a  surety  company  for  furnishing  his  stipu- 
lation for  costs. 

[Ed.  Note. — For  other  cases,  see  Collision,  Dec  Dig.  §  154.*J 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suits  in  admiralty  by  Charles  W.  Dumont  against  the  steamship 
Volund  and  the  Higginson  Manufacturing  Company  and  by  Eugenie 
Gracie,  as  administratrix  of  Stewart  Gracie,  deceased,  Eliza  S.  Dodge, 
as  administratrix,  etc.,  of  Gladys  Dodge,  deceased,  and  Joseph  M. 
Hanigan,  respectively,  against  O.  Irgens  and  A.  Irgens  and  the  Hig- 
ginson Manufacturing  Company.  Decrees  for  libelants  against  the 
Volund  and  the  Higgins  Manufacturing  Company,  and  they  appeal. 
Reversed  as  to  the  Higginson  Company,  and  affirmed  as  to  the 
Volund. 

The  following  is  Commissioner  Herbert  Green's  report  on  refer- 
ence to  try  the  issues : 

'*To  the  District  Court  of  the  United  States  for  the  Southern  District  of 
New  York: 

"An  order  was  entered  In  each  of  the  above  causes  August  2,  1906,  upon 
consent  of  the  parties,  referring  it  to  me,  as  commissioner,  to  hear  the  testi- 
mony and  report  my  conclusions  upon  the  issues  of  law  and  fact. 

"I  hereby  report  that  the  proctors^  for  the  respective  parties  attended  be- 
fore me  and  offered  testimony  with  the  exhibits,  as  filed  herewith;  and  I 
further  report  as  follows: 

•*In  the  evening  of  July  11,  1905,  at  about  8:30  o'clock,  the  Norwegian 
steamship  Volund  and  the  steam  yacht  Normandle  collided  in  the  North 
River  opposite  a  pier  which  is  referred  to  In  the  testimony  as  the  'brewery* 
dock,  and  which  Is  something  more  than  a  quarter  of  a  mile  above  the  rail- 
road station  at  Dobbs  Ferry.  The  tide  was  the  first  of  the  ebb,  the  atmos- 
phere somewhat  hazy,  and  the  wind,  light  from  the  south.  The  ship,  bound 
up,  was  on  a  voyage  from  Windsor,  Nova  Scotia,  with  a  cargo  of  plaster 
consigned  to   the   Higginson   Manufacturing  Company,   at  Newburgh.     The 

*For  other  cases  see  same  topic  A  8  number  in  Dec.  ft  Am.  Digs.  1907  to  date^  A  Rep'r  \ndezes 

1  See  note  at  end  of  case. 
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yacht  was  owned  by  Charles  W.  Dumont,  and  had  beeen  chartered  by  him 
to  John  A.  Rudd,  who  lived  near  Yonkers  and  was  aboard  at  the  time  of 
the  collision.  She  left  Yonkers  between  7  and  8  o'clock  In  the  morning, 
after  lying  there  overnight,  and  then  went  down  the  river  to  a  pier  at 
Seventy-Ninth  street.  New  York,  where  she  took  on  a  Mr.  Green,  who  con- 
templated hiring  her  from  Mr.  Rudd  for  a  cruise,  and  went  aboard  for  a 
trial  trip,  accompanied  by  a  Miss  Gladys  Dodge.  The  yacht  went  up  the 
river  to  Tarrytown,  stopped  there  for  a  time,  then  continued  on  as  far  as 
Peeksklll,  where  she  turned  without  stopping,  and  then  came  down  until 
she  met  the  ship  and  collided  with  her.  The  collision  resulted  in  the  im- 
mediate sinking  and  total  loss  of  the  yacht,  and  the  death  of  her  master, 
William  H.  Storms,  her  engineer,  Stewart  Grade,  and  Miss  Dodge.  The 
suit  of  Dumont,  which  was  brought  to  recover  the  value  of  the  yacht  and 
her  equipment,  was  originally  against  the  ship  alone,  but  the  latter's  owners 
and  claimants,  O.  Irgens  and  A.  Irgens,  of  Bergen,  Norway,  filed  a  petition 
bringing  in  the  Higginson  Manufacturing  Company  as  a  respondent.  The 
Hlgglnson  Company  had  the  ship  under  charter  at  the  time  of  the  collision. 
The  other  suits  were  originally  against  the  Messrs.  Irgens  alone,  but  on 
their  petition  the  charterer  was  Joined  as  a  respondent,  as  in  the  Dumont 
Case.  The  suits  of  the  administratrix  of  Grade  and  the  administratrix  of 
Miss  Dodge  were  brought  under  the  New  York  statute  to  recover  for  the 
loss  of  the  lives  of  Grade  and  Miss  Dodge,  and  the  suit  of  Hanlgan,  who 
was  steward  and  general  utility  man  on  the  yacht,  is  for  personal  injuries 
and  lost  property. 

**The  ship  was  235  feet  long  and  32  feet  beam,  her  tonnage,  1,087  gross 
and  670  net,  and  at  the  time  of  the  collision  she  drew  13  feet  8  inches  for- 
ward and  16  feet  2  or  3  inches  aft.  By  the  charter,  the  charterer  was  to 
provide  and  pay  for  all  pilotages,  and  there  was  also  the  following  clause: 
•That  the  charterers  shall  have  permission  to  appoint  a  supercargo,  who 
shall  accompany  the  steamer  and  see  that  voyages  are  prosecuted  with  the 
utmost  despatch.*  The  charterer  employed  one  Nelson  to  sail  on  the  ship, 
and  he  says  that  he  'supposes  he  was  put  there  as  pilot  and  supercargo,* 
and  that  he  piloted  over  Nantucket  Shoals,  and  the  Sound,  and  the  Hudson 
river.  He  was  65  years  old,  had  made  the  same  voyage  with  the  ship  on 
four  previous  occasions  under  the  charter,  and  was  on  the  bridge  directing 
the  navigation  at  the  time  of  the  collision.  He  held  no  American  license, 
had  never  been  licensed  by  local  Inspectors,  and  apparently  the  only  license 
he  held  at  this  time  was  issued  by  the  Province  of  Nova  Scotia,  and  was  an 
ordinary  master*s  certificate  for  seagoing  steam  vessels.  He  testified  that  he 
had  followed  the  sea  since  he  was  11  years  old,  had  been  'around  here*  25  or 
30  years,  and  was  a  member  of  the  American  Shipmasters*  Association  before 
getting  the  Nova  Scotia  certificate.  It  does  not  appear  what  his  experience 
had  been  in  navigating  steam  vessels  in  the  inland  waters  of  the  United 
States;  he  merely  says  that  he  had  been  up  the  Hudson  a  great  many  times, 
and  was  familiar  with  it  The  ship*s  captain  was  not  aboard,  having  been 
landed  at  the  Battery  on  the  way  up,  along  with  a  Hell  Gate  pilot  who  had 
charge  of  the  navigation  in  coming  down  the  East  River.  The  captain's  ob- 
ject in  going  ashore  was  to  enter  his  ship  at  the  Custom  House,  and  he  did 
this  at  the  request  of  the  charterer,  to  save  time.  The  chief  oflicer  was  22 
years  old,  and  held  a  Norwegian  mate's  certificate  only.  Excluding  the  cap- 
tain and  Nelson,  there  were  16  men  in  the  ship's  crew.  There  was  no  one 
aboard  licensed  to  pilot  steam  vessels  in  the  Hudson  river,  and,  according  to 
Nelson,  none  but  himself  who  knew  the  river. 

**The  yacht  was  65  feet  long  and  14  feet  beam,  and  her  crew  consisted  of  the 
captain,  the  engineer,  and  Hanigan,  with  Rudd  lending  assistance.  The  cap- 
tain and  the  engineer  were  licensed  men,  experienced  and  competent  for  their 
position.  Hanlgan,  a  young  man  of  20  or  21,  had  Joined  the  yacht  the  night 
before,  and  says  that  this  was  the  first  time  he  had  served  on  a  steam  vessel. 
Neither  he  nor  Rudd  was  competent  to  navigate  the  yacht,  or  knew  the  pilot 
rules,  although  both  had  had  experience  with  launches,  motor  boats,  and  other 
small  craft  on  the  Hudson,  and  had  picked  ^up  some  of  the  knowledge  required 
by  navigators.  Rudd  had  attened  to  the  yacht*s  lights  on  the  evening  of  the 
collision,  according  to  his  own  and  Hanigau's  testimony.    There  is  no  doubt 
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that  tbe  lights  had  been  properly  set  and  were  burning,  and  the  yacht  can  be 
charged  with  no  delinquency  in  that  respect  The  ship,  also,  had  her  regula- 
tion lights  set  and  burning. 

"After  the  collision  the  ship  came  to  anchor,  and  sent  out  boats  to  look  for 
those  who  had  been  on  the  yacht  Green,  Rudd,  and  Hanigan  were  picked  up 
after  they  had  been  in  the  water  a  considerable  time,  but  no  traces  were  dis- 
covered of  Oapt  Storms,  or  of  Engineer  Grade,  or  of  Miss  Dodge,  although 
all  reasonable  efforts  were  made  to  find  them.  The  answers  allege  that  the 
rescued  persons  were  *in  varying  degrees  of  intoxication,'  and  among  the  al- 
legations of  fault  against  the  yacht  is  a  charge  that  'her  officers,  crew,  and 
passengers  were  in  a  disorderly  and  incompetent  condition.'  The  ship  pre- 
sented testimony  on  this  subject  concerning  the  rescued  men,  but  I  do  not 
consider  it  sufficient  to  establish  the  charges  as  against  either  Rudd  or 
Hanigan,  and  it  is  against  both  the  testimony  and  the  probabilities  as  to  the 
captain  and  the  engineer.  It  appears  from  the  testimony  of  Rudd  and  Hani- 
gan that  Green  brought  three  pint  bottles  of  champagne  aboard  at  New  York, 
and  when  the  yacht  stopped  at  Tarrytown  Hanigan  went  ashore  by  order  of 
Rudd  and  bought  three  more  bottles,  in  quarts.  They  state  that  there  were 
no  intoxicants  aside  from  the  champagne,  and  Hanigan,  who  had  charge  of  the 
supplies,  says  that  when  he  cleared  away  the  things  after  supper  the  three 
quart  bottles  remained  untouched  in  the  ice  box.  Rudd,  also,  says  that  none 
of  that  lot  had  been  used.  Both  Rudd  and  Hanigan  testify  that  neither  the 
captain  nor  the  engineer  drank  any  of  the  champagne,  and  Hanigan  states 
that  he  himself  had  never  tasted  liquor.  Rudd  claims  to  have  taken  only  one 
glass.  The  captain  was  over  60  years  of  age,  and  according  to  Hanigan  had 
taken  nothing  but  water  and  coffee  during  the  day ;  and  testimony  from  those 
who  had  abundant  opportunity  to  know  was  to  the  effect  that  he  was  of  irre- 
proachable habits,  and  for  a  great  many  years  had  advocated  and  practiced  to- 
tal abstinence  from  alcoholic  beverages.  He  had  a  long  experience  as  com- 
mander of  yachts,  among  them  vessels  of  considerable  size,  had  a  pilot's  license 
for  the  Hudson  river,  which  he  had  navigated  the  greater  part  of  his  life,  his 
reputation  as  a  navigator  was  high,  and  he  had  handled  the  yacht  for  some 
time.    There  is  also  testimony  that  the  engineer  never  drank. 

"While  the  respondents  ^were  able  to  produce  seven  witnesses  from  the  ship 
as  to  the  occurrences  immediately  preceding  the  collision,  libelants  were  of 
necessity  limited  to  Rudd  and  Hanigan,  as  Green,  who  had  nothing  to  do  with 
the  navigation,  was  able  to  contribute  no  useful  information  as  to  the  move- 
ments and  courses  of  the  vessels,  their  relative  positions,  the  lights  they  ex- 
hibited to  each  other,  and  the  signals  they  gave.  The  account  of  the  collision 
which  Rudd  and  Hanigan  give  contains  contradictions  and  inconsistencies,  and 
is  somewhat  confused  in  details;  but  I  saw  no  indication  of  an  attempt  or  dis- 
position' to  misrepresent  the  facts,  and  in  its  main  feature  their  account  is  in 
accord  with  that  set  forth  in  the  libels,  and  is  confirmed  in  important  partic- 
ulars both  by  disinterested  witnesses  and  the  testimony  for  the  ship. 

"The  libels  allege  that  when  the  yacht  was  a  short  distance  above  Dobbs 
Ferry,  proceeding  at  slow  speed,  near  the  mid-stream,  she  sighted  the  white 
and  red  lights  of  the  ship,  bearing  on  the  yacht's  port  bow,  and  apparently 
headed  so  as  to  pass  her  port  to  port;  that  tiie  yacht  thereupon  gave  a  single 
blast  of  her  whistle,  but  the  ship  did  not  at  once  reply,  and  apparently  con- 
tinued her,  general  course  until  within  a  short  distance,  when  she  opened  her 
green  light  gave  two  blasts,  and  swung  rapidly  to  port,  as  though  under  a 
starboard  helm ;  that  the  yacht's  helm  was  ported  and  her  engine  reversed  full 
speed,  but  the  ship  came  on  at  high  speed,  apparently  under  a  starboard  helm, 
and  her  stem  struck  the  yacht  on  the  latter's  port  side  about  amidships,  turned 
her  over,  cut  her  into  two  pieces,  and  caused  her  to  blow  up  and  sink  almost 
instantly. 

"The  answers  allege,  in  subsance,  that  at  about  8  o'clock,  while  the  ship 
was  proceeding  well  inshore  on  the  east  side,  she  came  within  range  of  the 
light  on  Kingsland  Point  and  steered  generally  for  it,  and  when  in  the  vicinity 
of  Dobbs  Ferry  the  bright  light  and  the  green  light  of  the  yacht  end  for  a 
moment  the  shimmer  of  her  red  light,  were  observed  a  little  on  the  starboard 
bow ;  that  the  red  soon  disappeared,  leaving  the  masthead  light  and  the  green 
light  on  the  ship's  starboard  bow ;  that  prior  to  this  the  speed  of  the  ship  had 
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been  reduced,  and  she  was  making  about  five  knots;  tbat  the  ship  gave  a 
signal  of  two  blasts,  and  slightly  starboarded,  and  later,  hearing  no  response, 
although  the  yacht  continued  to  exhibit  her  green  light  on  the  ship's  starboard 
bow,  the  ship  repeated  her  signals  of  two  blasts ;  that  the  yacht  made  no  re- 
sponse to  this,  but  continued  to  broaden  slightly  on  the  starboard  bow  of  the 
ship,  until,  when  broad  on  that  bow,  she  swung  across  the  course  of  the  ship, 
as  thought  under  a  port  helm,  and  exhibited  her  red;  that  thereupon  the  ship 
reversed  her  engineis  and  blew  repeated  danger  signals,  but  the  collision  could 
not  be  thereby  avoided,  and  the  yacht  fell  across  the  stem  of  the  ship,  was 
overturned,  and  sunk;  that  after  she  had  changed  her  course  under  a  port 
helm,  and  at  about  the  instant  of  collision,  the  yacht  gave  a  sound,  but  this 
cbuld  not  be  identified  as  a  signal;  that  owing  to  the  condition  of  the  atmos- 
phere it  was  difficult  to  estimate  distances  accurately,  but  it  is  believed  the 
vessels  were  about  one  mile  apart  when  the  ship  gave  her  first  signal  of  two 
blasts,  about  half  a  mile  when  she  gave  her  second,  and  about  200  yards  when 
the  yacht  ported;  that  the  speed  of  the  yacht  was  apparently  in  excess  of  10 
knots  an  hour,  and  was  not  reduced  at  any  time  before  the  collision. 

"Rudd  and  Hanigan  testify  that  all  the  way  down  from  Peekskill  the  yacht 
kept  west  of  mid-stream,  and  Hanigan  says  that  when  passing  Nyack,  which  is 
some  4  miles  above  Dobbs  Ferry,  on  the  west  shore,  they  were  headed  for  the 
long  pier  at  Piermont,  just  below  Nyack,  and  were  going  slow,  or,  as  he  puts 
it,  quarter  speed,  and,  as  far  as  he  knows,  the  speed  was  not  increased  after- 
wards. Rudd  says  that  they  were  going  half  speed,  between  9  and  10  miles, 
but  later  changes  his  estimate  to  S  miles,  stating  that  he  judged  the  yacht's 
full  speed  to  be  10^ or  12  miles,  and,  so  far  as  he  knew,  no  change  of  speed 
had  been  made  Kince  leaving  Peekskill.  Flanlgan  estimates  that  they  passed 
100  yards  off  the  Piermont  Pier,  and  Rudd  %  of  a  mile,  and  both  testify  that 
no  change  of  course  to  the  east  was  made  before  the  collision,  tbat  the  cap- 
tain was  at  the  wheel,  and  continued  there  up  to  the  end,  that  Rudd  was  also 
in  the  pilot  house,  and  Hanigan  outside  at  the  pilot  house  door,  on  the  star- 
board side,  where  he  had  stationed  himself  by  order  of  the  captain  to  keep  a 
lookout  They  admit  that  there  had  been  a  period  when  the  captain  was 
absent  from  the  pilot  house,  and  that  during  his  absence  Hanigan  steered,  and 
that  Green,  Miss  Dodge,  and  Rudd  were  in  the  pilot  house  at  that  time;  but 
they  assert  that  the  captain  returned,  that  Green  and  Miss  Dodge  then  left  the 
pilot  house  and  went  to  the  after  deck,  and  the  captain  resumed  the  wheel. 
Hanigan  states  that  this  absence  of  the  captain  was  not  more  than  from  5  to  8 
minutes,  and  was  occasioned  by  his  going  to  the  toilet,  that  he  came  back  with 
a  tray  containing  his  supper,  which  he  ate  on  the  seat  in  the  pilot  house, 
about  7:45,  when  the  yacht  was  off  Nyack,  that  Hanigan  steered  while  the 
captain  was  eating,  and  then  went  aft,  had  his  supper  at  about  8:15,  cleared 
off  the  table,  and  returned  to  the  pilot  house,  and  that,  although  the  sun  was 
already  down,  it  was  not  quite  dark,  both  shores  being  visible.  He  says  that 
he  was  forward  fully  15  minutes  before  the  collision.  Rudd  testifies  that  the 
captain  ate  his  supper  in  the  cabin,  and  was  not  absent  more  than  a  very  few 
minutes,  but  other  testimony  of  Rudd  is  to  the  effect  that  he  was  in  doubt 
whether  the  captain  ate  his  supper  in  the  cabin,  or  merely  went  to  the  toilet. 
He  also  says  that  after  he.  Green,  and  Miss  Dodge  had  had  their  supper,  and 
were  on  their  way  to  the  pilot  house,  they  passed  the  captain,  bound  from  the 
pilot  house  to  the  cabin,  that  this  was  about  a  quarter  to  7  or  7,  tbat  Hanigan 
was  then  alone  in  the  pilot  house,  having  left  the  cabin  a  minute  before,  that 
they  were  then  10  or  15  miles  above  Nyack,  that  the  captain  returned  to  the 
pilot  house  at  least  an  hour  before  the  collision,  and  after  this  he  (Rudd) 
went  to  the  after  deckt  and  talked  with  Green  a  minute  or  so,  and  then  went 
back  to  the  pilot  house,  getting  there  about  20  minutes  before  the  collision 
and  remaining  until  the  vessels  were  almost  together.  Rudd  further  states 
that  he  had  lighted  the  side  lights  before  the  captain  left  the  pilot  house.  It 
was  then  twilight,  and  the  collision  occurred  about  8  o'clock  or  a  little  later, 
or  20  minutes  or  half  past  8.    The  almanac  shows  that  the  sun  set  at  7 :28. 

**I  am  satisfied  that  at  the  time  of  the  collision  Capt  Storms  was  in  the 
pilot  house  at  the  wheel,  directing  the  navigation  of  the  yacht,  that  he  had  been 
thus  employed  at  his  post  continuously  from  a  time  prior  to  the  moment  when 
either  vessel  could  have  sighted  the  other,  that  Hanigan  was  outside,  at  the 
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pilot  house  door,  acting  as  lookout,  and  that  the  engineer  was  at  his  post,  at- 
tending to  his  duties. 

''Rudd  and  Hanigan  testify  that  the  captain  first  called  attention  to  the 
ship,  which  was  then  showing  a  red  light  and  a  white  light,  about  1  or  1^^ 
miles  away,  close  In  to  the  east  shore,  and  bearing  on  their  port  side,  ap- 
parently on  a  course  parallel  with  the  shore.  Rudd  says  that  this  was  10  or 
12  minutes  before  the  collision,  and  Hanigan  states  that  the  ship  was  then 
about  off  Hastings,  and  the  yacht  about  off  Ardsley,  heading  for  Forest  Field 
Grove,  a  resort  for  excursionists  on  the  west  shore  where  lights  are  displayed, 
a:bout  opposite  Hastings.  According  to  the  chart,  Ardsley  is  about  three- 
quarters  of  a  mile  north,  and  Hastings  something  more  than  one  mile  south,  of 
Dobbs  Ferry.  On  his  cross-examination,  Hanigan  says  that  the  yacht  had 
just  passed  Piermont  Pier.  Piermont  Pier  is  on  the  west  shore  about  1*4 
miles  north  of  Dobbs  Ferry.  Hanigan  also  states  that  a  schooner  had  been 
ahead  of  the  yacht,  near  mid-stream,  and  this  vessel,  which  crossed  to  the 
easterly  shore,  showing  her  red  light,  shut  out  the  ship  until  the  schooner  got 
in  towards  the  easterly  shore,  and  then  the  ship  was  opened  up  about  1^ 
miles  away.  The  presence  of  this  schooner  also  appears  from  the  ship*s  tes- 
timony. Hanigan  says  that  there  was  another  schooner,  bound  down,  about 
one-quarter  of  a  mile  astern  of  the  yacht,  and  no  vessels  were  in  sight  other 
than  these  two.  He  further  testifies  that,  when  a  mile  or  a  mile  and  a  half 
away,  the  ship  showed  only  a  glimmer  of  her  white  light  in  the  bow,  her  red 
still  showing  strong,  and,  as  the  white  had  previously  been  strong,  he  judged 
she  had  veered  to  the  east.  His  knowledge  of  light  was  not  sufiident,  he  said, 
to  enable  him  to  tell  how  the  diminishing  of  the  white  showed  that  she  had 
turned  away  from  the  yacht;  but  he  and  Rudd  both  testify  that  the  captain 
suggested  that  the  vessel  was  a  lighter  bound  for  the  brewery  dock  at  Dobbs 
Ferry.  Hanigan  states  that  the  captain  said,  *I  will  give  her  a  blast  any- 
way,' that  the  blast  was  given,  and  the  ship  then  ^turned  round  and  opened 
her  green  on  to  us.'  Rudd  also  testifies  to  the  yacht's  signal  before  the  ship's 
turn  to  the  west,  and  says  that  it  was  one  whistle,  was  clear  and  distinct,  and 
should  have  been  heard  aboard  the  ship.  Rudd's  attention  being  called  to  the 
fact  that  at  a  coroner's  inquest  he  testified  that  the  ship  was  only  half  a  mile 
away  when  the  yacht  gave  this  signal,  he  said  that  he  would  abide  by  that  tes- 
timony; the  facts  being  fresher  in  his  memory  at  that  time.  Hanigan  is 
positive  that  this  signal  was  not  given  after  the  ship's  green  light  became 
visible,  and  also  says  that  he  is  under  the  impression  that  later  the  captain 
pulled  the  whistle  cord  again;  but  elsewhere  he  says  that  he  does  not  re- 
member about  this.  Further  testifying  as  to  the  ship's  change  of  lights,  Rudd 
says  that  after  her  red  had  been  visible  for  a  period  which  he  variously  states 
as  a  few  seconds  and  a  minute  or  so,  and  when  she  was  half  or  three-quarters 
of  a  mile  away,  the  white  became  stronger  and  stronger,  and  then  he  saw  the 
green  as  well  as  the  white ;  and  he  also  refers  to  the  red  as  disappearing,  and 
the  green  becoming  very  prominent,  when  she  was  about  three^iuarters  of  a 
mile  away.  Hanigan  says  that  the  ship  *threw  a  slant,'  and  showed  her  green 
when  150  or  200  yards  away,  that  she  was  then  coming  for  them  half  the  dis- 
tance from  the  center  of  the  river  to  the  east  bank,  that  the  white  came  out 
full  again,  that  all  three  lights  were  *good  and  bright,'  that  she  was  then 
possibly  three-quarters  of  a  mile  away,  further  down  the  river,  to  the  south- 
east of  the  yacht,  with  her  stem  headed  for  the  yacht's  beam,  and  that  he 
continued  to  see  all  three  lights  up  to  the  time  of  the  collision.  Rudd  says 
that  she  seemed  to  be  coming  towards  them  fast,  and  when  her  green  had  been 
visible  not  over  2  minutes,  or  3  to  5  minutes,  she  blew  two  whistles,  1>eing  then 
one-quarter  of  a  mile  away,  *right  upon'  them,  heading  for  their  port  side.  Subse- 
quently he  said  that  this  estimate  of  distance  was  a  mistake,  and  it  shonld 
have  been  150  or  200  feet.  He  also  states  that  this  was  the  first  signal  the 
ship  gave,  and  that  on  receiving  it  their  captain  seized  the  cord,  gave  alarms, 
and  rang  to  reverse,  that  the  alarms  continued  until  the  yacht  sank,  and  that 
the  order  to  reverse  was  obeyed  at  once.  He  further  says  that  when  the 
alarms  were  given  the  ship  was  100  or  200  feet  away,  but  it  was  hard  to  judge 
in  the  excitement  He  states  that  he  is  under  the  impression,  has  a  faint  rec- 
ollection, that  the  captain  repeated  his  single  blast  30  or  45  seconds  before  he 
gave  the  alarms  and  the  bell  to  reverse,  was  sure  he  did,  but  he  himself  ran 
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out  of  the  pilot  bouse  to  the  cabin  deck  as  soon  as  he  heard  the  two  blasts, 
and  then  the  ship  was  'right  upon*  them.  He  further  says  that  the  ship  struck 
the  yacht  aft  of  amidships,  turned  her  sideways,  *almo8t  turtle,*  pushed  her 
over,  cut  her  nearly  in  two,  and  he  was  thrown  into  the  water,  that  when 
struck  the  yacht  was  headed  down  river,  and  that  the  ship  came  into  her  at  an 
angle  of  about  45  degrees.  Hanigan,  also,  testifies  to  the  two  blasts  from  the 
ship  after  she  had  made  the  change  of  course  to  the  west  and  this,  he  says, 
was  her  only  signal,  and  was  given  when  she  was  100  or  200  yards  away.  He 
states  that  the  captain  rang  bells  to  the  engineer,  but  he  did  not  know  what 
they  meant  The  yacht  *was  shivering,'  however,  and  from  that  he  inferred 
she  was  backing.  The  captain  *threw  the  wheel  around,  and  just  at  that 
moment  the  steamer  got  right  on  us,  and  I  left  the  pilot  house,  and  our  whistle 
was  blowing,  and  I  got  up  on  top  of  the  pilothouse,  trying  to  get  the  boat 
loose,  -and  before  I  had  a  hand  on  the  boat  I  was  in  the  water.  ♦  ♦  ♦  She 
kept  shoving  us  against  the  tide,  and  she  kept  turning  towards  her.  *  *  * 
In  the  engine  room  it  looked  to  me  as  if  the  whole  thing  was  on  fire  just  in 
one  flash.    As  soon  as  she  hit  the  water  it  was  just  a  flash.' 

•*Budd,  a^  well  as  Hanigan,  refers  to  two  schooners ;  but  his  testimony  con- 
cerning them  is  not  very  clear.  He  states  that  both  were  bound  up,  and  one, 
which  was  *way  down  the  river,'  in  towards  the  west  shore,  passed  between 
the  ship  and  that  shore,  was  about  three-quarters  of  a  mile  from  the  yacht 
when  the  ship  was  first  sighted,  and  was  just  passing  the  ship  when  he  saw 
the  latter's  lights  change.  She  was  just  a  little  on  the  yacht's  port  bow;  her 
course  being  between  the  ship's  and  the  yacht's.  The  other  schooner,  Rudd 
says,  was  also  'way  down  the  river'  on  the  east  side,  about  10  minutes  before 
the  collision,  and  when  the  ship  was  sighted  was  'dead  ahead*  of  the  yacht, 
about  a  mile  below  and  about  abreast  of  the  ship,  going  towards  the  east  shore. 
He  could  not  see  her  lights.  She  had  passed  the  yacht  when  the  latter  gave 
her  first  whistle,  was  on  the  west  side  about  mid-stream  when  the  ship's  two 
whistles  were  given,  was  a  little  below  the  ship  when  the  latter  changed  her 
course,  and  at  that  time  she  and  the  ship  had  already  passed  each  other.  He 
further  says  that  the  schooner  which  the  yacht  passed  was  about  abreast  of 
the  yacht  when  the  ship  was  sighted,  and  his  impression  is  that  she  drove  the 
ship  over  towards  the  east  shore,  and  that  was  why  the  ship  altered  her 
course  and  came  out  towards  mid-river  when  she  had  passed. 

"Rudd  stated  that  the  place  of  collision  was  about  a  quarter  of  a  mile  west 
of  mid-stream,  but  subsequently  said  that  he  was  not  sure  of  this,  although 
it  wai^  west  of  mid-stream.  Hanigan  judges  that  the  collision  was  about  150 
yards  west  of  mid-stream,  but  says  that  when  the  yacht  was  raised  she  was 
picked  up  still  further  west  which  he  accounts  for  by  her  being  carried  along 
by  the  ship. 

"According  to  the  ship's  testimony,  Toresen,  the  chief  officer,  was  on  the 
bridge  with  Nelson  when  the  collision  took  place,  and  both  had  been  there 
from  the  time  they  left  New  York  at  about  6:30  that  evening,  except  that 
Toresen  had  gone  below  at  about  a  quarter  before  8  to  get  his  supper ;  but  he 
says  that  he  merely  had  a  cup  of  tea,  and  his  absence  lasted  only  about  five 
minutes.  It  was  also  testified  that  Andersen,  an  experienced  seaman,  was  at 
the  wheel  from  8  o'clock  until  the  collision,  and  Hernsen,  deck  boy,  a  youth 
of  16,  was  lookout.  The  latter  had  joined  the  ship  4^  months  before,  but 
prior  to  tbat  had  spend  5  months  on  a  training  ship.  He  states  that  it  was 
he  who  set  the  side  lights  at  10  minutes  past  8,  that  he  looked  at  the  clock 
at  that  time,  and  immediately  afterwards  went  on  lookout,  at  about  8:15;  that 
at  the  time  of  the  collision  he  had  been  on  duty  about  half  an  hour.  Mikelsen, 
the  chief  engineer,  says  that  he  went  ofl!  duty  at  8  o'clock,  and  from  that  time 
until  the  collision  was  sitting  on  the  saloon  skylight,  forward  of  the  bridge, 
on  the  starboard  side. 

"Nelson  testifies  that  when  the  yacht  was  first  sighted,  there  was  sufficient 
light  to  see  the  outlines  of  houses  on  the  shores,  and  both  he  and  Toresen  say 
that  they  were  then  a  little  below  Dobbs  Ferry,  and  their  course  N.  %  E. 
Toresen  says  that  they  had  maintained  this  course  for  about  2  miles.  Nelson, 
Toresen,  Andersen,  and  Mikelsen  all  state  that  they  were  about  one-fourth  of 
the  way  across  from  the  east  shore,  and,  according  to  Nelson,  they  were  going 
half  speed,  which  he  says  was  about  4^  knots.    There  is  a  light  off  Tarry- 
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town,  4  miles  above  Dobbs  Ferry,  referred  to  In  the  testimony  as  Ellngsland 
Point  Lights  and  Nelson  says  that  it  bore  %  point  and  Andersen  %  of  a 
point,  on  the  starboard  bow,  and  they  were  steering  for  it  Nelson  testifies: 
The  man  on  the  lookout  said,  "A  light!  A  white  light,  and  a  red  light*'— no, 
"a  white  light  and  green  light,"  at  least,  **on  the  starboard  bow."  And  the 
red  light  glittered,  he  said.  That  was  the  mate.  I  said,  "What  did  he  say?" 
He  said,  "He  says  the  red  light  flickered."  '  Nelson  further  says  that  this  red 
light  was  Kingsland  Light  flashing  out;  but  this  is  contrary  to  the  answers, 
and  to  the  testimony,  of  other  witnesses  for  the  ship.  Nelson  states  that  he 
saw  *a  green  light  and  a  little  masthead  light,  no  ways  off,  because  she  was 
skimming  right  down  close  on  us,*  bearing  1^  or  2  points  on  the  starboard 
l)ow,  1  or  1%  miles  away,  and  between  %  and  ^  a  mile  inshore  of  the  ship. 
Hemsen  testifies  that,  while  he  could  not  state  the  distance  at  which  he  first 
saw  the  yacht,  she  showed  a  white  light  a  little  on  the  starboard  bow,  which  he 
reported  as  *a  bright  light  right  ahead  on  the  starboard  bow.*  One  or  two  min- 
utes later,  the  ship  being  then  about  three-eighths  of  the  way  from  the  New 
York  shore,  he  saw  both  side  lights,  the  green  brighter  than  the  red,  bearing  a 
little  on  the  starboard  bow,  and  he  reported  *green  and  red  light  forward.'  The 
red  then  gradually  disappeared,  the  green  only  being  visible,  and  bearing  one 
point  on  the  starboard  bow.  Toresen  states  that  he  saw  a  bright  headlight  2 
or  3  miles  away,  bearing  a  little  on  the  starboard  bow,  and  Hemsen  reported 
it  ahead,  that  the  vessel  was  all  lighted  up,  and  for  that  reason  he  took  her  to 
be  a  yacht;  but  Hemsen  says  that  he  could  not  make  out  what  kind  of  ves- 
sel she  was  until  she  was  about  600  feet  away.  Toresen  states  that  Nelson 
used  the  glasses,  and  after  a  while  he,  also,  used  them,  and  saw  the  green 
light  and  a  glimmer  of  red  for  a  second  or  two,  and  Hemsen  again  reported, 
but  he  could  not  state  what  the  report  was.  The  decte  log  of  the  ship  reads : 
*At  8 :  15  we  observ  ed  a  small  steamer  under  way,  it  headed  right  on  us,  so  we 
could  see  both  side  lights;  immediately  afterwards  we  could  see  the  green 
light  full  and  just  a  little  shimmer  of  the  red  light* 

"Nelson  testifies  that,  when  he  saw  the  lights  he  describes,  there  was  a 
schooner  on  his  port  bow,  bound  up,  which  had  been  with  them  all  the  way 
from  New  York,  and  was  then  not  more  than  one-fourth  of  a  mile  away,  about 
as  far  up  the  river  as  the  yacht,  perhaps  not  quite  so  far;  that  this  schooner 
was  hauling  to  the  eastward  across  the  ship's  bow,  to  clear  a  tow  coming  down 
on  the  westerly  side  of  the  ship;  that  this  brought  the  schooner  right  ahead, 
and  he  starboarded  a  little  to  go  astern  of  her  if  he  got  up  to  her,  began  to 
do  that  "when  she  got  getting  across  her  bow" ;  that  this  schooner  had  been 
wing-and-wing  until  she  thus  hauled  across,  and  then  her  foresail  went  over 
to  her  port  side.  He  also  says  that  the  schooner's  change  of  course  could  not 
interfere  with  the  yacht's  navigation,  because  the  yacht  was  too  far  to  the 
eastward;  that  he  did  not  pay  much  attention  to  the  westerly  side  of  the  river, 
because  It  was  all  foul  with  vessel  bound  up  and  down;  that  there  were  also 
boats  quite  a  little  distance  ahead,  coming  down.  Toresen  and  Hemsen  also 
testify  to  the  presence  of  other  vessels  in  the  vicinity.  Toresen  says  that, 
when  the  yacht  was  sighted,  a  little  schooner,  presumably  the  same  referred 
to  by  Nelson,  was  pretty  close  on  their  port  bow,  going  up  wing-and-wing,  and 
that  there  was  another  little  schooner,  coming  out  from  Kingsland  Light  on 
the  port  tack,  headed  for  the  west  shore,  showing  a  red  light  a  little  on  their 
port  bow,  not  making  speed,  but  pretty  nearly  still,  about  1%  miles  away,  not 
as  far  up  the  river  as  the  yacht  At  another  time  he  says  that  he  first  saw 
the  schooner  with  the  red  light  after  seeing  the  yacht  and  she  was  then  about 
a  mile  away ;  again,  that  he  saw  her  light  and  the  yacht's  lights  at  the  same 
time.  Hemsen  also  refers  to  this  schooner,  fmd  be,  also,  says  that  she  was  on 
their  port  side,  on  the  port  tack,  but  further  up  than  the  yacht  and  be  did 
not  notice  any  lights  on  her.  He  mentions  a  third  schooner,  coming  down  and 
showing  her  red,  bearing  one  point  on  their  port  bow,  and  sighted  by  him 
before  he  saw  the  yacht  He  says  that  there  were  no  other  vessels  there,  but 
when  he  was  setting  the  lights  at  8 :10  they  passed  a  tow. 

"Although  Toresen  and  Andersen  say  that  there  was  nothing  to  starboard. 
Nelson  testifies  that  because  it  was  impossible  for  him  to  keep  inshore  of  the 
yacht,  he  blew  two  whistles;  the  yacht  being  then  about  a  mile  away.  He  re- 
ceived no  answer,  and  'walked  across  the  roof  to  see  how  things  were  there;' 
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the  ship's  wheel  being  steady.  He  then  blew  two  whistles  again ;  the  yacht 
being  between  one-quarter  and  one-half  a  mile  away,  about  four  points  on  the 
starboard  bow,  bearing  northeast,  and  the  schooner  under  the  ship^s  bow.  He 
also  slowed  the  ship,  ^because  I  couldn^t  run  over  the  vessel  underneath  our 
bow.*  He  says  that  he  used  his  glasses,  saw  nothing  but  the  yacht's  green 
and  white,  and  *a  lot  of  lights  all  over  her* ;  and  under  his  orders  the  wheel- 
man starboarded  a  little.  At  the  inquest  he  testified  that  he  starboarded  a 
little  after  giving  his  first  two  whistles,  that  he  then  kept  steady  on  his  course, 
except  that  he  starboarded  as  the  case  required  up  to  the  time  of  the  colli- 
sion, and  he  was  going  half  speed  when  he  gave  his  second  two  whistles. 

'Toresen,  In  describing  what  was  done  after  sighting  the  yacht,  says  that 
by  order  of  Nelson  he  gave  two  whistles  to  her;  she  being  then  about  1  or 
1^  miles  away,  %  or  %  of  a  point  on  the  starboard  bow,  and  showing  green 
and  white,  but  no  red.  The  wheel  was  starboarded  a  little,  by  order  of 
Nelson  but  after  the  ship  had  gone  to  port  about  %  point  her  wheel  was 
steadied.  Toresen  says  that  the  ship  was  prevented  from  going  much  to 
port  by  the  presence  of  the  winged  schooner,  which  was  being  overhauled  by 
the  ship;  and  that  when  the  signal  was  given  the  red  light  of  the  crossing 
schooner  he  described  was  on  their  port  bow,  and  the  winged  schooner  was 
about  one-half  a  mile  ahead,  about  2  points  on  the  port  bow.  He  also  testifies 
that  no  answer  to  the  ship's  signal  was  given  by  the  yacht,  and  soon  after 
when  the  two  vessels  were  about  one-quarter  of  a  mile  from  each  other,  still 
showing  green  to  green,  Nelson  remarked  that  he  guessed  the  other  vessel  did 
not  hear  the  signal.  Then,  by  Nelson's  order,  the  2  blasts  were  repeated. 
Hemsen  and  Mlkelsen  also  testify  to  2  whistles  twice  from  the  ship,  but  An- 
dersen could  remember  only  one  such  signal,  and  says  that  when  this  was  giv- 
en he  was  ordered  by  Nelson  and  Toresen  to  starboard  as  much  as  the  green 
light  of  the  yacht  *was  clear  on  the  starboard  side,'  which  at  that  time  was 
about  %  of  e  point  He  could  see  the  bright  white  light  and  the  green  a  good 
mile  away,  pretty  near  ahead,  about  ^  of  a  point  to  the  starboard.  Mlkel- 
sen says  that  on  hearing  the  ship's  first  signal  of  2  blasts  he  looked  up 
and  saw  bright  and  green  forward,  a  good  way  off,  bearing  about  1  point 
on  the  starboard  bow,  and  could  see  no  other  light  on  the  yacht ;  but,  be- 
cause his  eyes  were  not  good  at  night,  he  could  not  see  how  far  away  she 
was.  He  watched  her  from  that  time  on,  looking  over  the  starboard  side, 
for  6  or  7  minutes,  and  saw  the  red  at  no  time  until  she  made  the  sheer 
which  he  and  the  other  witnesses  on  the  ship  testify  to.  He  heard  calls 
from  the  lookout,  but  did  not  notice  what  they  were.  He  judges  that  the 
yacht  was  about  a  quarter  of  a  mile  further  up  river  than  the  ship  when 
the  second  signal  of  2  blasts  was  given;  the  yacht's  green  light  and  head- 
light then  bearing  on  their  starboard  bow. 

"In  describing  the  collision.  Nelson  says  that  the  shore  makes  out  along 
there,  and,  as  the  yacht  came  straight  down  on  her  course,  she  drew  a  little 
ppnrer  to  the  ship,  going  like  a  race  horse,  10  or  12  knots;  that  when  she 
was  at  a  distance  which  he  at  one  time  estimates  as  between  500  and  600 
feet,  and  at  another  time  as  the  length  of  the  ship  (235  feet)  or  a  little  more, 
and  1^  or  2  points  abeam  of  the  ship,  'Just  forward  of  the  beam  from 
amidships,'  and  while  the  ship  was  going  slow,  1%  or  2  knots,  the  yacht 
*just  flickered  around'  towards  the  ship,  then  'turned  a  little  again  to  star- 
board, and  then  all  at  once  he  Just  made  a  flash  for  to  cross  our  bow.  And 
of  course  I  went  "toot,  toot,  toot"  Then  I  reversed  the  engines  full  speed 
astern,  and  blew  three  blasts  that  my  engines  were  going  astern.  *  •  • 
Just  before  he  fetched  up  against  our  stem  there  was  something  went 
"puff**' — ^the  yacht  being  then  not  4  feet  off.  He  states  that  this  was  the 
first  sound  that  came  from  her,  and  at  this  time  he  noticed  a  man  and  a 
woman  standing  right  forward  of  the  pilot  house.  Hemsen  says  that  he, 
also,  saw  a  man  and  a  woman ;  But  they  were  on  the  after  deck.  The  wo- 
man seemed  excited  and  caught  hold  of  the  man,  and  the  man  took  hold 
of  the  rig^g.  Nelson  states  that  after  being  struck  the  yacht  ran  1%  or  2 
lengths  to  the  westward,  and  gradually  went  down.  He  also  says  that  the 
ship  had  stopped  her  headway  at  the  time  of  the  collision,  and  that  Inmiedl- 
ately  after  It  she  anchored.  At  the  inquest,  he  said  that  when  she  began 
to  sheer  the  yacht  was  nearly  abreast  of  his  stem,  Just  a  little  forward 
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of  It,  and  between  300  and  400  feet  to  starboard.  Toresen  testifies  that 
when  the  yacht  was  pretty  nearly  abreast  of  the  ship,  perhaps  100  feet 
further  up  river,  about  7  points  on  the  starboard  bow,  and  about  the  ship's 
length  away,  she  suddenly  turned  and  tried  to  cross  the  ship's  bow,  but 
the  distance  was  too  short.  He  'heard  a  little  sharp  whistle,'  when  she 
was  coming  over,  her  light  changed,  and  he  saw  the  red.  She  'turned  around 
like  a  cup,'  and  Nelson  ran  to  the  telegraph,  rang  to  stop,  and  for  full  speed 
astern,  ordered  the  wheel  hard  aport,  and  alarms  to  be  blown,  but  the  ship 
struck  the  yacht  on  the  port  side,  about  amidships.  He  says  that  he  did 
not  think  there  was  danger  of  collision  until  the  yacht  took  her  sudden  turn. 
Hemsen,  Andersen,  and  Mikelsen  say  they  heard  no  signal  from  the  jracht, 
and  they  place  the  vessels  in  the  same  relative  positions  as  Toresen  when 
the  alleged  sheer  was  taken,  giving  the  same  distances,  except  that  Hemsen 
says  that  the  yacht  was  about  a  quarter  of  a  ship's  length  furth^  up  the 
river  than  the  ship,  which  would  be  about  60  feet,  and  Mikelsen  about  a 
ship's  length  further  up.  Andersen  states  that  he,  also,  saw  no  change  in 
the  yacht's  lights  until  she  took  the  sheer;  the  pilot  and  the  chief  officer 
ordered  him  to  lay  his  helm  hard  aport,  and  he  put  it  as  far  over  as  be 
could,  but  did  not  get  it  hard  over  before  the  collision.  Mikelsen  says  that 
he  heard  the  bells  to  the  engines  and  ran  to  the  engine  room,  and  wh^i 
he  got  there  he  found  the  indicator  standing  at  full  speed  and  the  engines 
reversing  full  speed. 

"Toresen  testifies  that  both  the  schooners  he  referred  to  were  further  up 
the  river  than  the  ship  at  the  time  of  the  collision,  the  winged  schooner 
about  the  ship's  leiigth  ahead,  he  says  at  one  time,  and,  at  another,  two 
or  three  lengths,  bearing  about  six  points  on  their  port  bow.  The  other 
schooner  he  mentioned  had  passed  their  bow  and  crossed  under  the  stem 
of  the  winged  schooner,  and  was  pretty  near  abreast  of  the  ship,  about  50 
feet  off.  Hemsen  says  that  at  the  time  of  the  collision  the  two  schooners 
he  mentioned  were  on  the  ship's  port  side,  a  couple  of  lengths  off.  Ander- 
sen says  that  there  was  a  schooner  on  the  port  side,  far  away. 

'Two  young  ladies.  Miss  Mosher  and  Miss  Shand,  passengers  on  the  ship, 
were  sitting  in  front  of  the  skylight  under  the  bridge,  and  state  that  from 
this  position  they  could  see  on  both  sides.  Although  she  had  previously 
seen  the  yacht.  Miss  Mosher  says  that  her  attention  was  not  called  partic- 
ularly to  her  until  the  ship  gave  a  signal  which  she  said  she  could  not  de- 
scribe more  definitely  than  to  state  that  it  was  more  than  one  blast;  that 
from  that  time  on  she  kept  her  eyes  on  the  yacht,  which  she  describes  as 
racing  straight  down  on  a  line  to  the  ship's  rlgjit,  quite  close  to  the  ship, 
not  changing  at  all,  showing  a  bright  masthead  light  and  lights  all  over 
her;  and  that  she  could  not  remember  about  the  colored  lights.  Miss  Shand 
also  says  that  the  yacht  was  to  the  right,  quite  far  away,  coming  very 
quickly,  showing  her  masthead  and  green  lights,  and  being  otherwise  brightly 
lighted.  She  says  that  she,  also,  watched  the  yacht  from  that  time  on,  and 
heard  three  sets  of  signals  from  the  ship,  the  first  two  being  more  than 
one  blast,  but  how  many  she  could  not  state;  that  the  ship  seemed  to  turn 
to  the  left  to  make  more  room  for  the  yacht,  and  just  before  the  last  signal 
there  was  an  order  from  the  pilot,  and  the  ship  kept  going  towards  the 
left.  Miss  Mosher  testifies:  That  a  second  signal  was  given  by  the  ship, 
like  the  first  She  heard  an  order  from  the  pilot  The  ship  seemed  to 
head  over  towards  the  left-hand  shore,  and  she  noticed  that  the  yacht  was 
not  going  to  get  out  of  their  road,  but  seemed  to  be  drawing  closer.  That, 
Just  as  the  yacht  got  up  close  to  the  ship,  she  went  straight  across  their 
bow,  the  ship  gave  some  little  quick  toots,  and  the  pilot  called  oat  to  the 
yacht  to  get  out  of  the  way  or  she  would  be  run  down,  and  ordered  full 
speed  astern  on  the  ship.  That  she  herself  ran  to  the  bow  on  the  left  side, 
and  could  see  that  the  yacht  did  not  get  past  at  all,  but  when  struck  wait 
right  down  bow  first,  and  did  not  come  to  the  surface  again.  Miss  Shand 
says  that  when  almost  abreast  of  the  ship's  bow.  not  more  than  one  of  her 
own  lengths  away,  the  yacht  turned  very  quickly  to  cross  in  front,  and 
stmck  the  ship  just  €is  she  had  gotten  about  half  way  across.  Neither  of 
these  witnesses  saw  any  other  vessels  there. 


Digitized  by  VjOOQ IC 


THE  VOLUND.  383 

'The  testimony  from  tbose  aboard  the  ship  that  the  yacht  gave  no  passing 
signal  whatever  is  contradicted  by  Bystrom,  a  resident  of  Dobbs  Ferry, 
who  was  called  as  a  witness  for  the  ship.  His  house  is  on  the  bluff  over- 
looking the  river,  and  he  says  that  it  stands  about  100  feet  above  the  rail- 
road, and  300  feet  back  from  the  river;  that  the  trees  In  front  have  been 
cleared  away  for  a  space  of  300  or  400  feet,  and  this  gives  an  open  view 
up  and  down  the  river  for  a  much  greater  distance.  He  testifies  that  he 
saw  the  collision  from  his  piazza,  and  describes  the  night  as  cloudy,  but 
moonlight,  and  says  that  he  could  see  over  to  the  opposite  shore;  that  the 
trees  are  very  thick  on  both  sides  of  the  opening,  but  through  those  on  the 
upper  side  he  saw  a  red  light  going  south,  very  close  to  the  line  of  the 
terrace  and  about  200  feet  off  shore,  and  later,  through  the  trees  on  the 
lower  side,  saw  a  green  light  about  100  feet  further  out  in  the  river;  that 
when  the  vessels  were  at  a  distance  from  each  other  which  he  estimates 
as  about  400  feet,  not  more  than  a  minute  or  two  before  the  collision,  the 
descending  vessel  gave  a  shrill  whistle  of  one  blast,  which  he  likened  to 
that  of  an  auto  boat,  and  this  was  followed  by  a  signal  from  the  other. 
On  the  reference  he  testified  that  the  ship's  signal  was  more  than  one  blast; 
he  could  not  say  how  many.  At  the  coroner's  Inquest,  held  shortly  after 
the  collision,  he  said  that  the  vessels  were  about  heading  for  each  other, 
that  not  only  was  he  positive  that  he  heard  the  yacht  blow  her  signal  first, 
but  there  was  no  question  in  his  mind  that  the  ship's  signal,  which  he  then 
said  came  a  few  seconds  after  the  yacht's,  was  two  blasts,  and  that  the 
green  light  did  not  move  as  far  as  he  could  see,  was  in  the  same  position 
as  long  as  he  followed  it,  was  steering  the  same  course  exactly.  If  the  posi- 
tive testimony  of  Rudd  and  Hanigan  that  the  yacht  gave  one  whistle  before 
there  was  danger  of  collision  is  credited,  this  testimony  would  confirm 
Rudd's  that  a  second  signal  of  one  blast  was  given  by  the  yacht  Although 
Nelson  says  on  the  reference  that  the  yacht  was  from  one-quarter  to  one- 
half  a  mile  away  when  he  gave  his  second  signal,  at  the  inquest  he  testi- 
fied that  the  ship  was  then  a  little  above  Dobbs  Ferry.  This  would  be  about 
the  place  of  collision,  and  indicates  that  he  gave  the  signal  when  the  ves- 
sels were  almost  together,  confirming  not  only  Bystrom's,  but  Rudd's,  testl- 
uQony  that  the  ship  was  'right  upon  them,'  and  Hanlgan's,  that  she  was  100 
or  200  yards  away,  when  she  gave  two  whistles.  Bystrom  further  testifies 
that  when  the  red  came  into  view  he  saw  that  it  was  on  a  yacht,  that  both 
vessels  appeared  to  hold  their  course  until  about  100  feet  apart,  and  then 
the  red  and  all  the  cabin  lights  of  the  yacht  suddenly  disappeared,  the  ship 
struck  her  about  the  middle  with  a  tremendous  crash,  the  red  light  came 
out  astern  of  the  ship  as  the  latter  moved  forward,  and  then  suddenly  dis- 
appeared. Before  the  coroner  he  testified  that  'the  little  boat  must  have 
been  some  on  the  land  side,  but  that  couldn't  t>e  seen  from  where  I  sat.' 
He  further  says  that  before  the  collision  the  yacht  was  going  the  faster, 
the  steamer  so  slowly  that  he  at  first  thought  she  was  a  tow,  that  neither 
vessel  changed  her  speed,  and  that  all  the  incidents  he  describes  occurred 
within  a  space  of  500  feet.  But  his  estimates  of  distance  are  of  doubtful 
value.  He  says  the  river  is  almost  two  miles  across,  and  admits  that  because 
he  viewed  the  occurrence  from  a  position  above  the  river,  and  back  some  dis- 
tance from  it,  his  estimates  may  be  at  fault;  but  he  states  that  the  ship 
was  surprisingly  close  to  the  shore;  vessels  of  her  size  usually  going  fur- 
ther out. 

"Nelson's  testimony  that  the  ship  was  below  Dobbs  Ferry  when  he  first 
saw  and  signaled  the  yacht,  and  the  yacht  from  1  to  1%  miles  away,  would 
indicate,  if  accepted,  that  the  yacht  was  not  going  at  any  such  relative 
speed  as  he  and  the  other  witnesses  for  the  ship  represent,  since  to  reach 
the  place  of  collision  the  ship  must  have  traveled  about  as  far  as  the  yacht 
This  exaggeration  of  the  yacht's  speed  is  accentuated  by  Nelson's  testimony 
at  the  inquest  that  the  collision  took  place  15  or  20  minutes  after  the  first 
signal  he  claims  to  have  given  her,  and  by  the  entry  in  the  deck  log  that 
the  yacht  was  sighted  at  8:15,  when  the  entry  is  considered  in  connection 
with  the  fact  that  the  collision  took  place  at  8:30.  But  it  is  improbable 
that  any  such  period  intervened.  Mikelsen  testified  that  as  far  as  he  knew 
the  ship  was  going  full  speed  ahead  at  the  time  the  yacht  made  the  alleged 
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sheer;  and  that  entries  in  the  en^ne  log  indicate  the  same  thing.  Toresen 
says  that  he  could  not  be  certain,  but  Judges  that  they  were  going  full 
speed  up  to  the  time  of  the  yacht's  sheer,  and  full  speed  was  between  8 
and  9  knots;  that,  except  when  they  slowed  for  the  other  vessels,  they 
went  up  the  river  at  full  speed,  but  because  of  the  head  tide  they  were  not 
going  between  8  and  9  knots.  At  the  time  of  the  collision,  however,  there 
was  not  sufficient  tide  to  have  a  considerable  effect  (m  the  ship's  headway. 
I  find,  therefore,  that  the  yacht  was  not  proceeding  at  excessive  speed,  that 
her  speed  did  not  exceed  that  of  the  ship,  that  the  ship  was  not  going  half 
speed  either  at  the  time  Nelson  says  the  yacht  was  sighted  and  he  gave 
the  first  whistles,  or  when  he  says  he  gave  the  second  2  whistles,  and  that 
he  did  not  slow  after  giving  the  second  2  whistles,  as  he  testifies,  but  that 
full  speed  was  maintained  until  the  moment  of  collision. 

"If  the  ship  had  been  an  American  vessel,  the  employment  of  Nelson  to 
navigate  her  on  the  Hudson  river  would  have  been  unlawful  under  section 
4438  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  3034).  It  has  been 
held  that  the  fact  that  one  of  two  colliding  vessels  is  navigated  by  an  un- 
licensed man,  in  violation  of  this  statute,  should  be  regarded  as  an  Impor- 
tant circimistance  in  determining  which  vessel  is  at  fault  when  there  is  a 
conflict  of  testimony.  The  John  F.  Telle  (C.  C.)  12  Fed.  444;  The  Robert 
Jenkins  (D.  C.)  22  Fed.  797;  The  Eagle  Wing  (D.  C.)  135  Fed.  826;  The 
Henry  O.  Barrett,  161  Fed.  481,  88  C.  C.  A.  423.  In  The  Eagle  Wing,  the 
court  held  that  there  Is  a  presumption  that  this  circumstance  caused  or 
contributed  to  the  collision,  and  the  vessel  so  navigated  has  the  burden  of 
proving  that  it  could  not  have  done  so.  That  Nelson's  navigation  excited 
some  apprehension  on  the  part  of  Toresen,  the  chief  officer,  is  apparent 
from  the  latter's  testimony.  He  testified  at  the  inquest,  according  to  the 
stenographic  report,  that  at  about  8:15  he  saw  a  little  bright  light  right 
ahead,  *a  little  aport  from  the  starboard  bow,  and  when  he  comes  on  I  see 
a  red  light  and  green  light,  and  so  I  tell  the  pilot  to  keep  off  a  little,  red 
light  forward  and  a  white  light.*  Although  Toresen  denies  that  he  so  tes- 
tified at  the  inquest,  he  testified  on  the  reference  that,  when  he  first  saw 
the  yacht,  he  suggested  to  Nelson  to  give  a  signal;  that  Nelson  did  not 
adopt  the  suggestion,  said,  *Oh,  he  is  all  right,*  went  over  to  the  port  side 
of  the  bridge  and  back  before  giving  the  order  for  two  whistles;  that  a 
little  while  after  this  signal  had  been  given,  5  or  6  minutes  before  the  col- 
lision, he  said  to  Nelson,  *That  fellow  is  coming  green,'  and  Nelson  an- 
swered, *Yes,  that  is  all  right';  that  Toresen  saw  they  would  'pass  him 
close,*  and  suggested  to  take  the  ship  over  a  little,  by  which  he  says  he 
meant  to  port  side,  a  starboard  wheel;  that  Nelson  said,  *No,  he  is  all  right' 
and  went  to  the  port  side  of  the  bridge  again,  and  then  said,  *Tell  them  to  go 
astarboard  a  little* ;  .and  that  no  other  order  was  given  to  starboard.  Accord- 
ing to  this,  the  first  signal  of  two  whistles  was  given  when  the  vessels  were 
meeting  end  on,  or  nearly  so,  and  the  wheel  was  not  starboarded  until  the  sig- 
nal was  repeated,  when  they  were  at  a  distance  which  Nelson  estimates  as  be- 
tween one-quarter  and  one-half  a  mile,  and  Toresen  one-quarter  of  a  mile,  with 
the  yacht  approaching  at  a  speed  of  10  or  12  miles,  as  they  assert  And  if  the 
courses  of  the  vessels  were  so  close  together  that  the  yacht  could  suddenly 
whip  across  the  other's  bow  in  the  manner  asserted,  it  would  seem  that 
the  vessels  must  have  continued  end  on,  or  nearly  so,  notwithstanding  the 
ship's  claim  that  green  was  opposed  to  green.  Although  the  testimony  of 
Nelson,  Toresen,  Mikelsen,  and  Hernsen  that  the  red  had  been  shut  out  and 
did  not  appear  again  until  the  sheer  was  made  is  corroborated  by  Miss 
Shand  so  far  as  she  testifies  that  she  saw  the  green  after  her  attention  was 
drawn  to  the  yacht  she  does  not  state  that  the  red  was  not  visible  at  any 
time,  but  does  say  that  the  yacht  was  not  more  than  one  of  her  own  lengths 
away  when  she  sheered.  If  that  was  so,  it  would  seem  that  the  red  must 
have  been  visible  as  the  yacht  approached.  Miss  Mosher  says  that  both  be- 
fore and  after  the  ship's  second  signal  she  thought  that  if  the  yacht  did  not 
get  out  of  their  way  she  would  hit  them,  would  skim  past  but  strike  the 
ship  about  the  middle  of  the  latter's  right  side,  and  that  her  course  was 
so  close  that  it  seemed  as  if  a  person  could  almost  have  touched  her  from 
the  ship's  bow.    Nelson  says  that  the  vessels  would  have  passed  1%  lengths 


Digitized  by  VjOOQ IC 


THE  VOLUND.  385 

clear  of  each  other  If  the  yacht  'hadn't  flopped  around.*  This  is  only  about 
850  feet 

"Under  these  circumstances,  whatever  the  faults  of  the  yacht  may 
have  been,  the  ship's  testimony  indicates  fault  on  her  part  In  failing  to  go 
to  the  right  and  pass  on  the  yacht's  port  side,  there  being  no  assent  from 
the  yacht  to  a  departure  from  the  rule;  yet  she  went  ahead  at  full  speed 
even  after  giving  her  second  signal  of  2  blasts,  starboarding  her  helm  with 
each  signal,  according  to  Nelson.  But  whether  the  vessels  were  or  were 
not  end  on,  or  nearly  so,  the  ship  was  at  fault  on  her  own  testimony  for 
violating  rule  8  of  article  25,  which  directs  that  If  when  steam  vessels  are 
approaching  each  other,  either  vessel  fails  to  understand  the  course  or  in- 
tention of  the  other,  frcHn  any  cause,  the  vessel  so  in  doubt  shall  immedi- 
ately signify  the  same  by  giving  several  short  and  rapid  blasts,  not  less 
than  four,  of  the  steam  whistle';  and  she  was  also  at  fault  for  violating 
the  Inspectors'  rule  which  provides  that  If,  in  the  situation  quoted  from  the 
statute,  the  vessels  have  approached  within  half  a  mile  of  each  other,  *both 
shall  be  Immediately  slowed  to  a  speed  barely  sufficient  for  steerageway 
until  the  proper  signals  are  given,  answered  and  understood,  or  until  the 
vessels  have  passed  each  other.' 

"It  is  a  perplexing  problem  to  determine  the  facts  of  this  collision  from  the 
two  utterly  discordant  and  irreconcilable  accounts  referred  to  above;  but,  If 
the  place  of  collision  be  ascertained,  we  have  a  circumstance  which  should!  be 
decisive  of  other  questions  as  to  which  there  is  a  sharp  conflict  Although 
Toresen  testifies  that  the  collision  took  place  a  quarter  of  a  mile,  or  a  little 
more,  from  the  east  shore,  and  Andersen  a  good  quarter  of  a  mile  from  that 
shore,  Andersen  himself,  on  his  cross-examination,  when  asked  whether  the 
ship's  wheel  was  shifted  first  one  way  and  then  another  to  hold  his  course, 
said,  *She  went  pretty  steady  because  she  was  In  the  middle  of  the  stream.' 
If  the  place  of  collision  was  In  fact  In  or  near  mid-stream,  and  the  yacht 
when  first  sighted,  was  dose  in  to  the  east  shore,  between  a  quarter  and  a  half 
a  mile  Inside  of  the  ship,  as  Nelson  alleges,  she  must  have  traveled  diagonally 
across  the  river  to  reach  the  place  of  collision,  €ind  displayed  her  red  light  con- 
tinuously to  the  ship.  Nor  could  she  have  been  any  such  distance  to  the  east 
of  the  ship  unless  the  ship  was  In  or  near  mid-stream,  or  the  yacht  high  and 
<lry  on  the  land.  Miss  Mosher  testifies  that  it  appeared  to  her  that  they  were 
nearen  to  the  east  shore  than  to  the  west,  both  before  the  collision  cmd  when 
they  weighed  anchor  later  In  the  evening ;  but  Miss  Shand  thought  that  they 
were  going  up  near  the  middle  of  the  river,  as  she  says  they  had  been  doing 
all  the  way  from  New  York.  Miss  Mosher  said  that  at  first  the  yacht  seemed 
to  be  cohilng  straight  and  then  volunteered  a  statement  which  raises  a  doubt 
as  to  the  accuracy  of  her  recollection  or  observation  that  the  yacht  was  to  the 
starboard  of  the  ship.  She  said  that,  at  the  time  the  yacht  seemed  to  draw 
towards  the  ship,  *it  may  have  been  because  we  moved  over  to  the  left  a  little 
after  I  thought  we  shifted.'  Unless  the  yacht  was  on  the  ship's  port  hand, 
showing  red.  It  Is  difficult  to  see  how  this  movement  of  the  ship  could  have 
brought  the  courses  of  the  vessels  closer  together.  The  testimony  of  Hanigan 
and  Rudd  that  the  yadit  was  not  traveling  on  the  east  side  is  corroborated  by 
Tom  Dumont  a  cousin  of  libelant  Dumont  and  master  of  a  tug.  He  knew 
the  yacht  and  testifies  that  when  he  was  coming  down  the  river  with  his  tug 
and  a  tow  of  barges  late  In  the  afternoon  of  the  day  of  the  collision,  the  yacht 
overtook  and  passed  him  on  his  starboard  hand,  off  Hook  Mountain,  between 
Rockland  Lake  and  Tarrytown  lights,  fuid  that  at  that  time  the  tug  was  a  little 
east  of  mid-channel,  and  the  yacht  very  nearly  in  mid-river,  going  about  8 
miles  an  hour.  According  to  this,  the  yacht  was  then  well  on  the  westerly 
side  of  the  de^;)-water  channel ;  and  the  place  where  they  passed  is  about  7 
miles  above  the  place  of  collision.  Co<^ran,  captain  of  the  wrecking  vessel 
Ch€unplon,  which  went  to  the  scene  two  or  three  days  after  the  collision,  tes- 
tifies that  when  he  found  the  yacht  she  lay  west  of  mid-stream  from  shore  to 
shore,  opposite  the  brewery  dock,  at  a  depth  of  about  50  feet  at  high  water, 
according  to  his  Judgment  and  this  depth  is  confirmed  by  a  diver  who  took 
soundinga  The  rise  of  the  tide  there  is  from  4^  to  5  feet,  and  the  diart 
soundings  show  a  low-water  depth  of  45  feet  opposite  the  brewery  dock,  a  little 
west  of  the  middle  of  the  deep-water  channel.    He  says  he  took  ranges,  and, 
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after  making  fast  to  the  wreck,  the  flood  tide,  which  sets  in  towards  the  east 
shore,  shifted  the  wreck  up  the  river  about  one-fourth  of  a  mile,  and  carried 
it  in  so  as  to  rednce  the  distance  from  the  east  shore  about  one-third.  Christie, 
captain  of  the  wrecking  boat  Reliance,  which  relieved  the  Champion  and 
raised  the  wreck  and  took  it  ashore,  says  that  when  he  took  hold  it  lay  some- 
where near  the  middle  of  the  river,  favoring  the  east  shore  slightly,  ttiat  in 
getting  it  up  it  moved  400  or  600  feet  further  in  towards  the  east  shore,  and 
that  the  line  he  then  ran  to  the  shore  was  1,500  to  2,000  feet  long ;  the  diver 
already  referred  to  says  1,800  to  2,000  feet.  Another  diver,  who  went  down 
to  the  wreck  the  day  after  it  was  located.  Judges  that  it  lay  about  mid-chan- 
nel. The  ship's  testimony  is  that  she  anchored  in  6  fathoms,  immediately  after 
striking  the  yacht  This  depth  of  water  would  be  on  the  westerly  side  of 
the  channel. 

**I  do  not  accept  the  ship's  account  of  the  collision,  but  regard  It  as  incon- 
sistent, contradictory,  and  improbable,  and  find  that  the  collision  took  place  on 
the  westerly  side  of  the  deep-water  channel,  which  extends  from  a  little  west 
of  mid-stream  to  the  easterly  shore,  or  close  thereto;  and  I  also  find  that,  al- 
though the  yacht  was  not  as  far  in  towards  the  west  shore  as  Hanigan  and 
Rudd  estimate,  she  was  on  the  port  hand  of  the  ship  coming  straight  down 
on  the  westerly  side  of  the  channel  and  showing  her  red  light  to  the  ship;  that 
she  continued  on  this  course  until  danger  of  collision  became  imminent;  that 
the  ship,  showing  her  red  light  to  the  yacht,  was  well  in  on  the  east  side  of 
the  river  when  sighted  by  the  yacht,  and  then  worked  over  to  the  west  side  of 
the  channel  and  ran  the  yacht  down.  As  appears  in  the  above  abstract  of 
the  testimony,  Nelson  testifies  on  the  reference  that  they  starboarded  when  the 
second  signal  of  two  whistles  was  given  by  the  ship,  and  on  the  inquest  that 
they  also  starboarded  when  the  first  signal  was  given,  and  then  'kept  steady 
except  starboarding  as  the  case  required'  up  to  the  time  of  collision,  and  that 
they  also  starboarded  to  go  astern  of  the  schooner  which  had  been  wing-and- 
wing,  but  which  changed  her  course  to  the  east  and  was  crossing  the  ship's 
bow  and  being  overtaken  by  the  ship.  This  last  change  of  helm  was  made 
after  the  ship's  second  signal,  Nelson  states,  although  he  adds  that  he  'could 
not  say  Just  how  that  worked.'  I  also  find  that  the  yacht  twice  gave  a  signal 
of  one  whistle  to  the  ship,  the  first  signal  at  or  about  the  time  stated  by  Hani- 
gan, before  there  was  any  danger  of  collision,  and  the  second  after  the  schooner 
had  crossed  the  ship's  bow,  and  when  the  ship  was  500  or  600  feet  away,  had 
suddenly  opened  up  her  green  light  and  was  headed  for  the  yacht ;  that  the 
yacht  ported  on  giving  her  second  signal;  that  the  ship  answered  this  second 
signal  of  the  yacht  with  two  blasts ;  and  that  the  yacht  immediately  gave  dan- 
ger signals  and  reversed.  It  may  be,  as  lil)elaiit8'  counsel  suggests,  that  the 
small  yacht  was  not  seen  until  the  ship  had  gone  out  to  mid-stream  to  keep 
clear  of  the  various  sailing  vessels  which,  as  hereinbefore  shown,  her  crew 
testify  were  ahead,  and  then,  in  a  moment  of  indecision  and  alarm,  her  helm 
was  starboarded  instead  of  being  ported.  It  will  be  seen  by  reference  to  the 
testimony  of  Nelson,  set  forth  above,  that  although  he  testifies  that  the  yacht 
was  from  1  to  1^  miles  away  when  he  sighted  and  first  signaled  her,  he  at 
one  time  states  in  effect  that  she  was  about  one^uarter  of  a  mile  away.  Miss 
Mosher  says  that  the  interval  between  the  ship's  first  signal  and  the  collision 
was  about  8  minutes;  and  Miss  Shand,  as  appears  above,  testifies  that  Just  be- 
fore the  ship's  second  signal  Nelson  gave  an  order,  and  the  ship  kept  going  to 
the  left.  But  whether  the  suggestion  made  by  libelants'  counsel  is  or  is  not 
well  founded,  I  find  that  the  vessels  being  red  to  red,  the  ship,  if  she 
actually  gave  two  signals  of  two  blasts  each  to  the  yacht  was  at  fault  (1) 
for  attempting  to  pass  to  the  left  under  a  two-blast  signal  without  having  ob- 
tained the  assent  of  the  yacht  (2)  for  not  keeping  to  her  own  starboard  side 
of  the  channel,  (3)  for  not  sounding  alarm  signals,  but  keeping  on  at  full 
speed  and  repeating  her  two  blasts  when  her  first  signal  was  not  answered, 
(4)  for  crossing  the  one-blast  signal  of  the  yacht,  (5)  for  not  stopping  and 
reversing  when  danger  of  collision  should  have  been  obvious,  and  (6)  for  not 
maintaining  a  competent  and  sufficient  lookout.  Because  of  his  youth  and 
limited  experience,  I  do  not  consider  that  Hemsen  was  a  competent  lookout. 

**Most  of  the  allegations  of  fault  which  the  answers  make  against  the  yacht 
have  been  disposed  of  adversely  to  the  ship,  such  as  the  charge  of  intoxication 
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on  the  part  of  the  crew,  of  excessive  speed,  of  proceeding  down  on  the  wrong 
side  of  the  river,  of  porting  the  helm  to  head  across  the  course  of  the  ship 
when  on  the  ship's  starhoard  bow,  and  of  not  stopping  and  reversing  prior  to 
the  collision.  Other  charges  are  that  the  yacht  was  not  properly  manned  and 
equipped,  did  not  maintain  a  good  and  sufficient  loolsout,  and  did  not  respond 
to  the  two-blast  signals  of  the  ship.  As  to  the  first  two  of  these  charges,  the 
men  engage^  in  navigating  the  yacht  were  sufficient  for  the  purpose,  and,  al- 
though Rudd  and  Hfinigan  lacked  experience  on  steam  vessels,  this  contrib- 
uted in  no  respect  to  the  collision  under  the  facts  found  above.  The  captain 
himself,  and  Hanigan,  the  lookout,  sighted  the  ship  when  she  was  a  long  dis- 
tance away,  and  watched  her  up  to  the  time  of  the  collision.  The  yacht  was 
a  small  vessel,  €uid  Hanigan's  position  by  the  pilot  house  was  but  a  short  dis- 
tance from  the  bow.  As  to  the  charge  that  the  yacht  did  not  answer  the  ship's 
signals,  slie  did  answer  the  second  by  blowing  alarms  and  reversing,  and  this 
was  proper  under  the  circumstances;  and,  if  the  first  was  given,  It  was  wh«i 
the  vessels  were  about  a  mile  apart,  according  to  the  ship's  claim.  Libelants 
argue  that,  assuming  the  signal  was  given,  it  Is  probable  that  It  was  over- 
lapped by  the  yacht's  first  signal.  The  Victory,  168  U.  S.  410,  18  Sup.  Ct  149, 
42  Ia  Ed.  519.  But  whether  that  was  so  or  not,  the  signal  being  given  when 
the  vessels  were  a  mile  apart  and  when  there  was  apparently  no  danger  of 
collision,  the  yacht  would  have  been  Justified  in  disregarding  it  and  presuming 
that  the  ship  would  comply  with  the  rules,  even  if  she  had  heard  it  The 
Victory,  supra.  On  the  facts  as  I  have  found  them,  the  fault  of  the  ship  was 
so  conspicuous  that  proof  of  fault  on  the  part  of  the  yacht  should  be  clear  and 
convincing  to  make  a  case  of  mutual  fault,  and  all  doubts  as  to  the  manage- 
ment of  the  yacht  or  her  contributory  negligence  should  be  resolved  in  her 
favor.  The  Victory,  and  cases  there  cited,  page  423  of  168  U.  S.,  18  Sup.  Ct. 
149,  42  L.  Ed.  519. 

"Damages. 

"1.  The  yacht  was  a  wooden  vessel,  and  liad  been  last  inspected  June  26, 
1905,  when  a  certificate  was  Issued  by  the  steamboat  Inspectors  at  New  Haven, 
permitting  her  to  navigate  Long  Island  Sound,  the  bay  and  harbor  of  New 
York,  and  tributary  waters.  Her  license  of  July  6,  1905,  Issued  at  New  York, 
gives  her  dimensions  as  44  feet  length,  10.7  feet  breadth,  and  5.2  feet  depth, 
and  her  tonnage  is  stated  to  be  13  gross,  8  net  The  license  also  shows  that 
she  was  built  at  Middletown,  Conn.,  in  1889.  Her  owner  testified  that  she  had 
always  passed  Inspection  since  he  bought  her  in  1899,  when  he  traded  an 
alcovapor  launch  for  her  and  paid  $1,000  In  addition.  He  said  that  he  had 
paid  $1,400  for  the  launch  when  it  was  about  six  months  old,  had  run  it  two 
seasons,  and  valued  it  at  $1,300  at  the  time  he  bought  the  yacht  He  testified 
to  quite  extensive  repairs,  renewals,  and  alterations  to  the  yacht  after  his  pur- 
chase, and  additions  made  to  her  equipment  Including  the  overhauling  of  her 
machinery  at  an  expense  of  $1,000 ;  and  he  stated  that  when  he  had  completed 
this  work  she  had  cost  him  about  $5,000.  He  produced  many  bills  for  work 
done  to  her,  covering  the  period  of  his  ownership,  and  said  that  her  condition 
was  first  class,  and  in  his  judgment  she  was  worth  $4,000  at  the  time  of  the 
collision.  In  his  charter  to  Rudd,  the  latter  was  given  an  option  to  purchase 
at  $3,000,  but  in  explanation  of  this  the  owner  stated  that  his  family  had  gone 
to  Europe  that  summer,  he  tiad  no  use  for  the  yacht,  wished  to  save  the  ex- 
pense of  carrying  her  through  the  summer,  and  also  needed  the  money.  His 
experience  with  vessels  was  quite  limited.  It  appears  that  in  the  spring  he 
had  tried  to  sell  the  yacht  through  brokers  for  $2,800  or  $3,000,  but  received 
no  offers,  and  had  also  tried  to  sell  her  in  1900,  although  he  could  not  re- 
member his  asking  price  at  that  time.  Tom  Dumont  testifies  that  he  had 
charge  of  putting  her  In  commission  In  1902,  as  much  as  $1,000  was  spend  on 
her,  and  she  was  then  sound  and  in  first-class  condition.  He  estimated  her 
value  at  $4,000  or  $5,000  at  the  time  of  her  loss,  assuming  she  had  been  kept 
in  good  condition  in  the  meantime,  and  said  that  it  would  cost  $9,000  to  re- 
place her  in  1905.  Carll,  who  has  a  shipyard  at  Northport  Long  Island,  did 
work  on  the  yacht  from  time  to  time,  and  testified  that  he  partly  rebuilt  her 
the  first  and  second  seasons  Dumont  had  her ;  that  she  was  made  practically 
new  above  water,  and  it  appeared  to  him  that  a  new  bottom  had  been  put  in 
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her  before  he  did  any  work.  He  considered  her  worth  from  $4,500  to  ^,000, 
and  said  it  would  cost  $5,000  or  more  to  build  a  new  hull  like  hers.  The  owner 
claims  $4,000  for  the  loss  of  the  yacht,  but  I  do  not  think  she  was  worth  that 
amount  His  offer  to  sell  to  Rudd  for  $3,000,  «Lnd  the  fact  that  he  had  pre- 
viously put  her  on  the  market  for  $2,800  to  $3,000  without  success,  would  in- 
dicate that  she  was  not  worth  more  than  $2,800.  She  was  16  years  old,  and 
a  yacht  of  that  age  must  have  suffered  a  heavy  decline  in  value.  I  think  that 
$2,500  would  fairly  compensate  libelant  Dumont  for  the  loss  of  the  yacht. 

"2.  Grade  was  31  years  old  at  the  time  of  his  death,  and  left  a  wife,  Eu- 
genie, 36  years  old,  to  whom  he  had  been  married  about  4  years,  and  one  child, 
Etta  Eugenie,  about  3  months  old.  This  child  was  alive  at  the  time  the  wife 
testified  in  March,  1907.  The  wife  describes  her  husband  as  6  feet  2  inches  in 
height,  weighing  from  150  to  160  pounds,  enjoying  i>erfect  health,  and  never 
indulging  in  liquor.  He  at  times  worked  as  a  stationary  engineer,  but  was 
generally  employed  on  steam  yachts.  He  was  chief  engineer  on  Mr.  Edwin 
Gould's  yacht  for  three  years,  and  left  that  employment  only  when  the  yacht 
was  sold,  and  subsequently  he  went  to  Europe  as  engineer  on  another  steam 
yacht  Mrs.  Grade  testifies  that  her  husband  never  had  diflJculty  in  getting 
a  position,  and  had  taken  correspondence  courses  in  marine,  stationary,  and 
locomotive  engineering,  at  the  time  of  his  death  was  studying  to  fit  himself  to 
take  charge  of  a  power  house,  and  was  also  working  on  some  devices  he  ex- 
pected to  have  patented.  Her  testimony  is  that  he  was  a  good,  kind  husband, 
never  earned  less  than  $100  a  month,  and  in  addition  received  tips  from  his 
employers  amounting  to  from  $40  to  $50  a  month  for  making  good  speed ;  and 
as  his  board,  lodging,  and  clothes  were  furnished  him,  he  needed  little  money, 
and  turned  over  to  her  from  $100  to  $125  a  month.  He  was  her  sole  support, 
she  says,  and  since  his  death  she  has  lived  on  money  saved  during  his  life- 
time, and  her  earnings  as  a  seamstress.  Libelant's  counsel  maintains  that  an 
award  of  $25,000  should  be  made,  basing  his  argument  mainly  on  Grade's  ex- 
pectations of  life  as  shown  by  the  mortality  and  annuity  tables,  In  connection 
with  the  sums  which  the  wife  testifies  he  was  In  the  habit  of  turning  over  to 
her.  The  deceased  was  apparently  a  man  of  Intelligence,  enterprise,  and  am- 
bition, and  these  are  circumstances  which  should  not  be  overlooked  In  de- 
termining the  value  of  his  life  to  his  wife  and  next  of  kin.  But  the  Interest 
alone  on  the  amount  claimed  would  exceed  his  annual  earnings  at  the  time  of 
his  death.  There  would  seem  to  be  some  exaggeration  In  the  wife's  testimony 
as  to  the  sums  she  received,  in  view  of  his  earnings ;  but  his  earnings  may  be 
assumed  to  have  been  $100  a  month,  and,  considering  his  qualities,  it  is  not 
Improbable  that  this  would  have  been  increased;  and  it  Is  clear  that  he  pro- 
vided liberally  for  bis  wife  in  proportion  to  his  means.  But  his  physical 
strength  and  earning  capacity  would  have  declined  with  years,  even  If  he  had 
met  with  no  accidents,  and  It  Is  probable  that  he  or  his  wife  or  the  chUd 
would  have  died  before  the  expiration  of  his  or  her  mortality  period.  To  base 
the  award  on  the  mortality  tables,  regardless  of  the  many  vicissitudes  of  life, 
would,  to  quote  the  language  of  Judge  Simonton  In  The  William  Branfoot,  48 
Fed.  914,  *be  securing  for  libelant  compensation  for  a  certain  period  when  we 
are  dealing  with  the  most  uncertain  thing  In  the  world — ^human  life.'  In 
Cheatham  v.  Red  River  Line,  56  Fed.  248,  the  court,  in  discussing  this  subject, 
remarked  that  it  Is  'purely  problematic  how  long  the  most  productive  life  will 
continue  so,'  and  added : 

"  *The  fiuctuatlons  In  business,  and  Its  opportunities;  the  liability  to  form 
bad  habits;  the  development  of  disease  which,  without  ending  life,  may  make 
its  possessor  Incapable  of  earning  money;  the  uncertainty  whldi  there  must 
be  as  to  the  continuance  of  physical  capacity ;  and  the  mental  and  moral  pur- 
poses requisite  for  the  earning  of  wages,  as  well  as  that  as  to  the  existence 
and  continuance  of  the  necessary  external  conditions — ^all  these  elements  make 
the  problem  of  how  long  a  man's  productive  life  shall  be  estimated  to  be  one 
of  the  greatest  uncertainty.  There  are  no  tables  of  productive  lives.  It  Is 
human  experience  that  some  lives  are  almost  worthless  to  those  dependent 
upon  them,  and  some  which  are,  and  which  promise  to  be,  support  and  com- 
fort, come  to  produce  nothing  but  shame  and  sorrow.  In  fixing  the  value  of 
a  human  llfe»  and  In  trying  to  be  Just  alike  to  the  Injured  and  the  Injurer,  no 
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chimerical  estimate  should  be  made,  but  rather  should  there  be  a  resort  to 
sober  Judgm^t.' 

"In  that  case  deceased  was  a  deck  hand  on  a  steamboat,  was  38  years  old, 
and  left  3  children,  but  no  wife;  the  children  being  6  and  2%  years,  and  6 
months  old,  respectively.  The  court  allowed  $2,500,  stating  that  It  gave  great 
weight  to  the  fact  that  the  amount  of  recovery  was  limited  to  $5,000  In  many 
of  the  states,  and  by  the  only  act  of  Congress  allowing  a  recovery  In  such 
cases.  This  case  was  decided  In  1893,  and  ^Ince  then  these  limitations  have 
been  quite  generally  repealed,  and  the  tendency  has  been  towards  much  larger 
awards.  In  MacMahon  v.  Brooklyn,  etc.,  Ferry  CJo.,  10  App.  Dlv.  376,  41  N. 
Y.  Supp.  1026,  the  deceased  was  34,  earning  from  $1,800  to  $1,900  a  year,  and 
left  a  wife  cmd  2  children,  10  and  8  years  of  age,  respectively.  All  of  these 
facts  do  not  appear  In  the  report  of  the  case,  but  have  been  ascertained  from 
an  examination  of  the  record.  The  Jury  gave  a  verdict  for  $21,000,  and  the 
court  affirmed  the  Judgment,  observing  In  regard  to  the  amount :  *The  verdict 
was  quite  large  In  amount,  but  in  view  of  the  age,  character,  habits,  and  busi- 
ness capacity  of  the  deceased  as  they  appeared,  by  the  evidence  to  have  been, 
of  the  age  of  his  children,  and  of  the  Income  derived  from  his  services  and 
business  occupation,  it  cannot  well  be  seen  that  the  damages  were  excessive 
or  more  than  the  Jury  were  warranted  in  finding  that  his  widow  and  next  of 
kin,  who  were  dependent  upon  him  for  their  support  and  education,  had  sus- 
tained pecuniarily  by  the  death  of  the  plaintiffs  intestate.'  In  Schmltt  v.  Met* 
Life  Ins.  Co.,  13  App.  Dlv.  120,  43  N.  Y.  Supp.  318,  the  deceased  was  a  foreman 
of  a  gang  of  men  engaged  In  repairing  an  elevator  shaft  when  he  was  killed. 
It  does  not  appear  from  the  report  how  old  he  was,  what  his  earnings  were, 
or  what  family  he  left.  The  Jury  gave  a  verdict  for  $25,000,  which  the  court 
reduced  to  $15,000,  stating  that  this  would  *really  represent  the  maximum  meas- 
ure of  damages.'  In  Beecher  v.  I-*.  I.  R.  R.,  53  App.  Dlv.  324,  65  N.  Y.  Supp. 
642,  the  deceased  was  a  telegraph  operator  and  collector  of  stock  news,  was 
61  years  old  at  the  time  of  his  death,  earned  $1,070  a  year,  and  left  a  wife 
but  no  children.  There  was  a  verdict  for  $10,000,  which  the  court  regarded  as 
liberal,  but  not  excessive.  In  Rellly  v.  Brooklyn  Heights  R.  R,  65  App.  Dlv. 
453,  72  N.  Y.  Supp.  1080,  the  deceased  was  a  coachman  36  years  old,  and  left 
a  wife  and  seven  children.  The  court  refused  to  set  aside  as  excessive  a  ver- 
dict for  $15,000.  In  Hock  v.  N.  Y.  &  Queens  Co.  Ry.,  74  App.  Dlv.  52,  77  N. 
Y.  Supp.  200,  the  deceased  was  34,  and  left  a  wife  and  four  children,  for 
whose  support  he  had  been  contributing  $20  a  week  besides  paying  the  rent. 
There  was  a  verdict  for  $15,000.  The  court  affirmed  the  Judgment  without 
comment  on  the  amount  In  Lane  v.  Brooklyn  Heights  R.  R.,  85  App.  Dlv. 
85,  82  N.  Y.  Supp.  1057,  the  court  said  that  a  verdict  of  $25,000  was  large,  but 
not  excessive,  where  the  deceased,  a  chief  of  battalion  in  the  fire  department, 
was  38  years  old,  left  a  wife  and  two  children,  aged  8  and  12,  and  had  been 
receiving  a  salary  of  $3,300.  In  Coolldge  v.  City  of  New  York,  99  App.  Dlv. 
175,  90  N.  Y.  Supp.  107a  where  there  was  a  verdict  for  $22,000  which  the 
court  reduced  to  $15,000,  the  deceased  was  37  years  old  and  left  a  wife  and 
four  children,  the  oldest  4%  years  and  the  youngest  a  few  months.  The  wife 
testified  that  her  husband  gave  her  from  $20  to  $25  a  week  for  the  support  of 
herself  and  children.  In  HolTman  v.  N.  Y.  Cent  R.  R.,  42  Misc.  Rep.  579,  87 
N.  Y.  Supp.  617,  the  court  at  Trial  Term  reduced  to  $12,000  a  verdict  for 
$18,000  where  the  deceased  was  a  driver  of  a  brewery  wagon,  earned  $720  a 
year,  and  left  a  widow  and  three  children,  the  oldest  of  whom  was  12  years. 
In  The  Saginaw  and  The  Hamilton,  139  Fed.  906,  Judge  Adams  reduced  to 
$6,000  an  allowance  of  $7,500  made  by  a  commissioner  where  the  deceased  was 
chief  officer  of  a  steamship,  was  60  years  old,  and  earned  $67  a  month  with 
board.  The  reduction  was  made  'In  view  of  the  decedent's  age  and  limited 
earning  capacity.'  In  affirming  the  decree,  the  Circuit  Court  of  Appeals  con- 
sidered this  and  other  awards  to  be  fair  and  conservative.'  146  Fed.  724,  77 
C.  C.  A.  150.  I  think  that  $12,000  would  be  a  proper  award  to  the  adminis- 
tratrix of  Grade,  considering  his  age,  the  amount  he  earned,  his  qualities,  and 
prospects.  This  Is  not  excessive  in  comparison  with  the  award  last  cited,  and 
Is  moderate  when  compared  with  the  recoveries  sanctioned  by  the  Appellate 
Division  of  the  New  York  Supreme  Court 
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**S,  The  parties  stipulated  that  in'  the  event  of  my  flndinf^  that  there  was  a 
liability  on  the  part  of  the  claimants  of  the  ship  or  of  the  HIgginson  Company, 
or  both,  for  the  death  of  Miss  Dodge,  r  should  award  as  damages  the  sum  of 
$2,250.  I  therefore  find  that  the  administratrix  of  Miss  Dodge  is  entitled  to 
recover  $2,250. 

"4.  Hanlgan  testifies  that,  while  it  was  difficult  to  say  how  long  he  was  in 
the  water,  he  judges  that  he  was  swimming  from  three-quarters  of  an  hour 
to  an  hour  before  he  was  picked  up.  He  states  that  he  had  a  life  presorver, 
but  gave  it  up  to  Green.  There  were  no  serious  results  from  his  experience. 
He  says  that  the  only  inquiry  he  received  was  a  blow  from  some  object  in  the 
water,  and  this  made  his  side  *all  blue.*  and  he  could  hardly  walk  the  next 
day,  was  nervous,  and  consulted  a  doctor.  I  think  that  $100  would  be  a  suffi- 
cient allowance  for  this  part  of  his  claim,  with  $5  paid  to  the  doctor.  He  also 
testifies  to  lost  property,  says  that  he  was  expecting  to  spend  the  summer  on 
the  yacht,  and  had  a  trunk  aboard  filled  with  wearing  apparel  and  personal 
articles.  The  principal  things  he  mentioned  are  two  diamond  rings,  one  with 
two  stones,  on  which  he  put  a  value  of  $70,  and  the  other  with  one  stone, 
which  he  valued  at  $50.  The  two-stone  ring  he  says  he  bought  of  a  young 
man  whose  name  he  gives,  and  who  lived  in  Cheyenne  and  wanted  to  raise 
money  to  pay  his  expenses  back,  and  asked  $90  for  the  ring.  He  states  that 
he  bought  the  ring  for  $70  to  assist  his  friend,  without  having  had  it  valued. 
The  other  ring  was  a  present  from  his  mother,  and  he  says  that  people  he 
showed  it  to  told  him  it  was  worth  $50.  and  a  railroad  station  agent  once  of- 
fered him  that  amount  for  it.  So  far  as  appears,  neither  ring  was  ever  sub- 
mitted to  a  jeweler  for  appraisal.  He  also  mentions  a  gold  watch,  Elgin  make, 
open  face,  which  he  bought  two  years  before  for  $35  from  a  man  who  said  it 
was  new ;  also  a  gold  fob  chain,  which  he  says  he  acquired  in  about  the  same 
way,  and  which  had  a  gold  yacht-club  pin  on  it  bought  by  him  of  a  jeweler  in 
Yonkers.  He  put  a  value  of  $25  on  this  chain  and  pin.  The  testimony  as  to 
the  values  of  these  articles  is  unsatisfactory.  The  value  of  a  diamond  is  a 
matter  peculiarly  within  the  knowledge  of  an  expert,  and  depends  upon  its 
kind,  size,  and  quality,  and  Hanlgan  furnishes  no  particulars  on  these  points. 
It  would  be  mere  guesswork  to  give  a  value  to  the  rings  upon  his  testimony. 
The  testimony  as  to  the  value  of  the  watch  and  chain  is  not  much  better,  but 
as  most  people  have  some  idea,  more  or  less  accurate,  as  to  the  value  of  such 
articles,  I  allow  $25  for  both,  since  the  probability  is  they  were  worth  at  least 
that  amount  He  also  testifies  as  to  three  suits  of  clothes  which  had  been 
made  for  him,  one  a  month,  another  one  and  one-half  months,  and  the  third 
two  months  before,  costing  $35,  $30,  and  $25,  not  much  worn.  I  allow  $75  for 
these,  $22  for  a  new  waterproof  coat,  $15  for  shirts,  collars,  cuffs,  and  under- 
wear, $5  for  shoes,  $5  for  a  new  pair  of  rubber  hip  boots,  and  $2.50  for  a  new 
suit  of  oil  skins.  He  also  claims  for  a  silk  umbrella  with  a  silver-headed 
stick,  which  he  says  was  a  present  from  his  father  two  years  before,  and 
which  his  father  told  him  was  worth  $15.  There  is  nothing  to  explain  this 
large  value  for  an  umbrella.  I  allow  $2.50  for  it.  He  says  that  he  also  lost  a 
set  of  books  of  the  International  Correspondence  School,  14  volumes,  covering 
courses  he  had  taken  in  chemistry,  electric  engineering,  and  mechanical  en- 
gineering. He  states  that  he  had  finished  these  courses,  and  the  books  had 
been  paid  for  one  at  a  time  as  he  received  them.  He  does  not  remember  what 
he  paid  for  the  instruction,  and  at  one  time  says  that  he  cannot  tell  what  he 
paid  for  the  books,  and  at  another  time  that  they  cost  at  least  $50.  I  allow 
him  $25  for  these  books,  in  the  absence  of  more  definite  testimony  as  to  what 
they  were,  what  they  cost,  and  their  condition.  The  foregoing  sums  allowed 
him  aggregate  $282. 

"5.  The  owners  of  the  ship  maintain  that,  if  the  ship  was  at  fault,  the 
liability  for  any  damages  arising  therefrom  should  rest  upon  the  Hlgginson 
Company,  on  the  ground  that,  because  Nelson  was  not  a  pilot  imposed  by  law, 
he  was  the  agent  of  the  Hlgginson  Company  by  virtue  of  the  terms  of  the 
charter.  On  the  other  hand,  the  Hlgginson  Company  contends  that  the  char- 
ter created  no  liability  on  Its  part  for  the  negligent  navigation  of  Nelson,  cit- 
ing Bramble  v.  Culmer,  78  Fed.  407,  24  O.  C.  A.  182,  and  Hammond  v.  The 
Hathor,  reported  in  the  Law  Journal  of  October  16,  1908.  The  latter  was  a 
case  of  compulsory  pilotage,  and  I  do  not  regard  it  as  applicable;  but  in  the 
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former  case  the  court,  after  reviewing  a  number  of  anthorltles,  said :  'No  case 
has  been  cited,  and  our  researches  have  not  disclosed  any,  where  the  mere  ap- 
pointment of  a  pilot  has  been  held  to  operate  so  as  to  change  legal  ownership 
and  responsibility.  The  pilot  is  considered  as  the  servant  or  agent  of  the 
owner.  The  fact  that  he  was  selected  and  paid  by  rje  charterers  cannot  alter 
his  relations  to  the  ship.'  The  action  there  was  by  the  owners  against  the 
charterers  for  the  loss  of  the  vessel  while  being  piloted  by  a  pilot  selected  and 
paid  by  the  charterers.  But  the  agreement  between  the  owners  and  the  char- 
terers was  merely  that' the  charterers  should  pay  for  the  pilotage,  not  that 
they  should  provide  the  pilot,  and  the  owners  were  at  liberty  to  talse  him  or 
not,  as  they  chose,  *and  in  talking  him  he  became  their  servant,*  the  court  held. 
The  provision  in  the  charter  upon  which  the  owners  base  their  contention  in 
the  present  case  is  the  stipulation  that  'the  charterers  shall  provide  and  pay 
for  all  ♦  ♦  ♦  pilotages.*  Judge  Holt  has  recently  held,  in  The  Prince  Line 
V.  Munson  Steamship  Line  (D.  C.)  166  Fed.  139,  where  the  action  was  also 
by  the  owners  against  the  charterer,  and  the  charter  was  substantially  the 
same  as  in  this  case,  and  the  provision  as  to  pilotage  identical,  that  this  pro- 
vision did  not  make  a  pilot  appointed  and  paid  by  the  charterer  the  agent  of 
the  charterer,  adding :  "The  acts  of  the  pilot  were  acts  of  navigation.  The 
owners  were  responsible  for  the  entire  navigation  of  the  ship*— citing,  among 
other  cases.  Bramble  v.  Culmer.  If  this  is  the  effect  of  the  provision  as  be- 
tween the  parties  to  the  charter,  the  owners  are  certainly  liable  as  to  third 
parties. 

**Aside  from  this,  the  maintenance  of  a  competent  and  sufficient  lookout  was 
a  duty  that  would  rest  upon  the  owners,  even  if  Nelson  was  the  agent  of  the 
Higglnson  Company,  and  I  have  found  that  this  duty  was  not  performed. 
And,  in  any  event,  the  owners,  as  claimants  of  the  ship,  are  liable  in  the  ac- 
tion of  Dumont,  which  is  in  rem.  The  circumstances  here  are  different  from 
those  in  the  case  before  Judge  Holt.  Here  the  action  is  by  third  persons 
against  both  owners  and  charterer.  There  a  tug  was  employed  by  the  char- 
terer to  take  the  ship  from  a  pier  in  the  East  River  into  Newtown  creek,  and 
the  captain  of  the  tug  was  aboard  the  ship,  acting  as  pilot,  when  the  ship 
grounded.  Here  Nelson  was  employed  by  the  charterer  at  a  salary  which  cov- 
ered his  services  not  only  as  a  pilot  in  Nova  Scotia  waters,  over  Nantucket 
Shoals,  through  the  Sound,  and  through  the  Hudson  River,  but  as  supercargo, 
apparently  for  the  term  of  the  charter;  at  any  rate,  this  was  his  fifth  trip. 
The  captain  put  him  on  the  ship*s  articles  as  coast  pilot  and  supercargo ;  but, 
if  the  owners  bad  been  dissatisfied  with  the  way  he  performed  his  services, 
they  could  not  have  removed  him,  the  Higglnson  Company  alone  having  the 
power  to  do  that.  It  was  because  the  captain  and  the  other  officers  c^id  v*  t 
have  the  requisite  knowledge  to  navigate  in  certain  waters  that  the  Higgln- 
son Company  assumed  and  attempted  to  perform  the  obligation  of  supplying 
a  person  who  should  do  this  navigation.  And  if,  through  its  employe,  it  per- 
formed this  service  in  such  a  way  as  to  damage  other  vessels  and  third  persons 
through  negligence,  I  fail  to  see  why  an  action  cannot  be  maintained  against 
it  for  such  negligence.  At  the  request  and  for  the  convenience  of  the  Higgln- 
son Company  the  captain  left  the  ship  et  New  York,  and  Nelson  was  thereby 
deprived  of  the  assistance  and  counsel  of  the  captain.  The  chief  and  the  other 
officers  were  under  Nelson's  command,  and  he  was  to  every  intent  and  purpose 
the  master  of  the  ship.  I  do  not  see  that  the  situation  was  at  all  different 
from  what  it  would  have  been  if  the  charter  had  in  express  terms  stipulated 
that  the  owners*  appointed  master  should  withdraw,  and  the  charterer  take 
command  of  the  ship  by  a  master  of  its  own  appointment,  while  she  was  navi- 
gating the  Hudson  river.  According  to  the  chief  officer.  Nelson  disregarded 
suggestions  of  his  which,  if  adopted,  might  have  prevented  the  collision.  If 
Nelson  had  injured  a  third  person  while  acting  in  his  capacity  as  supercargo, 
the  Higginson  Company  as  his  employer  would  have  been  liable,  and  I  do  not 
see  why  it  should  not  be  equally  liable  for  his  injuries  to  third  persons  while 
be  was  acting  as  pilot,  whatever  the  legal  situation  might  be  as  between  the 
owners  and  the  Higginson  Company.  There  can  be  no  question  that  Nelson 
would  be  personally  liable  for  his  negligence  resulting  in  a  collision  with  an- 
other yeesel,  and  under  the  doctrine  of  respondeat  superior  it  would  seem  that 
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his  employer  shotild  also  be  liable.  I  therefore  Udnk  that  both  the  owners 
and  the  charterer  are  liable  for  the  damages  hereinbefore  mentioned. 

"I  therefore  find  as  follows : 

"1.  In  the  action  of  Charles  W.  Dumont,  the  libelant  is  entitled  to  a  decree 
against-  the  steamship  Volund  and  her  claimants,  and  against  the  Higginson 
Manufacturing  Company,  for  the  sum  of  $2,500,  with  interest  from  July  11, 
1906. 

**2.  In  the  action  of  Eugenie  Gracie,  as  administratrix,  etc.,  the  libelant  is 
entitled  to  a  decree  against  all  the  respondents  for  the  sum  of  $12,000,  with 
interest  from  July  11,  1905. 

"3.  In  the  action  of  Eliza  S.  Dodge,  as  administratrix,  etc.,  the  libelant  is 
entitled  to  a  decree  against  all  the  respondents  for  the  sum  of  $2,250,  with  in- 
terest from  July  11,  1905. 

'*4.  In  the  action  of  Joseph  H.  Hanigan,  the  libelant  is  entitled  to  a  decree 
against  all  the  respondents  for  $282,  with  interest  from  July  11,  1905. 

"All  of  which  is  respectfully  submitted." 

The  following  is  the  opinion  of  Adams,  District  Judge,  in  the  court 
below : 

•These  actions  arose  out  of  a  collision  of  the  steamship  Volund  and  the 
steam  yacht  Normandie,  which  took  place  in  the  Hudson  river  about  8 :30  p. 
m.,  July  11,  1905,  between  Dobbs  Ferry  and  Irvington.  The  yacht  was  sunk 
and  became  a  total  loss.  Three  of  the  persons  on  the  yacht  were  drowned, 
William  A.  Storms,  her  master,  Stewart  Gracie,  her  engineer,  and  Gladys 
Dodge,  a  guest  on  board.  The  first  of  these  actions  was  brought  by  Charles 
W.  Dumont,  the  owner  of  the  yacht,  the  second  by  the  administratrix  of  Stew- 
art Gracie,  the  engineer ;  the  third  by  the  administratrix  of  Miss  Dodge ;  and 
the  last  by  Joseph  M.  Hanigan,  deck  hand  of  the  yacht — ^for  persona!  injuries 
and  loss  of  personal  effects.  By  petition  of  A.  and  O.  Irgens,  the  owners 
of  the  Volund,  the  Higginson  Manufacturing  Company,  the  charterers  of  the 
Volund,  was  brought  into  all  of  the  actions.  An  action  on  behalf  of  Storms, 
the  master  of  the  yacht,  was  brought  but  has  not  been  pressed  for  trial  and  is 
therefore  not  included.  The  four  actions  which  are  included  here  were  re- 
ferred to  Herbert  Green,  Esq.  After  hearing  the  testimony,  he  reported  in 
favor  of  the  yacht  on  the  merits  of  the  collision,  allowing  $2,500,  with  interest, 
for  her  loss,  recoverable  against  the  Volund  and  her  claimants  and  against 
the  charterer;  in  favor  of  the  administratrix  of  Grade,  for  $12,000  with  In- 
terest, against  all  the  respondents;  in  favor  of  the  administratrix  of  Miss 
Dodge  for  $2,250,  with  interest,  against  all  of  the  respondents ;  and  in  favor 
of  Hanigan  against  all  of  the  respondents  for  $282.  with  interest  He  also 
reported,  in  conformity  with  a  stipulation,  that  the  damages  for  the  death  of 
Mies  Dodge  were  $2,250. 

"The  libelants,  except  the  administratrix  of  Miss  Dodge,  and  all  of  the  re- 
spondents have  excepted  to  the  report,  and  the  matter  is  now  before  me  to 
pass  upon  its  correctness.  Before  proceeding  to  the  consideration  of  the  excep- 
tions, it  is  proper  I  should  say  that  my  recent  decision  in  the  case  of  Lucken- 
bach  V.  Delaware,  Lackawanna  &  Western  Railroad  Company,  decided  March 
25th  last  (168  Fed.  560),  has  no  bearing  upon  this  case,  as  has  beai  suggested. 
I  held  there  that  the  court  had  no  supervisory  powers  over  the  report  of  a 
commissioner  to  whom  the  case  had  been  referred  *to  hear  and  determine  the 
issues  in  dispute,  raised  by  the  libel  and  answer.*  Here  the  reference  was  to 
the  commissioner,  *with  instructions  to  hear  the  testimony  of  the  parties  and 
to  report  his  conclusions  on  the  issues  of  law  and  fact'  The  distinction  Is  ob- 
vious. In  the  one  the  commissioner  was  to  hear  and  determine  the  issues, 
and  in  the  other  he  was  to  hear  the  testimony  and  to  report  his  conclusions 
to  this  court.  No  final  determination  of  the  issues,  as  far  as  this  court  was 
concerned,  was  contemplated  here  by  the  order  of  reference,  and  the  whole 
matter  remains  in  the  control  of  the  court 

"The  libelant  Dumont  filed  an  exception  to  the  report:  That  the  allowance 
of  $2,500  for  the  loss  of  the  yacht  is  insufilcient 
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'^The  commissioner  said  in  this  connection :  (Extract  A  Gommis8ioner*B  Re- 
port, pp.  34r-3a) 

'*This  statement  amply  explains  and  Justifies  tlie  award.  Tlie  administra- 
trix of  Gracie  excepts  to  the  allowanced  of  $12,000  for  bis  death. 

'The  commissioner  said  in  this  connection:  (Extract  B  Oonmiissioner's  Re- 
port, pp.  36-40.) 

•'He  gives  full  reasons  for  his  award,  and  they  seem  to  be  sound. 

"Hanigan  excepts  to  the  allowance  of  $282  to  him. 

'The  commissioner  said  in  this  connection :  (Extract  O  Ck)nmiissioner*8  Re- 
port pp.  41-43.) 

"The  explanation  seems  to  be  reasonable. 

•*The  owners  of  the  Volund  except  in  detail  to  (a)  all  alowances  against  her 
and  because  the  commissioner  did  not  find  her  wholly  free  from  fault;  (b) 
that  he  assessed  the  damages  on  account  of  the  death  of  Gracie  at  the  sum  of 
$12,000,  and  in  tliat,  if  the  libelant  was  entitled  to  recover  at  all,  he  assessed 
them  at  any  sum  in  excess  of  $5,000;  (c)  that,  if  there  was  any  liability  on 
the  part  of  the  Volund,  he  did  not  hold  the  Higginson  Ck>mpany  alone  for  it. 

"(a)  With  respect  to  the  merits  of  the  collision,  the  principal  dispute  was 
whether  the  Volund  or  the  yacht  was  navigated  on  the  wrong  side  of  the 
channel;  each,  charging  the  other  with  fault  in  this  respect. 

•The  testimony  is  voluminous  and  directly  in  conflict  in  many  important 
particulars.  The  solution  of  the  controversy  depends  very  largely,  If  not  en- 
tirely, upon  the  credit  to  be  given  to  the  statements  of  the  witnesses.  There 
is  evidence  to  support  both  sides  of  the  dispute,  and,  in  view  of  the  great  ad- 
vantage the  commissioner  had  in  that  all  of  the  witnesses  testified  before  him, 
I  should  hesitate  to  disturb  his  conclusions,  even  if  I  thought  that  different 
ones  should  be  reached.  I  do  not  so  think,  however,  but  I  consider  it  more 
prolmble  that  his  results  are  sound  and  Just. 

**(b)  If  I  were  disposed  to  alter  the  finding  with  respect  to  the  damages  in 
this  regard,  it  would  be  to  increase  them.  I  think,  however,  tliat  the  report 
should  stand  as  it  is. 

"(c)  With  regard  to  the  respective  liability  of  the  vessel  or  the  charter, 
the  commissioner  has  reported  as  follows:  (Extract  D  Commissioner's  Re- 
port pp.  43-46.) 

The  Higginson  Company  has  also  excepted  In  detail  to  the  commissioner's 
report  with  respect  to  the  collision;  that  he  did  not  find  the  Volund  and  her 
owners  solely  liable;  that  he  found  the  pilot  Nelson  negligent  and  charged  the 
Higginson  Company  therewith.  It  then  proceeds  to  except  to  the  findings 
with  respect  to  the  allowances  for  the  deaths  and  personal  injuries. 

••With  respect  to  Nelson  it  appears  that  he  was  on  board  as  supercargo  and 
pilot  paid  by  the  charterer.  He  had  had  considerable  sea  experience  and  had 
navigated  the  river  several  times,  but  had  no  license  of  any  kind  for  local  wa- 
ters, although  he  had  an  English  certificate,  also  one  from  the  American  Ship- 
masters* Association.  On  this  occasion  he  was  acting  as  pilot  of  the  Volund 
and  was  in  charge  of  her  navigation.  In  his  lengthy  examination  his  testi- 
mony was  very  contradictory  and  confused.  He  was  no  doubt  largely  re- 
sponsible for  the  faults  of  his  vessel  in  this  collision.  Being  the  agent  of  the 
charterer,  it  should  be  held  for  his  negligence.  The  commissioner's  conclu- 
sion with  respect  to  the  Higginson  Company's  liability  was  correct 

••The  other  matters  have  been  considered  in  the  treatment  of  the  exceptions 
of  the  Volund  and  need  not  be  repeated. 

•The  commissioner's  findings  seem  to  be  correct 

"All  of  the  exceptions  are  overruled,  and  the  report  is  confirmed." 

This  controversy  comes  here  upon  appeals  from  four  decrees  of  the  District 
Court  Southern  District  of  New  York.  It  arose  out  of  a  collision  between  the 
Norwegian  steamship  Volund  and  the  steam  yacht  Normandie  in  the  Hudson 
river  off  Dobb's  Ferry  about  8 :30.  p.  m.  on  July  11,  1905.  The  steamer  was 
bound  from  Nova  Scotia  to  Newburg,  N.  Y.,  with  plaster;  the  Normandie 
was  bound  down  the  river  to  land  a  pleasure  party  at  Yonkers.  The  steamer 
practically  cut  the  yacht  in  two  and  she  sank  at  once.  Her  master  and  en- 
gineer and  one  of  her  passengers  were  drowned.  Libels  were  filed  by  the 
owner  of  the  yacht,  by  the  personal  representatives  of  the  engineer  and  of 


Digitized  by  VjOOQ IC 


394  104  C.  C.  A.  REPORTS. 

the  passenger  who  were  drowned,  and  by  the  deck  hand  of  the  Normandie  for 
personal  injuries  and  loss  of  pergonal  effects.  Issues  being  Joined,  each  cause 
was  by  consent  of  parties  referred  to  Herbert  Green,  Esq.,  as  commissioner 
to  hear  the  testimony  and  report  his  conclusions  upon  the  issues  of  law  and 
fact.  He  found  the  yacht  free  from  fault  and  that  the  steamer  was  improp- 
erly navigated.  The  Volund  being  under  charter  at  the  time  of  the  collision, 
her  owners  brought  in  the  charterer  on  petition,  and  the  master  held  both 
the  owners  and  the  charterer  liable  for  all  the  damages. 

Exceptions  were  duly  filed  to  the  commissioner's  report  They  were  all 
overruled  by  the  district  Judge  and  the  four  decrees  duly  entered.  Both  the 
shipowners  and  the  charterer  are  appealing  on  the  ground  that  the  Normandie 
and  not  the  Volund  should  have  been  held  responsible  for  the  collision.  They 
are  also  appealing  as  against  each  other  on  the  ground  tliat,  even  were  libel- 
ants entitled  to  the  awards  given  them  by  the  District  CJourt,  the  burden  of 
paying  these  awards  was  not  correctly  apportioned  by  the  District  Court 
The  shipowners  contend  that  if  the  collision  were  In  any  event  due  to  the 
fault  of  the  Volund,  the  fault  in  question  was  solely  that  of  pilot  Nelson  in 
starboarding  the  steamer's  helm  and  not  in  the  lookout  which  was  kept  by  the 
crew  of  the  Volund  other  than  pilot  Nelson.  The  charterer  contends,  on  the 
other  hand,  that  Nelson,  although  appointed  by  it  became,  as  a  matter  of 
law,  the  servant  of  the  shipowners  for  the  purpose  of  navigation  of  the  Vo- 
lund, and  that  for  any  negligence  of  Nelson  the  shipowners,  and  not  the  char- 
terer, ought  to  be  held  liable. 

Wallace,  Butler  &  Brown  (F.  M.  Brown,  of  counsel),  for  ship- 
owners. 

Avery  F.  Cushman,  for  cargo  owners. 

Convers  &  Kirlin  (J.  Parker  Kirlin,  of  counsel),  for  appellees. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  All 
the  testimony  as  to  the  collision  was  taken  before  the  commissioner. 
He  has  most  carefully  epitomized  the  statements  of  the  different  wit- 
nesses and  discussed  in  great  detail  the  various  problems  presented 
for  solution.  It  is  unnecessary  to  repeat  here  even  a  summary  of  the 
transactions.  He  found  the  steamer  at  fault  (1)  for  attempting  to 
pass  to  the  left  under  a  two-blast  signal  without  having  obtained  the 
assent  of  the  yacht,  (2)  for  not  keeping  to  her  own  starboard  side 
of  the  channel,  (3)  for  not  sounding  alarm  signals,  but  keeping  on  at 
full  speed  and  repeating  her  two  blasts  when  her  first  signal  was  not 
answered,  (4)  for  crossing  the  one-blast  signal  of  the  yacht,  (5)  for 
not  stopping  and  reversing  when  danger  of  collision  should  have  been 
obvious,  and  (6)  for  not  maintaining  a  competent  and  sufficient  look- 
out.   The  district  judge  says: 

*'The  testimony  Is  voluminous  and  directly  in  conflict  in  many  Important 
particulars.  The  solution  of  the  controversy  depends  very  largely,  if  not  en- 
tirely, upon  the  credit  to  be  given  to  the  statements  of  the  witnesses.  There 
is  evidence  to  support  both  sides  of  the  dispute,  and,  in  view  of  the  great  ad- 
vantage the  commissioner  had  in  that  all  of  the  witnesses  testified  before  him, 
I  should  hesitate  to  disturb  his  conclusions,  even  if  I  thought  that  different 
ones  should  be  reached.  I  do  not  so  think,  however,  but  I  consider  it  more 
probable  that  his  results  are  sound  and  Just" 

We  fully  concur  in  this  conclusion.  The  only  subject  left  to  be  dis- 
cussed is  the  controversy  between  shipowners  and  charterer  as  to 
their  respective  liabilities. 
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The  Volund  at  the  time  of  the  collision  was  under  a  time  charter 
to  the  Higginson  Manufacturing  Company  of  Newburgh,  which  pro- 
vided that : 

'The  said  owners  a^ee  to  let  and  the  said  charterers  agree  to  hire  the  said 
steamship  from  the  time  of  delivery  for  the  period  of  six  months,  steamer  to 
be  placed  at  the  disposal  of  the  charterers  at  Windsor,  Nova  Scotia,  to  be 
employed  In  carrying  lawful  merchandise,  between  safe  port  or  ports,  as  the 
charterers  or  their  agents  shall  direct  and  on  the  following  conditions." 

The  form  of  charter  is  a  familiar  one,  and  the  following  clauses  may 
be  quoted : 

•'(1)  The  owner  shall  provide  and  pay  for  all  provisions,  wages  and  con- 
sular, shipping  and  discharging  fees  of  the  captain,  officers,  engineers,  fire- 
men and  crew ;  shall  pay  for  the  Insurance  of  the  vessel,  also  for  all  the  cabin, 
deck,  engine  room  and  other  necessary  stores,  and  maintain  her  In  a  thorough- 
ly efficient  state  In  hull  and  machinery  for  and  during  the  service. 

"(2)  That  the  charterers  shall  provide  and  pay  for  all  coals,  fuel,  port 
charges,  pilotages,  agencies,  commission,  consular  charges  (except  those  per- 
taining to  the  captain,  officers  or  crew)  and  all  other  charges  whatsoever,  ex- 
cept those  before  stated." 

"(10)  That  the  captain  shall  prosecute  his  voyages  with  the  utmost  dis- 
patch, and  shall  render  all  customary  assistance  with  ship's  crew,  tackle  and 
boatB.  That  the  captain  (although  appointed  by  the  owners)  shall  be  under 
the  orders  and  direction  of  the  charterers  as  regards  employment,  agency  or 
other  arrangements;  and  the  charterers  hereby  agree  to  Indemnify  the  owners 
from  all  consequences  or  liabilities  that  may  arise  from  the  captain  signing 
bills  of  lading,  or  otherwise  complying  with  the  same." 

"(11)  That  if  the  charterers  shall  have  reason  to  be  dissatisfied  with  the 
conduct  of  the  captain,  officers  or  engineers,  the  owners  shall,  on  receiving 
particulars  of  the  complaint,  investigate  the  same,  and  if  necessary  make  a 
change  in  the  appointments. 

"(12)  That  the  charterers  shall  have  permission  to  appoint  a  supercargo,* 
•who  shall  accompany  the  steamer  and  see  that  voyages  are  prosecuted  with 
the  utmost  despatch  " 

Counsel  also  refer  to  the  clauses  which  provide  that  hire  shall  com- 
mence on  the  day  of  delivery  and  continue  until  day  of  redelivery; 
that  for  nonpayment  of  hire  the  owners  may  withdraw  the  steamer 
from  service  of  the  charterers;  that  cargo  be  laden  and  discharged 
at  any  dock,  wharf,  or  place  that' charterers  may  direct ;  that  the  whole 
reach  of  the  vessel's  holds,  decks,  etc.,  reserving  only  proper  and  suf- 
ficient space  for  ship's  officers,  crew,  etc.,  shall  be  at  the  disposal  of 
charterer ;  that  all  steam  winches  shall  be  at  charterer's  disposal  dur- 
ing fading  and  discharge,  and  steamer  to  provide  men  to  work  the 
same^  that  derelicts  and  salvage  shall  be  for  owner's  and  charterer's 
equal  benefit.    Clauses  4,  6,  7,  8,  9,  23,  and  24. 

Under  clause  12  the  charterer  appointed  as  supercargo  one  Capt. 
Nelson,  who  held  a  master's  certificate  for  seagoing  steam  vessels 
issued  by  the  Province  of  Nova  Scotia.  He  testified  that  he  had  fol- 
lowed the  sea  since  he  was  11  years  old,  had  been  "around  here"  25 
or  30  years,  and  was  a  member  of  the  American  Shipmasters'  Asso- 
ciation before  getting  the  Nova  Scotia  certificate ;  that  he  had  been  up 
the  Hudson  a  great  many  times  and  was  familiar  with  it.  He  had 
made  the  same  voyage  with  the  ship,  from  Nova  Scotia  to  Newburg 
and  return,  on  four  previous  occasions  under  the  charter.  He  said 
he  supposed  he  was  put  on  the  ship  as  pilot  and  supercargo,  and  that 
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he  piloted  her  over  Nantucket  Shoals  and  the  Sound  and  the  Hudson 
river.  The  ship's  captain,  Lassen,  was  not  on  board,  having  landed  at 
the  Battery  along  with  the  Hell  Gate  pilot  who  had  charge  of  the 
navigation  down  the  East  River.  The  captain's  object  in  going  ashore 
was  to  enter  the  ship  at  the  Custom  House  and  save  time ;  he  intended 
to  rejoin  her  at  Newburg.  Capt.  Nelson  was  on  the  bridge  and  navi- 
gated the  Volund  from  New  York  until  collision. 

The  owners  found  their  contention  that  the  charterers  are  liable — 

"(1)  upon  the  proposition  that  any  pilot  other  than  the  one  imposed  by  law 
became  the  charterer's  agent  by  virtue  of  ita  express  agreement,  which  made 
the  piloting  of  the  steamer  in  pilotage  waters  its  work,  and  (2)  upon  the 
proposition  that,  irrespective  of  the  charter  party,  Capt.  Nelson  was  an  ordi- 
nary servant  employed  by  the  Higginson  Company  and  acting  within  the  scope 
of  his  employment,  and  that  said  company  was  therefore  liable  for  his  acts.** 

In  two  recent  cases  we  have  had  a  similar  charter  before  us  and 
held  that  it  did  not  amount  to  a  demise  of  the  vessel,  and  that  conse- 
quently the  navigation  of  the  ship  during  the  time  of  the  charter  is  in 
the  hands  of  the  owner.  The  Santona,  169  Fed.  275,  94  C.  C.  A.  551 ; 
Dunlop  S.  S.  Co.  v.  Tweedie  Trad.  Co.,  102  C.  C.  A.  173  (April  18, 
1910)  178  Fed.  673.  Since  the  navigation  remains  in  the  hands  of  the 
owner,  all  instrumentalities  (human  or  other)  which  he  uses  to  conduct 
it  are  his  own  while  thus  employed,  no  matter  from  what  source  he 
obtains  them.  We  have  no  question  here  as  to  navigation  in  waters 
where  the  law  compels  the  employment  of  some  local  pilot  For  the 
consequences  which  may  result  from  the  failure  of  any  of  these  in- 
strumentalities properly  to  do  the  work  the  owner  who  is  employing 
them  may  be  liable;  he  cannot  escape  liability  for  damages  done  by 
his  vessel  in  consequence  of  her  being  improperly  navigated  because 
the  person  in  fault  was  temporarily  assigned  by  some  one  else  to  assist 
him  in  doing  the  work  which  was  distinctively  his  own.  Nor  can  we 
assent  to  the  proposition,  which  is  earnestly  contended  for,  that  under 
charter  parties  of  this  sort  there  is  some  joint,  two-headed  navigation 
of  the  vessel  which  will  put  both  parties  in  control.  The  provisions 
(clauses  8,  10)  that  the  captain  shall  be  under  the  orders  and  direction 
of  the  charterers  as  regards  employment  and  other  arrangements 
merely  authorize  the  charterer  to  designate  the  safe  port,  and  the  berth 
therein  to  which  the  ship  shall  proceed.  How  she  shall  be  navigated  to 
get  there  is  a  matter  entirely  within  the  owner's  hands.  Nor  are  we 
persuaded  to  the  conclusion  that  the  phrase  "charterer  shall  provide 
and  pay  for  pilotages"  entitles  him  to  insist  that  the  vessel  shall  be 
navigated  in  pilotage  waters  by  an  individual  of  his  own  selection,  al- 
though in  the  best  judgment  of  the  master  some  other  person  should 
be  intrusted  with  that  operation.  We  must  not  be  understood  as  de- 
ciding more  than  the  case  now  before  us.  If  upon  arrival  in  some 
foreign  country,  with  which  the  master  is  unfamiliar,  he  should  re- 
quest the  charterer's  agent  to  secure  him  a  local  pilot,  and  the  agent 
should  refuse  to  do  so,  or  if  the  agent  should  assign  him  some  pilot 
known  to  the  agent  to  be  incompetent,  or  whose  personal  habits  were 
known  to  be  such  as  to  make  him  an  unsafe  person  to  be  intrusted  with 
responsibility,  questions  might  arise  which  would  have  to  be  deter- 
mined when  presented.    In  this  case  there  is  nothing  to  indicate  that 


Digitized  by  VjOOQ IC 


NOTE  TO  THE  YOLUND.  397 

Capt.  Nelson  was  incompetent  or  unfit  to  act  as  a  pilot  up  the  Hudson 
river.  The  happening  of  this  collision  does  not  establish  any  such 
proposition.  Many  competent  and  proper  navigators  have  at  times 
committed  faults  in  handling  their  vessels. 

Nor  are  we  persuaded  that,  although  the  Higginson  Company  se- 
lected Nelson  as  its  supercargo  and  paid  his  salary,  it  remained  his 
responsible  employer  when  he  was  engaged  in  the  operation  of  navi- 
gating the  vessel  for  the  shipowners,  especially  since,  as  we  construe 
the  charter,  the  master  need  not  have  allowed  him  to  conduct  the  navi- 
gation unless  he  was  satisfied  to  intrust  it  to  him,  and  if  dissatisfied 
could  have  removed  him.  The  Slingsby,  120  Fed.  753,  67  C.  C.  A. 
52.    We  find  no  error  in  assessment  of  damages. 

We  do  not  think  the  award  of  $12,000  as  damages  for  the  loss  of 
life  of  the  engineer.  Grade,  was  excessive.  He  was  31  years  old,  in 
perfect  health,  and  never  indulged  in  liquor.  He  was  earning  from 
$1,300  to  $1,500  a  year  and  left  a  wife  and  child. 

We  find  no  error  in  allowing  the  taxation  of  the  premiimis  on  li- 
belant's stipulations  for  costs.  It  was  quite  proper  to  present  their 
claims  in  the  admiralty  court,  and  the  present  custom  of  obtaining 
security  from  some  insurance  company  instead  of  from  personal 
friends  is  too  well  settled  to  be  disturbed. 

The  decrees  should  be  so  modified  as  to  hold  the  Volund  solely  in 
fault  for  the  collision,  with  half  costs  of  appeal  to  the  libelants  against 
the  Volund  and  interest.  Causes  remanded  to  the  District  Court  for 
appropriate  action. 

NOTE. 
Vessels,  Cargoes,  and  Persons  Iiiable  for  Collisions. 

I.  In  Qenkbal. 

[a]  (U.  S.  1906)  The  port  of  Portland,  a  municipal  corporation  created  by 
the  state  of  Oregon  to  which  are  delegated  the  powers  of  the  state  over  the 
navigable  waters  of  the  Columbia  and  WiUamette  rivers  at  the  city  of  Port- 
land, and  between  there  and  the  sea,  with  authority  to  improve  the  same,  and 
to  that  end  to  make  contracts,  employ  men,  and  do  all  other  acts  necessary  or 
convenient,  is  liable  in  damages  by  the  maritime  law  for  a  collision  caused  by 
tbe  negligence  or  fault  of  Its  employ^  in  charge  of  one  of  its  vessels  employed 
In  performing  the  duties  for  which  it  was  created. — United  States  v.  Port  of 
PorUand  (D.  C.)  147  Fed.  865. 

II.  Owners  ob  Other  Persons. 

[a]  (U.  S.  1870)  One  of  several  owners,  who  sails  a  vessel  on  shares,  under 
an  arrangement  between  himself  and  the  other  owners  whereby  he  in  effect 
has  become  the  charterer,  hiring  his  own  crew,  paying  and  victualing  them, 
paying  half  the  port  charges,  retaining  half  the  net  freight  after  the  port 
charges  are  taken  out,  and  paying  the  other  half  to  the  general  owners,  is  to 
be  considered  the  owner  pro  hac  vice;  and,  as  such,  is  liable  personally  for 
a  tortious  collision  with  another  vessel. — ^Thorp  v.  Hanunond,  79  U.  S.  (12 
Wall.)  408^  20  L.  Ed.  419. 

[b]  (U.  S.  1902)  The  charterer  of  a  vessel  is  affected  by  the  contributory 
negligence  of  persons  in  charge  of  her,  resulting  in  a  collision  with  another 
vessel.— (D.  a  1900)  The  Livingstone,  104  Fed.  918,  affirmed  51  C.  O.  A,  660, 
113  F^.  879. 

[c]  (U.  S.  1804)  If,  from  want  of  care  or  skill  of  the  master,  his  vessel  in- 
jures another  vessel,  the  owner  of  the  vessel  under  his  command  is  answer- 
able.—Stone  V.  Ketiand  (a  C.)  Fed.  Cas.  No.  13,483  (1  Wash,  a  a  142). 
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[d]  (U.  S.  1861)  Tbe  fact  that  tbe  master  of  a  fishing  schooner  left  her  at 
anchor  In  the  harbor,  without  any  one  on  board,  at  a  critical  state  of  the 
weather,  for  the  purpose  of  taking  his  supper  on  shore,  is  not  so  grave  a  fault 
as  to  require  him  to  bear  all  the  loss  occasioned  by  a  collision  resulting  from 
dragging  her  anchors  in  the  night,  It  appearing  that  he  made  all  reasonable 
attempts  to  get  on  board,  but  was  prevented  by  the  roughness  of  the  sea. — 
The  Echo  (D.  C.)  Fed.  Cas.  No.  4,264  (3  Ware,  289). 

[e]  (U.  S.  1894)  A  master  running  a  vessel  on  shares,  paying  all  wages  and 
expenses,  and  having  sole  control  of  navigation,  is  owner  pro  hac  vice,  and  for 
collision  resulting  from  negligence  of  himself  or  crew  the  owner  is  not  liable 
in  personam. — Webster  v.  Dlsharoon  (D.  C.)  64  Fed.  143. 

[f]  (U.  S.  1902)  The  fault  of  a  licensed  pilot  in  anchoring  a  foreign  vessel 
without  cargo  in  the  place  allotted  to  loaded  vessels  by  the  harbor  regulations 
is  not  attributable  to  the  vessel. — ^The  Severn  (D.  C.)  113  Fed.  578. 

[g]  (U.  S.  1902)  There  can  be  no  exemption  of  the  owners  of  a  vessel  from 
liability  for  a  collision  on  the  ground  that  she  was  in  charge  of  a  licensed 
pilot,  whose  taking  was  compulsory  under  the  law,  unless  it  is  affirmatively 
shown  that  the  pilot  was  solely  in  fault — Rich  v.  Hamburg-American  Packet 
Co.  (D.  C.)  117  Fed.  751. 

[h]  (Ala.  1853)  If  the  collision  was  caused  by  the  negligence  or  fault  of  the 
pilot,  and  the  owners  had  the  means  of  knowing  that  he  was  careless  and 
reckless,  they  are  responsible  for  the  injury. — Cook  v.  Parham,  24  Ala.  21. 

[1]  (La.)  The  owners  of  a  steamer  are  liable  for  a  collision  from  the  neg- 
ligence of  her  officers  and  crew. — (1839)  Vanlandingham  v.  Atchison,  14  La. 
73;  (1S44)  Enders  v.  The  Henry  Clay,  8  Rob.  30;  (1846)  Martino  v.  Boggs,  1 
La.  Ann.  74. 

f  j]  (La.  1872)  A  master  in  command  of  a  vessel  is  not  liable  in  a  personal 
action  for  damages  done  by  his  vessel  to  another  in  a  collision,  where  he  was 
not  on  board  his  vessel  at  the  time  of  the  collision. — De  Harde  v.  The  Magda- 
lena,  24  La.  Ann.  267. 

[k]  (Me.  1876)  An  action  cannot  be  maintained  by  the  owners  of  one  vessel 
against  the  general  owners  of  another  for  a  collision  caused  by  the  fault  of 
the  latter,  she  being,  at  the  time  of  the  injury,  in  the  possession  and  control 
of  the  master,  as  owner  pro  hac  vice,  sailing  her  "on  shares." — Somes  v.  White, 
65  Me.  542,  20  Am.  Rep.  718. 

[1]  (Mass.  1829)  A  pilot,  while  he  has  charge  of  a  vessel,  is  so  far  the  serv- 
ant of  the  owner  as  to  make  the  latter  liable  for  injuries  done  to  third  per- 
sons by  his  default  or  negligence. — ^Yates  v.  Brown,  25  Mass.  (8  Pidc.)  23. 

III.  Tugs  ob  Vessels  m  Tow. 
i.  In  General. 

[a]  (U.  S.  1907)  A  tow  which  is  without  power  and  passively  In  control  of 
a  tug,  and  which  was  not  chargeable  with  any  negligence  contributing  to  a 
collision  between  it  and  another  vessel,  cannot  be  held  liable  with  the  tug 
therefor,  on  the  theory  that  the  entire  tow  constitutes  one  vessel.  Decree 
(D.  a  1905)  141  Fed.  690,  affirmed.— The  Violetta,  82  C.  C.  A.  678^  153  Fed- 
1023 ;  The  Scows  8,  20  and  7,  Id. 

[b]  (U.  S.  1853)  Where  a  large  vessel,  a  ship.  Is  in  tow  of  a  small  one,  a 
steam  tug,  whose  navigation  is  directed  by  a  licensed  pilot  aboard  the  ship, 
the  tug  is  in  law  regarded  as  the  servant  of  the  ship;  and  being  thus  its 
agent,  and  so  bound  to  obey  its  orders,  is  not  responsible  for  damage  to  a  third 
vessel  in  collision  with  the  ship  in  the  proper  course  of  the  employment — 
Smith  V.  The  Creole  (C.  a)  Fed.  Cas.  No.  13,033  (2  WalL  Jr.  486),  reversing 
(D.  a  1852)  Fed.  Cas.  No.  13,032. 

[c]  (U.  S.  1854)  Since  a  tug  is  the  servant  of  the  vessel  towed,  the  tug  is 
not  liable  for  a  collision  between  the  tow  and  a  third  vessel,  though  in  fact 
at  the  time  of  the  collision,  the  tug  and  tow  were  steering  under  orders  from 
the  tug.— The  Sampson  (C.  C)  Fed.  Cas.  No.  12,280  (3  Wall.  Jr.  14). 

[d]  (U.  S.  1860)  A  vessel  under  the  exclusive  command  and  direction  of 
the  master  of  a  steam  tug,  which  is  towing  her,  is  not  liable  for  damages 
caused  by  a  collision  occurring  through  mismanagement  in  the  navigation  of 
the  tug.— Sturgis  v.  Boyer,  65  U.  S.  (24  How.)  110,  16  L.  Ed.  591,  affirming  (C. 
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C.  1858)  Fed.  Cas.  No.  6.317  (4  Blatchf.  18§) ;  modifying  (D.  C.  1857)  Fed.  Cas. 
No.  1.756. 

[e]  (U.  S.  1879)  A  tow  which  Is  itself  without  fault  is  not  liable  for  dam- 
ages resulting  from  a  collision  caused  by  the  fault  of  the  tug. — ^WesthofT  v. 
The  Oluf  (C.  O.)  Fed.  Cas.  No.  17.449  (3  Woods,  667). 

[f]  (U.  S.  1849)  Where  a  sailing  vessel  in  tow  of  a  steamer  is  left  at  a  pier, 
the  act  of  detaching  herself  from  the  steamer,  and  fastening  herself  to  the 
pier,  is  to  be  considered  her  act.  and  she  is  responsible  for  damage  done  to 
another  vessel  in  consequence  of  negligence  therein,  unless  she  affirmatively 
shows  that  she  was  abandoned  and  left  at  the  pier  in  opposition  to  her  wish- 
es.—Tyson  V.  The  Jason  (D.  C.)  Fed.  Cas.  No.  14.317. 

[g]  (U.  S.  1867)  A  vessel  in  tow  of  a  tug  is  not  responsible  for  the  manage- 
ment of  the  tug,  so  as  to  bar  her  from  recovering  damages  against  a  third 
vessel  for  a  collision  which  was  partly  attributable  to  the  fault  of  the  tug. — 
The  Alabama  (D.  C.)  Fed.  Cas.  No.  122  (1  Ben.  476). 

[h]  (U.  S.  1873)  The  boat  furnishing  the  motive  and  directing  power,  having 
the  pilot  in  the  pilot  house,  and  giving  the  signals  to  the  crew,  must  be  held 
responsible  for  the  proper  management  of  a  raft  in  tow. — The  W.  H.  Clark 
(D.  C.)  Fed.  Cas.  No.  17.482  (5  Hiss.  295). 

[1]  (U.  S.  1874)  The  tow  must,  as  between  herself  and  a  third  vessel,  bear 
the  responsibility  of  the  fault  of  the  tug  as  to  lights.— The  U.  S.  Grant  (D. 
C.)  Fed.  Cas.  No.  16,803  (7  Ben.  195). 

[Jl  (U.  S.  1877)  A  tug  employed  to  tow  in  and  land  a  vessel  at  a  particu- 
lar place  is  charged  with  the  duty  of  directing  the  vessel  towed  and  man- 
aging the  helm  in  making  the  landing,  and  is  liable  for  injuries  to  a  vessel 
at  a  wharf.— The  Southwest  (D.  C.)  Fed.  Cas.  No.  13,191  (2  Flip.  79). 

[k]  (U.  S.  1882)  That  a  schooner  lashed  to  the  side  of  a  tug.  which  has 
another  independent  tow  on  the  opposite  side,  has  on  board  a  pilot,  does 
not  render  the  tug  a  mere  servant  of  such  schooner,  so  as  to  exempt  the 
tug  from  responsibility  for  a  collision.— The  Charles  Allen  (D.  C.)  11  Fed. 
317. 

[1]  (U.  S.  1887)  A  tug  is  solely  responsible  for  a  collision  between  her  tow 
and  other  vessels  only  when  the  tow  is  wholly  under  her  control. — The  City 
of  Alexandria  (D.  C.)  31  Fed.  427. 

[m]  (U.  S.  1899)  A  fire  tug  owned  by  a  city,  and  forming  a  part  of  its  fire 
department,  is  not  exempt,  by  reason  of  its  employment,  from  the  duty  of 
exercising  ordinary  care  to  prevent  collision  with  other  vessels,  though  what 
constitutes  ordinary  care,  as  a  question  of  fact,  may  vary  with  the  exigen- 
cies of  the  service  in  which  it  is  at  the  time  engaged. — ^Henderson  v.  City 
of  Cleveland  (D.  C.)  93  Fed.  844. 

[nl  (U.  S.  1900)  An  ocean  steamship,  brought  up  the  Delaware  river  to 
Philadelphia  at  night  by  a  pilot,  and  anchored,  cannot  be  held  in  fault  for  a 
collision  while  at  her  anchorage  because  the  pilot  placed  her  outside  the 
anchorage  grounds  set  apart  by  the  regulations  of  the  port,  which  fact  was 
unknown  to  her  officers.— The  City  of  Reading  (D.  C.)  103  Fed.  696;  The 
City  of  Dundee.  Id. 

[o]  (U.  S.  1903)  It  is  the  settied  law  of  the  admiralty  of  the  United  States 
that  a  vessel  is  liable  for  a  collision  caused  by  the  negligent  acts  of  her  pilot, 
although  the  pilotage  was  compulsory. — Donald  v.  Guy  (D.  C.)  127  Fed.  228. 

[p]  (U.  S.  1904)  Where  the  navigation  of  a  fleet  consisting  of  a  tug  and 
two  barges  in  tow,  one  alongside  having  her  own  master  and  crew  and  the 
other  on  a  line,  is  in  charge  of  a  pilot  employed  by  the  owners  of  the  barges, 
who  is  on  the  first  barge  and  directs  all  movements,  the  tug  is  not  responsible 
for  the  position  of  the  fleet  in  the  channel,  nor  for  the  failure  of  the  barges 
to  carry  proper  lights,  and  cannot  be  held  liable  for- a  collision  between  the 
leading  barge  and  a  meeting  steamer,  resulting  from  a  violation  of  the  rules 
in  either  of  silch  respects.— The  Echo  (D.  C.)  131  Fed.  622. 

[q]  (U.  S.  1905)  Where  a  tug  acting  as  local  pilot  for  a  bark  anchored  her 
in  a  harbor  in  violation  of  a  reasonable  harbor  regulation,  the  bark  is  re- 
sponsible for  the  act,  and  liable  for  a  resulting  collision. — The  Admiral  Cecllle 
(D.  C.)  134  Fed.  673 ;   The  Multnomah,  Id. 

[r]  (U.  S.  1908)  Where  a  chartered  vessel  is  being  operated  by  the  owner 
on  the  charterer's  business,  and  she  Is  under  the  temporary  command  of  a 
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Sandy  Hook  pilot,  provided  and  paid  by  the  charterer  under  the  agreement, 
but  the  navigation  of  the  vessel  is  under  the  general  control  of  the  owner, 
in  case  of  collision  the  latter  Is  not  entitled  to  have  the  charterer  brought  in 
under  the  fifty-ninth  rule  to  respond  for  the  damages,  and  if  the  vessel  was 
negligent  while  under  the  charge  of  the  compulsory  pilot  the  vessel  was  in 
fault,  and  the  compulsory  pilot  cannot  be  deemed  the  agent  either  of  the 
owner  or  of  the  charterer.— The  Hathor  (D.  C.)  167  Fed.  194. 

[si  (La.  1870)  In  an  action  for  damages  against  a  vessel  for  collision,  no 
judgment  can  be  rendered  against  her,  if  she  was  not  in  fault,  and  was,  at 
the  time  of  the  collision,  being  towed. — Young  v.  The  Princess  Royal,  22  La. 
Ann.  388,  2  Am.  Rep.  731. 

[tl  (Mass.  1833)  Where  a  brig,  towed  by  a  steamboat,  which  was  en- 
gaged in  the  business  of  transporting  vessels  up  and  down  the  Mississippi, 
came  in  collision  with  a  schooner  through  the  negligence  of  the  master  and 
crew  of  the  steamboat,  over  whom  those  in  charge  of  the  brig  had  no  control, 
and  injured  her,  the  owner  of  the  brig  was  ?^ld  not  to  be  liable.— Sproul  v. 
Hemmingway,  31  Mass.  (14  Pick.)  1,  25  Am.  Dec.  350. 

[u]  (N.  Y.  1872)  The  owners  of  the  tow  are  not  responsible  to  a  third  ves- 
sel for  negligence  in  the  navigation  of  the  tug.— Silllman  y.  Lewis,  49  N.  Y. 
379. 

2,  Joint  or  Several  Liahility. 

[a]  (U.  S.  1892)  A  steamship  was  taken  in  tow  by  two  tugs,  under  an  agree* 
ment  that  the  tugs  should  have  practical  command  of  her,  and  the  masttf 
of  one  tug  stood  upon  the  ship's  deck  beside  the  ship's  master,  and  delivered 
orders,  which  were  communicated  by  the  latter  to  the  ship's  crew.  A  fault 
was  committed  by  the  other  tug,  wherein  it  was  followed  by  the  ship,  through 
orders  thus  delivered,  resulting  in  a  collision  with  a  steamer.  Held 
that,  while  the  tug  was  not  the  mere  agent  of  the  ship,  so  as  to  render  the 
latter  liable  under  the  rule  of  respondeat  superior,  yet  the  ship  was  a  par- 
ticipant in  the  fault,  and  on  that  ground  was  liable  with  the  tugs. — New 
York  &  Cuba  Mall  S.  S.  Co.  v.  The  Express,  The  N.  B.  Starbuck,  and  The 
Charm,  3  C.  C.  A.  342,  52  Fed.  890,  1  U.  S.  App.  658;  New  England  Terminal 
Co.  V.  The  Niagara,  The  N.  B.  Starbuck,  and  The  Charm,  Id.,  affirming  (D. 
C.  1890)  44  Fed.  392;  (D.  C.  1891)  46  Fed.  860;  disUnguishing  The  Doris 
Eckhoft  (1892)  50  Fed.  134,  1  C.  C.  A.  494,  1  U.  S.  App.  129. 

[b]  (U.  S.  1893)  A  vessel  guilty  of  fault  contributing  to  a  collision  with  a 
tow,  which  is  free  of  fault,  is  liable  therefor,  although  the  tug  in  charge  of 
the  tow  was  also  in  fault,  and  is  not  a  party  to  the  suit — ^The  E.  A,  Packer, 
7  C.  C.  A,  216,  58  Fed.  251,  14  U.  S.  App.  684;  ScuUy  v.  New  Jersey  Lighter- 
age Co.,  Id. 

[c]  (U.S.  1883)  A  tow  Injured  by  collision,  though  resulting  primarily 
from  the  fault  of  her  tug,  is  entitled  to  recover  against  the  other  vessel  if 
the  latter  was  guilty  of  a  fault  contributing  to  the  collision. — ^The  Frauconia 
(C.  C.)  16  Fed.  149. 

[dl  (U.  S.  1855)  A  libel  for  damages  caused  by  the  Joint  negligence  of 
two  vessels  may  be  maintained  Jointly  against  them;  and,  where  the  dam- 
age is  caused  by  the  joint  negligence  of  those  in  charge  of  the  vessels,  as 
servants  of  the  owners,  a  libel  may  be  sustained  against  the  owners  jointly. 
—Chase  v.  Crary  (D.  C.)  Fed.  Cas.  No.  2,626. 

[el  (U.  S.  1878)  Where  a  vessel  aground  is  run  into  by  a  tug  and  her  tow, 
the  tug  and  the  tow  are  each  responsible  for  its  negligence. — ^The  B^nk  Mof- 
fat (D.  C.)  Fed.  Cas.  No.  5,060  (2  Flip.  291). 

[f  1  (U.  S.  1882)  Where  a  tow  is  injured  partly  through  the  fault  of  an- 
other vessel,  the  latter  is  liable  for  the  full  damages,  although  the  tug  in 
charge  of  the  tow  committed  a  greater  fault. — The  Charles  Allen  (D.  C.)  11 
Fed.  317. 

[g]  (U.  S.  1884)  An  innocent  party  who  sustains  loss  by  reason  of  the 
concurrent  negligence  of  two  vessels  may  pursue  and  recover  the  entire  dam- 
ages from  either  wrongdoer. — ^The  St  Lawrence  (D.  C.)  19  Fed.  328. 

[h]  (U.S.  1886)  A  tow  damaged  by  a  steamer  may  recover  against  both 
tug  and  steamer  where  both  are  in  fault— The  A.  Demerest  (D.  C.)  25  Fed. 
921. 
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[1]  (U.  S.  1886)  A  bark  towed  by  a  tug  which  has  a  pilot  on  board,  but  it- 
self haying  a  pilot  who  has  general  control  of  the  navigation  of  both  tog 
and  tow,  is  liable,  in  part,  for  a  collision  occurring  through  the  negligence  of 
both  pilots.— The  0.  P.  Raymond  (D.  G.)  26  Fed.  281. 

[J]  (U.  S.  1886)  When  a  collision  is  caused  by  the  negligence  of  two  ves- 
sels, proof  that  the  disaster  could  have  been  prevented  by  one  of  them  is  not 
sufficient  to  exculpate  the  other.  The  entire  damage  may  be  recovered  from 
one  vessel,  though  both  be  in  fault,  if  one  only  is  served. — ^The  Troy  (D.  G.) 
28  Fed.  861. 

[k]  (U.  S.  1887)  A  large  vessel  in  tow,  and  in  charge  of  her  own  master 
and  crew,  who  participate  in  and  in  part  control  the  navigation,  is  Jointly 
liable  wiUi  the  tug  for  a  collision  caused  by  navigating  in  violation  of  a  local 
statute,  when  no  protest  Is  made  by  the  master,  nor  any  timely  effort  to  cor- 
rect the  fault— The  Doris  Eckhoff  (D.  0.)  32  Fed.  556. 

[1]  (U.  S.  1889)  A  bark  and  a  tug  are  both  responsible  for  a  collision  with 
a  sailing  vessel,  when  the  pilot  of  the  bark  is  in  charge  of  both,  and  the  col- 
lision occurs  through  his  fault— The  Maggie  S.  Hart  (D.  C.)  38  Fed.  765. 

[m]  (U.  S.  1889)  The  steamer  B.,  with  libelants'  goods  on  board,  came  into 
collision,  by  mutual  fault  with  the  steamer  G.,  a  vessel  belonging  to  the  own- 
ers of  the  B.  The  bills  of  lading  excepted  damages  by  collision,  "even  when 
occasioned  by  negligence  of  the  master  or  other  servants  of  the  shipowner." 
Beld  that  under  the  American  rule  making  each  vessel  liable  in  solido  in 
case  of  collision  by  mutual  fault,  the  owners  of  the  G.  were  liable  for  the 
entire  damage  to  the  goods  on  the  B.,  whether  the  exception  in  the  B.'s  bill 
of  lading  was  valid  or  not— The  Britannic  (D.  C.)  39  Fed.  395. 

[n]  (U.  S.  1904)  Where  by  a  single  contract  with  the  common  owner  two 
tugs  were  employed  generally  to  tow  a  steamer,  both  are  liable  for  an  injury 
to  another  vessel  through  a  collision  with  the  tow,  resulting  from  the  failure 
of  either  tug  to  properly,  perform  the  service. — Rebstock  v.  Gilchrist  Transp. 
Co.  (D.  G.)  132  Fed.  174. 

[o]  (U.  S.  1909)  When  cargo  or  passengers  on  board  of  one  of  two  collid- 
ing vessels  sustain  damages,  and  both  vessels  are  in  fault,  the  cargo  owners 
or  the  passengers  have  a  claim  recoverable  in  full  against  either  vessel  in  a 
suit  brought  against  her  for  that  purpose,  or  allowable  in  full  in  proceed- 
ings taken  by  the  owner  of  either  for  limitation  of  liability. — In  re  Eastern 
Dredging  Co.  (D.  G.)  182  Fed.  179. 

[p]  (Ohio,  1844)  If  a  collision  between  two  steamboats  was  the  mutual 
fault  of  both,  a  person  injured  is  entitled  to  recover  from  the  owner  of  ei- 
ther.—Hunt  V.  Holmes,  1  Ohio  Dec.  50. 

[q\  (Ohio,  1847)  The  owners  of  two  steamboats,  though  owning  no  in- 
terest in  each  other's  boats,  nor  personally  present  at  the  time,  are  Jointly 
and  severally  liable  for  injuries  to  the  person  of  a  third  innocent  party,  by 
a  collision  between  their  two  boats,  occasioned  by  the  carelessness  of  their 
two  pilots  while  navigating  the  Mississippi  river. — Goodrich  v.  Rogers,  1 
Ohio  Dec.  230. 

[r]  (Pa.  1858)  In  an  action  against  two  steamboat  captains  for  racing, 
and  causing  the  destruction  of  plaintifTs  canal  boat  defendants  are  not  Joint- 
ly liable  if  they  were  not  racing;  a  coincidence  of  intent  and  act  being  es- 
sential to  Joint  liability. — Manypenny  v.  Kester,  3  Phila.  56,  15  Leg.  Int  53. 

IV.  Gabqo  OB  Fbeioht  Monet. 

[a]  (U.  S.  1908)  Under  admiralty  rule  15,  freight  money  due  the  vessel's 
owner  cannot  be  seized,  nor  the  cargo  held  therefor,  in  an  action  in  rem  to 
recover  damages  in  a  collision  case. — ^The  Gharles  G.  Lister  (D.  G.)  161  Fed. 
585. 

V.  CONTBIBUTION. 

[a]  (U.  S.  1885)  Seamen,  being  responsible  to  third  persons  for  willful 
defaults  only,  are  not  liable  to  have  their  recovery  for  loss  of  personal  ef- 
fects applied  to  make  up  their  vessel's  share  of  loss  of  cargo  on  collision 
through  negligence;  but  otherwise  as  to  the  master's  effects,  for  he  is  re- 
sponsible to  cargo  owners  for  all  the  negligences  of  his  subordinates. — ^The 
City  of  New  York  (D.  G.)  25  Fed.  149. 

104  G.C.A.— 26 
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(181  Fed.  111.) 

UNION  CARBIDE  CO.  v.  AMERICAN  CARBIDE  CO. 

(Circuit  Court  of  Appeals,  Secoud  Circuit     June  29,  1910.) 

No.  225. 

Patxitts  (i  328*) — Infringement— Process  op  Producing  Caixjium  Cabbide. 
The  Wlllson  patent,  No.  563,527,  for  a  process  of  producing  calcium 
carbide  by  subjecting  lime  and  a  carbonaceous  deoxidizing  agent  to  the 
heat  of  an  electric  arc  in  an  electric  furnace,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern EHstrict  of  New  York. 

Suit  in  equity  by  the  Union  Carbide  Company  against  the  Ameri- 
can Carbide  Company.  Decree  for  defendant  (172  Fed.  136),  and  com- 
plainant appeals.    Affirmed. 

Appeal  from  a  decree  dismissing  the  bill  in  a  suit  to  restrain  the 
alleged  infringement  of  claim  1  of  patent  No.  663,527,  granted  July 
7,  1896,  to  Thomas  L.  Willson,  for  improvements  in  the  production 
of  calcium  carbide.  This  suit  may  properly  be  designated  the  "pro- 
cess suit"  to  distinguish  it  from  another  suit  pending  between  the  same 
parties  called  the  "product  suit." 

E.  N.  Dickerson,  Louis  C.  Raegener,  and  S.  L.  Moody,  for  appel- 
lant. 
Charles  Neave  and  Willis  Fowler,  for  appellee. 
William  Houston  Kenyon  and  Alan  D.  Kenyon,  amicus  curias. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  question  of  infringement  in  this  case  depends 
upon  ^he  result  of  the  inquiry  whether  the  defendant  employs  the  arc, 
as  distinguished  from  the  incandescent,  principle  in  its  electric  furnace 
in  the  manufacture  of  calcium  carbide.  The  burden  is  upon  the  com- 
plainant to  establish  by  a  fair  preponderance  of  testimony — and  not 
by  mere  scientific  speculation — ^that  the  defendant  does  use  the  arc. 
We  are,  however,  not  entirely  satisfied  that  the  complainant  has  sus- 
tained this  burden,  and  accordingly  feel  constrained  to  affirm  with 
costs  the  decree  of  the  Circuit  Court  upon  the  opinion  of  the  judge 
holding  it ;  and  it  is  so  ordered. 


(181  Fed.  93a) 

PUGET  SOUND  ELECTRIC  RY.  v.  FELT  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  8   19100 

No.  1,831. 

1.  Carriers  (8  347*) — Setttno  Down  Pa8senger9— Time  to  Aught— Jumpiho 
FROM  Moving  Train— Negligence. 

Where  a  carrier  either  did  not  stop  the  train  on  which  decedent  was 
riding  at  all  at  the  station  where  he  desired  to  alight,  or  did  not  stop 
for  a  sufficient  length  of  time  to  enable  him  to  get  off  while  the  train  was 
stationary,  decedent  was  not  per  se  negligent  in  alighting  while  the 
train  was  moving  slowly. 

[Ed.  Note.-— For  other  cases,  see  Carriers,  Cent.  Dig.  §S  1393,  1402;  Dec. 
Dig.  §  341.*] 
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2.  Carbiebs  (5  333*) — ^Alighting  fbom  Train—Oontbibutort  Negugence. 

A  passenger  is  not  negligent  in  alighting  from  a  moving  train  if  the 
speed  of  the  train  and  all  the  surrounding  circumstances  are  such  that 
a  person  of  ordinary  prudence  would  have  done  the  same  thing. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {9  1391-1393; 
Dec.  Dig.  §  333.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 

Action  by  Susan  E.  Felt  and  others  against  the  Puget  Sound  Elec- 
tric Railway.  Judgment  for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

See,  also,  175  Fed.  477. 

B.  S.  Grosscup  and  W.  C.  Morrow,  for  plaintiff  in  error. 
W.  C.  Sharpstein,  A.  P.  Black,  George  Clark,  and  Loveday,  Kelley 
&  McMillan,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  This  action  was  brought  in  the  court  below 
by  the  widow  and  minor  children  of  Horace  Felt,  deceased,  to  recover 
damages  alleged  to  have  been  sustained  by  reason  of  his  death  on  the 
20th  of  November,  1908.  The  deceased  got  upon  the  interurban  elec- 
tric railroad  train  of  the  plaintiff  in  error  rtmning  from  Seattle  to 
Tacoma,  in  the  state  of  Washington,  at  Auburn  station,  and  purchased 
a  ticket  to  Valley  City  station,  where  he  intended  to  get  off.  The  only 
alleged  grounds  of  negligence  on  the  part  of  the  railroad  company 
relied  upon  by  the  plaintiffs  in  the  court  below,  who  are  the  defendants 
in  error  here,  were  the  alleged  failure  of  the  defendant  to  stop  its  train 
at  Valley  Cily  a  sufficient  time  to  enable  passengers  to  alight,  and  the 
alleged  sudden  starting  of  the  train  from  Valley  City  station  with  a 
jerk,  thereby  causing  the  deceased  to  fall  against  and  under  the  train, 
resulting  in  his  death.  The  trial  having  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiffs,  the  defendant  company  has  brought  the  cause 
here  by  writ  of  error,  relying  upon  alleged  error  of  the  trial  court  in 
refusing  to  direct  a  verdict  for  the  defendant,  and  its  alleged  errors  in 
the  giving  and  refusal  to  g^ve  certain  instructions  to  the  jury. 

A  careful  perusal  of  the  record  fails  to  disclose  any  evidence  tending 
to  show  the  starting  of  the  train  from  Valley  City  with  a  jerk.  The 
evidence  is  substantially  conflicting  in  respect  to  the  length  of  time  the 
train  on  which  the  deceased  was  a  passenger  stopped  at  that  station, 
and,  indeed,  as  to  whether  it  stopped  there  at  all  on  the  occasion  in 
question.  More  than  one  witness  on  behalf  of  the  plaintiffs  testified 
that  it  did  not  stop  there,  while  there  was  some  testimony  on  the  part 
of  the  defendant  company  tending  to  show  that  it  stopped  for  from 
1  to  ll^  minutes.  The  train  consisted  of  three  coaches,  the  first  of 
which  was  a  smoker,  in  which  the  deceased  rode  with  a  companion 
named  Gentry,  and  one  or  two  other  men.  There  was  evidence  given 
going  to  show  that  the  deceased  and  Gentry  had  passed  the  afternoon 
in  a  saloon  in  Auburn  playing  pool  and  cards,  and  boarded  the  train 

*For  other  cases  see  same  topic  A  S  mxjmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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at  Aubum  about  6  o'clock  in  the  evening,  and  there  was  testimony 
tending  to  show  that  as  the  train  reached  Valley  City  the  deceased  was 
in  the  act  of  taking  a  drink  from  a  flask  or  bottle  of  whisky,  and  that, 
upon  discovering  that  the  place  was  the  station  at  which  he  desired 
to  get  off,  he  jumped  from  his  seat  and  started  for  the  door  of  the 
smoking  car,  and,  upon  reaching  the  lower  step  of  the  platform  of 
that  car,  took  hold  of  the  hand-hold  upon  the  car  and  jumped,  holding 
onto  the  handle ;  that  he  was  dragged  a  few  feet  and  then  fell  between 
the  platform  and  train;  that  the  emergency  bell  was  rung  by  the 
brakeman  and  the  motorman  brought  the  train  to  a  stop  about  150  or 
200  feet  from  the  south  end  of  the  platform,  when  the  body  of  the  de- 
ceased was  removed.  The  brakeman  referred  to  testified  on  behalf  of 
the  company  that,  "as  they  approached  Valley  City,  he  called  the  sta- 
tion several  times,  and  assisted  some  old  ladies  with  their  baskets  in 
alighting,  jumping  off  the  train  before  it  stopped,"  and  that,  when  he 
saw  the  deceased  about  to  get  off,  he  (the  witness)  jumped  down  to  the 
bottom  step  of  the  second  car  and  made  a  g^ab  for  the  deceased. 
"He  dragged,"  continued  the  witness,  "over  the  first  cattle  guard  all 
right,  and,  going  across  the  road  crossing,  I  said,  'For  God's  sake,  let 
go.'  I  knew  he  would  not  let  go.  I  didn't  know  whether  he  was  hurt 
at  the  first  crossing  or  not,  but  I  knew  the  second  cattle  guard  on  the 
other  side  would  catch  him,  because  they  were  built  opposite  to  the  first 
cattle  guard,  and  I  jumped  for  the  emergency  bell,  but  we  run  for,  I 
guess,  150  feet  before  we  stopped."  On  cross-examination  the  brake- 
man  testified  that  at  the  time  he  gave  the  signal  to  the  motorman  to 
go  ahead  from  Valley  City  he  did  not  see  any  one  trying  to  get  off  the 
second  car ;  that  he  did  see  some  men  on  the  platform  of  the  smoker, 
but  did  not  know  whether  they  wanted  to  get  off  or  had  just  gotten 
on.  "Before  I  gave  the  signal  to  start  the  train,"  continued  the  wit- 
ness, "I  did  not  look  to  see  whether  there  was  anybody  wanting  to  get 
off  the  smoker.  I  did  not  make  any  investigation  to  see  whether  there 
were  other  passengers  to  get  off  the  train.  I  was  in  a  hurry.  We 
have  to  hurry  to  make  the  time  and  make  the  stops  at  the  stations  as 
short  as  possible  in  order  to  make  the  time  we  are  required  to  make. 
It  is  jump  and  get  from  the  minute  you  leave  Seattle  until  you  get  to 
Tacoma." 

E.  S.  Bateman,  another  witness  for  the  defendant  company,  testified, 
among  other  things,  that  "the  car  was  moving  very  slowly  at  the  time 
Felt  attempted  to  get  off." 

In  view  of  the  testimony  here  referred  to,  it  is  plain  that,  unless  we 
are  prepared  to  hold  that  the  mere  alighting  by  a  passenger  from  a 
train  while  it  is  in  motion  is  per  se  negligence,  the  trial  court  would  not 
have  been  justified  in  taking  this  case  from  the  jury.  The  cases  in  re- 
spect to  that  question  are  very  numerous  and  are  more  or  less  conflict- 
ing. Our  opinion  is  that  where,  as  in  the  case  in  hand,  there  is  testi- 
mony tending  to  show  that  the  railroad  company  either  did  not  stop  at 
all,  or  did  not  stop  at  the  station  to  which  the  passenger  had  purchased 
a  ticket  for  a  sufficient  length  of  time  to  enable  him  to  get  oflf  while  the 
train  remained  stationary,  the  alighting  by  the  passenger  at  such  staticm 
while  the  train  is  moving  very  slowly  is  not  necessarily  negligence  on 
his  part,  and  that,  if  the  speed  of  the  train  and  all  tJie  surrounding 
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Circumstances  were  such  that  a  person  of  ordinary  prudence  would 
have  done  the  same  thing,  such  passenger  cannot  be  justly  said  to 
have  been  guilty  of  contributory  negligence. 

Such  was  the  effect  of  the  instructions  given  to  the  jury  by  the 
learned  judge  of  the  court  below,  and,  we  being  further  of  the  opinion 
that  the  instructions  given  sufficiently  covered  the  law  of  the  case,  we 
affirm  the  judgment. 

The  judgment  is  affirmed. 


(181  Fed.  941.) 

CATRON  et  al.  v.  SOUTH  BUTTE  MINING  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,811. 

1.  Mines  and  Minebals  (I  122*)— Convetanck  of  Surface— Bight  to  Sup- 

port. 

Where  the  surface  of  land  is  owned  by  one,  and  the  mineral  beneath, 
with  the  right  to  extract  the  same,  is  owned  by  another,  whether  the 
two  interests  have  been  created  by  a  conveyance  of  the  surface  with  a 
reservation  of  the  mineral,  or  by  a  grant  of  the  mineral  with  a  reserva- 
tion of  the  surface,  the  owner  of  the  mineral  right  is  bound  to  protect 
the  surface,  unless  the  right  to  destroy  the  surface  has  been  expressly 
reserved  in  terms  so  plain  as  to  admit  of  no  doubt 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  C^it  Dig.  f  243 ; 
Dec.  Dig.  §  122.*] 

2.  Mines  and  Minerals  (f  122*) — Conveyance  of  Surface— Deeds— Provi- 

sions FOR  Support— Construction. 

Certain  co-owners  of  a  mining  claim  conveyed  the  surface  by  separate 
conveyances  at  different  times;  each  deed  reserving  the  minerals  and 
the  right  to  extract  the  same,  and  covenanting  not  to  excavate  nearer 
to  the  surface  than  20  feet  One  deed  contained  a  covenant  by  the 
grantors  to  conduct  their  mining  operations  so  as  not  to  injure  the  sur- 
face rights  conveyed,  and  so  as  to  protect  the  surface  for  a  depth  of  20 
feet  thereunder.  The  other  deed,  while  covenanting  that  the  grantinrs 
should  leave  20  feet  below  the  surface  of  the  ground  for  support,  ex- 
pressly provided  that  they  did  not  obligate  themselves  to  support  or 
maintain  the  surface  by  timber  or  otherwise.  Held,  that  neither  deed 
absolved  the  grantors  fnHn  their  obligation,  implied  in  the  grant  of  the 
surface,  so  to  conduct  their  mining  operations  that  the  surface  should 
at  all  times  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Mines  and  Minerals,  CJent  Dig.  t  243 ; 
Dec.  Dig.  §  122.*] 

3.  Mines  and  Minerals  (§  125*) — Actions— Issues  and  Proof— Decree, 

Complainant,  the  owner  of  the  surface  of  a  mining  claim,  sued  to  quiet 
title  against  the  owners  of  the  minerals;  and  they  by  answer  alleged 
the  mineral  ownership,  with  the  right  to  extract  all  ores  therefrom,  pro- 
vided that  the  surface  should  not  be  damaged  or  In  any  way  Interfered 
with.  Complainant,  in  answer  to  defendant's  cross-bill,  alleged  its  right 
to  the  surface  and  all  country  rock  underlying  the  same  to  a  depth  of 
20  feet,  with  the  right  to  have  the  same  undisturbed,  damaged,  or  In 
any  way  interfered  with  by  any  of  defendants'  mining  operations.  Held, 
that  a  decree  enjoining  defendants  from  extracting  the  minerals  in  such 
a  way  as  to  injure  the  surface,  and  requiring  them  at  all  times  to  pro- 
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tect  the  surface,  was  not  beyond  U\e  Issues,  under  the  rule  that.  In 
rendering  a  final  decree  the  court  may  look  to  all  the  pleadings  in  the 
case  to  determine  the  issues  created. 
[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Dec.  Dig.  $  125.*1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

Suit  by  the  South  Butte  Mining  Company  against  Lulu  F.  Largey 
Catron,  as  administratrix  of  the  estate  of  Patrick  A.  Largey,  deceased, 
and  others.  From  a  decree  for  complainant,  defendants  appeal.  Af- 
firmed. 

On  February  23,  1902,  patent  was  issued  to  Patrick  A.  Largey,  Noah  Arm- 
strong, and  the  heirs  of  Robert  P.  Hopkins,  for  the  Otlsco  lode  mining  claim. 
Thereafter,  Armstrong  conveyed  his  interest  to  Largey,  and  on  .July  19,  1896, 
Largey  and  his  wife  executed  to  Emery,  Colbert,  and  Tong,  a  deed  for  their 
undivided  two-thirds  Interest  in  **the  following  described  surface  ground  of 
the  Otlsco  mining  claim."  Then  followed  the  description  of  the  portion  con- 
veyed, and  the  following:  "It  being  understood  that  the  surface  only  is  here- 
by conveyed,  and  that  all  minerals  and  metals  and  ores  below  the  surface, 
with  the  right  to  mine,  prospect  for,  and  extract  the  same,  is  hereby  re- 
served to  the  parties  of  the  first  part,  their  heirs,  representatives,  and  as- 
signs, and  exerted  and  excluded  from  and  not  passed  by  this  conveyance. 
But  the  said  parties  of  the  first  part,  their  heirs,  representatives,  and  as- 
signs, covenant  and  agree  that  they  will  not  mine  or  excavate  under  the  sur- 
face of  that  iwrtlon  of  the  lot  above  described,  and  which  is  covered  by  the 
said  Otlsco  lode,  nearer  to  the  surface  than  twenty  (20)  feet  from  the  present 
surface  of  the  ground,  but  will,  In  their  mining  operations,  leave  twenty  (20) 
feet  below  the  present  surface  of  the  ground  for  support  But  they  do  not 
obligate  themselves,  or  their  heirs,  representatives,  or  assigns,  to  support 
or  maintain  the  said  twenty  (20)  feet  by  timbers  or  otherwise,  but  only  not 
to  mine  or  excavate  within  twenty  (20)  feet  of  the  present  surface."  There- 
after the  Montana  Central  Railway  Company,  which  had  acquired  the  inter- 
est of  Colbert,  Emery,  and  Tong  under  said  deed  from  Largey  and  wife,  pro- 
cured a  conveyance  from  the  heirs  of  Robert  P.  Hopkins,  deceased,  and  later 
conveyed  its  interest  to  the  South  Butte  Mining  Company,  the  appellee  here- 
in. The  deed  from  the  heirs  of  Hopkins  to  the  Montana  Central  Railway 
Company  contained  the  following  provision:  "And  the  said  parties  of  the  first 
part,  for  themselves,  their  heirs,  personal  representatives,  and  assigns,  cove- 
nant and  agree  that  they  will  not  mine  or  excavate  under  the  surface  of  that 
portion  of  the  said  Otlsco  lode  claim  which  is  hereinbefore  described,  and 
hereby  conveyed,  nearer  to  the  surface  thereof  than  twenty  (20)  feet,  but 
will  so  conduct  their  mining  operations  as  not  to  injure  the  surface  rights 
hereby  conveyed,  and  so  as  to  at  all  times  abundantly  protect  said  surface 
with  a  depth  of  twenty  (20)  feet  thereunder." 

The  appellee,  as  complainant  in  the  court  below,  brought  the  present  suit 
to  quiet  its  title  as  against  the  claims  of  the  heirs  at  law  of  Patrick  A. 
Largey,  deceased,  the  appellants  herein,  and  others.  In  Its  amended  and 
supplemental  bill,  after  describing  the  portion  of  the  surface  ground  of  the 
lode  claim  conveyed  by  Largey  and  wife  to  Emery,  Tong,  and  Colbert,  It  pro- 
ceeds to  allege:  "That  there  is  excepted  from  the  land  herein  described  all 
the  ore,  quartz,  and  rock  In  place,  lying  beneath  the  surface  and  within  the 
limits  of  the  Otlsco  mining  claim."  All  of  the  defendants  In  their  answers 
and  cross-bills  asserted  a  claim  of  title  in  and  to  a  portion  of  the  lands 
described  in  the  bill.  Upon  the  Issues  made,  the  court  below  entered  a  de- 
cree, adjudging  that  the  ai>p«llee  Is  the  owner  in  fee  of  the  surface  of  the  said 
land,  together  with  the  right  to  have  the  said  surface,  with  20  feet  under- 
lying the  same,  undisturbed  by  mining  operations  or  otherwise,  and  also  Is 
the  owner  of  the  right  to  subjacent  support  for  the  said  surface ;  that  as  to 
said  lands  a  portion  of  the  defendants  (the  appellants  herein)  are  the  owners 
of  an  undivided  two-thirds  interest  in  and  to  all  the  ores,  leads,  lodes,  veins, 
and  ledges,  and  all  the  minerals  in  the  same,  and  the  decree  contains  the 
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farther  proviston:  ''Should  mining  operations  be  conducted  underneath  the 
said  surface  by  the  said  defendants,  or  any  of  them,  or  their  servants,  agents, 
or  successors  in  interest,  they  shall  so  conduct  their  mining  operations  as 
not  to  injure  the  said  surface  right,  and  so  as  to  at  all  times  abundantly 
protect  said  surface  with  a  depth  of  twenty  (20)  feet  thereunder." 

McBride  &  McBride,  T.  W.  Nowlin,  and  Crittenden  Thornton,  for 
appellants. 

John  A.  Shelton,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  as- 
signments of  error  bring  in  question  the  correctness  of  the  decree  in 
giving  the  appellee  the  right  of  subjacent  support  for  the  surface  of 
its  land  and  20  feet  thereunder,  and  requiring  the  appellants  so  to  con- 
duct their  mining  operations  as  not  to  injure  the  same.  The  appel- 
lants, the  Largey  heirs,  owning  two-thirds  of  the  lode  claim,  and  the 
Hopkins  heirs,  owning  the  other  one-third,  deeded  by  separate  convey- 
ances, at  different  dates,  their  interests  in  the  surface  ground  to  the 
grantors  of  the  appellee,  reserving  in  each  deed  the  minerals  and  the 
right  to  extract  the  same,  and  covenanting  not  to  mine  or  excavate 
nearer  to  the  surface  than  20  feet ;  the  Hopkins  heirs  covenanting  to 
conduct  their  mining  operations  so  as  not  to  injure  the  surface  rights 
conveyed,  and  so  as  to  protect  the  surface  with  a  depth  of  20  feet  there- 
under, and  the  Largey  heirs  covenanting  to  "leave  twenty  feet  below 
the  present  surface  of  the  ground  for  support/'  but  declaring  that  they 
did  not  obligate  themselves  to  support  or  maintain  the  said  20  feet  by 
timber  or  otherwise.  The  appellants  contend  that  by  the  insertion  of 
this  last  clause  in  their  deed  they  are  absolved  from  any  positive  duty 
of  protecting  the  surface. 

When  the  surface  of  land  is  owned  by  one,  and  the  mineral  beneath, 
with  the  right  to  extract  the  same,  is  owned  by  another,  it  is  imma- 
terial whether  the  two  interests  have  been  created  by  a  conveyance  of 
the  surface  with  a  reservation  of  the  mineral,  or  by  a  grant  of  the 
mineral  with  a  reservation  of  the  surface.  In  either  case  the  obliga- 
tion to  protect  the  surface  is  the  same.  Dand  v.  Kingscote,  7  M.  &  \V. 
174 ;  Marvin  v.  Brewster  Iron  Min.  Co.,  55  N.  Y.  538,  14  Am.  Rep. 
322 ;  Lord  v.  Carbon  Iron  Mfg.  Co.,  42  N.  J.  Eq.  157,  6  Atl.  812.  And 
it  is  well  settled  that  the  grant  of  the  surface,  with  a  reservation  of  the 
minerals  and  the  right  to  extract  the  same,  does  not  permit  the  de- 
struction of  the  surface,  unless  the  right  to  do  so  has  been  expressed 
in  terms  so  plain  as  to  admit  of  no  doubt.  Madden  v.  Lehigh  Valley 
Coal  Co.,  212  Pa.  63,  61  Atl.  559 ;  Williams  v.  Hay,  120  Pa.  485,  14 
Atl.  379,  6  Am.  St.  Rep.  719;  Coleman  v.  Chadwick,  80  Pa.  81,  21 
Am.  Rep.  93 ;  Jones  v.  Wagner,  66  Pa.  429,  5  Am.  Rep.  385 ;  Burg- 
ner  v.  Humphrey,  41  Ohio  St.  340;  Livingston  v.  Moingona  Coal  Co., 
49  Iowa,  369,  31  Am.  Rep.  150;  Collins  v.  Gleason  Coal  Co.,  140 
Iowa,  114,  115  N.  W.  497,  18  L.  R.  A.  (N.  S.)  736;  2  Lindley  on 
Mines,  §  818 ;  27  Cyc.  687,  788. 

In  Williams  v.  Hay  it  was  held  that  a  covenant  to  protect  the  surface 
will  be  implied  in  the  absence  of  all  words  to  that  effect,  and  solely 
from  the  nature  of  the  transaction.     In  that  case  the  deed  provided 
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that  the  grantor,  in  mining  and  removing  mineral,  *'shall  do  as  little 
damage  to  the  surface  as  possible.'*  It  was  contended  that  by  these 
words  there  was  granted  the  power  to  destroy  the  surface;  but  the 
court  said  that  an  absolute  right  to  surface  support  was  not  to  be  taken 
away  by  a  mere  implication  from  language  which  did  not  necessarily 
import  such  a  result.  So  in  Burgher  v.  Humphrey  the  court  held  that 
a  mining  lease,  in  which  it  was  stipulated  that  no  mining  operations 
should  extend  to  or  be  so  near  the  dwelling  house  or  bam  on  the 
leased  land  as  to  injure  the  same,  did  not  by  impUcation  give  the  lessee 
the  right  to  injure  the  surface  elsewhere;  and  in  Livingston  v.  Moin- 
gona  Coal  Co.,  where  there  was  a  reservation  of  minerals  and  the  right 
to  mine  the  same,  "without  thereby  incurring  in  any  event  whatever 
any  liability  for  injury  caused  or  damage  done  to  the  surface  of  the 
land  in  working  coal  mines,  minerals,"  etc.,  the  court  held  that  the 
grantors  were  tound  to  support  the  surface,  and  that  the  intention  to 
dispense  with  subjacent  support  had  not  been  manifested  by  clear  and 
unequivocal  language.  In  Davis  v.  Trehame,  6  Law  Reports,  460, 
Lord  Watson  said : 

"When  a  proprietor  of  the  surface  and  the  subjacent  strata  grants  a  lease 
to  the  whole  or  part  of  his  minerals  to  a  tenant,  I  think  it  is  an  implied 
term  of  that  contract  that  support  shall  be  given  in  the  course  of  working 
to  the  surface  of  the  land.  If  it  is  not  intended  that  that  right  should  be 
reserved,  the  parties  must  make  it  very  clear  upon  the  face  of  the  contract" 

Upon  a  careful  consideration  of  the  language  of  the  deed  of  the  ap- 
pellants, in  the  light  of  the  authorities,  we  are  not  convinced  that  the 
trial  court  erred  in  holding  that  the  grantors  therein  were  not  absolved 
from  the  obligation  to  support  the  surface.  That  obligation,  as  we 
have  seen,  was  implied  in  the  grant  itself.  To  qualify  that  obligation, 
the  grantors  stipulated  that  they  did  not  bind  themselves  or  their  rep- 
resentatives or  assigns  to  support  or  maintain  the  said  20  feet  by  tim- 
bers or  otherwise,  but  only  not  to  mine  or  excavate  within  20  feet  of 
the  present  surface.  All  that  they  can  claim  from  these  words  of  the 
deed  is  that  they  shall  not  be  called  upon  to  support  by  timbers  or  other 
artificial  means  the  superincumbent  20  feet.  They  are  not  thereby  ab- 
solved from  their  obligation,  which  is  implied  in  the  grant  of  the  sur- 
face, so  to  conduct  their  mining  operations  that  the  surface  shall  at 
all  times  be  sustained.    This  is  all  that  the  decree  requires  them  to  do. 

The  appellant  contends  that  the  decree  is  not  supported  by  the  bill, 
that  the  appellee  seeks  by  its  bill  a  decree  quieting  its  title  to  the  surface 
of  the  land  in  controversy,  and  that  a  complainant  cannot,  in  a  suit  to 
quiet  title  to  the  surface  only,  obtain  a  decree  enjoining  defendants, 
who  are  admitted  to  own  the  minerals  beneath  the  surface,  from  ex- 
tracting the  same  in  any  way,  especially  in  the  absence  of  special  alle- 
gations to  justifv  such  relief.  It  is  true  that  the  bill,  so  far  as  the 
Otisco  mining  claim  is  concerned,  seeks  only  to  quiet  the  appellee's 
title  to  a  portion  of  the  surface;  but  the  court,  in  rendering  a  final 
decree,  could  properly  look  to  all  the  pleadings  in  the  case,  and  the  is- 
sues thereby  created.  In  the  answer  of  the  appellants  to  the  amended 
and  supplemental  bill  they  alleged  their  ownership  to  the  minerals  ly- 
ing beneath  that  portion  of  the  surface  of  the  Otisco  claim  described 
in  the  bill,  with  the  right  to  mine  and  extract  all  ores  therefrom,  "pro- 
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vided  that,  in  the  exercise  of  such  right,  the  surface  of  said  ground 
shall  not  be  damaged  or  in  any  wise  interfered  with" ;  and  in  its  an- 
swer to  the  cross-bill  of  the  appellants  the  appellee  alleged  its  right  to 
the  surface,  and  all  country  rock  underlying  the  same,  and  all  of  the 
l^roimd  within  20  feet  underlying  the  same,  "undisturbed,  damaged,  or 
m  any  way  interfered  with  by  any  mining  operations  which  may  be 
carried  on,"  etc.,  beneath  the  said  20  feet.  The  trial  court,  therefore, 
did  not  go  beyond  the  issues  in  the  case  in  awarding  the  appellee  the 
relief  which  is  specified  in  the  decree. 
The  decree  is  affirmed. 


aSl  Fed.  945.) 

liA  FONOIBRB  COMPAONIB  D'ASSURANCES   OONTRB  LBS   RISQUBS 
DB  TRANSPORT  DB  TOUTB  NATURB  v.  DOLLAR. 

(Oircnit  Court  of  Appeals,  Ninth  Circuit    October  8,  1910.) 

No.  1,68a 

Insubancb  (f  477*) — Marine  Insubancb— General  Average  Expense— Tow- 
age TO  Port  of  Necessity. 

A  steamer,  insured  under  a  term  policy  providing  that  the  insurer 
should  not  be  liable  for  any  particular  average  loss  not  amounting  to  5 
per  cent  net,  was  proceeding  to  Hoqulam,  in  Gray's  Harbor,  for  a  cargo 
of  lumber  for  San  Francisco,  when,  in  entering  the  harbor,  she  broke  her 
rudder,  rendering  her  unseaworthy.  It  was  agreed  between  owner  and 
insurer  that  San  Francisco  was  the  nearest  port  where  she  could  be 
properly  repaired,  and  by  agreement  she  was  towed  to  Hoqulam,  loaded 
with  lumber,  and  towed  to  San  Francisco,  where  she  was  repaired.  Held, 
that  the  voyage  to  San  Francisco  was  one  of  necessity  to  a  port  of  re- 
pairs, and  the  exi)en8e  of  the  towage  was  in  the  nature  of  a  general 
average  charge,  for  the  benefit  of  both  owner  and  insurer,  and  for  which 
the  Insurer  was  liable. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  It  3248,  1249; 
Dec.  Dig.  §  477.* 

Marine  insurance,  general  average,  see  note  to  Pacific  Mail  S.  S.  Co. 
V.  New  York,  H.  &  R.  Min.  Co.,  20  C.  C.  A.  357.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  EHstrict  of  California. 

Suit  in  admiralty  by  Robert  Dollar,  trustee,  against  La  Fonciere 
Compagnie  D'Assurances  Contre  Les  Risques  De  Transport  De  Toute 
Nature.    Decree  for  libelant,  and  respondent  appeals.    Affirmed. 

For  opinion  below,  see  162  Fed.  563- 

Andros  &  Hengstler,  for  appellant. 

Charles  Page,  Edward  J.  McCutchen,  and  Samuel  Knight,  for  ap- 
pellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  appellant  insured  the  interest  of  the  ap- 
pellee in  the  steamer  Grace  Dollar,  at  San  Francisco,  on  the  20th  day  of 
January,  1903,  for  the  term  of  one  year,  from  loss  by  reason  of  perils 
of  the  sea;  the  insurer,  however,  not  to  be  liable  for  any  particular 
average  loss  not  amounting  to  5  per  cent.  net.    The  action  was  brought 

•For  oUier  cmm  tee  same  topic  jft  S  huhlmmr  in  Dec.  A  Am.  Diga.  1907  to  date,  4k  Rep'r  Indexe* 
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Ill  the  court  below  by  the  appellee  against  the  appellant  upon  that  pol- 
icy, and  the  case  was  there  submitted  upon  an  agreed  statement  of 
facts,  which  recites  that: 

"While  the  policy  was  in  force,  viz.,  on  Angust  31,  1903,  the  steamer  Grace 
Dollar  sailed  in  ballast  for  Hoqulam.  a  loading  port  in  Gray's  Harbor,  there 
to  load  a  cargo  of  lumber  and  to  bring  the  same  back  to  San  Francisco. 
While  entering  Gray's  Harbor,  the  master,  without  fault  on  his  part,  and  by 
reason  of  a  sea  peril,  missed  the  channel  and  touched  bottom,  thereby  severe- 
ly injuring  his  vessel's  rudder.  A  Jury  rudder  was  fitted  on,  and  she  was 
able  to  make  the  harbor  under  her  own  steam.  From  there  she  was  towed 
to  Hoquiam,  where  she  was  filled  with  lumber  in  her  forward  part,  so  that 
her  stem  was  brought  out  of  the  water  high  enough  to  allow  of  her  being 
beached,  and  a  better  Jury  rudder  fitted.  She  was  thereafter  beached,  a  Jury 
rudder  was  fitted,  and  she  was  again  towed  off,  and  then  taken  to  Wood's 
Mill,  in  Gray's  Harbor,  where  she  loaded  a  full  cargo  of  lumber;  the  in- 
surers having  consented  to  towage  to  San  Francisco  in  her  disabled  condi- 
tion, provided  she  should  take  a  cargo  of  lumber.  On  September  13th  she 
started  for  San  Francisco  in  tow  of  the  steam  tug  Rival,  at  which  port  she 
arrived  in  due  course.  There  was  no  opportunity  or  facility  at  any  of  the 
points  named,  except  San  Francisco,  to  obtain  the  repairs  necessary  to  make 
the  ship  seaworthy.  Like  facilities  existed  at  Portland,  Or.,  but  by  agree- 
ment between  the  parties  San  Francisco  was  accepted  as  the  nearest  port  at 
which  this  could  be  done,  and  under  this  agreement  the  vessel  proceeded  as 
aforesaid  to  San  Francisco,  instead  of  Portland.  Gray's  Harbor  is  a  safe 
place  at  which  a  vessel  may  He  protected  against  the  weather  at  all  times." 

Upon  her  arrival  at  San  Francisco,  the  damage  sustained  by  the 
vessel  was  repaired,  the  costs  of  which,  as  well  as  the  towage,  being 
paid  by  her  owners.  Thereupon  an  adjustment  was  made  in  which  the 
cost  of  towage  to  San  Francisco  was  treated  as  a  general  average 
charge.  The  libelant,  having  paid  the  charges  according  to  the  ad- 
justment so  made,  brought  the  action  to  recover  the  amount  thereof 
from  the  insurance  company,  which  denied  liability  on  the  ground  that 
the  cost  of  towage  was  not  properly  a  general  average  charge,  but  a 
particular  average  expense,  and  was  not  equal  to  5  per  cent,  of  the 
value  of  the  vessel. 

The  agreed  statement  of  facts  further  shows  that : 

"If  the  said  expense  of  towage  to  San  Francisco  be  in  law  a  particular 
average  charge,  the  libelant's  proportion  of  the  amount  of  this  and  other 
charges  of  a  particular  average  is  less  than  5  per  cent  net  of  the  amount 
Insured  by  respondent's  policy,  and  libelant  under  such  conditions  has  no 
claim  or  loss  thereunder,  by  reason  of  the  limitation  of  clause  1  of  the  pol- 
icy, which  provides  that  no  claim  of  partial  loss  or  particular  average  shall 
in  any  event  be  paid  under  said  policy  unless  amounting  to  at  least  5  per 
cent  net.  If  the  said  towage  expense  was  properly  stated  in  the  said  ad- 
justment as  a  general  average  charge,  the  insurance,  including  the  respond- 
ent, would  be  liable,  under  the  policy,  for  the  amount  thereof,  and.  In  such 
event,  the  respondent's  liability  under  the  said  pollcv  for  its  proportional 
share  of  all  general  average  expense  is  the  sum  of  $41.25.** 

The  sole  question  presented  for  decision  is  whether  the  cost  of 
towing  the  Grace  Dollar  from  Gray's  Harbor  to  San  Francisco  was  a 
general  or  a  particular  average  expenditure.  The  court  below  held 
that  it  was  in  the  nature  of  a  general  average  expense,  basing  its  deci- 
sion largely  upon  the  decision  of  Judge  Story  in  the  case  of  Potter  v. 
Ocean  Insurance  Company,  3  Sumn.  27,  Fed.  Cas.  No.  11,335. 

That  was  an  action  on  a  policy  of  insurance  dated  March  4,  1836, 
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whereby  the  Ocean  Insurance  Company  insured  Potter  "fourteen  thou- 
sand dollars  on  the  bark  Hannah,  at  sea  and  in  port,  for  and  during 
the  term  of  one  year,  commencing  the  risk  on  the  3d  of  March,  1836, 
at  noon.  Should  this  vessel  be  at  sea  on  a  passage  on  the  expiration 
of  the  year,  the  risk  to  continue  at  pro  rata  premium  until  her  arrival 
at  her  port  of  destination,  paying  one-half  per  cent,  additional  pre- 
mium, etc.,  at  and  after  the  rate  of  five  per  cent,  premium."  The  pol- 
icy contained,  among  other  things,  a  clause  that  "the  company  are  not 
liable  for  wages  or  provisions,  except  for  general  average."  On  the 
trial  it  appeared  in  evidence  that  the  bark  Hannah  sailed  from  New 
Orleans  on  the  4th  of  November,  1836,  with  a  cargo  destined  for  and 
to  be  landed  at  Tampico.  In  the  course  of  the  voyage,  on  the  9th  of 
the  same  month,  in  a  severe  squall,  both  of  the  masts  were  carried 
away;  and  on  the  11th  of  the  same  month  a  heavy  gale  was  ex- 
perienced, in  which  a  heavy  sea  struck  the  stern  boat  from  the  stern 
and  stove  it  to  pieces;  and  on  the  5th  of  December  following  the 
bark  arrived  at  Tampico  and  delivered  her  cargo.  The  necessary  re- 
pairs to  enable  the  bark  to  prosecute  any  further  voyage  could  not  be 
obtained  at  Tampico,  and  the  bark  returned  to  New  Orleans,  and  there 
the  repairs  were  made.  The  amount  of  those  repairs,  and  the  inci- 
dental expenses  of  the  return  to  New  Orleans  as  in  case  of  a  general 
average,  and  the  value  of  the  stem  boat,  were  claimed  by  the  plaintiff 
from  the  insurance  company.  The  company  paid  the  amount  admitted 
to  be  due  on  account  of  repairs,  but  contended  that  it  was  not  liable  for 
the  wages,  provisions,  and  other  expenses  incurred  in  the  return  voy- 
age to  New  Orleans  as  a  general  average,  (1)  because  the  contem- 
plated destination  of  the  bark  was,  in  the  regular  course  of  her  pro- 
jected voyage,  intended  to  be  directly  back  from  Tampico  to  New 
Orleans ;  (2)  because  it  could  not  be  treated  as  a  case  6f  general  aver- 
age, since  there  was  no  cargo  intended  to  be  taken  back  from  Tampico 
to  New  Orleans.  The  company  also  contended  that  they  were  not 
liable  for  the  loss  of  the  boat,  as  it  was  lost  in  another  and  a  distinct 
storm,  and  that  the  loss  would  not  amount  to  5  per  cent. 

It  appeared  in  evidence  that  the  cargo  was  shipped  at  New  Orleans, 
on  a  voyage  "from  New  Orleans  to  Tampico,  and  from  thence  back  to 
a  port  of  discharge  in  the  United  States."  The  cargo  was  shipped 
under  a  charter  party  which  contemplated  the  landing  of  the  cargo  at 
another  port,  Metamoras,  at  the  election  of  the  agent  of  the  ship  at 
Tampico.  The  master  in  his  deposition  swore  that  the  voyage  was  not 
intended  to  be  directly  back  to  New  Orleans ;  that,  on  the  contrary,  it 
was  his  intention,  after  delivery  of  the  cargo,  to  employ  the  bark  in  that 
way  which  should  be  most  for  the  interest  of  the  owner.  At  the  time 
he  had  in  contemplation  to  go  to  Tabasco  for  a  load  of  wood  to  carry 
to  New  York,  but  was  prevented  from  employing  her  in  that  way,  or 
any  other,  by  the  disaster.  He  also  swore  that  his  return  to  New 
Orleans  was  not  in  the  regular  course  of  the  projected  voyage,  but 
solely  for  and  from  the  necessity  of  the  repairs  to  be  made  there  as  the 
nearest  and  most  convenient  port  for  that  purpose.  The  counsel  for 
the  plaintiff  contended  (1)  that  under  the  circumstances  the  voyage 
to  New  Orleans  was  a  voyage  of  necessity  for  repairs ;  that  the  com- 
pany were  liable  to  the  usual  expense  of  wages,  provisions,  etc.,  for  that 
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voyage,  as  in  the  nature  of  general  average ;  (2)  that  the  loss  of  the 
boat  was  solely  attributable  to  the  disabled  and  crippled  condition  of 
the  bark  by  the  first  storm,  and  her  being  unable  to  be  kept  from  rolling 
in  the  trough  of  the  sea  by  the  want  of  any  proper  sails. 

Mr.  Justice  Story,  sitting  as  Circuit  Judge  in  the  case,  held,  among 
other  things,  that  the  wages,  provisions,  and  other  expenses  of  the  voy- 
age to  the  port  of  necessity,  for  the  purpose  of  making  repairs,  consti- 
tuted a  general  average;  that  it  makes  no  difference,  in  the  applica- 
tion of  the  principle  to  policies  of  insurance,  that  there  happens  to  be 
no  cargo  on  board,  so  that  there  is,  in  fact,  no  contribution  to  be  made 
by  the  cargo  or  by  freight;  for  general  average  does  not  depend  upon 
the  point  whether  there  are  different  subject-matters  to  contribute,  but 
whether  there  is  a  common  sacrifice  for  the  benefit  of  all  who  are  or 
may  be  interested  in  the  accomplishment  of  the  voyage ;  nor  does  it 
make  any  difference  in  the  application  of  the  principle  that  the  insur- 
ance on  which  the  question  arises  is  not  for  a  particular  voyage,  but  on 
time. 

Appellant  contends  that  there  are  substantial  distinctions  between 
the  case  cited  and  that  at  bar,  and  also  contests  its  soundness.  In  so 
far  as  the  question  here  involved  is  concerned,  we  see  no  substantial 
difference  between  the  two  cases.  Here  the  parties,  in  effect,  expressly 
stipulated  that  the  voyage  from  Wood's  Mill,  in  Gray's  Harbor,  to 
San  Francisco  (which  was  not,  as  said  for  the  appellant,  the  voyage 
originally  contemplated  by  the  parties),  was  a  voyage  of  necessity  to  a 
port  of  repair.  The  ship  had  not  reached  Hoquiam  at  the  time  she 
was  disabled,  and  never  did  do  so,  so  far  as  appears,  and,  as  a  neces- 
sary consequence,  never  did  take  aboard  the  cargo  of  lumber  she  en- 
gaged to  take.  When  she  became  disabled  on  entering  Gray's  Harbor, 
tiiere  was,  of  necessity,  but  one  of  two  things  to  be  done— obtain  re- 
pairs, or  await  eventual  destruction.  Being  without  cargo,  there  was 
no  freight  pending,  and  there  were,  consequently,  but  two  interests 
then  involved — the  interest  of  the  owners,  and  that  of  the  insurer. 
That  circumstance,  however,  does  not  preclude  the  adjustment  occa- 
sioned by  a  voluntary  sacrifice  being  made  on  general  average  princi- 
ples. In  that  condition,  and  under  those  circumstances,  the  Grace  Dol- 
lar was,  according  to  the  agreed  statement  of  facts,  "towed  to  Hoqui- 
am, where  she  was  filled  with  lumber  in  her  forward  part,  so  that  her 
stern  was  brought  out  of  the  water  high  enough  to  allow  of  her  being 
beached,  and  a  better  jury  rudder  fitted.  She  was  thereafter  beached, 
a  jury  rudder  was  fitted,  and  she  was  again  towed  off,  and  then  taken 
to  Wood's  Mill,  in  Gray's  Harbor,  where  she  loaded  a  full  cargo  of 
lumber;  the  insurers  having  consented  to  towage  to  San  Francisco 
in  her  disabled  condition,  provided  she  should  take  a  cargo  of  lumber." 
The  lumber  taken  on  board  by  the  disabled  ship  at  the  request  of  the 
insurer  was  manifestly  for  the  better  security  of  the  vessel  while  being 
towed  to  San  Francisco,  and  consequently  for  the  benefit,  in  part,  at 
least,  of  the  insurer ;  the  cost  of  which  towage  was,  in  our  opinion,  of 
a  general  average  nature,  and  the  payment  of  which  was  in  the  nature 
of  salvage,  and  for  the  benefit  of  the  insurer  as  well  as  the  owners. 

Not  only  are  we  unable  to  see  any  substantial  distinction  between  the 
present  case  and  that  of  Potter  v.  Ocean  Insurance  Co.,  but  we  think 
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the  decision  of  Justice  Story  in  that  case  in  line  with  what  was  said  by 
that  eminent  judge  in  delivering  the  opinion  of  the  Supreme  Court  in 
the  case  of  Columbian  Insurance  Co.  v.  Ashby,  13  Pet.  329,  10  L.  Ed. 
186.  See,  also,  Greely  v.  Tremont  Ins.  Co.,  9  Cush.  (Mass.)  415; 
Steamship  Carrisbrook  Co.  v.  London,  [1902]  2  K.  B.  681;  Mont- 
gomery V.  Indemnity  Mut.,  [1901]  1  K.  B.  147,  [1902]  734. 

It  seems  to  be  conceded  by  both  parties  to  the  present  controversy 
that  whether  an  act  is  general  or  particular  average  must  depend  upon 
the  nature  of  the  sacrifice,  and  not  on  whether  there  is  more  than  one 
contributory  interest. 

The  judgment  is  affirmed. 


(181  Fed.  949.) 

CCEUB  D'ALENE  LUMBER  CX).  v.  GOODWIN. 

(Circnlt  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,813. 

1.  Trial  (5  419*) — Motion  fob  Nonsuit— Waiveb. 

Denial  of  a  motion  for  nonsuit  at  the  close  of  plalntlflTs  evidence  is 
waived  by  defendant  introducing  its  evidence. 

[£d.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  S  982;  Dec.  Dig.  f 
419.*] 

2.  Pleading  (5  34*) — Complaint— Constbuction. 

Where  defendant  has  answered,  the  complaint  should  receive  a  liberal 
construction,  especially  when  challenged  by  an  objection  to  the  introduc- 
tion of  evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  f  72 ;  Dec.  Dig.  | 
34.^] 
8.  Masteb  and  Sebvant  (§  258*) — Injubies  to  Sebvant— Complaint. 

Where  a  complaint  for  injuries  to  plaintiff  as  off-bearer  from  an  edger 
in  defendant's  sawmill  allejsed  that  plaintiff  was  put  to  work  in  a  box  of 
rather  small  dimensions,  with  planks  coming  away  from  the  edger  passing 
him  on  both  sides,  requiring  him  to  remove  the  edgings  as  they  came  by, 
that  he  was  inexperienced  in  the  service,  and  was  not  warned  or  in- 
structed relative  to  the  danger  thereof,  and  that  he  was  struck  and  in- 
jured by  a  plank  propelled  along  the  table,  the  complaint  stated  a  cause 
of  action. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  S  258.*] 

4.  Masteb  and  Sebvant  (§  286*) — Injubies  to  Sebvant— Negligence  of  Mas- 
teb—Question  FOB  JUBT. 

In  an  action  for  injuries  to  an  off-bearer  from  an  edger  in  a  sawmill, 
whether  defendant,  in  view  of  plaintiff's  ignorance,  was  negligent  in  fail- 
ing to  give  plaintiff  special  instructions,  intended  to  prevent  injury,  held 
for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  II 
1044-1050;  Dec.  Dig.  {  286.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Idaho. 

Action  by  George  Goodwin  against  the  Coeur  d'Alene  Lumber  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

This  is  an  action  for  damages,  arising  on  account  of  personal  injuries  re- 
ceived, alleged  to  have  been  caused  by  the  negligence  of  the  plaintiff  in  error. 

•For  oUier  casei  lee  same  topic  A  8  nxtmbbb  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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Plaintiff  below,  the  defendant  here,  was  injured  while  at  work  In  an  edger 
pit  or  box  tailing  the  edgings  from  boards  or  planks  as  they  came  from  a  dou- 
ble edger.  The  table  which  carried  the  boards  was  5  feet  and  1  or  2  indies 
wide,  and  was  provided  with  rollers,  over  which  the  boards  were  moved  as 
they  came  from  the  machine.  These  rollers  were  four  in  number  after  leaving 
the  press  rollers.  The  press  rollers  were  arranged  one  set  in  front  and  one 
aft  of  the  edger  saws,  and  were  used  for  holding  the  planks  in  place  while 
passing  through  the  machine.  The  edger  pit  was  an  open  space  left  in  the 
table  between  two  of  the  rollers  over  which  the  planks  were  carried  away.  In 
dimensions  It  was  about  5  feet  1  inch  in  width,  the  width  being  crosswise  of 
the  table.  2%  feet  in  length,  and  2  feet  9  inches  in  depth.  The  last  roller 
formed  the  back  end  of  the  edger  pit,  in  front  of  which  was  constructed  a 
fender  about  8  inches  in  width,  extending  from  near  the  top  of  the  roller 
downward  on  an  incline  within  the  pit  The  purpose  of  the  fender  was  to 
guide  the  boards  as  the  ends  came  across  the  pit  above  the  roller  and  allow 
them  to  pass  on  to  the  table  below.  The  plaintiff  was  put  to  work  in  the  edger 
pit;  his  duty  being  to  shove  or  cast  the  edgings  from  the  planks  to  the  out- 
side of  the  table,  to  be  carried  away.  The  edger  being  of  the  double  pattern, 
boards  were  edged  at  the  same  time  upon  both  sides  of  the  table,  and  the  man 
in  the  pit  was  required  to  stand  between  these  boards,  as  they  came  away  from 
the  machine,  and  perform  the  work.  His  position  was  facing  the  edger ;  but 
his  work  required  him  to  shift  or  turn  about  more  or  less  to  clear  the  table  of 
the  edgings  as  they  came  down  the  table  along  with  the  planks.  The  distance 
from  the  last  pair  of  press  rollers,  or  those  Just  aft  of  the  edger,  was  about 
18  feet  or  possibly  18  feet  6  inches,  to  the  edge  of  the  pit.  and  21  feet  to  the 
roller  at  the  after  edge.  The  boards,  while  passing  through  the  pressure  roll- 
ers, were  driven  through  with  considerable  force  by  the  power  of  the  ma- 
chinery; but  when  released,  were  carried  on  by  their  own  momentum,  and 
could  be  checked  or  stopped  by  a  person  in  the  pit,  but  not  otherwise. 

Now,  in  view  of  this  construction  of  the  edger,  the  table  for  carrying  away 
the  boards  and  edgings,  the  edger  pit.  and  its  relation  to  the  ed^r.  and  the 
manner  in  which  the  whole  was  operated.  It  is  alleged  in  purport  by  the  plain- 
tiff that  defendant,  in  May,  1907,  employed  plaintiff  to  work  in  and  about  its 
sawmill ;  that  plaintiff  was  at  the  time  wholly  inexperienced  with  respect  to 
the  working  and  operation  of  the  machinery  of  sawmills ;  that  he  was  first 
set  to  work  on  the  log  decks  in  getting  logs  out  of  the  water,  and  about  a 
month  later  was  directed  to  work  in  the  edger  pit  "tailing  the  edger."  After 
describing  the  duties  required  of  plaintiff  in  that  position,  the  operation  of  the 
edger  and  edger  table,  the  dimensions  of  the  table,  the  dimensions  of  the  edger 
pit.  and  the  workman's  position  therein,  the  complaint  continues  as  follows: 

"That  said  work  which  plaintiff  did,  and  which  plaintiff  was  directed  to 
do  by  the  said  defendant  as  aforesaid,  was  dangerous  work;  that  the  place 
where  plaintiff  was  directed  to  stand  In  performing  said  work  and  labor  was 
not  large  enough  to  permit  plaintiff  or  any  laborer  to  stand  therein  and 
work  and  labor  with  safety  to  himself;  that  the  work  required  by  defend- 
ant of  plaintiff  as  aforesaid  was  too  great  for  one  person  to  perform,  and 
in  the  attempted  performance  thereof  was  fraught  with  great  danger  to 
plaintiff,  or  any  person  engaged  in  the  operation  of  such  work;,  that  the 
plaintiff  at  said  time  was  ignorant  of  the  danger  attendant  upon  the  per- 
formance of  said  labor,  and  waa  ignorant  and  inexperienced  as  aforesaid, 
and  did  not  know  or  appreciate  the  danger  incident  to  the  performance 
thereof,  but  that  the  defendant  at  all  of  said  times,  and  at  the  time  of 
putting  plaintiff  to  work  as  aforesaid,  did  know  and  fully  realize  that  said 
work  was  dangerous,  and  that  the  labor  required  was  too  great  to  be  per- 
formed by  one  ordinary  man  in  safety,  and  did  know  that  the  place  provided 
for  plaintiff  to  work  was  not  sufficiently  large  to  enable  plaintiff  to  work 
with  safety  to  himself;  but  that  said  defendant  did  not,  nor  did  any  of  its 
agents  or  officers,  give  plaintiff  any  instructions  whatever  as  to  the  dangers 
attendant  upon  such  work,  or  inform  him  of  the  dangerous  place  in  which 
he  was  required  to  work,  or  of  the  fact  that  more  work  was  required  of 
him  than  could  be  safely  performed  by  one  laborer;  that  the  mill  of  de- 
fendant in  which  plaintiff  was  put  to  work  as  aforesaid  is  a  very  large  mill, 
having  a  large  capacity  for  the  manufacture  of  lumber,  and  that  it  Is  the 
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custom  In  mills  of  such  capacity  universally  to  have  more  than  one  man 
employed  to  do  the  work  required  to  be  done  by  plaintiff  as  aforesaid,  all 
of  which  facts  were  known  to  defendant,  but  unknown  to  plaintiff.    •    •    • 

"That  plaintiff  at  the  time  of  said  accident  was  of  the  age  of  26  years, 
and  had  not  had  ordinary  experience,  and  did  not  at  said  time  have  even 
ordinary  knowledge  of  dangers  Incident  to  and  connected  with  the  operation 
of  sawmills  in  general,  and  of  the  work  as  aforesaid  in  particular,  and  had 
not  the  ability  and  understanding  to  know  and  appreciate  the  dangers  of 
said  position,  or  even  common  ordinary  dangers  incident  to  and  in  connection 
with  the  operation  of  sawmill  machinery  and  of  machinery  in  general,  and 
then  and  there  knew  no  more  about  such  machinery,  or  any  machinery,  than 
a  child  of  the  age  of  14  years  and  of  ordinary  intelligence. 

"That  on  or  alwut  June  9,  1907,  and  after  plaintiff  had  been  employed 
for  eight  days  tailing  the  edger  as  aforesaid,  and  while  plaintiff  was  in  the 
discharge  of  his  duties  as  aforesaid,  and  exercising  reasonable  care  and 
caution,  and  without  any  fault,  negligence,  or  carelessness  on  the  part  of 
plaintiff,  plaintiff's  right  leg  was  caught  between  a  board  passing  from  the 
edger  table  to  the  table  with  live  rollers  beyond  the  place  where  plaintiff 
was  standing,  and  plaintiff  was  pushed  and  dragged  by  means  thereof  until 
his  leg  was  fastened  and  pinioned  against  the  said  table  beyond  said  edger 
table,  and  pinched  and  crowded  between  said  table  and  the  said  board,  and 
the  flesh,  muscles,  tendons,  bones,  and  blood  vessels  of  plaintiff's  said  right 
leg  were  bruised,  wounded,  lacerated,  and  mangled  in  a  most  shocking  and 
painful  manner,  and  the  cords  and  ligaments  of  said  leg  were  so  cut,  bruised, 
and  mangled  that  plaintiff  was  forced  to  quit  said  employment  as  afore- 
said; and  plaintiff  went  to  a  hospital  and  received  treatment  therein  at  the 
town  of  Coeur  d'Alene,  and  afterwards  at  other  places,  and  was  in  the  care 
of  physicians  until  finally  in  December,  1907,  after  two  operations  had  been 
performed  in  a  vain  attempt  to  cure  said  injury,  it  became  necessary  to 
amputate  and  cut  off  said  leg  in  order  to  save  plaintiff's  life,  and  in  Decem- 
ber, 1907,  said  leg  was  amputated  and  removed  at  a  point  about  two  inches 
above  the  knee  joint ;  that  said  amputation  of  said  leg  was  caused  and  made 
necessary  by  the  injury  received  by  plaintiff  as  aforesaid  in  the  mill  of  de- 
fendant •  •  •  And  said  board  which  caught  plaintifTs  leg  as  aforesaid 
was  a  very  wide  board,  and  came  across  said  table  and  projected  and  filled 
a  large  portion  of  the  space  provided  for  plaintiff  to  stand  in,  and  left  no 
remaining  room  sulficient  for  plaintiff  to  stand  and  perform  the  labor  re- 
quired of  him." 

To  this  complaint  a  demurrer  was  interposed,  on  the  ground  that  it  did 
not  state  facts  suflScient  to  constitute  a  cause  of  action,  and  was  overruled 
by  the  court.  After  answer,  and  the  cause  having  gone  to  trial,  the  suffi- 
ciency of  the  complaint  was  again  objected  to  by  way  of  demurrer  to  the 
evidence.  This  objection  was  also  overruled.  At  the  close  of  plaintiffs  testi- 
mony, defendant  moved  for  a  nonsuit  This  was  denied.  Again,  at  the 
dose  of  all  the  testimony,  the  defendant  moved  for  an  Instructed  verdict 
dismissing  the  cause,  which  was  also  denied.  The  cause  being  submitted, 
and  verdict  and  Judgment  rendered  for  plaintiff,  the  defendant  prosecutes  Its 
writ  of  error. 

R.  E.  McFarland,  for  plaintiff  in  error. 

R.  T.  Morgan  and  Edwin  McBee,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
Two  questions  are  presented  on  this  record  for  consideration :  First, 
whether  the  complaint  is  sufficient ;  and,  second,  whether  the  motion 
for  a  directed  verdict  should  have  been  allowed.  The  motion  for  a 
nonsuit  was  waived  by  the  defendant  introducing  its  evidence  after 
the  motion  was  denied  by  the  court. 
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The  suflSciency  of  the  complaint  is  challenged  upon  the  theory  that 
it  reveals  too  much,  in  that  it  shows  that  the  hazard  of  the  employ- 
ment, whatever  it  was,  was  an  open  and  obvious  one,  and  that,  by 
engaging  in  the  service,  the  plaintiff  assumed  whatever  risk  of  danger 
attended  it.  The  defendant  having  answered,  the  complaint  should 
now  receive  a  liberal  construction ;  and  this  would  be  equally  so  when 
challenged  by  objection  to  the  introduction  of  evidence  to  support  it 
It  must  be  conceded  that  there  is  some  ambiguity  in  the  complaint,  and 
much  that  is  conclusion  merely ;  but  it  does  show  that  the  plaintiff  was 
put  to  work  in  a  box  of  rather  small  dimensions,  as  stated  in  the  com- 
plaint, about  two  feet  wide  and  three  feet  long,  with  planks  coming 
away  from  the  edger  passing  him  upon  both  sides,  and  required  to 
remove  the  edgings  as  they  came  by,  which,  coupled  with  the  allega- 
tion that  he  was  inexperienced  in  the  service,  and  was  not  warned  nor 
instructed  relative  to  the  danger  attending  it,  would  seem  to  exhibit  a 
good  cause  of  action,  all  intendments  being  in  favor  of  the  sufficiency 
of  the  complaint.    The  first  objection  is  therefore  not  well  assigned. 

As  to  the  next  question,  the  evidence  tends  to  show  that,  after  the 
plaintiff  had  worked  about  four  weeks  on  and  about  the  decks  rolling 
logs  and  pulling  them  out  of  the  water,  he  was  put  to  work  by  the  fore- 
man of  the  mill  in  the  edger  pit;  that  he  was  wholly  inexperienced 
in  that  service,  and  so  advised  the  foreman,  but  that  the  foreman,  not- 
withstanding, did  not  warn  him  of  any  danger,  nor  instruct  him  how 
to  avoid  such  as  impended ;  that  the  foreman  agreed  to  pay  him42.75 
per  day,  which  was  25  cents  per  day  more  than  he  had  been  getting 
previously,  and  that  much  more  than  was  paid  to  the  man  whose  place 
he  took  in  the  edger  pit.  In  telling  how  the  accident  happened,  the 
plaintiff  says : 

'*There  was  a  whole  lot  of  edgings  come  out  at  the  same  time  together, 
and  a  few  boards  probably,  and  there  was  a  whole  lot  of  edgings  come  oat 
at  this  time;  and  I  stooped  over  to  get  the  edgings,  and  I  raised  up«my  leg 
to  sto<^  over  to  catch  them,  and  a  wide  board,  about  18  or  20  feet  long,  I 
should  Judge,  came  out  from  the  edger  and  struck  me  here,  under  the  knee, 
and  jammed  my  leg  up  against  the  roller  and  bruised  it,  and  then  there  was 
another  board  come  out  and  kept  pushing  that  one  on ;  and  I  stayed  in  there 
for  a  good  while,  and  the  boards  kept  pushing  out — ^it  couldn't  go  back — the 
saw  was  there." 

He  further  relates  that  there  were  two  band  saws  composing  the 
edger ;  that  one  is  called  the  "bie  side"  and  the  other  the  "small  side" ; 
that  one  of  them  cuts  all  the  big  logs,  and  the  other  the  small  lo^s ;  that 
at  the  time  two  boards  came  out  at  the  same  time,  there  bemg  two 
edger  men  working  at  the  double  edger ;  and  that  his  duty  was  to  push 
the  edgings  off  the  table  and  cast  them  down  on  an  endless  chain  at  the 
sides  to  be  carried  away  to  the  slasher.  Further  on,  he  states  that, 
when  the  edgings  were  getting  away  from  him,  he  turned  right  around 
from  the  saw  to  catch  tne  edgings,  turning  to  his  left,  and  the  board 
came  out  from  the  big  saw,  and  struck  him  under  the  right  laiee  from 
behind — the  big  edger,  when  facing  the  same,  being  on  his  right  Fur- 
ther, he  says : 

"I  tussled  with  the  board  for  quite  a  whUe  until  I  got  it  out  I  screamed 
and  hollered,  and  nobody  came  to  me,  so  I  got  out  as  best  I  could.    I  lifted 
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the  end  of  the  board  up  as  well  as  I  could,  and  when  I  lifted  It  up,  of  course, 
the  saws  pushed  it  out,  and  it  run  along." 

This  occurred  in  the  afternoon ;  but  plaintiff  went  back  to  work,  and 
continued  all  the  next  day,  and  the  day  following  until  noon,  when  he 
told  the  foreman  of  his  injury.  The  foreman  directed  him  to  go  to  the 
office  and  get  a  ticket  to  the  hospital,  which  he  did.  He  remained  at 
the  hospital  about  two  days.  Not  liking  the  physician,  he  left,  and 
employed  another  doctor,  and  afterwards  went  to  work  elsewhere. 
He  worked  from  place  to  place  until  December,  when,  becoming  very 
ill,  he  went  to  the  Harrison  hospital.  On  examination  by  the  physi- 
cian in  charge,  it  was  found  that  he  was  afflicted  with  acute  inflamma- 
tion of  the  bone,  about  the  knee  joint  and  above  and  below  it,  termed 
"osteomyelitis,"  which  culminated  in  amputation  of  his  leg  at  the  upper 
third  of  the  thigh. 

A  witness  who  seemed  to  be  familiar  with  the  operation  of  the 
double  edger  testified  that  there  was  danger  in  the  pit,  providing  the 
board  was  so  long  that  it  was  not  released  from  the  press  rollers  when 
the  end  of  it  crossed  the  pit. 

Among  the  witnesses  for  the  defendant  was  one  H.  W.  Strathem, 
who  was  a  millwright  and  of  long  experience  in  the  operation  of  saw- 
mills. He  described  the  edger  pit  minutely  by  dimensions  as  de- 
scribed in  the  statement  preceding  this  opinion.  As  to  the  roller  back 
of  the  pit,  he  says : 

"There  is  a  plank  put  in  so  that  if  a  board —  They  are  liable  to  bend  up 
or  bend  down  as  the  case  may  be,  so  there  Is  a  plank  set  at  an  angle  so  that 
it  will  strike  that  plank  and  work  up  to  the  roU  and  go  straight  over  the 
roll." 

In  the  witness'  opinion  the  edger  pit  was  a  safe  place  in  which  to 
work.  He  described  a  board  passing  through  the  edger  as  coming 
pretty  fast,  but  said  that  after  it  leaves  the  edger  the  force  dies  off, 
and  that  if  it  should  strike  a  man  it  would  be  without  force.  On  cross- 
examination,  when  asked  whether  a  green  hand  in  the  pit  was  liable 
to  get  hurt,  he  answered : 

''I  don't  think  a  man  woiild  put  a  man  in  there  unless  he  notified  him.  I 
know  I  never  do." 

And  further,  in  effect,  that,  as  a  prudent  millman,  he  would  give 
such  warning. 

The  foreman  testified  that,  when  he  employed  plaintiff,  he  told  him 
that  the  only  danger  was  "that  the  boards  would  catch  him  and  shove 
him  out  of  the  hole."  Further,  that  at  the  time  of  the  accident  the 
mill  was  running  on  logs  in  length  from  12  to  16  feet,  with  once  in  a 
while  a  small  log  from  18  to  20  feet ;  that  he  had  seen  a  man  pushed 
out  upon  this  table ;  that  the  man  who  succeeded  plaintiff  got  pushed 
out  by  looking  around  to  the  back  of  the  mill;  and  that  a  20-foot 
board  would  just  about  catch  a  man,  was  all. 

John  F.  Smith,  a  millwright,  and  another  witness  for  the  defendant, 
testified  as  follows:  , 

"Q.  Now,  suppose  that  a  man  while  tailing  that  edger  should  turn  with 
bis  right  side  towards  the  edgers  and  stoop  over  with  his  hand  near  the 
rollers  behind  him,  stand  on  one  foot  and  raise  his  right  leg  until  his  knee 
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is  on  a  level  with  the  surface  of  the  edger  table,  and  an  18-foot  board  were 
to  come  out  of  the  edgers  and  down  the  table  and  strike  him  In  the  knee 
joint,  the  Inside  of  the  knee  Joint,  on  the  right-hand  side,  would  It  have 
force  enough  to  drag  or  push  him  up  against  this  roller  so  as  to  Injure  his 
knee?  A.  If  he  turned  his  right  side  to  the  edger?  Q.  Yes,  sir.  A.  I  don*t 
think  it  would  strike  him  with  force  enough  to  pin  him  in  there.  It  might 
push  him  over  the  rolls  If  it  got  a  square  strike  at  him.  I  don*t  see  how  It 
could  pin  him  In  there." 

A  little  later  the  witness  continued : 

•*It  requires  a  certain  amount  of  skill  there,  or  a  man  must  get  accustomed 
to  the  kind  of  work  that  he  Is  doing.  It  Is  a  pretty  busy  place  when  smail 
stuff  Is  coming  through  that  edger." 

There  is  a  dispute  in  the  evidence  as  to  the  length  of  time  the  plain- 
tiff had  a  helper ;  the  plaintiff  saying  but  a  short  time,  while  the  de- 
fendant claims  that  there  was  one  present  during  the  whole  time  plain- 
tiff worked  in  the  pit. 

Such,  in  effect,  is  the  testimony  adduced  bearing  upon  the  particular 
controversy  submitted  for  consideration. 

Counsel  for  plaintiff  in  error  has  reduced  the  inquiry  to  a  narrow 
limit.  By  his  seventh  assignment  of  error  he  alleges  and  shows  that 
the  trial  court  took  the  question  whether  the  defendant  had  provided 
the  plaintiff  with  a  reasonably  safe  place  in  which  to  work  from  the 
jury,  saying  to  them  that  the  evidence  offered  by  the  plaintiff  was  in- 
sufficient upon  which  to  warrant  them  in  finding  upon  that  issue.  The 
other  point,  whether  the  plaintiff  had  or  had  not  a  helper,  is  now  im- 
material, as  it  is  not  shown  that  the  helper  in  any  way  instructed  him 
touching  the  danger  attending  the  service. 

That  the  service  was  attended  with  much  danger,  dependent  upon 
the  length  of  the  board  being  edged  and  trimmed,  there  can  be  but  little 
question.  If  the  boards  were  of  the  length  of  20  feet  or  more,  they 
would  be  driven  across  the  edger  pit  with  great  force  by  the  action  of 
the  press  rollers,  and  if  the  workman  was  caught  by  them  he  would  be 
forced  out  of  the  box.  It  is  quite  evident  that  a  person  might  be 
caught  just  as  plaintiff  claims  his  injury  occurred.  Even  if  the  board 
was  not  of  the  length  of  20  feet,  it  might  be  driven  forward  by  another 
board  following  it  through  the  press  rollers,  and  do  a  like  damage. 

The  plaintiff  was  an  adult,  being  26  years  of  age,  and  the  presump- 
tion obtains  that  he  would  comprehend  and  appreciate  the  ordinary 
dangers  attending  the  operation  of  machinery  with  which  he  was  fa- 
miliar, or  about  which  he  had  worked  for  some  length  of  time.  In  this 
instance,  however,  his  position  was  behind  the  edger,  and  18  or  20 
feet  away  from  it,  and  having  nothing  to  do  with  its  operation.  When 
set  to  work  in  the  box,  he  advised  the  foreman  that  he'was  wholly  in- 
experienced in  that  service;  but,  notwithstanding,  he  was  neither 
instructed  as  to  the  operation  of  the  machine  nor  warned  of  the  espe- 
cial danger  that  would  attend  him  in  his  work.  At  least,  there  was 
evidence  to  this  effect  to  go  to  the  jury.  For  the  uninformed  and  un- 
wary, the  edger  pit  constituted  a  veritable  trap,  as,  when  the  boards 
were  coming  from  the  edger  across  the  pit  loose,  there  was  no  danger, 
but  when  long  and  rigid,  being  not  yet  released  from  the  press  rollers, 
or  when  being  driven  forward  by  another  board  from  behind,  there 
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was  abundant  peril  and  the  liability  to  injury  was  |^reat.  The  peculiar 
situation,  and  the  latent  danger  attending  it,  required  of  the  foreman, 
when  advised  of  the  inexperience  of  the  employe,  that  he  give  special 
instructions  that  injury  might  be  avoided.  Upon  the  whole,  we  are 
of  the  opinion  that  the  court  properly  submitted  the  cause  to  the  jury 
upon  this  question  alone.  See  Stager  v.  Troy  Laundry  Company,  38 
Or.  480,  63  Pac.  645,  53  L.  R.  A.  459;  Verdelli  v.  Gray's  Harbor  Com- 
mercial Co.,  115  Cal.  517,  47  Pac.  364. 

Some  question  is  made  that  the  damages  assessed  are  excessive, 
based  upon  the  contention  that  the  necessity  for  the  amputation  of  the 
limb  was  not  caused  by  the  hurt  that  plaintiff  received,  but  sprang  from 
an  independent  trouble.  However  this  may  be,  we  do  not  find  that  the 
question  was  ever  submitted  to  the  court  below,  and  it  is  not  properly 
here  for  our  consideration. 

The  judgment  is  affirmed. 


(181  Fed.  955.) 

In  re  T.  A.  McINTYRE  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    August  11,  1910.) 

No.  314. 

1.  Corporations  (§  123*) — Repledge  by  Pledgee. 

T^ere  a  stock  certificate  was  pledged  to  stockbrokers  as  security  to 
protect  them  against  loss  from  transactions  on  the  market  for  the 
pledgor's  account,  the  brokers  had  no  right  to  pledge  the  certificate  for 
their  own  debts. 

[Ed.  Note. — For  other  cases,  see  Corporations,  (Tent  Dig.  SS  509,  610; 
Dec.  Dig.  S  123.* 

Rights  and  liabilities  of  pledgees  of  stock,  see  note  to  Frater  y.  Old 
Nat  Bank,  42  C.  C  A.  135.] 

2.  Embezzlement  (§  16*) — Repledge  of  Pledged  Collaterals. 

Where  a  customer  pledged  stock  with  brokers  to  secure  them  against 
losses  from  transactions  on  the  market  for  the  customer's  account  a 
repledge  of  the  customer's  stock  by  the  brokers  to  secure  their  own 
debts  at  a  time  when  the  customer  had  no  transaction  pending  with 
them,  and  when  they  were  Indebted  to  him,  constituted  larceny. 

[Ed.  Note. — For  other  cases,  see  Embezzlement,  CJent  Dig.  K  17,  18, 
21 ;  Dec.  Dig.  §  16.*] 

3.  Corporations  (§  123*) — ^Title  to  Pledged  Property— Estoppel. 

Where  the  owner  of  stock  pledged  the  certificate  with  brokers  to  se- 
cure them  against  losses  in  transactions  to  be  had  for  his  account,  in- 
dorsing a  transfer  of  the  certificate  in  blank,  he  thereby  exposed  him- 
self to  the  risk  of  losing  the  stock  which  was  subsequently  pledged  by 
the  brewers  for  their  own  debts,  if  the  pledgee  in  good  faith  and  for  a 
valuable  consideration  found  it  necessary  to  sell  the  stock  in  order  to 
secure  payment  of  advances,  under  the  doctrine  of  estoppel,  but  did  not 
by  such  transfer  part  with  his  title  to  the  stock  in  the  event  the  pledgee 
found  it  unnecessary  to  sell  the  stock  In  order  to  satisfy  the  debt  for 
which  it  was  pledged. 

[Ed.  Note. — For  other  cases,  see  CJorporations,  Cent  Dig.  §  539;  Dec. 
Dig.  §  123.*] 

4.  Bankruptcy  (§   140*) — Pledged   Property—Identification— Recovery. 

The  owner  of  a  stock  certificate  pledged  it  with  his  brokers  as  secur- 
ity for  losses  that  might  occur  In  certain  contemplated  stock  transac- 

*For  otb«r  caaei  see  same  topic  A  5  numbxb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  iDdezee 
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tions,  and  they  without  authority,  and  while  the  owner  has  no  transac- 
tion pending  and  was  not  in  debt  to  them,  pledged  the  stock,  with  other 
securities,  for  a  loan.  After  the  brokers  became  bankrupt,  the  pledgee 
satisfied  the  loan  out  of  other  securities,  retaining  the  original  certificate 
so  pledged  until  it  was  delivered  to  the  bankrupts*  trustee.  Hold,  that 
the  pledgor  was  entitled  to  recover  the  certificate  as  his  sole  property 
from  the  bankrupts'  trustees,  and  was  not  required  to  suffer  the  same  to 
be  sold  with  the  remaining  securities  pledged  for  such  loan,  and  to  con- 
tribute proportionately  with  all  the  securities  pledged  to  the  payment 
of  the  loan. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  {  140.*] 

5.   COBPORATIONS    (§    123*)— PLEDGE    OF    STOCK— USB    OF    PBOPEBTT    BY    BaII^E 

—Recovery. 

Petitioner  owned  stock,  which  she  loaned  to  brokers,  with  permission 
to  use  the  same  in  their  business;  the  stock  to  continue  her  property, 
and  remain  in  her  name  on  the  books  of  the  corporation,  and  dividends 
to  be  paid  to  her.  The  brokers  pledged  the  stock,  with  other  collateral, 
as  security  for  a  loan,  and  after  the  brokers  became  bankrupts  the  loan 
was  paid  by  the  application  of  other  collateral,  and  the  stock  was  de- 
livered to  the  bankrupts'  trustees.  At  the  time  of  bankruptcy  it  was 
worth  $10,350,  and  at  the  time  it  was  ordered  sold  by  the  trustee  it  was 
worth  $16,750.  Held,  that  the  stocA:  was  not  unlawfully  pledged,  it  hav- 
ing survived  the  risks  to  which  petitioners*  contract  with  the  brokers 
exposed  it,  and,  having  been  fully  identified,  it  remained  her  stock,  sub- 
ject to  such  liens  and  obligations  as  had  accrued  against  it  with  her 
consent,  and  that,  though  it  was  bound  to  contribute  with  the  other  stock 
to  the  payment  of  the  loan  for  which  it  was  pledged  it  was  (Mily  bound 
to  contribute  on  the  basis  of  its  value  at  the  time  of  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec  Dig.  S  123.*] 

Petitions  to  Review  and  Appeals  from  an  Order  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York. 

In  the  matter  of  bankruptcy  proceedings  by  T.  A.  Mclntyre  &  Co. 
Mary  H.  Hudson  and  another  petition  to  review,  and  appeal  from,  an 
order  of  the  District  Court  of  the  Southern  EHstrict  of  New  York 
disposing  of  certain  property  of  which  the  bankrupts*  trustees  had 
taken  possession.     Reversed  and  remanded. 

See,  also,  174  Fed.  627,  98  C.  C.  A.  381;  176  Fed.  552,  100  C.  C 
A.  140;  104  C.  C.  A.  424,  181  Fed.  960. 

Ceylon  H.  Lewis  and  Will  B.  Crowley,  for  appellant  Hudson. 

Putney,  Twombly  &  Putney  (L.  H.  Hall,  of  counsel),  for  peti- 
tioner and  appellant  Pippey. 

Irving  L.  Ernest  and  Wellman,  Gooch  &  Smyth  (Frederich  Sco- 
field,  of  counsel),  for  appellee  Stone. 

Edward  P.  Ward,  for  appellee  and  respondent  Connor. 

D.  Raymond  Cobb,  for  respondent  trustees. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  For  some  time  prior  to  April  24, 
1908,  the  firm  of  T.  A.  Mclntyre  &  Co.  had  been  engaged  in  the  gen- 
eral brokerage  business  in  the  city  of  New  York.  On  that  day  the 
petition  in  bankruptcy  was  filed  against  the  firm  and  the  individual 
members  thereof,  and  receivers  were  appointed.     Adjudication  fol- 

•For  other  caaei  see  same  lopic  &  5  mumbbr  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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lowed  on  May  21,  1908,  and  on  July  24,  1908,  trustees  were  elected 
and  qualified. 

On  March  4,  1908,  the  Metropolitan  Trust  Company  made  a  loan 
to  the  firm  of  $200,000,  receiving  as  collateral  therefor  certain  certi- 
fied checks,  bonds,  and  certificates  of  stock  indorsed  so  as  to  pass  by 
delivery.  It  was  agreed  between  them  that  substitutions  might  from 
time  to  time  be  made  in  the  securities  pledged.  After  bankruptcy, 
and  on  April  24th,  the  trust  company  applied  the  certified  checks 
toward  the  payment  of  the  loan,  and  thereafter  from  time  to  time 
proceeded  to  sell  some  of  the  pledged  securities,  until  on  May  6th 
it  had  realized  enough  to  repay  the  principal  and  interest  of  the  loan. 
It  then  held  a  cash  balance  of  $832.16  and  the  following  securities, 
which  it  had  not  found  it  necessary  to  sell,  viz.:  300  shares  Inter- 
nationsd  Power  Company,  common;  200  shares  American  Can  Com- 
pany, preferred ;  18  shares  Pullman  Company ;  and  66  shares  United 
States  Steel,  preferred. 

On  May  26th  an  order  was  made  directing  the  trust  company  to 
turn  over  this  cash  balance  and  these  securities  to  the  receivers,  which 
was  done,  and  receivers  or  trustees  have  ever  since  held  possession  of 
them.  The  order  further  directed  all  persons  making  claim  to  any  of 
the  stock,  bonds,  and  securities  to  file  their  claims  with  the  referee  in 
bankruptcy,  to  whom  as  special  master  was  referred  the  determination 
of  all  rights,  titles,  and  interests  in  and  to  any  and  all  of  the  said  cer- 
tificates of  stock  or  the  proceeds  thereof,  and  the  special  master  was 
directed  to  "adjust,  determine,  and  adjudicate  the  rights,  titles,  inter- 
ests, equities,  claims,  and  liens  in  and  to  any  of  the  certificates  of  stock 
or  the  proceeds  thereof,  pledged,"  etc. 

Appeal  of  Pippey. 

On  March  14,  1908,  Pippey,  being  then  the  owner  of  certificate  No. 
10,277  for  18  shares  of  Pullman  Company  common  stock  standing  in 
his  name,  indorsed  a  transfer  in  blank  on  the  certificate  and  delivered 
the  same  to  Mclntyre  &  Co.  as  security  for  transactions  thereafter  to 
be  had  between  them,  no  authority  to  repledge  the  stock  being  given 
to  Mclntyre  &  Co.  Transactions  were  had,  some  stock  was  bought 
and  sold,  and  on  April  9th  all  pending  transactions  were  closed  out  by 
the  sale  of  100  shares  Union  Pacific,  and  the  firm  owed  to  Pippey 
about  $500.  On  April  23d  Mclntyre  &  Co.  pledged  Pippey's  Pull- 
man stock  with  the  trust  company  as  a  substituted  collateral  security 
for  the  loan  of  $200,000.  On  April  25th  Pippey  applied  to  the  re- 
ceivers for  the  return  of  his  certificate,  and  was  informed  that  it  was 
in  the  possession  of  the  trust  company.  On  April  30th  he  demanded 
it  from  the  trust  company,  and  directed  them  not  to  sell  the  same.  By 
May  6th  the  company  had  liquidated  its  claim  of  $200,000  out  of  the 
securities  sold,  and  still  held  Pippey's  certificate  for  18  shares  of 
Pullman  Company.  On  May  16th  he  again  demanded  return  of  the 
stock,  and,  that  being  refused,  brought  a  replevin  action  against  the 
trust  company  in  the  Supreme  Court  of  the  state  to  recover  said  stock. 
The  order  directing  the  trust  company  to  turn  over  the  certificate  to 
the  receivers  and  enjoining  Pippey  from  prosecuting  his  replevin  suit 
was  made  on  May  26th. 
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It  IS  now  contended  that  the  District  Court  had  no  jurisdiction  to 
make  such  an  order,  so  far  as  Pippey  and  his  stock  were  concerned. 
Whether  or  not  that  court  had  jurisdiction  to  authorize  its  officers  to 
take  possession  of  the  property  of  a  third  person,  not  then  held  by  the 
bankrupt,  but  in  the  hands  of  another  person,  who  asserted  no  title  to 
it,  a  controversy  as  to  its  possession  between  the  owner  and  the  cus- 
todian being  then  actually  pending  in  the  state  court,  so  that  the  prop- 
erty had  been  brought  within  the  jurisdiction  of  such  state  court,  is 
a  question  we  need  not  now  decide.  No  appeal  from  or  petition  to 
revise  this  order  was  taken  within  the  time  allowed ;  but  Pippey  ap- 
peared before  the  special  master  and  litigated  his  case.  It  will  be 
necessary  only  to  determine  whether  or  not  he  is  now  entitled  to  the 
return  of  his  stock,  the  identity  of  which  has  at  no  time  been  lost. 
The  certificate  No.  10,277,  which  the  trustees  now  hold,  is  the  very 
same  one  which  he  intrusted  to  Mclntyre  &  Co.  on  March  14,  1908. 
The  stock  was  deposited  with  Mclntyre  &  Co.  merely  as  security  to 
protect  them  against  any  losses  from  transactions  on  the  market  for 
Pippey *s  account.  The  firm  had  no  right  to  pledge  them  for  any  of 
its  own  debts.  When  it  did  pledge  them  to  the  trust  company,  the  day 
before  its  failure,  the  firm  had  no  transaction  pending  and  was  itself 
indebted  to  Pippey.  This  was  a  larceny  of  his  stock.  Tompkins  v. 
Morton  Trust  Co.,  91  App.  Div.  274,  86  N.  Y.  Supp.  520;  Kavanaugh 
V.  Mclntyre,  128  App.  Div.  722,  112  N.  Y.  Supp.  987.  No  one  disn 
putes  that  proposition.  By  reason  of  the  circumstances  that  when 
he  left  the  certificate  with  the  brokers  it  was  duly  indorsed  with  a 
transfer  in  blank  executed  by  himself,  he  exposed  himself  to  risk  of 
losing  his  stock  if  the  person  to  whom  it  was  pledged,  in  good  faith, 
for  a  valuable  consideration,  found  it  necessary  to  sell  it  in  order  to 
secure  payment  of  his  advances.  That  would  be  solely  because  Pip- 
pey would  be  estopped  from  asserting  his  title  against  the  person 
who  had  parted  with  value  on  the  faith  of  the  transfer  he  had  signed. 
But  the  pledgee  has  not  found  it  necessary  to  sell  the  Pullman  stock, 
It  has  repaid  itself  from  other  items  of  the  pledged  property.  It  no 
longer  has  any  lien  on  such  property.  It  can  no  longer  avail  of  any 
doctrine  of  estoppel.  Pippey's  title  to  his  stock  is  absolute.  He  is  en- 
titled to  the  certificate  which  represents  that  title.  The  trustees,  in 
the  language  of  the  United  States  Supreme  Court,  "have  no  better 
right  in  [it]  than  the  bankrupt."  Thomas  v.  Taggart,  209  U.  S.  385, 
28  Sup.  Ct.  519,  52  L.  Ed.  845. 

Instead  of  directing  the  trustees  to  return  his  stock  to  Pippey,  the 
court  has  ordered  it  to  be  sold  and  the  proceeds  put  into  a  fund  with 
the  proceeds  of  the  300  shares  International  Power  Company  and  the 
200  shares  American  Can  Company  and  the  $832.16  surplus  realized 
by  the  trust  company  from  the  securities  which  it  sold  to  repay  the 
$200,000  loan.  In  this  fund  Pippey  is  to  share  with  others  whose 
stock  was  improperly  pledged  by  the  brokers  with  the  trust  company 
and  sold  by  it.  The  amount  coming  to  him  would  be  less  than  his 
stock.  This  is  practically  applying  the  principle  of  general  average 
to  the  situation.  The  pledge  is  treated  as  a  common  adventure,  the 
securities  sold  as  a  sacrifice  for  the  common  benefit,  to  which  all  in- 
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terests  are  required  to  contribute.  We  do  not  think  Pippey  can  be 
thus  required  to  contribute.  If  he  had  been  left  undisturbed  to  prose- 
cute the  replevin  suit,  he  would  have  recovered  the  specific  piece  of 
property,  which  he  owned,  had  identified,  and  was  entitled  to.  By 
not  appealing  from  the  original  order,  and  by  prosecuting  his  claim  of 
his  stock  in  the  bankruptcy  court,  he  did  not  abandon  any  of  his  legal 
rights,  nor  obligate  himself  to  contribute  to  the  reimbursement  of 
any  one  whose  stock  had  been  sold. 

The  only  authorities  cited  in  support  of  the  proposition  contended 
for  are  Chamberlain  v.  Greenleaf,  4  Abb.  N.  C.  (N.  Y.)  185;  Gould 
v.  Central  Trust  Co.,  6  Abb.  N.  C.  (N.  Y.)  381 ;  Whitlock  v.  Sea- 
board Bank,  29  Misc.  Rep.  84,  60  N.  Y.  Supp.  611.  The  first  of  these 
had  no  application  to  the  facts  of  this  case.  The  other  two  are  Spe- 
cial Term  decisions,  which  have  been  held  by  the  Appellate  Division 
not  to  control  when  property  stolen  from  its  real  owner  is  found  un- 
sold in  the  possession  of  the  assignee  of  the  thief.  Tompkins  v.  Mor- 
ton Trust  Co.,  91  App.  Div.  285,  86  N.  Y.  Supp.  520. 

So  much  of  the  order  as  relates  to  Pippey's  stock  is  reversed,  and 
cause  remanded,  with  instructions  to  direct  the  trustee  to  return  his 
stock  to  him,  or,  if  it  has  been  sold,  to  turn  the  proceeds  over  to  him. 

Appeal  of  Mary  H.  Hudson. 

Mrs.  Hudson  is  the  owner  of  the  '*200  shares  American  Can  Com- 
pany, preferred,"  which  was  not  sold  by  the  trust  company,  and  was 
identified  and  demanded  by  the  appellant.  The  facts  differ  from 
those  in  Pippey's  Case  in  an  important  particular.  Mrs.  Hudson  did 
not  deposit  her  stock  with  Mclntyre  &  Co.  as  security  for  transactions 
on  her  account.  She  loaned  it  to  the  firm  for  use  in  its  business ;  it 
being  agreed  between  them  that  the  stock  "was  to  continue  the  prop- 
erty of  Mrs.  Hudson,  and  to  remain  in  her  name  on  the  books  of  the 
respective  companies,  and  the  dividends  are  to  be  paid  to  her."  She 
brought  no  replevin  suit.  The  original  certificates  remained  with  the 
trust  company  until  after  it  had  repaid  itself  by  the  sale  of  other  se- 
curities, and  were  then  turned  over  to  the  trustee.  At  the  time  of 
the  bankruptcy,  her  stock  was  worth  $10,350.  At  the  time  the  order 
now  under  review  was  made  it  was  worth  $16,750.  The  order  re- 
quired the  stock  to  be  sold,  and  the  whole  amount  paid  into  the  fund, 
but  liquidated  Mrs.  Hudson's  claim  against  the  fund  at  $10,350  only, 
on  which  basis  she  is  to  share  and  contribute. 

The  stock  could  have  been  "used  by  the  firm  in  its  business,"  at 
the  same  time  continuing  her  property,  only  in  the  way  in  which  Mc- 
lntyre &  Co.  used  it,  viz.,  as  collateral  to  loans  which  the  firm  effected. 
It  cannot,  therefore,  be  treated  as  "stolen  stock,"  as  in  Pippey's  Case, 
although,  having  survived  all  the  risks  to  whicii  her  contract  with 
the  firm  exposed  it  and  been  fully  identified,  it  remained  her  stock, 
subject  to  such  liens  and  obligations  as  have  accrued  against  it  with 
her  consent.  It  should  therefore  contribute  with  the  other  securities 
similarly  situated,  sold  and  unsold,  to  the  payment  of  the  loans  to 
secure  which  it  was  rightfully  pledged.  But  when  it  has  responded  to 
that  obligation  it  remains  her  property,  and  she  is  entitled  to  have  it 
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returned  to  her.  This  would  be  effected  by  delivering  the  stock  to 
her  upon  her  paying  into  the  fund  the  sum  of  $10,350,  which  was  its 
value  at  the  time  of  the  bankruptcy,  treating  it  as  if  it  had  been  then 
used  to  repay  the  loan.  On  that  basis  it  should  contribute  to  repay 
the  loan,  and  on  the  same  basis  Mrs.  Hudson  should  share  in  any 
surplus.  There  is  no  equity  in  selling  her  stock  at  $16,750  and  allow- 
ing her  to  share  on  the  basis  of  $10,350  only. 

We  see  no  reason  to  disturb  the  finding  of  the  District  Court  as 
to  disbursements  charged  against  this  particular  fund. 

The  order  is  reversed  as  to  Pippey  and  Hudson,  and  cause  re- 
manded, with  instructions  to  take  further  action  in  conformity  with 
this  opinion. 


(181  Fed.  90a) 

In  re  T.  A.  McINTYRB  &  CO. 

(Circuit  Ck>urt  of  Appeals,  Second  Circuit    Augost  11,  1910.) 

No.  291. 

1.  Tbusts  (§  858*) — Conversion  by  Trustee— Subsequent  Replacement  o» 

Monet. 

Where  a  trustee  has  drawn  out  of  a  d^>08it  moneys  which  belonged 
to  several  different  persons,  and  thereafter  makes  a  deposit  to  the  same 
account,  the  deposit  will  be  considered  as  a  general  restoration,  in  which 
all  the  defrauded  cestuis  que  txust  will  share  ratably. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  |S  623,  553;  Dec. 
Dig.  S  358.*] 

2.  Bankruptcy  (§  155*) — Ownership  of  Property  Pledged— Recovery. 

Bankrupts,  who  were  stockbrokers  holding  stock  for  a  customer,  used 
the  stock  as  their  own,  pledging  the  same,  with  other  stock,  for  loans. 
When  they  failed,  there  were  95  shares  of  the  kind  of  stock  so  pur- 
chased among  collateral  deposited  with  the  C.  Bank,  10  shares  were 
pledged  on  another  loan,  and  there  were  2  shares  in  the  bankrupts* 
vault  They  owed  to  their  customers  1,051  shares  of  that  variety  of 
stock,  and  there  was  no  identification  of  the  95  shares,  or  any  of  them, 
as  those  bought  for  a  particular  customer.  Held,  that  the  customer  for 
whom  200  shares  were  purchased  could  not  recover  the  certificates  so 
pledged,  under  the  rule  that  persons  whose  stock  has  been  so  used  can- 
not establish  title  to  specific  certificates  of  the  stock  found  after  bank- 
ruptcy pledged  as  collateral  to  a  loan,  unless  they  can  identify  the  cer- 
tificates as  representing  the  shares  which  the  bankrupt  took  from  them. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  155.*] 

Petitions  to  Review  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

In  the  matter  of  bankruptcy  proceedings  of  T.  A.  Mclntyre  &  Co. 
Petition  by  Mary  D.  Grace  and  others  to  review  an  order  of  the  Dis- 
trict Court  for  the  Southern  District  of  New  York  in  disposing  of 
their  claims  to  certain  pledged  securities.    Order  affirmed. 

See,  also,  174  Fed.  627,  98  C.  C.  A.  381 ;  176  Fed.  552,  100  C.  C. 
A.  140;  104  C.  C.  A.  419,  181  Fed.  955. 

•For  other  cases  see  same  topic  &  8  numbsb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Wm.  J.  Grace,  for  petitioner  Grace. 

Moore,  Bleecker  &  Wheeler  (C.  M.  Bleecker,  of  counsel),  for  pe- 
titioner Ingersoll. 

Esselstyn  &  Haughwort,  for  petitioner  Talbot. 

Nathan  Burkan,  for  petitioner  Dippel. 

Wm.  H.  Van  Steenbergh,  for  petitioner  Von  Frantzius  0>. 

Irving  L.  Ernst  and  D.  Raymond  Cobb,  for  respondent  trustees. 

B.  B.  Aylesworth,  for  respondent  Bradley. 

W.  A.  Mackenzie  for  claimants  C.  C.  Bradley  &  Son. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  This  is  another  group  of  controver- 
sies growing  out  of  the  bankruptcy  of  T.  A.  Mclntyre  &  Co.,  referred 
to  in  two  other  opinions  handed  down  to-day,  Burlingham  v.  Crouse, 
181  Fed.  479,*  and  Petition  of  Pippey,  181  Fed.  955.«  The  firm  on 
April  22,  1908,  two  days  before  bankruptcy,  effected  a  loan  of  $200,- 
000  from  the  National  Bank  of  Commerce,  giving  as  collateral  there- 
for certain  securities,  some  of  which  belonged  to  their  customers.  On 
April  23d  some  substitutions  of  securities  were  made.  On  the  day 
of  the  failure  the  bankrupts  had  in  the  same  bank  a  balance  to  their 
credit  on  ordinary  deposit  and  check  account  of  $11,924.83.  The 
bank  applied  this  balance  toward  payment  of  the  loan,  and  proceeded 
from  time  to  time  to  sell  some  of  the  collateral  securities,  applying 
the  proceeds  in  the  same  way.  On  May  6,  1908,  the  loan  was  fully 
paid,  and  the  bank  held  a  balance  of  $32,177.92  in  cash  and  sorne 
bonds  and  stocks,  all  of  which  were  turned  over  to  the  trustees  in 
bankruptcy.    Various  persons  presented  claims  against  this  fund. 

We  agree  with  the  District  Judge  that  it  will  serve  no  useful  pur- 
pose to  discuss  the  details  of  the  several  claims.  The  report  of  the 
master  is  voluminous  and  exhaustive.  His  discussion  of  the  legal 
questions  presented  is  most  careful,  and  presents  a  very  full  citation 
of  authorities.  A  brief  statement  of  the  separate  questions  which 
have  been  presented  on  this  argument  will  be  sufficient.  The  bank- 
rupts disposed  of  securities  which  belonged  to  several  of  their  cus- 
tomers, and  deposited  the  proceeds  in  one  of  their  general  bank  ac- 
counts. Their  drawings  exhausted  their  own  funds  therein,  and  also 
such  proceeds.  Subsequently  deposits  were  made,  and  at  the  time  of 
failure  there  was  over  $11,924.83  balance  in  bankrupt's  favor.  The 
proposition  presented  is  this :  When  a  trustee  has  drawn  out  moneys 
which  belonged  to  several  different  persons,  and  thereafter  makes  a 
deposit,  shall  such  deposit  be  considered  as  a  general  restoration,  in 
which  all  the  defrauded  cestuis  que  trust  will  share  ratably,  or  is  it 
to  be  treated  as  making  good  so  far  as  it  will  go  the  separate  amounts 
converted  from  each  in  the  order  in  which  they  were  abstracted  ?  We 
concur  with  the  special  master  and  the  District  Judge  in  the  conclu- 
sion that  it  is  to  be  asstuned  the  defaulter  intended  whatever  repay- 
ment he  made  to  apply  on  the  entire  default,  and  did  not  intend  to 
prefer  the  person  whose  money  he  first  abstracted,  by  first  making 
him  whole  at  the  expense  of  all  the  others. 

Bankrupts  bought  200  shares  of  a  certain  stock  for  a  customer. 
They  did  not  keep  this  stock,  but  used  it  as  they  would  their  own  in 

» 104  C.  C.  A.  227.  •  IM  C.  C.  A.  419. 
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the  general  transaction  of  their  business.  They  did  the  same  with 
other  customers  who  had  bought  like  stock.  When  they  failed  there 
were  95  shares  of  this  kind  of  stock  among  the  Bank  of  Commerce 
collateral,  10  shares  were  pledged  on  another  loan,  and  there  were  2 
shares  in  their  vault.  They  owed  their  customers  1,651  shares  of 
this  variety  of  stock.  We  cannot  find  from  the  record  any  satisfactory 
identification  of  the  95  shares  (or  any  of  them)  as  being  those  bought 
for  this  particular  customer,  rather  than  those  bought  for  some  one 
else.  He  is  not  in  the  position  of  Pippey  (see  opinion  filed  to-day  in 
Re  Mclntyre,  181  Fed.  955, 104  C.  C.  A.  419,  and  is  not  entitled  to  the 
certificates. 

We  also  cpncur  in  the  conclusion  of  the  District  Judge  that  per- 
sons whose  stock  has  been  used  by  a  bankrupt  for  his  own  purposes 
cannot  establish  title  to  specific  certificates  of  stock,  found  after  bank- 
ruptcy as  collateral  to  some  loan,  unless  they  identify  those  certificates 
as  representing  the  shares  which  the  bankrupt  took  from  the  claim- 
ant. 

The  order  is  affirmed. 

(181  Fed.  962.) 

UNITED  S.  S.  CX>.  et  al.  v.  HASKINS  et  al. 

(Circuit  Court  of  Appeals.  Ninth  Circuit    October  3,  1910.) 

No.  1,821. 

1.  Admiralty  (§  118*) — Appeal— Review  of  Findings  of  Fact. 

The  flndinj?  of  a  commissioner  appointed  in  an  admiralty  cause,  on  a 
question  of  fact  depending  largely  on  the  credit  to  be  given  to  the  various 
witnesses  testifying  before  him,  confirmed  by  the  court,  has  every  reason- 
able presumption  in  its  favor;  and  an  appellate  court  is  not  Justified  In 
setting  aside  or  modifying  the  decree  based  thereon,  unless  there  clearly 
appears  to  have  been  error  or  mistake  in  the  finding  or  the  conclusion 
drawn  therefrom. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent.  Dig.  §  770;  Dec  Dig. 
§  118.*] 

2.  Shipping  (8  132*) — Action  fob  Damage  to  Cargo— Evidence  of  Damages. 

Where  a  shipment  of  coffee  was  damaged  on  the  voyage  through  the 
fault  or  negligence  of  the  carrier,  who  had  knowledge  of  the  damage  after 
its  arrival,  the  consignee  was  not  bound  to  sell  it  at  public  sale  or  on 
public  notice,  but  in  a  suit  against  the  ship  to  recover  the  damage  may 
show  that  its  market  value  in  its  damaged  condition  was  no  greater 
than  the  price  for  which  It  was  sold  at  private  sale. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Dec.  Dig.  §  132.*] 

3.  Shipping  (§  131*) — Action  fob  Damage  to  Cargo— Measure  of  Damages. 

The  measure  of  damages  recoverable  from  a  carrier  for  damage  to 
cargo  through  its  fault  is  the  difference  between  the  market  value  of  the 
cargo  at  the  time  and  place  of  delivery  in  the  condition  in  which  it  would 
have  arrived  but  for  the  carrier's  fault  and  Its  market  value  in  the  con- 
dition in  which  by  reason  of  such  fault  it  did  arrive,  with  interest  from 
the  time  of  delivery. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  |  467;  Dec.  Dig. 
§  131.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern EHstrict  of  California. 

*For  other  caaM  lee  same  topic  A  i  nvmbbb  is  D«c.  A  Am.  Digs.  1907  to  date,  A  R«p*r  Ind«zM 
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Suit  in  admiralty  by  Thomas  Haskins  and  Max  Schwabacher,  part- 
ners as  Leege  &  Haskins,  against  the  steamer  Santa  Rita,  the  United 
Steamship  Company,  claimant,  and  others.  Decree  for  libelants,  and 
claimant  and  others  appeal.     Affirmed. 

Page,  McCutchen  &  Knight,  for  appellants. 
William  Denman,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  It  is  alleged  in  the  libel  that  in  the 
month  of  October,  1906,  Arbuckle  Bros,  shipped  on  board  the  steamer 
Santa  Rita  from  the  port  of  New  York,  to  be  carried  and  transported 
in  said  steamer  to  the  port  of  San  Francisco  and  delivered  to  the 
libelants,  1,067  bags  of  Santos  coffee,  weighing  152,764  pounds,  the 
said  coffee  then  being  in  good  order  and  well  conditioned,  to  be  deliv- 
ered to  libelants  in  like  good  order ;  that  the  said  steamer  did  steam  on 
said  voyage,  and  thereafter  arrived  at  the  port  of  San  Francisco,  and 
delivered  to  the  libelants  the  said  coffee,  but  not  in  the  like  good  order 
as  when  delivered  to  the  said  ship;  but,  on  the  contrary,  the  said 
coffee,  when  delivered  to  the  libelants  at  the  said  port  of  San  Francisco, 
was  badly  damaged  by  contact  with  oil  and  water,  which  damage  was 
inflicted  upon  the  said  cargo  while  in  the  possession  of  the  said  ship  on 
the  said  voyage.  It  is  alleged  that  the  injury  to  the  cargo  received 
on  the  voyage  was  more  than  $10,000. 

In  claimants*  answer  the  shipment,  carriage,  and  transportation  of 
the  coffee  from  New  York  to  San  Francisco,  and  its  delivery  to  the 
libelants,  is  admitted;  but  it  denies  upon  information  and  belief  that 
at  the  time  of  such  delivery  said  coffee  was  badly  or  at  all  damaged 
by  contact  with  oil  and  water,  or  either  thereof,  and,  on  the  other  hand, 
avers  the  fact  to  be  that  said  coffee,  if  damaged  at  dl,  was  damaged  by 
a  cause  specified  in  the  bill  of  lading  as  exempting  said  carrier  from 
liability,  to  wit,  from  leakage,  breakage,  contact  with  other  goods,  and 
perils  of  the  sea. 

The  matter  coming  on  to  be  heard  by  the  court,  it  was  admitted  at 
the  hearing  that  the  allegations  of  the  libel  as  to  the  ownership  of  the 
cargo,  its  receipt  by  the  vessel  in  good  condition,  and  its  delivery  in  a 
somewhat  damaged  condition  were  true.  The  court  found  that  the 
damage  to  the  coffee  was  not  caused  by  leakage,  breakage,  contact 
with  other  goods,  and  perils  of  the  sea,  or  any  of  them,  as  alleged  in 
the  answer,  or  at  all.  The  case  was  thereupon  referred  to  the  com- 
missioner to  take  testimony  and  assess  damage^,  who  heard  the  testi- 
mony introduced  by  the  respective  parties  and  found  that : 

The  consignment  of  coffee  upon  which  the  damage  was  to  be  as- 
sessed, and  for  which  the  steamer  Santa  Rita  had  been  found  liable, 
arrived  at  the  port  of  San  Francisco  during  the  month  of  January, 
1907 ;  that  the  coffee  was  taken  from  the  dock  of  the  steamer's  dis- 
charge on  January  30,  1907,  and  within  six  or  seven  days  thereafter, 
through  the  agency  of  a  broker,  sold  as  damaged  coffee  to  a  coffee  job- 
ber in  San  Francisco  for  5^4  cents  per  pound,  and  within  a  week  there- 
after again  sold  by  the  purchaser  to  a  coffee  buyer  in  St.  Louis  for  6% 
cents  per  pound;   that  considerable  expense  was  had  in  conditioning 
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the  coffee  and  preparing  it  for  shipment ;  that  other  coffee,  part  of  the 
same  general  cargo  of  the  steamer,  consigned  to  a  coffee  firm  in  San 
Francisco  and  damaged  from  the  same  cause,  was  sold  in  San  Fran- 
cisco in  the  month  of  September,  1907,  for  6  cents  per  pound ;  that  the 
market  value  of  Santos  coffee  in  sound  condition  in  the  market  of  San 
Francisco  at  the  date  of  arrival  of  the  Santa  Rita  was  lOV^  cents  per 
pound ;  that  the  number  of  pounds  of  coffee  shipped  in  good  order  was 
152,764  pounds,  consisting  of  1,067  bags;  that  the  total  weight  of  the 
coffee  delivered  was  practically  the  same  as  the  weight  shipped. 

As  a  conclusion  from  the  finding  the  commissioner  found  the  market 
value  of  the  coffee  in  sound  condition  to  be : 

152,764  pounds  at  10^  cents  per  pound / ^6,040  22 

The  value  of  the  damaged  coffee,  to  be  152,764  pounds,  at  5^  cents 
per  pound 8,020  11 

I  8,020  11 
It  was  admitted  that  there  was  unpaid  freight  amounting  to 56  57 

I  7,963  54 
The  interest  on  this  sum  was  found  to  be • 1,112  24 

Total  amount  of  damage I  9,075  78 

The  report  of  the  commissioner  was  confirmed  by  the  court,  and  a 
decree  entered  accordingly.  From  this  decree  the  claimant  of  the 
vessel  appeals. 

The  appellants  seek  to  review  the  single  question  as  to  the  value  of 
the  coffee  in  its  damaged  condition,  claiming  that  its  value  was  at  least 
6  cents  per  pound.  The  question  is  one  of  fact,  depending  very  largely 
upon  the  credit  to  be  given  to  the  various  witnesses  seen  and  heard  by 
the  commissioner.  Under  these  circumstances  not  only  is  there  every 
reasonable  presumption  in  favor  of  the  commissioner's  finding,  and 
the  decree  of  the  District  Court  based  upon  such  finding,  but  this  court 
would  not  be  justified  in  setting  aside  or  modifying  the  decree,  unless 
there  clearly  appears  to  have  been  error  or  mistake  in  the  finding  of 
the  commissioner  or  the  conclusion  drawn  therefrom.  Tilghman  v. 
Proctor,  125  U.  S.  136,  149,  8  Sup.  Ct.  894,  31  L.  Ed.  664 ;  Crawford 
V.  Neal,  144  U.  S.  585,  596,  12  Sup.  Ct.  759,  36  L.  Ed.  552 ;  Furrer  v. 
Ferris,  145  U.  S.  132,  134,  12  Sup.  Ct.  821,  36  L.  Ed.  649 ;  Davis  v. 
Schwartz,  155  U.  S.  631,  636,  15  Sup.  Ct.  237,  39  L.  Ed.  289 ;  Gaffner 
V.  Pigott,  116  Fed.  486,  487,  54  C.  C.  A.  641 ;  Wabash  v.  Compton,  172 
Fed.  17,  21,  96  C.  C.  A.  603. 

It  is  objected  by  the  appellants  that  no  notice  of  the  sale  of  the  coffee 
for  whom  it  might  concern  had  been  given  to  any  one  representing  the 
vessel ;  that  no  public  sale  was  made,  or  sale  on  public  notice ;  and  that 
no  opportunity  was  offered  appellants  to  secure  a  bidder  for  the  coffee, 
and  thereby  minimize  the  damage  by  obtaining  the  best  price  it  would 
bring.  The  agent  of  the  vessel  knew,  upon  her  arrival  and  the  dis- 
charge of  her  cargo,  that  the  coffee  was  damaged.  Prima  facie  the 
vessel  was  liable,  and  the  burden  was  upon  the  owner  to  clear  the  vessel 
of  this  liability.  The  coffee  remained  on  the  dock  for  a  week  or  more. 
The  bill  of  lading  did  not  provide  for  a  notice  of  sale  of  damaged 
cargo,  or  that  it  should  be  by  public  sale  or  upon  public  notice,  and 
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there  is  no  evidence  that,  had  such  public  sale  been  made  or  public  no- 
tice given,  a  better  price  would  have  been  obtained. 

The  evidence  introduced  by  the  claimants  that  other  coffee  from  the 
same  vessel  and  in  about  the  same  condition  was  sold  in  August  or 
September,  1907,  for  6  cents  per  pound,  furnishes  evidence  of  but  little 
weight  as  to  the  value  of  the  coffee  in  the  first  week  in  February,  1907. 
Likewise  the  evidence  of  the  resale  of  the  coffee  in  question  in  St. 
Louis  at  6%  cents  per  pound  does  not  necessarily  contradict  the  testi- 
mony of  a  number  of  other  witnesses  that  the  vsilue  of  the  coffee  was 
51/4  cents  per  pound  in  San  Francisco  at  the  time  of  the  arrival  of  the 
Santa  Rita. 

The  measure  of  damages  recoverable  from  a  carrier  for  damage  to 
cargo  through  its  fault  is  the  difference  between  the  market  value  of 
the  cargo  at  the  time  and  place  of  delivery  in  the  condition  in  which  it 
would  have  arrived  but  for  the  carrier's  fault  and  its  market  value  in 
the  condition  in  which  by  reason  of  such  fault  it  did  arrive,  with  inter- 
est from  the  time  of  delivery.  The  Compta,  6  Fed.  Cas.  233  (No. 
3,070) ;  The  Nith  (D.  C.)  36  Fed.  86 ;  Ringgold  v.  Haven,  1  Cal.  108, 
118;  New  York,  etc..  Railroad  Co.  v.  Estill,  147  U.  S.  591,  616,  617, 
13  Sup.  Ct.  444,  37  L.  Ed.  292 ;  The  Berengere  (D.  C.)  155  Fed.  439, 
440.  This  was  the  valuation  adopted  by  the  court  below,  and  there  was 
evidence  sufficient  to  support  the  decree  based  upon  such  valuation. 

We  have  read  the  evidence  carefully,  and  we  do  not  see  how  the 
commissioner  could  have  made  any  other  finding  or  reached  any  other 
conclusion  than  he  did. 

The  decree  of  the  District  Court  is  therefore  affirmed. 


(181  Fed.  966.) 

UNITED  S.  S.  CO.  et  al.  v.  A.  SCHII/LING  &  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,822. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California. 

Suit  in  admiralty  by  A.  Schilling  &  Co.,  a  corporation,  against  the  steamer 
Santa  Rita,  the  United  Steamship  Company,  claimant  and  others.  Decree 
for  libelant  and  claimant  and  others  appeal.    Affirmed. 

Page,  McCutchen  &  Knight  for  appellants. 

William  Denman,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  The  facts  in  this  case  are  substantially  the 
same  as  in  the  ca»e  of  United  Steamship  Co.  v.  Thomas  Haskins  and  Max 
Schwabacher.  181  Fed.  962,  104  0.  a  A.  426,  and  for  the  reasons  stated  in 
th&t  case  the  decree  of  the  District  Court  is  affirmed. 
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aSl  Fed.  966.) 

SNOW  et  al.  t.  HAZLEWOOD  et  aL 

MASTERSON  et  al.  v.  SNOW  et  al. 

(arcult  Court  of  Appeals*  Fifth  Circuit    October  3.  1910.) 

Nob.  2,018,  2,030. 

On  petitions  for  rehearing.    Amended,  and  rehearing  denied. 

For  former  opinion,  see  102  C.  C.  A.  448,  179  Fed.  182. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  The  petitions  for  rehearing  call  our  at- 
tention to  the  fact  that  in  the  opinion  and  decree  herein  rendered  two 
mistakes  were  made  in  computing  the  liability  of  the  Hogg-Swayne 
Syndicate  and  R.  R.  Hazlewood — one,  in  not  deducting  from  the 
amount  charged  in  the  complainant's  original  bill  the  Keith  Ward  set- 
tlement; and,  second,  in  stating  the  settlement  of  the  Hogg-Swayne 
Syndicate  for  15  acres  as  and  for  the  sum  of  $6,000,  instead  of  $5,000, 
the  actual  amount  shown  by  the  record.  The  effect  of  these  two  mis- 
takes was  to  improperly  increase  the  joint  liability  of  the  Hogg- 
Swayne  Syndicate  and  R.  R.  Hazlewood  in  the  sum  of  $3,500. 

To  correct  these  mistakes,  we  amend  the  decree  heretofore  entered 
in  the  case,  to  the  effect  that  said  R.  R.  Hazlewood,  T.  W.  Swayne, 
R.  E.  Brooks,  E.  J.  Marshall,  W.  F.  Casey,  A.  S.  Fisher,  Sarah  J. 
Campbell,  as  survivor  in  community  of  the  estate  of  W.  T.  Campbell, 
deceased.  Will  C.  Hogg  and  Ima  Hogg,  as  independent  executors  of 
the  estate  of  James  S.  Hogg,  deceased,  and  Harris  Masterson,  be,  and 
they  are,  hereby  condemned  to  pay  the  complainants  the  sum  of  $18,- 
327.21,  with  interest  at  6  per  cent,  from  April  6,  1903,  in  lieu  of  the 
sum  of  $21,827.21. 

With  our  decree  thus  amended,  the  petitions  for  rehearing  are  de- 
nied. 


(181  Fed.  966.)* 

,  UNION  TYPEWRITER  CO.  v.  L,  C.  SMITH  &  BROS.  TYPE>- 
WRITER  CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.     September  21,  1910.) 
No.  57  (1,350). 

1.  Patents  (§  136*) — Validity— Double  Patenting. 

Where  the  claims  of  a  patent  are  narrower  than  the  real  Invention, 
the  error  or  mistake  cannot  be  corrected  by  inserting  the  broader  claims 
in  a  subsequent  patent  for  improvements  on  the  first,  but  only  by  a  re- 
issue. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  §  136.*] 

2.  Patents  (S  328*) — ^Anticipation— Double  Patenting — Ttpewbitkb. 

The  Daugherty  patent.  No.  481,477,  for  a  typewriter,  is,  as  stated  in 
the  application,  for  improvements  in  the  construction  of  parts  of  the 
machines  described  in  patents  Nos.  457.258  and  470.990  to  the  same 
patentee;  but  claims  37  and  38,  introduced  by  amendment,  are  not  for 
such  improvements,  but  are  for  combinations  disclosed  in  said  patent 
No.  470,990,  and  void  for  anticipation  thereby. 

•For  other  caaet  see  same  topic  ft  |  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexea 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

Suit  in  equity  by  the  Union  Typewriter  Company  against  L.  C 
Smith  &  Bros.  Typewriter  Company  and  E.  N.  Price.  Decree  for  de- 
fendants (173  Fed.  288),  and  complainant  appeals.    Affirmed. 

H.  D.  Donnelly  and  Clarence  P.  Byrnes,  for  appellant. 
James  A.  Watson  and  Livingston  Gifford,  for  appellees. 

Before  LANNING,  Circuit  Judge,  and  BRADFORD  and  Mc- 
PHERSON,  District  Judges. 

LANNING,  Circuit  Judge.  The  following  are  conceded  facts  in 
this  case : 

On  May  2,  1890,  James  D.  Daugherty  filed  an  application  for  a  pat- 
ent for  improvements  in  t}T>ewriting  machines.  On  June  1,  1891,  he 
voluntarily  canceled  certain  of  the  claims  then  standing  in  the  appli- 
cation, giving  notice  in  his  letter  of  cancellation  that  the  canceled 
claims  would  be  made  the  subject  of  a  divisional  application  within  a 
few  days.  On  June  9,  1891,  the  divisional  application  was  filed,  in 
which  he  said : 

"I  do  not  make  any  claim  in  this  application  to  tlie  pivoted  sliifting  frame 
carrying  the  type-bars,  whereby  either  the  upper  or  lower  case  of  type  are 
brought  to  the  printing  point,  as  this  is  made  the  subject-matter  of  my  pend- 
ing application  filed  May  2,  1890.*' 

The  divisional  application  was  allowed  in  patent  No.  457,258  on 
August  4,  1891.  The  remaining  claims  of  the  application  filed  May 
2,  1890,  appeared  in  patent  No.  470,990,  which  was  allowed  March  15, 
1892,  and  in  which  claims  a  pivoted  shifting  frame  carryings  type-bars 
is  an  element.  It  is  to  be  noted,  however,  that  the  two  claims  37  and 
38,  hereinafter  quoted,  were  not  included  in  470,990,  notwithstanding 
Daugherty,  as  early  as  January  21, 1892,  in  an  interference  proceeding 
on  his  application  for  470,990,  had  been  found  by  the  Patent  Office  to 
be  entitled  to  them. 

On  March  8,  1892,  just  a  week  before  patent  470,990  was  allowed, 
Daugherty  filed  an  application  for  another  patent  for  improvements  in 
typewriting  machines,  containing  53  claims.  It  was  sworn  to  on  March 
4,  1892.    In  it  he  said: 

"My  invention  relates  to  typewriting  machines,  and  it  consists  in  certain 
improvements  in  the  construction  of  the  parts  shown  and  described  in  pat- 
ents No.  457,258,  dated  August  4,  1891,  and  No.  470,990,  dated  March  15, 
1892,  both  of  which  are  granted  to  me." 

How  the  date  of  allowing  patent  470,990,  or  its  number,  came  to  be 
inserted  in  the  application,  does  not  appear,  nor  is  it  material.  The 
application  also  contained  the  following  language : 

"The  type-bar  shifting  frame,  12,  has  its  outer  ends  pivoted  between  verti- 
cal lugs,  which  extend  from  opposite  sides  of  the  base.  A,  and  which  Is 
shifted  at  its  inner  end  for  the  purpose  of  bringing  the  proper  character  at 
the  outer  end  of  the  type-bars,  9,  to  the  printing  point,  as  fully  described  and 
shown  in  the  said  patents  [that  is,  in  patents  457,258  and  470,990].  The  type- 
bars,  9,  each  carry  several  characters  and  are  of  the  same  construction  sub- 
stantially as  that  shoum  and  described  in  the  said  patents  [that  is,  patents 
457,258  and  470,990],  as  are  also  the  key  levers,  14,  neither  of  which  need 
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therefore  he  more  fully  or  particularly  referred  to  in  this  application,  as 
they  form  no  part  of  the  present  invention" 

On  April  26,  1892,  more  than  a  month  after  patent  470,990  had  been 
allowed,  Daugherty  eliminated  from  the  application  the  above  italicized 
sentence.  On  July  9,  1892,  nearly  three  months  after  patent  470,990 
had  been  allowed,  and  after  the  63  claims  of  the  application  filed 
March  8,  1892,  had  been  reduced  by  rejections  and  cancellations  to  36 
in  number,  Daugherty  eliminated  from  the  applicatibn  the  words,  "as 
fully  described  and  shown  in  the  said  patents,"  with  which  the  sentence 
immediately  preceding  the  italicized  sentence  ends,  and  substituted 
therefor  the  following : 

"The  frame  differs  radically  from  that  described  In  said  patents.  In  that 
a  shifting  frame  pivoted  between  Its  ends  Is  not  herein  used  for  carrying  the 
type,  but  the  type  are  carried  by  the  frame,  12,  which  Is  pivoted  at  Its  outer 
end  In  this  instance,  and  has  Its  Inner  free  end  shifted  by  means  ot  a  lever, 
H,  and  arm,  J,  as  before  described." 

With  the  amendment  containing  this  last-mentioned  elimination, 
Daugherty  also  added  two  wholly  new  claims.  The  amendment  was 
verified  by  his  supplemental  oath,  because,  as  he  said,  "the  claims  pre- 
sented were  not  originally  in  the  case."  These  two  claims,  being  37 
and  38,  appeared  with  the  other  36  claims  in  patent  No.  481,477,  al- 
lowed August  23, 1892.  They  are  the  claims,  and  the  only  claims,  now 
in  suit.    They  read  as  follows : 

"37.  In  a  typewriter,  the  combination,  with  a  series  of  Individual  pivoted 
type-bars  carrying  two  or  more  type,  of  a  vertically  shifting  frame  for  sus- 
taining said  bars  and  suitable  means  for  shifting  said  frame  to  bring  either 
of  the  type  in  proper  position  to  make  an  impression. 

"38.  In  a  typewriter,  the  combination,  with  a  series  of  type-bars  provided 
with  two  or  more  type,  of  a  vertically  shifting  frame  for  sustaining  said 
type-bars  concentrically,  a  series  of  key  levers  connected  with  said  type-bars, 
and  a  series  of  keys  for  operating  said  levers." 

From  these  conceded  facts  it  will  be  observed : 

1.  That  in  his  divisional  application,  which  ripened  into  patent  457,- 
258,  Daugherty  disclaimed  a  pivoted  shifting  frame  carrying  the  type- 
bars,  saying  that  such  a  claim  was  the  subject-matter  of  the  applica- 
tion which  subsequently  ripened  into  patent  470,990. 

2.  That  in  his  patent  470,990  there  are  claims  which  include  such 
a  pivoted  shifting  frame,  though  claims  37  and  38  were  omitted  there- 
from. 

3.  That  when  the  application  for  patent  481,477  was  first  filed  it  de- 
clared that  the  pivoted  type-bar  shifting  frame  therein  mentioned  was 
fully  described  and  shown  in  patents  457,258  and  470,990,  and  that  the 
type-bars  and  key  levers  therein  mentioned  were  substantially  of  the 
same  construction  as  those  of  said  patents,  and  that  the  type-bars  and 
key  levers  formed  no  part  of  the  invention  described  in  the  applica- 
tion for  patent  481,477. 

4.  That  after  the  application  for  patent  481,477  was  first  filed,  and 
after  patent  470,990  had  been  allowed,  the  application  for  patent  481,- 
477  was  amended  in  such  manner  as  to  include  what  had  not  before 
been  claimed  therein,  by  changes  in  the  specification  and  by  adding 
claims  37  and  38. 
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Daugherty  admits  that  all  the  elements  of  these  two  claims  are 
found  in  patent  470,990.  The  complainant's  counsel,  also,  in  their 
brief,  say: 

"There  can  be  no  doubt  that  these  claims,  taken  In  their  plain  ordinary 
meaning,  cover  broadly  the  forms  shown  In  both  Daugherty  patents;  they 
embody  the  broad  combination  disclosed  in  both  these  patents  and  in  de- 
fendants' machine,  and  could  properly  be  drawn  In  either." 

With  these  concessions  before  us,  we  think  the  decree  of  the  Cir- 
cuit Court  should  be  affirmed.  The  combinations  of  the  claims  in  suit 
were  disclosed  in  the  proceedings  for  patent  470,990,  issued  to  the 
same  inventor  nearly  three  months  before  the  claims  in  suit  were  filed. 
We  think  it  was  too  late  then  to  amend  the  specification  in  the  appli- 
cation for  patent  481,477  in  such  manner  as  to  open  the  way  for  add- 
ing claims  37  and  38.  The  application  for  481,477  was  not  a  divisional 
application  of  470,990.  It  was  for  improvements  in  the  construction 
of  certain  parts  of  470,990.  Up  to  July  9,  1892,  reference  was  made 
in  the  application  for  481,477  for  the  construction  and  method  of  op- 
eration of  the  type-bar  shifting  frame  to  patents  457,258  and  470,990, 
where,  it  was  said,  they  were  "fully  described  and  shown,"  and  the 
type-bars  and  key  levers  were  declared  to  "form  no  part  of  the  pres- 
ent invention."  The  interjection  into  the  application  for  481,477,  on 
July  9,  1892,  of  claims  37  and  38  for  combinations  to  effect  certain 
methods  of  type  action,  was  recognized  by  Daugherty  as  an  amend- 
ment not  within  the  scope  of  his  application  as  filed  on  March  8,  1892, 
for  otherwise  he  would  not  have  accompanied  it  with  his  supplemental 
oath.  These  claims,  properly  interpreted,  are  not  for  "improvements 
in  the  construction  of  the  parts  shown  and  described  in  patents  No. 
457,258,  dated  August  4,  1891,  and  No.  470,990,  dated  March  16, 
1892,"  but  are,  as  both  Daugherty  and  the  counsel  for  the  complainant 
admit,  for  combinations  disclosed  in  patent  470,990.  Indeed,  we  think 
the  Circuit  Court  has  correctly  concluded  "that  the  claims  of  the  patent 
in  controversy,  upon  any  such  reading  of  them  as  is  contended  for, 
are  inclusive  of  claims  1  and  2  of  No.  470,990."  See  opinion  of  that 
court,  173  Fed.  288.  If  the  claims  of  470,990  were  narrower  than 
Daugherty's  real  invention,  or  if  claims  37  and  38  were  omitted  from 
that  patent  by  mistake,  the  error  or  mistake  should  have  been  corrected 
in  a  reissue.  It  cannot  be  corrected,  as  we  understand  the  patent  law, 
by  inserting  the  broader  claims  to  which  he  might  have  been  entitled 
on  a  reissue  of  470,990  in  a  patent  for  improvements  in  the  construc- 
tion of  certain  parts  of  470,990. 

We  think  the  decree  of  the  Circuit  Court  should  be  affirmed,  with 
costs ;  and  it  is  so  ordered. 
104  C.C.A.— 28 
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(181  Fed.  970.> 

PATTERSON  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,810. 

Perjury  (§  11*) — Patent  Laws— Oommissioners'  Rules— OrrEwsES— Perjury. 

Rev.  St.  I  4886  (U.  S.  Comp.  St.  1901,  p.  3382),  requires  an  applicant 
for  a  patent  to  make  oath  that  he  fairly  believes  himself  to  be  the  orig- 
inal and  first  inventor  or  discoverer  of  the  art,  machine,  manufacture, 
composition,  or  Improvement  for  which  he  solicits  a  patent,  that  he  does 
not  know  and  does  not  believe  that  the  same  was  ever  before  known  or 
used,  and  shall  state  of  what  country  he  Is  a  citizen.  The  Conmilssloner 
of  patents,  with  the  approval  of  the  Secretary  of  Interior,  under  author- 
ity to  make  rules,  promulgated  rule  46,  providing  that  the  applicant  shall 
make  oath  or  afiirmatlon  that  he  does  verily  believe  himself  to  be  the 
original  and  first  Inventor  and  discoverer  of  the  art,  and  also  to  state 
whether  he  is  the  "sole"or  Joint  inventor  of  the  invention  claimed  in  his 
application.  Section  5392  (page  3653)  declares  that  every  i)erson  who,  in 
any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  be 
administered,  willfully  and  contrary  to  his  oath  states  any  material  mat- 
ter which  he  does  not  believe  to  be  true,  is  guilty  of  perjury.  Held  that, 
since  the  Interior  Department  could  not  by  rule  or  regulation  add  any 
word  or  words  to  the  statutory  oath,  an  applicant  for  a  patent  was  not 
guilty  of  perjury,  though  he  falsely  stated  that  he  was  the  **sole"  in- 
ventor of  the  article  for  which  a  patent  was  applied. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent  Dig.  §  48;  Dec.  Dig.  i 
II.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon. 

Charles  A.  Patterson  was  convicted  of  perjury,  and  he  brings  error. 
Reversed. 

H.  H.  Riddell,  for  plaintiff  in  error. 

Walter  H.  Evans,  Asst.  U.  S.  Atty. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error  was  charged  by  indict- 
ment in  the  coui*t  below  with  the  crime  of  perjury,  assigned  upon  an 
oath  taken  by  him  before  a  notary  public  in  support  of  an  application 
for  a  patent  for  a  one-piece  harness  buckle. 

The  statute  relating  to  such  patents  contains  these,  among  other, 
provisions : 

*'Sec.  4886.  (Rev.  St)  Any  person  who  has  invented  or  discovered  any  new 
and  useful  art,  machine,  manufacture,  or  composition  of  matter,  or  any  new 
and  useful  improvement  thereof,  not  known  or  used  by  others  in  this  coun- 
try, and  not  patented  or  described  in  any  printed  publication  in  this  or  any 
foreign  country  before  his  invention  or  discovery  thereof,  and  not  In  public 
use  or  on  sale  for  more  than  two  years  prior  to  his  application,  unless  the 
same  Is  proved  to  have  been  abandoned,  may,  ur)on  payment  of  the  fees  re- 
quired by  law  and  other  duo  proceedings  had,  obtain  a  patent  therefor."  (U. 
S.  Comp.  St  1901,  p.  3382.) 

**Sec.  4888.  Before  any  Inventor  or  discoverer  shall  receive  a  patent  for  his 
Invention  or  discovery,  he  shall  make  application  therefor  in  writing  to  the 
Commissioner  of  Patents,  and  shall  file  in  the  Patent  Office  a  written  de- 

•For  oUier  cases  see  sftme  topic  ft  |  numbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Bcriptlon  of  the  same,  and  of  the  manner  and  process  of  making,  constructing, 
compounding  and  using  it,  in  such  full,  clear,  concise  and  exact  terms  as  to 
enable  any  person  skilled  in  the  art  or  science  to  which  it  appertains,  or 
with  which  it  is  most  nearly  connected,  to  make,  construct,  compound  and  use 
the  same;  and  in  case  of  a  machine  he  shall  explain  the  principle  thereof 
and  the  best  mode  in  which  he  has  contemplated  applying  that  principle,  so 
as  to  distinguish  it  from  other  inventions;  and  he  shall  particularly  point 
out  and  distinctly  claim  the  particular  improvement  or  combination  which  he 
claims  as  his  invention  or  discovery.  The  spedflcation  and  claim  shall  be 
signed  by  the  Inventor,  and  aittested  by  two  witnesses."    (Page  3383.) 

"Sec.  4892.  The  applicant  shall  make  oath  that  he  does  verily  believe  him- 
self to  be  the  original  and  first  inventor  or  discoverer  of  the  art,  machine, 
manufacture,  composition  or  improvement  for  which  he  solicits  a  patent; 
that  he  does  not  know  and  does  not  believe  that  the  same  was  ever  before 
known  or  used ;  and  shall  state  of  what  country  he  is  a  citizen.  Such  oath 
may  be  made  before  any  person  within  the  United  States  authorized  by  law 
to  administer  oaths,  or,  when  the  applicant  resides  in  a  foreign  country,  be- 
fore any  minister,  charge  d'aCTaires,  consul,  or  conmiercial  agent  holding  a 
commission  under  the  government  of  the  United  States,  or  before  any  notary 
public  of  the  foreign  country  in  which  the  applicant  may  be.    (Page  3384.) 

"Sec.  4898.  On  the  filing  of  any  such  application  and  the  payment  of  the 
fees  required  by  law,  the  Commissioner  of  Patents  shall  cause  an  examina- 
tion to  be  made  of  the  alleged  new  invention  or  discovery,  and  if  on  such 
examination  it  shall  appear  that  the  claimant  is  justly  entitled  to  a  patent 
under  the  law,  and  that  the  same  is  sufllclently  useful  and  important,  the 
commissioner  shall  issue  a  patent  therefor." 

Provision  is  also  made  by  the  statute  for  the  purchase  by  any  person 
of  the  inventor  or  discoverer  of  any  patentable  article  prior  to  the 
application  by  the  inventor  or  discoverer  for  a  patent  thereof,  and  also 
for  the  assignment  of  patents.  Sections  4899,  4898,  Rev.  St.  (U.  S. 
Comp.  St.  1901,  p.  3387).  For  the  purpose  of  carrying  out  these  stat- 
utory provisions,  the  Commissioner  of  Patents,  with  the  approval  of 
the  Secretary  of  the  Interior,  prescribed  certain  rules  and  regulations, 
among  which  is  rule  numbered  46,  which  is  in  these  words : 

"The  applicant,  if  the  inventor,  must  make  oath  or  affirmation  that  he  does 
verily  believe  himself  to  be  the  original  and  first  inventor  or  discoverer  of 
the  art,  machine,  manufacture,  composition  or  improvement  for  which  he 
solicits  a  patent ;  that  he  doeb  not  know  and  does  not  believe  that  the  same 
was  ever  before  known  or  used,  and  shall  state  of  what  country  he  is  a  citi- 
zen and  where  he  resides,  and  whether  he  is  a  sole  or  joint  inventor  of  the 
invention  claimed  in  his  application." 

By  section  5392  of  the  Revised  Statutes  (page  3653,  U.  S.  Comp. 
St.  1901),  it  is  provided : 

"Sec.  5892.  Every  person  who,  in  any  case  In  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  administered,  that  he  will  testify,  declare, 
d^x)6e,  or  certify  truly,  or  that  any  writing,  testimony,  declaration,  deposi- 
tion, or  certificate  by  him  subscribed  is  true,  wilfully  and  contrary  to  such 
oath  states  or  subscribes  any  material  matter  which  he  does  not  believe  to 
be  true,  is  guilty  of  perjury,  and  shall  be  punished  [in  a  prescribed  way]." 

The  record  shows  that  upon  the  trial  of  the  present  case  there  was 
testimony  going  to  show  that  about  January,  1905,  one  Larsen,  having 
pending  in  the  Patent  Office  an  application  for  a  patent  for  an  improve- 
ment in  a  one-piece  harness  buckle,  entered  into  negotiations  with  the 
plaintiff  in  error,  which  culminated  about  April,  1905,  in  an  assign- 
ment by  Larsen  to  the  plaintiff  in  error,  one  Van  Emon,  and  a  Mrs. 
Parrish,  of  all  his  rights  in  and  to  the  application  and  buckle,  that  the 
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application  made  by  Larsen  was  rejected  by  the  Patent  Office,  and  that 
shortly  after  the  assignment  mentioned  a  projecting  lip  was  added  by 
Vlan  Emon  and  the  plaintiff  in  error  to  the  rear  cross-bar  which  con- 
nected the  side  pieces  of  the  Larsen  buckle,  which  addition  was  de- 
signed as  an  improvement  on  the  buckle  of  Larsen.  A  joint  applica- 
tion was  thereupon  made  to  the  Patent  Office  by  the  plaintiff  in  error, 
Van  Emon,  and  Mrs.  Parrish,  for  a  patent  upon  the  buckle  as  so  im- 
proved, which  application  was  subsequently  abandoned.  While  in  his 
testimony  Van  Emon  claimed  that  the  added  lip  was  suggested  by  him, 
the  plaintiff  in  error  testified  that  he  was  the  originator  of  the  sug- 
gestion, and  his  testimony  is  quite  full  to  the  effect  that  from  the  time 
of  his  negotiations  with  Larsen  he  worked  upon  the  buckle,  made  vari- 
ous models  and  drawings  thereof,  and  that,  when  in  the  early  part  of 
1907  he  had  gotten  his  conception  freed  of  objections  that  had  been 
made  to  it,  he  "approached  Mr.  Van  Emon  and  Mrs.  Parrish,  and  I 
(said  the  witness)  asked  them  again  to  join  me  in  making  a  new  ap- 
plication— new  blue  prints — and  that  I  felt  confident  from  the  cor- 
respondence that  I  had  had  that  I  could  obtain  a  patent  on  my  buckle, 
and  I  was  willing  that  they  should  join  me.  They  both  refused.  Mr. 
Van  Emon  says,  *Your  buckle  without  the  loop  for  the  back  band,  and 
loop  for  the  belly  band,  and  for  the  Yankee  breeching,  would  be  worth- 
less,' and  he  says,  *I  shall  not  spend  another  cent  to  try  to  get  a  patent 
on  that  buckle.  I  am  disgusted  with  it.'  Mrs.  Parrish  told  me  the 
same  thing.  She  says:  'I  won't  do  it  at  all.'  Then  the  20th  of 
March,  nearly  two  years  after  we  had  purchased  the  buckle  from  Mr. 
Larsen,  I  made  application  on  this  buckle,  which  was  a  different  fea- 
ture altogether.     It  was  not  the  buckle  which  we  had  bought." 

The  testimony  on  the  part  of  the  government  was,  in  some  respects, 
in  conflict  with  this  testimony  of  the  plaintiff  in  error,  but  we  state  the 
latter  in  order  to  present  clearly  the  main  point  in  the  case. 

The  affidavit  made  by  the  plaintiff  in  error  in  support  of  the  last 
application  referred  to  is  the  basis  of  the  indictment  against  him,  which 
charges,  among  other  things,  that  he  took  an  oath  before  C.  W.  Hod- 
son,  a  notary  public: 

"That  he  verily  believes  himBelf  to  be  the  original,  first,  and  sole  Inventor 
of  the  Improvement  in  buckles  described  and  claimed  in  the  annexed  specifica- 
tion, that  he  does  not  know,  and  does  not  believe,  that  the  same  was  ever 
known  or  used  before  his  invention  or  discovery  thereof ;  ♦  ♦  ♦  whereas, 
in  truth  and  in  fact,  the  said  Charles  A.  Patterson  at  the  time  when  he  so 
swore  and  made  liis  said  declaration  and  affidavit  as  aforesaid  well  knew  that 
he  was  not  the  original,  first  and  sole  inventor  of  said  improvement  In  buck- 
les," etc.,  and  that  he  "well  knew  and  believed  that  the  same  had  been  known 
and  used  before  his  alleged  invention  and  discovery  thereof." 

The  theory  upon  which  the  case  was  tried,  and  that  upon  which  the 
court  instructed  the  jury,  was,  as  said  by  the  learned  judge  of  the  court 
below  in*  his  opinion  den)ring  the  motion  for  a  new  trial  which  was 
made  by  the  defendant  in  the  case : 

"That  the  charge  of  perjury  was  based  upon  the  words  contained  in  the 
oath,  namely:  *That  he  verily  believes  himself  to  be  the  original,  first,  and 
sole  inventor  of  the  improvement  in  buckles.'  This  is  indicated  by  the  iu- 
etruction  of  the  court,  as  follows:  *Was  it  Van  Bmon  or  was  it  the  defend- 
ant who  was  the  Inventor  of  this  new  improvement?    Both  of  these  men 
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claimed  to  be  the  original  or  first  Inventor  of  said  Improvement  If  the  de- 
fendant was  the  original,  first*  and  sole  inventor  of  such  Improvement,  then 
that  is  the  end  of  this  .case ;  because,  If  so,  his  oath  or  declaration  would  be 
true,  and  he  would  not  be  guilty  of  perjury  under  the  indictment,  but  If  Van 
Emon  was  the  original,  first,  and  sole  inventor — and  this  you  must  ascer- 
tain— then  another  question  will  arise  which  has  two  aspects,  namely,  wheth- 
er the  defendant  knew  that  Van  Emon  was  such  original,  first,  and  sole  in- 
ventor, and,  having  such  knowledge,  took  the  oath  or  made  the  declaration 
In  question,'  or  whether  he  had  no  knowledge  of  such  fact,  but,  knowing  that 
he  himself  was  not  such  inventor,  verified  said  oath  or  declaration — because 
in  either  event  he  could  not  have  believed  the  alleged  facts  stated  in  such 
oath  or  declaration  to  be  true/  It  will  be  seen  that  the  word  *sole*  has  a 
material  bearing  both  on  the  theory  upon  which  the  case  was  tried,  and  on 
that  upon  which  it  was  put  to  the  jury  by  the  instruction  of  the  court  If 
perjury  cannot  be  predicated  upon  the  use  of  that  word  in  connection  with 
the  words  'original'  and  'first'  the  oath  having  been  made  in  a  proceeding 
to  obtain  a  patent  then  a  new  trial  should  be  granted;  otherwise,  it  must 
be  conceded  that  the  judgment  is  proper."  United  States  v.  Patterson  (D.  G.) 
172  Fed.  241,  245,  246. 

The  contention  is  made  in  support  of  the  judgment  that  inasmuch 
as  the  statute  in  section  4886,  supra,  provides  that  the  applicant  for 
such  a  patent  "may,  upon  payment  of  the  fees  required  by  law,  and 
other  due  proceedings  had,  obtain  a  patent,"  etc.,  the  department  of 
the  government  charged  with  the  duty  of  executing  the  law  could 
legally  prescribe  by  rule  that  in  the  aflMavit  required  by  section  4892 
of  the  statute  to  be  made  by  the  applicant  he  shall  also  swear  whether 
he  is  the  sole  or  joint  inventor  of  the  invention  claimed  in  his  applica- 
tion. Granted  that  such  a  requirement  can  be  legally  made  by  rule 
of  the  department  in  order  to  determine  whether  or  not  the  applicant 
was  alone  entitled  to  the  patent  applied  for,  or  only  in  conjunction  with 
some  one  else,  it  by  no  means  follows  that  the  department  can  by  any 
rule  or  regulation  add  any  word  or  words  to  the  statutory  oath,  mak- 
ing that  a  crime  which  Congress  did  not  make  such.  The  law  is 
thoroughly  well  settled  that  crimes  in  such  matters  are  such  only  as 
the  statutes  have  defined  and  declared.  Williamson  v.  United  States, 
207  U.  S.  425,  28  Sup.  Ct  163,  52  L.  Ed.  278;  United  States  v.  Keitel, 
211  U.  S.  370,  29  Sup.  Ct  123,  53  L.  Ed.  230 ;  United  States  v.  Eaton, 
144  U.  S.  677,  12  Sup.  Ct.  764,  36  L.  Ed.  591 ;  Morrill  v.  Jones,  106 
U.  S.  466,  1  Sup.  Ct  423,  27  L.  Ed.  267;  United  States  v.  United 
Verde  Copper  Co.,  196  U.  S.  215,  25  Sup.  Ct.  222,  49  L.  Ed.  449 ; 
United  States  v.  Biggs,  211  U.  S.  507,  29  Sup.  Ct  181,  53  L.  Ed.  305 ; 
Robnett  v.  United  States,  169  Fed.  778,  95  C.  C.  A.  244 ;  United  States 
V.  Lamson  (C.  C.)  165  Fed.  80;  United  States  v.  Maid  (D.  C.)  116 
Fed.  650;  United  States  v.  Blasingame  (D.  C.)  116  Fed.  654;  London 
V.  United  States,  171  Fed.  82,  96  C.  C.  A.  186;  Dwyer  v.  United 
States,  170  Fed.  160,  95  C.  C.  A.  416 ;  Kettenbach  v.  United  States, 
170  Fed.  167,  95  C.  C.  A.  423 ;  United  States  v.  Grimaud  (D.  C.)  170 
Fed.  205 ;  United  States  v.  Bedgood  (D.  C.)  49  Fed.  58. 

In  the  instance  in  hand,  the  statute  has  defined  the  matters  the  will- 
ful false  swearing  to  which  is  made  to  constitute  the  crime  of  perjury. 
Whether  or  not  an  applicant  for  a  patent  is  the  "sole"  inventor  of  the 
thing  claimed  is  not  among  the  elements  of  the  crime  denounced  by 
the  statute.  Therefore  false  swearing  in  respect  to  that  matter  can- 
not be  a  crime. 
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The  testimony  tends  to  show  that  both  Van  Emon  and  the  plaintiff 
in  error  worked  upon  the  buckle  after  the  assignment  by  Larsen  of 
whatever  right  he  had,  and  that  both  Van  Emon  and  the  plaintiff  in 
error  contended  in  their  testimony  that  the  buckle  as  patented  was  the 
result  of  his  own  inventive  genius.  The  testimony  was  such  that  the 
jury  may  have  concluded  that  the  buckle  patented  was  the  result  of 
the  joint  genius  of  the  two,  in  which  event  they  may,  under  the  instruc- 
tion of  the  court  to  which  reference  has  been  made,  have  found  the 
plaintiff  in  error  guilty  as  charged  on  the  ground  that  he  was  not  the 
"sole"  inventor  of  the  patented  buckle ;  but,  as  has  already  been  said, 
inasmuch  as  the  statute  did  not  require  the  applicant  for  such  a  patent 
to  swear  that  he  was,  that  circumstance  constituted  no  element  of  the 
crime  of  perjury.  For  this  error,  the  judgment  must  be, reversed,  and 
the  cause  remanded  to  the  court  below  for  a  new  trial. 

It  is  so  ordered. 


(182  Fed.  494.) 

CHICAGO,  M.  &  ST.  P.  IIY.  CO.  v.  DUTCHER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  10,  1910.) 

No.  3,281. 

Master  and  Servant  (§§  278,  281*) — ^Action  fob  Injury  to  Servant— Evi- 
dence. 

Evidence  considered,  in  an  action  against  a  railroad  company  to  recover 
for  the  death  of  a  servant,  who  was  killed  while  employed  about  a  coal 
shed  on  the  main  track  by  some  cars,  which  had  been  kicked  onto  such 
track  from  the  yards  over  a  cut-olf  track  without  warning,  and  field  to 
sustain  a  verdict  finding  that  it  was  the  custom  of  defendant,  on  which 
deceased  had  a  right  to  rely,  to  send  a  brakeman  with  the  cars  in  such 
cases  to  give  deceased  warning,  and  that  the  failure  to  do  so  was  negli- 
gence, while  the  custom  relieved  deceased  from  the  charge  of  contributory 
negligence  in  not  keeping  a  lookout  for  such  cars. 

fEd.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §|  278, 
281.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Action  by  Inez  Dutcher,  administratrix  of  the  estate  of  George  W. 
Dutcher,  deceased,  against  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

M.  B.  Webber  and  Edward  Lees,  for  plaintiff  in  error. 
L.  L.  Brown,  W.  D.  Abbott,  and  S.  H.  Somsen,  for  defendant  in 
error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  George  W.  Dutcher  was  run  over  and 
killed  by  some  freight  cars  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  while  he  was  engaged  in  its  service.  His  widow, 
Inez  Dutcher,  as  administratrix  of  his  estate,  sued  the  company  and 
obtained  judgment.     The  company  prosecuted  this  writ  of  error. 

The  deceased  worked  on  and  about  a  main  railroad  track,  which  ran 
alongside  a  coal  shed  at  which  engines  were  coaled.     His  duties  were 

•For  oUiar  caaei  see  same  topic  ft  S  numbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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to  pick  up  and  care  for  the  coal  which  fell  from  the  cars  and  chutes, 
and  to  remove  cinders  from  the  track  and  a  cinder  pit  and  wheel  them 
away.  The  main  line  was  connected  with  the  yards  of  the  company  by 
a  track  called  a  "cut-off."  In  making  up  trains,  cars  were  at  times 
"kicked"  from  the  yards,  over  the  cut-off,  and  down  on  the  main  line, 
where  deceased  was  working.  On  such  an  occasion  the  accident  oc- 
curred. The  case  of  the  administratrix  depended  upon  the  existence 
of  a  uniform  custom  of  the  company,  upon  which  deceased  had  a  right 
to  rely,  to  place  a  trainman  on  the  end  of  the  moving  cars,  or  to  have 
one  running  beside  them,  to  notify  him  of  their  approach.  The  exist- 
ence of  such  a  custom  was  the  controlling  question  of  fact  at  the  trial. 
It  was  conceded  the  precaution  was  not  observed  by  the  company. 

Complaint  is  made  by  the  company  that  the  trial  court  denied  its 
request  for  a  directed  verdict.  A  careful  examination  of  the  record 
has  convinced  us  that  there  was  substantial  evidence  supporting  the 
case  of  the  administratrix,  and  that  it  may  be  found  in  the  testimony 
of  witnesses  Balow,  Brown,  and  JuHus  Capon.  It  is  sufficient  to  say, 
without  reciting  it  in  detail,  that  some  of  it  was  direct  and  positive. 
Some  confusion  in  the  argument  may  be  dissipated  by  observing  that 
the  custom  in  question  related  to  the  main  line,  on  which  the  deceased 
was  working,  not  to  the  tracks  in  the  yards. 

Complaint  is  also  made  of  the  refusal  to  give  the  following  instruc- 
tion to  the  jury: 

"You  are  instructed  that  If  you  find  as  a  fact  that  the  view  west  from  the 
coalhouse  on  the  occasion  in  question  was  unobstructed,  and  the  deceased 
could,  if  he  had  looked,  have  seen  the  approaching  cars,  and  have  avoided 
being  hit  by  them,  then  he  was  guilty  of  negligence  contributing  to  his  in- 
jories,  and  the  plalntilT  cannot  recover." 

The  requested  instruction  was  properly  refused.  It  wholly  ignores 
the  existence  of  the  custom,  and  the  right  of  deceased  to  rely  for  his 
protection  upon  its  continued  observance. 

The  judgment  is  affirmed. 


(182  Fed.  493.) 

WESTERN  UNION  TELEGRAPH  CO.  v.  WINLAND. 

(Circuit  Ourt  of  Appeals,  Eighth  Circuit    October  11,  1910.) 

No.  3,332. 

1.  Appeal  and  Ebrob  (|  1078*) — Bbief— Contents— Specifications  of  Er- 

rors. 

Where  the  brief  of  plaintiff  in  error  does  not  contain  a  specification  of 
errors  relied  on  ^nd  intended  to  be  urged,  as  required  by  Court  of  Appeals 
rule  No.  24  (150  Fed.  xscxiii,  79  C.  C.  A.  xxxiii),  and  does  not  discuss  any 
of  the  errors  assigned,  they  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  42o(>- 
4261 ;   Dec.  Dig.  §  1078.*] 

2.  Appeal  and  Error  (§§  732,  733*) — Assignments  of  Error— Sufficiency. 

Assignments  of  error  that  the  court  erred  in  overruling  defendant's  mo- 
tion for  a  new  trial,  and  in  entering  judgment  for  plaintiff  against  the 
defendant,  are  too  indefinite  to  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |$  3022- 
3027;   Dec.  Dig.  §|  732,  733.*] 

*For  other  cases  see  same  topic  ft  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rep'r  Indexes 
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3.  Appeal  and  Errob  (§  170*)— Scope  of  Review— Questions  Not  Raised  at 
Trial. 

The  constitutionality  of  a  state  statute,  on  which  plaintiff  was  per- 
mitted to  recover,  cannot  be  attacked  for  the  first  time  in  the  Circuit 
Oourt  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §|  1035- 
1052;    Dec.  Dig.  §  170.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

Action  by  Caroline  Winland  against  the  Western  Union  Telegraph 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Francis  Raymond  Stark  and  J.  M.  Shinn  (George  H.  Fearons, 
Franklin  Ferriss,  Joseph  H.  Zumbalen,  and  Henry  T.  Ferriss,  on  the 
brief),  for  plaintiff  in  error. 

W.  F.  Pace  and  Troy  Pace,  for  defendant  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

REED,  District  Judge.  Caroline  Winland  sued  the  Western  Union 
Telegraph  Company,  which  will  be  called  the  defendant,  to  recover 
damages  for  mental  anguish  alleged  to  have  been  suffered  by  her  be- 
cause of  the  neglect  of  the  defendant  in  transmitting  and  delivering  to 
her  in  the  state  of  Arkansas  a  telegraphic  message  informing  her  of 
the  death  of  her  son,  whereby  she  was  prevented  from  attending  his 
funeral  and  burial.  A  trial  resulted  in  a  verdict  and  judgment  in  her 
favor,  and  defendant  brings  error. 

The  assignments  of  error  are : 

**(1)  The  court  erred  In  refusing  to  charge  the  jury  as  requested  by  the 
defendant  In  Its  Instructions  Nos.  2»  3,  and  4  asked  by  It  (2)  The  court 
erred  in  overruling  the  motion  of  the  defendant  for  new  triaL  (3)  The  court 
erred  In  entering  judgment  for  the  plaintiff  against  the  defendant" 

The  brief  of  counsel  for  plaintiff  in  error  does  not  contain  a  spjeci- 
fication  of  the  errors  relied  upon  and  intended  to  be  urged,  as  required 
by  rule  No.  24  (150  Fed.  xxxiii,  79  C.  C.  A.  xxxiii)  of  this  court, 
and  does  not  discuss  any  of  the  errors  assigned,  and  they  will  not  be 
considered.  The  second  and  third  assignments,  however,  raise  no" 
question  for  the  consideration  of  this  court.  Railway  Company  v. 
Heck,  102  U.  S.  120,  26  L.  Ed.  58;  Wilson  v.  Everett,  139  U.  S. 
616-621,  11  Sup.  Ct  664,  35  L.  Ed.  286 ;  Railway  Company  v.  Ander- 
son, 168  Fed.  901,  94  C.  C.  A.  241. 

The  plaintiff  was  permitted  to  recover  under  a  statute  of  the  state 
of  Arkansas  approved  March  7,  1903,  which  is  as  follows : 

''All  telegraph  companies  doing  business  in  this  state  shall  be  liable  In 
damages  for  mental  anguish  or  suffering,  even  in  the  absence  of  bodily  In- 
Jury  or  pecuniary  loss,  for  negligence  In  receiving,  transmitting  or  delivering 
messages;  and  in  aU  actions  under  this  section  the  jury  may  award  such 
damages  as  they  conclude  resulted  from  the  negligence  of  the  said  telegraph 
company."    Kirby's  Digest  of  the  Statutes  of  Arkansas,  §  947. 

In  argument  in  this  court  the  defendant  assails  this  statute  as  be- 
ing in  violation  of  the  Constitution  of  Arkansas  and  of  section  1  of 

•For  other  cases  see  same  topic  &  S  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  fourteenth  amendment  to  the  Constitution  of  the  United  States. 
But  no  such  question  was  raised  in,  presented  to,  or  determined  by 
the  trial  court.  THe  jurisdiction  of  this  court  is  appellate,  and  in 
actions  at  law  is  limited  to  a  review  and  determination  of  the  alleged 
errors  of  the  trial  courts,  and  under  familiar  rules  it  will  neither  con- 
sider nor  determine  questions  not  presented  to  and  first  determined 
by  the  trial  court.  The  question  so  argued  is  an  important  constitu- 
tional question,  the  defendant  did  not  see  fit  to  raise  it  in  the  trial 
court  and  have  it  there  determined,  and  this  court  will  not  now  con- 
sider or  determine  it. 

The  judgment  is  affirmed,  with  costs. 

Affirmed. 


(1S2  Fed.  1.) 
NATIONAL  BANK  OF  COMMERCE  OF  TACOMA,  WASH.,  v.  TAOOMA 

MILL  CO. 

(arcult  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,796. 

1.  Banks  and  Banking  (|§  138,  151*)  —  Relation  Between  Bank  and  De- 

positor—Un  authorized  Payments  by  Bank— Estoppel  op  Customeb. 

A  depositor  sustains  sneti  relation  to  his  bank  that  he  is  bound  to  give 
heed  to  the  periodical  statements  coming  from  the  bank  in  connection 
with  the  return  of  his  passbook  showing  the  balancing  of  his  account  If 
he  interposes  no  objection  to  such  statements,  the  presumption  naturally 
follows  that  he  deems  them  correct,  and  the  bank  lias  the  right  to  rely 
on  such  presumption  and  act  upon  it  in  the  future.  If  transactions  of  an  ir- 
regular character  have  been  noted  therein,  such  as  the  inadvertent  payment 
by  the  bank  of  checks  and  drafts  beyond  the  scope  of  express  authority,  it 
may  be,  depending  upon  the  peculiar  facts  and  circumstances  attending  the 
transactions  themselves,  that  the  depositor  will  be  subsequently  estopped 
to  deny  the  authority  of  the  bank  to  make  such  payments ;  but,  if  he  has 
exercised  proper  and  reasonable  care  to  make  the  examination  or  in  the 
selection  of  an  agent  to  do  so,  he  cannot  be  held  responsible  for  the  dis- 
honest acts  of  an  agent  or  employ^. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  fi{  39&- 
405,  300;  Dec.  Dig.  §§  138,  151.*] 

2.  Banks  and  Banking  (§  138*) — Relation  Between  Bank  and  Depositor- 

Liability  OF  Bank  for  UNArTHORizED  Payments. 

Plaintiff,  a  milling  company,  in  the  course  of  its  business  received  from 
customers  a  large  number  of  checks  and  drafts  which  it  was  its  custom  to 
deposit  with  defendant  bank  for  credit  to  its  account  after  their  indorse- 
ment by  an  employ 6  in  a  form  agreed  upon.  Instead  of  depositing  certain 
of  such  checks  and  drafts,  the  employ^  obtained  cash  for  them  from  de- 
fendant, a  portion  of  which  he  embezzled.  Such  checks  and  drafts  were 
not  entered  upon  plaintiff's  books  when  received,  that  matter  being  in 
charge  of  the  same  employ^ ;  but  in  some  cases  he  afterward  entered  the 
credit  to  the  customer,  using  a  part  of  the  proceeds  of  a  larger  check  or 
draft  to  cover  the  previous  embezzlement  These  checks  and  drafts  were 
necessarily  not  shown  on  the  bank  passbooks  nor  in  the  bank's  state- 
ments, nor  did  tliey  appear  on  plaintiff's  books,  and  the  fact  of  their  re- 
ceipt was  only  ascertained  by  plaintiff  by  writing  to  its  customers.  The 
first  of  them  were  so  cashed  by  the  employ 6,  some  two  years  before  the 
last  Held,  that  under  the  circumstances  plaintiff  was  not  negligent  In 
falling  to  sooner  discover  and  notify  defendant  of  the  transactions  and  was 
not  estopped  to  recover  from  defendant  the  amount  of  its  loss;   it  being 
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found  by  the  jury  that  defendant  was  not  authorized  to  make  the  pay* 
ments  to  the  employ^. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ff  398- 
4CS;   Dec.  Dig.  fi  138.  ♦] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 

Action  by  the  Tacoma  Mill  Company  against  the  National  Bank  of 
Commerce  of  Tacoma,  Washington.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  plaintiff  in  error  was  the  defendant  below,  and  the  Tacoma  Mill  Com- 
pany the  plaintiff.  The  action  was  instituted  to  recover  moneys  alleged  to 
have  been  wrongfully  paid  to  one  F.  Pinkham  upon  certain  checks  and  drafts 
of  which  the  mill  company  was  the  owner.  The  mill  company  liad  for  a  long 
time  deposited  its  moneys,  checks,  and  drafts  with  the  bank,  and  had  kept 
a  deposit  account  with  it.  The  complaint,  among  other  things,  sets  out:  That, 
for  the  purpose  of  authorizing  the  payment  of  money  to  plaintiff,  the  bank  re- 
quired plaintiff  to  file  and  deposit  with  it  plaintiff's  autliorlzed  signature, 
which  was,  when  filed,  in  form  as  follows:  "Tacoma  Mill  Company.  By  Chas. 
E.  Hill,  Resident  Manager,  F.  Pinkham,  Accountant"  That  said  signature  was 
at  all  times  on  file  with  the  bank,  but  that,  upon  each  occasion  of  the  tempo- 
rary absence  from  the  city  of  Tacoma  of  either  the  said  Charles  E.  HiU  or  F. 
Pinkham,  a  letter  was  written  by  plaintiff  to  the  defendant  bank  notifying  the 
bank  of  such  contemplated  absence,  and  giving  the  name  and  signature  of  the 
l>erson  who  would  be  substituted  for  such  absentee.  That  plaintiff's  customers 
ih  different  states  and  countries  were  accustomed  to  send  their  checks  drawn 
upon  the  banks  with  which  they  did  business,  payable  to  the  order  of  plain- 
tiff, which  checks  plaintiff  deposited  with  the  bank.  That,  for  the  purpose  of 
indorsing  such  checks  for  deposit,  plaintiff  and  the  bank  adopted  a  stamp  bear- 
ing the  legend,  *Tay  to  the  order  of  Nat'l  Bank  of  Commerce,  Tacoma  Mill 

Company,  By  ,  Cashier,"  and  this  legend  was  stamped  upon  the  back 

of  said  checks  and  signed  in  the  blank  space  provided  therefor  "F.  Pinkham.** 
That  thereupon  the  checks  would  be  delivered  to  the  bank,  and  the  bank 
would  credit  deposit  account  of  plaintiff  and  proceed  to  collect  the  checks ;  but  if 
any  of  them  were  not  honored  the  amount  thereof  would  be  charged  back  to 
such  account.  That  plaintiff,  in  the  course  of  its  business,  received  a  large 
number  of  checks,  among  others  certain  checks  which  are  particularly  specified. 
That  said  checks,  on  or  about  the  date  of  their  receipt  by  plaintiff,  were  duly 
indorsed  for  the  purpose  of  deposit,  in  the  customary  manner,  by  said  F. 
Pinkham,  and  were  presented  to  the  bank,  but  that  the  bank,  instead  of  plac- 
ing the  amount  of  such  checks  to  the  credit  of  plaintiff  in  its  deposit  account 
did,  without  the  authority  of  plaintiff,  deliver  and  turn  over  to  Pinkham  the 
amount  thereof  in  coin  or  currency.  That  thereafter,  to  wit  about  September 
1,  1908,  Pinkham  absconded  without  having  paid  to  plaintiff  the  moneys  thus 
received  from  the  bank.  And  that  the  defendant  bank  has  collected  the  amount 
of  such  checks,  and  has  failed  to  account  to  plaintiff  therefor. 

The  answer  sets  up  that  those  certain  checks  described  in  the  complaint 
were  presented  by  Pinkham  to  the  bank,  in  the  usual  course  of  business,  stamp- 
ed with  the  specified  legend  and  signed  by  the  said  F.  Pinkham,  that  the  de- 
fendant did  pay  the  amounts  of  said  checks  in  cash  to  Pinkham,  and  that  said 
Pinkham  was  fully  authorized,  and  held  out  by  plaintiff  as  authorized,  to  cash 
said  checks  and  receive  the  money  therefor,  and  defendant  denies  ttiat  such 
checks  were  duly  Indorsed  for  the  purpose  of  deposit,  or  that  they  were  paid 
without  authority  ot  plaintiff.  For  a  further  defense,  it  is  alleged,  in  effect 
that  aU  deposits  made  by  Pinkham  as  casMer  of  plaintiff  were  entered  in  a 
passbook  furnished  by  defendant  to  plaintiff ;  that  said  passbook  was  balanced 
monthly,  and  settlements  of  said  account  were  made  during  the  time  that  said 
chedcs  were  cashed;  that,  had  Pinkham  dealt  with  said  funds  or  checks  in 
an  unauthorized  manner,  plaintiff,  by  the  exercise  of  ordinary  care  in  its  busi- 
and  in  the  e.xamlnation  of  said  monthly  settlements,  could  and  would 
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have  discovered  the  same ;  that  had  plaintiff  exercised  ordinary  care  In  keep- 
ing its  accounts  with  its  customers,  in  the  monthly  settlements  with  defend- 
ant, or  in  the  examination  of  said  passbook,  it  would  have  discovered  any  and 
all  alleged  unauthorized  acts  of  Pinkham ;  and  that  it  was  grossly  negligent 
in  omitting  and  failing  to  notify  the  defendant  bank  of  Pinkham's  peculations, 
and  defendant  was  wholly  without  fault  or  negligence  in  paying  such  checks 
and  drafts. 

These  checks  forming  the  basis  of  the  action  are  14  in  number.  Two  of 
them  bear  date  March  6  and  March  26,  1907,  respectively.  The  remaining  12 
bear  date  running  from  March  4,  1908,  to  August  12th  of  the  same  year. 
The  first  2  checks  were  eventually  withdrawn  from  the  consideration  of  the 
jury,  and  verdict  and  judgment  rendered  for  the  amount  of  the  12  remaining. 

There  is  little,  if  any,  controversy  as  to  the  manner  in  which  these  checks 
were  received  by  Pinkham,  and  by  him  presented  to  the  bank,  and  by  the  bank 
paid  to  him.  They  were  all  indorsed  in  the  usual  and  customary  way ;  the 
indorsements  bearing  the  signature  **Tacoma  Mill  CJompany,  by  F.  Pinkham, 
Cashier.''  Pinkham  became  cashier  in  1899,  and  had  so  continued  up  to  the 
time  of  his  defalcation.  As  cashier  he  had  charge  of  the  cash  drawer,  and  as 
head  of  the  office  kept  the  time  book,  and  had  general  direction  of  the  office. 
It  was  his  duty  to  make  up  the  bank  statements  for  deposit,  and  this  he  gen- 
erally did.  The  statements  were  made  up  daily,  as  a  rule,  in  the  afternoon 
about  2  o'clock,  and  Pinkham  would  either  take  them  to  the  bank  with  the 
pa8eA>ook  in  person,  or  send  them  by  the  assistant  cashier.  All  the  checks 
on  hand  each  day  were  tabulated  in  this  statement,  and  were  taken  to  the  bank 
and  deposited.  The  bank  rendered  monthly  statements  of  account  to  the  mill 
company,  and  returned  all  checks  drawn  on  the  bank  during  the  time  covered 
by  tlie  statements,  wrhen  these  statements  were  rendered,  the  mill  company, 
through  Mr.  Phillips,  the  bookkeeper,  would  check  them  over  with  its  books 
to  verify  their  accuracy.  In  this  relation  Mr.  Phillips  says:  "When  the  bank's 
statement  corresponded  with  the  cashbook  and  checkbook,  and  no  irregulari- 
ties occurred  in  the  bank's  statement,  it  is  not  customary  for  business  houses 
to  go  to  the  ledger  account  and  check  back  for  the  purposes  of  verification." 

As  it  re^[)ect8  the  mill  company's  business,  daily  balance  sheets  were  made 
up.  Pinkham  kept  the  cashbook,  and  once  a  month  Hill,  the  manager,  or 
Phillips,  the  bookkeeper,  would  check  up  the  cashbook  with  the  cash  in  the 
drawer ;  that  is,  they  would  count  the  money  and  check  up  the  amount  on  de- 
posit in  the  bank,  and  see  that  it  balanced  with  the  cashbook.  The  ledger  ap- 
peared to  be  always  in  balance.  When  the  shortage  occurred,  it  was  only 
ascertained  by  sending  out  statements  to  customers,  who  sent  back  canceled 
checks,  and  it  was  then  ascertained  that  many  of  such  customers  had  not  re- 
ceived proper  credit  upon  the  mill  company's  books.  An  experting  of  the 
books  disclosed  the  method  of  Pinkham  in  his  peculations  to  have  been  that 
he  would  use  remittances  without  then  giving  the  customers  proper  credit  ap- 
on  the  mill  company's  books.  Later  he  would  use  other  remittances,  without 
then  giving  credit  to  the  customers  from  whom  they  were  received.  With  the 
latter  he  would  give  credit  on  the  books  for  former  remittances  used,  and 
would  appropriate  the  surplus,  and  thus  he  would  "wash  back,"  to  employ  the 
expression  of  one  of  tlie  witnesses,  using  the  money  from  later  remittances 
to  pay  those  he  had  formerly  abstracted,  and  so  on  from  time  to  time,  using 
more  money  all  the  while  than  he  replaced.  Thus  he  was  brought  to  a  point 
where  it  was  necessary  to  obtain  money  upon  the  checks  from  the  bank,  to  re- 
place that  which  he  had  appropriated  from  remittances,  which  money  was 
apparently  used  in  that  way.  As  to  the  chedts,  Mr.  Hill  describes  what  hap- 
pened as  follows: 

**The  checks  were  not  placed  to  the  credit  of  the  account,  and  he  would  not 
enter  them.  We  would  not  know  whether  they  would  come  in  or  not  ♦  *  ♦ 
We  sent  out  statements  on  the  first  of  every  month,  but  apparently  these 
never  reached  the  customers  *  ♦  ♦  that  had  previously  remitted.  The 
statements  would  be  passed  on  to  Pinkham  to  be  signed  up.  They  would  be 
made  out  by  the  bookkeeper  and  looked  over  by  me  and  passed  on  to  Mr.  Pink- 
ham. ♦  ♦  ♦  The  books  of  account  do  not  show  any  credits  in  respect  to 
tlie  several  accounts  covered  by  the  checks  in  evidence,  except  in  respect  to  the 
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Mandan  Mercantile  Company  account  That  account  shows  It  was  credited  and 
closed.  That  dieck  came  In  probably  the  9th  or  lOth  of  March,  bnt  the  money 
was  not  credited  to  the  account  until  some  time  In  April.  If  the  check  had 
been  deposited,  the  credit  should  have  been  given  the  day  of  the  d^x)Sit  or 
probably  a  day  or  two  preceding.  That  was  made  up  presumably  from  (the 
proceeds  of)  some  other  checks." 

It  was  shown  that  the  largest  part  of  this  defalcation  occurred  In  1908.  On 
August  22d  Pinkham  absconded,  and  later  committed  suicide  without  making 
reparation  for  his  defalcations.  For  further  elucidation,  reference  may  be 
made  to  the  testimony  of  Dan  Phillips,  one  of  the  accountant  experts  called 
by  plaintiff.  After  referring  to  the  Mandan  Mercantile  Company  check,  dated 
March  2a,  1907,  which  was  evidently  paid  by  the  bank  In  March,  but  was  not 
credited  to  the  customer  sending  It  until  April  5th  following,  the  witness  testi- 
fied as  follows: 

"Q.  Now,  as  an  expert,  when  you  reached  that  item  in  the  cashbook,  what 
conclusion  did  you  reach  as  to  the  status  of  the  account  of  the  Mandan  Mer- 
cantile Company?  A.  I  tried  to  locate  when  this  money  had  been  deported 
from  the  slips  the  bank  furnished  us.  Q.  But  you  could  not?  A.  No.  Q. 
Never  was  deposited,  was  it?  A.  No.  Q.  Now,  if  you  had  taken  the  ca^book 
for  the  months  of  March  and  April  and  had  taken  the  bank  statements  re- 
turned, showing  the  deposits  made  in  the  bank,  and  checked  them,  you  could 
have  ascertained  the  deposit  account  was  shy  just  $310.22?  A.  We  did  dis- 
cover it ;  yes,  sir.  Q.  That  was  a  simple  matter?  A.  Since  we  could  not  lo- 
cate it  in  the  deposits,  of  course  it  was  a  simple  matter.  Q.  That  Is,  any  ordi- 
nary bookkeeper,  by  diecking  the  cash  account  for  Mareh  and  April  with  the 
deposit  account  as  returned  by  the  bank  for  those  months,  would  have  dis- 
covered the  discrepancy  for  that  amount?  A.  You  have  got  to  Indude  your  cash 
on  hand  to  make  a  balance  of  it  Q.  But  it  would  have  be^i  discovered  that 
check  had  not  been  deposited,  wouldn't  it?  A.  Certainly  would.  •  •  •  An 
examination  of  the  bank  statement. at  the  end  of  March  would  show  nothing. 
There  is  no  entry  on  the  books  there  that  the  amount  had  been  paid  at  that 
time.  At  the  end  of  April  and  first  of  May  the  bank  statements  show  that  this 
particular  item  had  not  been  deposited,  but  it  had  been  entered  on  the  cash- 
book  and  credit  given  to  the  customer.  Q.  Suppose  you  had  occasion  to  run 
over  the  statement  and  there  was  no  discr^>ancy  in  your  cashbook,  would 
your  attention  be  likely  to  be  attracted  to  the  fact  that  a  particular  che<*  had 
not  been  deposited?  A.  It  would— certainly  would.  You  might  not  in  every  in- 
dividual item  there,  but  you  can  pick  out  any  large  item  and  see  if  that  cor- 
responds with  the  deposit  as  shown  in  your  bank  statement.  Q.  If  you  were 
to  pick  out  a  particular  item — ^be  suspicious  and  go  through  the  bank  state- 
ment to  see  if  that  particular  item  had  been  deposited — ^you  would  discover 
it?  A.  Yes,  sir;  I  certainly  would.  Q.  But  what  I  am  asking  you  is  whether, 
on  receiving  the  bank  statement  of  this  kind  in  the  month  of  April — your 
books  balanced  regularly — there  would  be  nothing  to  excite  your  suspicions 
and  cause  you  to  make  a  comparison  of  your  cash  Items  and  of  your  it^ns  of 
account  with  these  Items?  A.  Yes,  there  would.  I  would  run  across  the  it^n, 
for  instance,  of  $310.22.  I  would  look  to  see  where  it  had  been  deposited,  and 
cannot  find  a  deposit  for  it  Q.  I  understand.  But  suppose  this  comes  back 
to  you  at  the  end  of  the  month  and  your  cashbook  is  balanced,  is  there  any- 
thing that  excites  your  suspicion  by  that  fact  which  would  prompt  you  to  go 
through  your  books  and  compare  every  Item  to  see  if  there  is  a  discrepancy? 
A.  There  might  be.  Q.  But,  I  say,  is  there?  A.  No,  not  on  the  face  of  these 
bank  statements.  Q.  And  if  your  books  balanced,  on  receiving  this,  as  a  book- 
keeper, would  there  be  anything  to  prompt  you  to  go  bads  and  make  a  sus- 
picion against  a  man  you  trusted  and  check  over  every  Item  of  his  account 
and  see  whether  every  credit  he  had  given  on  his  account  was  identical  with 
this  statement?  A.  There  would  not.  Q.  Would  there  be  anything  suspicious 
to  prompt  you  to  investigate?  A.  There  would  not  as  long  as  we  had  all  In 
balance.  Q.  In  the  ordinary  course  of  bookkeeping,  if,  when  you  received  your 
cash  balance  aud  it  corresponds  with  your  stub  book  and  your  ca^  balances* 
would  you  go  into  details  and  examine  each  item  to  see  if  the  balance  and  items 
were  correct?    A«  It  is  customary  to  do  so ;  yes,  sir.    Q.  That  is,  to  run  over 
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every  item?    A.  Go  over  an  Item  and  check  It  off.    Q.  On  the  statement?    A. 
On  the  statement ;  yes,  sir." 

F.  S.  Blattner,  L.  B.  Da  Ponte,  and  John  E.  Heasty,  for  plaintiff  in 
error. 

Hughes,  McMicken,  Dovell  &  Ramsey,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
While  this  is  ostensibly  an  action  to  recover  for  cash  items  alleged  to 
have  been  wrongfully  paid  by  the  bank  to  an  agent  of  the  plaintiff 
unauthorized  to  receive  the  same,  yet  it  involves  an  account  between 
the  bank  and  the  plaintiff,  wherein,  by  the  theory  of  plaintiff,  the  items 
should  have  been  included  by  placing  them  to  the  credit  of  plaintiff 
instead  of  paying  them  out  as  was  done.  The  defendant,  after  putting 
in  issue  the  alleged  want  of  authority  of  the  agent  to  receive  such  cash 
payments,  answers  in  effect  that,  by  reason  of  the  giving  out  of  the 
passbook  by  defendant  to  plaintiff,  and  the  monthly  balancing  thereof 
and  settlements  concerning  the  same,  an  account  was  stated  from  time 
to  time  between  the  parties,  and  that  plaintiff  is  now  estopped  to  ques- 
tion the  verity  of  such  account.  This  is  in  short  what  is  left  of  the 
entire  controversy  between  the  parties.  It  all  hinges  about  the  effect 
of  the  use  of  the  passbook,  the  monthly  statements  made  by  the  bank 
concerning  the  transactions  with  the  plaintiff,  and  the  plaintiff's  acts 
and  conduct  with  respect  to  such  statements  of  account.  It  is  further 
asserted,  in  the  same- connection,  however,  that,  if  it  be  true  that  Pink- 
ham  dealt  with  the  checks  and  funds  of  the  plaintiff  in  an  unauthorized 
manner,  plaintiff,  by  the  exercise  of  ordinary  care  in  its  business  and 
in  the  examination  of  the  passbook  and  the  monthly  statements  made 
by  the  bank  in  connection  therewith,  could  and  would  have  discovered 
the  same,  and  that  it  should  therefore  have  notified  the  bank  of  the 
irregularity,  and  thus  have  protected  it  against  further  payments  to 
Pinkham,  and  that,  because  of  plaintiff's  negligence  in  this  particular, 
the  bank  should  not  be  held  liable  upon  such  subsequent  payments. 

Two  principal  questions  are  presented  upon  the  record : 

First,  it  is  urged  that  it  is  a  depositor's  duty  to  check  and  compare 
the  statements  furnished  by  the  bank,  purporting  to  show  the  state  of 
his  account,  with  his  books  of  account,  and  to  make  such  investiga- 
tions as  will  enable  him  to  verify  such  statements,  and  thereby  to  de- 
tect any  inaccuracy  concerning  them.  It  is  insisted  that,  had  this  rule 
been  observed,  Pinkham's  misconduct  would  have  been  discovered  in 
April  or  May,  1907,  and  further  loss  would  have  been  prevented; 
hence  that  plaintiff  is  not  entitled  to  recover  for  checks  thereafter 
cashed  by  Pinkham. 

Second,  it  is  urged  that  it  was  incumbent  upon  the  plaintiff  to  exer- 
cise reasonable  care  in  supervising  the  acts  of  Pinkham,  its  agent,  and 
especially  that  part  of  the  duty  assigned  to  him  in  checking  up  the 
bank  statements,  and  that,  had  the  plaintiff  performed  its  duty  in  this 
regard,  it  would  readily  have  discovered  the  peculations  of  Pinkham 
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in  April,  and,  for  this  further  reason,  that  recovery  should  not  be  had 
for  checks  cashed  subsequent  to  that  date. 

Appropriate  instructions  to  the  jury  were  framed  to  cover  these 
contentions,  but  the  court  refused  to  give  them,  and  error  is  assigned. 

The  question  as  it  respects  Pinkham's  authority  to  receive  these 
cash  payments  as  agent  of  plaintiff,  whether  real  or  apparent,  was  fully 
submitted  to  the  jury  by  clear  and  pertinent  instructions,  and  the  jury 
found  against  the  defendant  on  that  issue;  that  is  to  say,  they  found 
that  Pinkham  possessed  no  such  authority  from  plaintiff. 

We  have  first  to  determine  what  was  the  plaintiff's  duty  toward  the 
bank  in  the  examination  and  verification  of  the  bank  statements,  ren- 
dered monthly,  in  connection  with  the  passbook,  and  whether  what  it 
did  or  omitted  to  do  in  that  relation  has  estopped  it  from  recovering 
any  part  of  the  moneys  sued  for. 

Without  discussing  the  doctrine  of  estoppel,  and  the  principle  upon 
which  it  is  based,  we  may  here  assume  that,  if  it  was  the  duty  of  plain- 
tiff to  examine  these  bank  statements  as  rendered,  and  if,  by  such  ex- 
amination as  plaintiff  was  bound  to  give  them,  a  disclosure  of  Pink- 
ham's  irregular  actions  in  cashing  these  checks  would  have  resulted, 
then  plaintiff  would  be  obliged  to  notify  the  bank  thereof,  and  by  neg- 
lect so  to  do  would  be  estopped  to  recover  for  payments  subsequently 
made.  We  say  by  such  examination  as  the  plaintiff  was  bound  to  give 
to  the  statements  rendered  by  the  bank  in  connection  with  the  pass- 
book, because  the  special  inquiry  is :  What  was  the  plaintiff's  duty  in 
that  particular  ? 

It  has  long  been  the  usage  of  banks  to  give  out  passbooks  to  their 
customers,  in  which  the  latter  are  credited  with  their  proper  deposits. 
These  passbooks  are  sent  in  as  occasion  may  seem  to  demand,  often 
periodically  and  by  request  of  the  bank,  as  well  as  upon  the  volition 
of  the  depositors,  and  are  posted,  or  statements  returned  with  them, 
along  with  the  paid  checks  or  vouchers,  showing  the  condition  of  the 
depositor's  account  upon  the  books  of  the  bank.  It  matters  little 
whether  the  passbooks  are  sent  in  voluntarily  or  by  request  of  the 
bank  to  be  posted — ^the  purpose  and  effect  of  the  statements  rendered 
by  the  bank  in  connection  therewith  are  the  same.  They  not  only  af- 
ford a  means  whereby  the  depositor  may  discover  errors  to  his  preju- 
dice, but  furnish  evidence  in  his  favor  in  the  event  of  dispute  or  liti- 
gation with  the  bank.  They  serve  to  protect  him  against  the  careless- 
ness and  fraud  of  the  bank.  The  right  thus  accorded  by  banks  to  fre- 
quent accountings  in  this  manner,  so  that  the  depositor  may  keep  in- 
formed as  to  the  condition  of  his  account  as  it  appears  upon  the  lxx)ks 
of  his  depositary,  is  one  of  such  manifest  advantage  that  it  entails  a 
correlative  duty  upon  the  depositor.  It  requires  of  him  an  examina- 
tion of  the  account  rendered,  and,  if  errors  or  omissions  become  ap- 
parent, it  is  then  incumbent  upon  him  to  bring  them  to  the  attention 
of  the  bank,  by  returning  his  passbook  for  correction,  or  by  other  con- 
venient method.  Otherwise,  his  silence  will  be  regarded  as  an  ad- 
mission that  the  entries  as  shown  are  correct.  As  is  said  in  Leather 
Manufacturers'  Bank  v.  Morgan,  117  U.  S.  96,  107,  6  Sup.  Ct.  657, 
660(29L.  Ed.  811): 


Digitized  by  VjOOQ IC 


NATIONAL  BANK  OF  COMMERCE  V.  TACOMA  MILL  CO.  447 

**The  depositor  cannot,  therefore,  without  injustice  to  the  bank,  omit  all  ex- 
amination of  his  account,  when  thus  rendered  at  his  request  His  failure  to 
make  it  or  to  have  it  made,  within  a  reasonable  time  after  opportunity  given 
for  that  purpose,  is  inconsistent  with  the  object  for  which  he  obtains  and  uses 
a  passbook." 

So  it  was  held  in  that  case  that  the  question  of  whether  the  depos- 
itor exercised  the  proper  degree  of  care  required  of  him  in  the  exam- 
ination of  statements  rendered  him  by  the  bank  in  writing  up  his  pass- 
book, under  the  circumstances  disclosed  by  the  evidence,  including  the 
relations  of  the  parties  and  the  established  usages  of  business,  was  one 
for  the  jury,  and  the  cause  was  accordingly  reversed  and  remanded. 
The  case  was  one  where  a  confidential  clerk,  a  youth  of  about  17  years 
of  age,  having  the  entire  management  of  his  employer's  office,  forged, 
by  raising  them,  certain  checks  which  his  employer,  as  agent  of  Ash- 
burner  &  Co.,  had  drawn  upon  their  account  with  the  defendant  bank. 
Pursuant  to  his  employer's  instructions,  the  clerk  filled  up  certain 
checks,  between  the  dates  of  September  11,  1880,  and  February  13, 
1881,  which,  being  signed  by  his  employer,  were  altered  by  the  clerk 
before  they  were  taken  from  the  office,  and  then  by  him  presented  to 
the  bank  for  payment.  The  bank  paid  them,  and  the  clerk  accounted 
for  the  amount  of  the  checks  as  originally  drawn,  and  appropriated 
the  amount  measured  by  the  raise.  When  the  checks  were  drawn, 
their  true  amounts  were  entered  regularly  upon  the  stubs  of  the  check- 
book, but  the  clerk  forced  the  footings  of  the  stubs  by  making  the  false 
additions  equal  to  the  increase  of  the  altered  checks.  The  employer's 
passbook  was  written  up  at  the  bank  October  7  and  November  19, 

1880,  and  January  18,  1881,  and  balances  struck  showing  the  amount 
of  credit  upon  each  of  the  dates.  Upon  each  date  the  book  was  re- 
turned with  all  checks  that  had  been  paid  subsequent  to  the  previous 
balancing,  including  the  altered  checks.  Across  the  face  of  the  pass- 
book was  written  at  the  date  of  balancing  the  number  of  checks  re- 
turned. At  each  time  as  the  book  was  returned,  the  clerk  destroyed 
such  of  the  checks  as  he  had  altered.  The  clerk  was  intrusted,  the  em- 
ployer having  implicit  confidence  in  him,  with  the  balancing  of  the 
checkbook  when  the  passbook  was  returned ;  the  employer's  attention 
at  times  being  attracted  to  the  statements  made  by  the  bank.  He  usu- 
ally kept  track  of  the  balance  as  shown  by  the  checkbook. 

The  employer  discovered  the  forgeries,  which  were  so  cleverly  made 
that  they  were  difficult  of  detection,  about  the  1st  or  2d  of  March, 

1881.  The  clerk  had  remained  away  from  the  office  for  a  day,  and 
the  employer  made  comparison  of  the  passbook  with  the  stubs  of  the 
checkbook.  Finding  that  a  certain  number  of  checks  appearing  on  the 
stubs  were  not  charged  against  him  on  the  passbook,  he  returned  the 
passbook  to  the  bank  to  be  again  balanced.  This  being  done,  two 
vouchers  were  returned  which  were  found  to  be  altered,  and  this  led 
to  the  discovery  of  all  the  altered  checks.  The  bank  having  charged 
such  overpayments  to  the  account  of  the  depositor,  suit  was  instituted 
to  recover  them  as  for  a  balance  upon  account.  It  appeared  by  the 
employer's  testimony  that,  had  he  made  such  examination  as  was  made 
by  him  in  March  at  either  of  the  previous  balancings  of  the  passbook, 
he  would  have  detected  the  forgeries,  and  thus  would  have  been  en- 
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abled  to  protect  the  bank  against  further  payment  of  the  altered  chedb 
by  giving  it  timely  notice.  It  goes  without  saying  that,  if  the  forgeries 
had  been  discovered,  a  duty  would  at  once  have  devolved  upon  the  de- 
positor to  notify  the  bank,  so  that  it  would  not  pay  other  like  forged 
checks ;  but  the  inquiry  relates  to  the  character  of  diligence  required 
on  the  part  of  the  depositor  that  he  may  test  the  correctness  of  the  ac- 
counts rendered  and  balanced  in  connection  with  the  passbook.  If  he 
has  omitted  the  proper  care  and  diligence  in  the  examination  of  such 
balanced  accounts,  the  duty  to  notify  his  depositary  of  errors  and  ir- 
regularities in  the  account  rests  upon  him  with  the  same  weight  as  if 
the  irregularities  were  actually  known  to  him.  Otherwise,  the  deposi- 
tary would  suffer  through  the  negligence  of  the  depositor.  It  was 
held  in  this  case  that  the  depositor  owes  the  further  duty  to  the  bank 
of  properly  supervising  the  conduct  of  his  agent  in  the  examination 
of  the  bank  statements,  where  it  appears  that  the  agent  was  the  person 
who  committed  the  frauds  and  had  an  interest  in  concealing  them. 
The  duty  of  making  proper  examination  of  the  balanced  passbook 
when  returned  to  the  depositor  is  said  to  be  a  primary  one  which  is 
devolved  upon  the  principal,  and  he  must  either  attend  to  it  himself 
or  see  to  it  that  some  competent  person  discharges  it  for  him.  But 
where  that  duty  is  intrusted  to  the  same  person  who  has  charge  of  the 
transactions  which  go  to  make  up  the  account,  then  it  is  incumbent 
upon  the  principal  to  show  due  and  proper  care  in  supervising  the  con- 
duct of  that  agent  while  acting  in  the  discharge  of  that  (the  princi- 
pal's) duty.  What  that  duty  is  depends  upon  the  peculiar  facts  and 
circumstances  of  each  particular  case.  The  court,  speaking  to  that 
subject  in  the  case  under  review,  says : 

"It  is  suffldent  to  say  that  the  latter's  duty  (the  depositor's)  Is  disdiarged 
when  he  exercises  such  diligence  as  is  required  by  the  circumstances  of  the 
particular  case,  including  the  relations  of  the  parties,  and  the  established  or 
known  usages  of  banking  business." 

Myers  v.  Southwestern  National  Bank,  193  Pa.  1,  44  Aa  280,  74 
Am.  St.  Rep.  672,  was  a  similar  case  to  that  of  Bank  v.  Morgan.  Here 
a  confidential  clerk  forged  numerous  checks,  which  were  paid  by  the 
bank  and  charged  to  his  employer's  account.  The  duty  of  the  clerk 
included  the  making  of  deposits,  occasionally  handing  in  the  bank  book 
to  be  written  up  and  balanced,  and,  when  that  was  done,  then  to  re- 
ceive the  canceled  checks,  with  the  payment  of  which  the  bank  had 
credited  itself,  and  to  deliver  the  same  to  his  employer  for  examination 
and  approval.  Further  than  this,  he  was  charged  with  the  duty  of 
verifying  the  bank  book  as  the  same  was  written  up  and  balanced  from 
time  to  time,  and  reporting  the  result  to  his  employer.  This  the  clerk 
professed  to  do,  but  in  fact  falsified  his  employer's  books,  and  falsely 
reported  that  the  balances  were  correct.  During  the  period  involved 
the  bank  book  was  balanced  12  times. 

"If,  at  the  time  of  each  settlement,"  says  the  court,  "the  forged  diecks  had 
been  examined  by  the  plaintiff,  or  if  the  number  and  the  aggregate  amount  <A 
the  checks  had  been  compared  with  the  number  and  amounts  of  the  checks 
separately  entered  in  the  bank  book,  or  if  the  checks  had  been  compared  with 
the  stubs  of  the  checkbook,  or  if  the  additions  of  the  deposits  and  diecks  on 
the  checkbook  liad  been  examined,  the  forgery  would  have  been  discoyered." 
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Based  upon  these  premises,  it  was  held  as  matter  of  law  that  the 
plaintiff  was  not  entitled  to  recover ;  the  court  further  saying : 

**In  contemplation  of  law,  the  delivery  of  the  checks  to  plalntifTs  clerk  was 
a  delivery  by  the  bank  to  the  plaintiff  himself,  as  the  basis  on  which  its  credits 
were  claimed.  The  bank  was  therefore  entitled  to  liave  them  examined,  and, 
if  rejected,  returned  within  a  reasonable  time.  That  was  not  done,  and,  be- 
cause of  plaintiff's  failure  to  perform  his  duty  in  that  regard,  he  should  not 
be  permitted  to  recover.  Any  other  rule  would  be  inconsistent  not  only  with 
general  and  long-established  custom,  but  also  with  well-settled  principles  of 
law  on  the  subject" 

In  another  case  (Morgan  et  al.  v.  United  States  Mortgage  &  Trust 
Co.,  125  App.  Div.  22,  109  N.  Y.  Supp.  274),  under  very  similar  cir- 
cumstances, the  question  whether  the  depositor  was  guilty  of  negli- 
gence such  as  would  relieve  the  depositary  from  liability  upon  forged 
checks,  paid  subsequent  to  a  time  when  the  forgeries  should  have  been 
discovered,  was  submitted  to  the  jury. 

In  Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219,  63  N.  E.  969,  57 
L.  R.  A.  529,  the  plaintiffs  had  in  their  employ  a  clerk  whose  duty  it 
was  to  fill  up  checks  to  be  drawn  in  the  course  of  the  business,  to  make 
corresponding  entries  in  the  stubs  of  the  checkbook,  and  to  present 
the  checks  so  prepared,  together  with  the  bills  in  payment  of  which 
they  were  drawn,  to  one  of  the  plaintiffs  for  signature.  The  party 
signing  would  place  the  check,  together  with  the  bill,  in  a  sealed  en- 
velope properly  addressed,  and  put  it  in  the  mailing  drawer.  During 
the  period  of  time  from  September,  1897,  to  Octol^r,  1899,  the  clerk 
in  24  separate  instances  abstracted  one  of  these  envelopes  from  the 
mailing  drawer,  opened  it,  and  with  acids  obliterated  the  name  of  the 
payee  and  the  amount  specified  in  the  check,  then  made  the  check  pay- 
able to  cash,  raised  the  amount,  and  drew  the  money  on  it  from  the 
defendant  bank.  From  the  money  drawn  he  paid  the  bill,  and  appro- 
priated the  excess.  The  checks  so  altered  were  charged  to  the  account 
of  plaintiffs,  which  was  balanced  every  two  months,  and  the  vouchers 
returned  to  them.  To  the  clerk  was  intrusted  the  duty  of  verifying 
the  bank  balance.  At  a  time  when  the  clerk  was  away,  this  duty  was 
assigned  to  another,  and  he  discovered  the  irregularity,  and  with  it 
the  forgeries.  Under  these  facts,  the  court  held  that  it  was  not  too 
much,  in  justice  and  fairness  to  the  bank,  to  require  of  the  depositors, 
where  they  had  such  a  record  as  they  possessed,  to  exercise  reasona- 
ble care  to  verify  the  vouchers  by  that  record.  It  is  said,  in  effect,  that 
the  knowledge  of  the  forgeries  that  the  clerk  had  was  in  no  respect  to 
be  attributed  to  the  plaintiffs,  but  that  plaintiffs  were  chargeable  with 
such  information  as  a  comparison  of  the  checkbook  would  have  im- 
parted to  an  innocent  party  previously  unaware  of  the  forgeries. 

So  in  Hardy  &  Bros.  v.  Chesapeake  Bank,  51  Md.  562,  34  Am.  Rep. 
325,  which  is  analogous  on  the  facts  to  the  preceding  cases,  the  court 
says: 

"It  must  be  borne  in  mind  that  the  appellants  were  not  bound  at  their  peril 
and  under  all  circumstances  to  detect  the  forgery.  They  were  simply  bound 
to  refrain  from  doing  any  act  that  would  reasonably  have  the  effect  of  mis- 
leading the  appellee  to  its  hurt  or  injury,  and  not  fail  to  do  any  act  that 
positive  duty  required  them  to  do  for  the  protection  of  the  aw)ellee.  ♦  ♦  ♦ 
We  therefore  think  that  the  Jury  should  have  been  required  to  find  either  that 

104  C.C  JL.— 29 


Digitized  by  VjOOQ IC 


450  104  C.  C.  A.  REPORTS. 

the  appenants  had  knowledge  in  fact  that  the  forgeries  had  been  committed, 
or  that,  from  carelessness  and  Indifference  to  the  rights  of  others,  they  failed 
to  inform  themselves  from  sources  of  information  readily  accessible  to  them, 
and  whidi,  by  the  exercise  of  ordinary  diligence  as  business  men,  would  have 
disclosed  to  them  the  fact  that  the  forgeries  had  been  committed.  If  sudi  facts 
be  found  to  exist,  then  it  must  be  also  found,  in  order  to  work  an  estoppel, 
that  the  aiH>^Ilee  acted,  in  honoring  and  paying  tiie  nine  checks  in  question, 
in  reference  to  the  conduct  of  the  appellants  in  failing  to  make  known  an  ob- 
jection to  the  account  as  stated  and  balanced  in  the  bankbook  on  the  13th  of 
July,  1873,  and  that  such  omission  and  neglect  of  the  appellants  did  in  fact 
mislead  the  lappellee  into  the  error  of  paying  the  nine  forged  checks  now  in 
dispute." 

Again,  in  speaking  of  the  duty  of  a  depositor  in  relation  to  the  ex- 
amination of  his  passbook  when  written  up  by  the  bank,  the  court  con- 
tinues : 

"What  is  such  duty  may  not  In  all  cases  be  ea?y  to  determine;  but  we 
think  it  not  too  much  to  say  that,  in  a  case  like  the  present,  there  is  a  duty 
owing  from  the  customer  to  the  bank  to  act  with  that  ordinary  diligence  and 
care  that  prudent  business  men  generally  bestow  in  such  cases,  in  the  examina- 
tion and  comparison  of  the  debits  and  credits  contained  in  his  bank  or  pa»- 
book,  in  order  to  detect  any  errors  or  mistakes  therein.  More  than  this,  under 
ordinary  circumstances,  could  not  be  required." 

Another  case  of  interest  to  note  is  Dana  v.  National  Bank  of  the 
Republic,  132  Mass.  156.  That  case  turned  specifically  on  the  question 
of  ratification,  because  there  was  but  one  check  that  was  forged  and 
paid  and  that  entered  into  the  bank's  statement  of  account.  The  fol- 
lowing observations  are  found  in  the  opinion  of  the  court : 

"The  plaintiffs  owed  to  the  defendant  the  duty  of  exercising  due  diligence 
to  give  it  information  that  the  payment  was  unauthorized ;  and  this  included 
not  only  due  diligence  in  giving  notice  after  knowledge  of  the  forgery,  but 
also  due  diligence  in  discovering  it.  If  the  plaintiffs  knew  of  the  mistake,  or 
if  they  had  that  notice  of  it  which  consists  in  the  knowledge  of  facts  which, 
by  the  exercise  of  due  care  and  diligence,  will  disclose  it,  they  failed  in  their 
duty ;  and  adoption  of  the  check  and  ratification  of  the  payment  will  be  im- 
plied. They  cannot  now  require  the  defendant  to  correct  a  mistake  to  its  in- 
jury, from  which  it  might  have  protected  itself  but  for  the  negligence  of  the 
plaintiffs.  Whether  the  plaintiffs  were  required,  in  the  exercise  of  due  dili- 
gence, to  read  the  monthly  statements  or  to  examine  the  checks,  and  how  care- 
ful an  examination  they  were  bound  to  make,  and  what  inferences  are  to  be 
drawn,  depend  upon  the  nature  and  course  of  dealing  between  the  parties,  and 
the  particular  circumstances  under  which  the  statements  and  checks  were  de- 
livered to  them." 

In  the  light  of  these  authorities,  it  is  manifest  that  the  depositor 
sustains  such  a  relation  to  his  banker  as  that  he  is  bound  to  give  heed 
to  the  periodical  statements  coming  from  the  bank  in  connection  with 
the  return  of  his  passbook  showing  the  balancing  of  his  account  with 
the  bank.  If  he  interposes  no  objection  to  such  statements,  the  pre- 
sumption naturally  follows  that  he  deems  them  correct.  The  bank  has 
a  right  to  rely  upon  such  presumption,  and  to  act  upon  it  in  the  fu- 
ture. If,  furthermore,  transactions  of  an  irregular  character  have  been 
noted  therein,  such  as  the  inadvertent  payment  of  checks  and  drafts 
by  the  bank  beyond  the  scope  of  express  authority,  it  may  be,  depend- 
ing upon  the  peculiar  facts  and  circumstances  attending  the  transac- 
tions themselves,  that  the  depositor  will  be  subsequently  estopped  to 
deny  the  authority  of  the  bank  to  make  such  payments.     The  duty 
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thus  devolving  upon  the  depositor  is  one  that  he  is  entitled  to  perform 
by  himself  or  through  another.  If  he  designates  another  for  the  pur- 
pose, he  must  exercise  proper  care  and  circiunspection  in  selecting  a 
person  in  whom  confidence  and  trust  may  be  reposed,  for,  unless  he 
does,  he  may  make  himself  responsible  for  the  fraudulent  acts  of  his 
agent.  But,  having  used  such  reasonable  and  proper  precautions,  he 
cannot  be  held  liable  for  the  deceitful  and  dishonest  acts  of  his  agent, 
for  the  simple  and  very  potent  reason  that  the  agent  is  not  his  agent 
for  such  purposes.  As  to  them,  the  agent  is  acting  wholly  without  the 
scope  of  his  authority.  To  many  details  of  an  extensive  business,  it  is 
impossible  for  the  owner  or  manager  to  give  personal  attention.  Nor 
is  it  expected  that  he  will  set  a  watch  over  the  particular  conduct  of 
all  his  agents  so  that  he  will  be  personally  advised  of  all  they  may  do. 
If  he  exercises  the  ordinary  care  and  diligence  that  business  men  are 
wont  to  exercise  in  the  selection  of  capable  and  honest  agents,  and  is 
then  ordinarily  watchful  in  the  general  conduct- of  his  business  to  de- 
tect dishonesty  and  fraud  by  those  acting  for  him,  that  is  all  that  those 
dealing  with  him  can  expect  or  demand.  What  an  agent  does  for  the 
principal,  however,  acting  within  the  scope  of  his  authority,  becomes 
the  act  of  the  principal,  and  so  it  is  that  the  knowledge  of  the  agent, 
acquired  in  the  legitimate  discharge  of  the  duty  assigned  him,  must 
be  deemed  to  be  the  knowledge  of  the  principal.  But  it  is  neither  rea- 
sonable nor  just  to  impute  to  the  principal  knowledge  coming  to  the 
agent  acting  in  disregard  of  his  instructions  or  in  fraud  of  his  prin- 
cipal's interests.  It  being  the  duty  of  the  depositor  to  examine  the 
statements  of  his  bank  when  periodically  balancing  his  passbook,  it 
must  follow  that  he  is  charged  with  knowledge  of  what  those  state- 
ments contain,  whether  he  makes  the  examination  in  person  or  through 
an  agent  designated  for  the  purpose.  Logically,  also,  he  must  know 
the  state  of  his  own  accounts,  if  regularly  and  honestly  kept.  He  is 
not  bound  to  know  what  a  dishonest  clerk  may  have  inserted  therein 
contrary  to  the  fact,  and  with  a  purpose  of  deceiving  and  defrauding 
him ;  but  he  would  be  bound  to  know  what  the  legitimate  facts  or  en- 
tries would  disclose  if  followed  to  their  natural  sequence  in  the  exer- 
cise of  ordinary  business  care  and  alertness.  That  is  to  say,  if  legiti- 
mate entries  and  the  manner  of  their  entry  in  books  of  account  or 
books  of  business  memoranda  would  be  suggestive  of  other  facts,  or 
would  lead  to  further  inquiry  before  an  ordinarily  prudent  man,  act- 
ing in  business  concerns,  would  be  satisfied,  then  the  principal  must 
know  what  the  inquiry  would  result  in  if  the  information  at  hand  were 
followed  to  its  natural  tendency. 

Now,  to  apply  these  principles  to  the  case  in  hand.  We  find  that, 
when  the  passbook  was  written  up  and  returned  by  the  bank,  Phillips, 
another  clerk  of  the  mill  company,  would  check  the  statements  over 
with  the  company's  books  to  verify  their  accuracy,  and  when  the  bank's 
statements  corresponded  with  the  cashbook  and  the  checkbook,  and  no 
irregularities  appeared,  he  did  not  pursue  the  inquiry  further.  Nor 
was  there  any  occasion  to,  the  fact  being  all  the  time  that  the  entries 
in  the  checkbook,  and  the  items  returned  as  deposited  in  the  bank, 
stated  the  facts  truly.  The  items  appropriated  by  Pinkham,  while 
they  should  have  been  placed  to  the  mill  company's  credit  at  the  bank, 
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and  therefore  should  have  appeared  upon  the  company's  deposit  ac- 
count, being  withdrawn  from  the  bank  in  cash,  were  not  proper  for 
entry  in  the  bank  account,  either  upon  the  debit  or  credit  side  thereof. 
Hence  an  examination  of  the  bank's  written  up  passbook,  with  a  re- 
turn of  the  checks  or  a  list  of  the  items  deposited,  would  not  reveal  in 
any  way  the  fact  of  the  wrongful  negotiation  of  the  checks  and  drafts 
remitted  to  the  mill  company  from  its  customers.  There  could  be  no 
suggestion  whatever,  from  anything  that  appeared  from  these  state- 
ments of  account,  or  the  lists  made  up  by  Pinkham  for  deposit,  or  the 
lists  of  deposit  rendered  by  the  bank,  of  any  further  transactions  be- 
tween the  bank  and  the  mill  company.  Unlike  some  of  the  cases  of 
which  note  is  taken  here,  where  the  balances  on  the  stubs  of  the  checks 
issued  were  forced  and  an  inspection  would  have  disclosed  the  irregu- 
larity, the  bank  statements,  in  comparison  with  the  checkbook  and  cash- 
book,  exhibit  a  businesslike  and  satisfactory  record,  from  which  no 
suspicion'of  irregularity  could  arise. 

But  it  is  strenuously  urged  that,  as  the  Mandan  Mercantile  Company 
received  a  credit  on  the  5th  of  April,  1907,  and  the  item  went  into  the 
cash  account  of  the  mill  company,  it  being  an  item  of  payment  which 
in  the  usual  course  of  business  should  have  passed  to  the  credit  of  the 
mill  company  in  the  bank,  the  mill  company  should  have  taken  note  of 
the  fact,  and  that,  by  pursuing  the  further  inquiry  which  was  subse- 
quently pursued,  and  sending  out  to  customers  for  their  statements  of 
account,  the  peculations  of  Pinkham  would  have  been  disclosed,  and 
thus  the  mill  company  would  have  been  enabled  to  protect  the  bank 
from  further  cash  payments,  and  ought  to  have  done  so.  We  think, 
however,  the  duty  of  a  depositor  towards  his  bank  in  relation  to  the 
examination  of  the  bank  statements,  made  in  connection  with  its  writ- 
ing up  and  balancing  the  depositor's  passbook,  does  not  reach  to  that 
extremity.  The  statements,  as  we  have  shown,  are  rendered  for  the 
purpose  of  advising  the  depositor  of  the  state  of  his  account.  If  those 
statements  tally  with  the  deposit  slips  made  up  by  the  depositor  and 
the  checks  drawn  against  the  bank,  and  if  the  balances  agree  one  with 
the  other,  the  depositor  is  not  obliged  to  look  further,  nor  to  bear  in 
mind  some  irregularity  that  may  appear  elsewhere  in  his  general 
books,  although  a  searching  inquiry  might  lead  to  a  discovery  of  the 
fraud.  The  present  case  is  illustrative  of  the  principle.  The  mill 
company  was  unable  to  ascertain  what  had  happened,  until  it  sent  out 
to  its  customers  for  statements  of  their  accounts  and  called  in  experts 
to  determine  the  condition  of  its  books.  It  was  then  discovered  that 
the  Mandan  Mercantile  Company  credit  was  given  on  April  5th,  which 
gave  a  clue  to  the  line  of  inquiry,  and  led  to  a  discovery  of  the  fact 
that  that  item  did  not  appear  in  the  bank  deposit,  as  it  should  have 
done ;  and  it  was  found  that,  if  the  items  in  the  mill  company's  cash 
account  had  been  checked  with  the  deposit  account,  it  would  have 
shown  that  this  item  had  not  been  deposited,  although  it  is  probable  the 
cash  had  been  drawn  from  the  bank,  in  this  particular  instance,  and 
put  in  the  cash  drawer  of  the  mill  company.  The  inquiry  which  the 
defendant  would  have  had  the  plaintiff  pursue  to  discover  the  fraud  is 
collateral  to  an  examination  of  the  passbook  and  the  record  of  checks 
drawn  against  the  bank  account,  and  it  does  not  seem  to  us  that  the 
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plaintiff  was  guilty  of  such  negligence  in  relation  thereto  as  that  the 
question  should  have  been  submitted  to  the  jury.  We  find  no  error, 
therefore,  in  the  court's  refusal  to  give  the  instructions  requested  by 
plaintiff. 

This  disposes  of  the  first  and  second  points  of  plaintiff  in  error. 

The  third  point  made  is  that  the  bank,  under  the  circumstances 
shown  by  the  evidence,  cannot  be  charged  with  negligence  for  having 
paid  the  customers'  drafts  to  Pinkham.  The  jury  found  that  these 
drafts  were  paid  by  the  bank  without  authority.  That  covers  the  is- 
sue, and  disposes  of  it  effectively. 

The  fourth  point  is  that  the  evidence  shows  a  case  of  apparent  or 
ostensible  authority  in  Pinkham  to  cash  customers'  drafts.  This  is 
also  one  of  the  very  questions  presented  to  the  jury,  and  the  defendant 
is  concluded  by  its  verdict.  The  question  was  certainly  not,  under  the 
evidence,  one  of  law  for  the  court. 

The  next  and  last  point  made  is  that : 

"The  proof  shows  that  In  many  instances  Pinkham  accounted  for  the  pro- 
ceeds of  the  customers'  checks  cashed  by  depositing  the  same  in  the  cash 
drawer.  In  no  instance  of  this  kind  can  the  bank  be  held  liable,  even  though 
the  proceeds  of  said  checks  were  so  used  for  the  purpose  of  making  good  sums 
previously  abstracted  from  the  cash  drawer." 

Touching  this  question,  the  court  instructed  the  jury  as  follows: 

"It  is  not  incumbent  upon  the  mill  company  in  order  to  make  out  its  case  to 
prove  that  Pinkham  did  not  bring  this  money  down  to  the  office  of  the  mill 
company  or  to  prove  that  he  did  not  use  the  money  for  the  purposes  of  the  mill 
company.  If  the  mill  company  has  established,  in  addition  to  the  admitted 
facts,  that  Pinkham  cashed — ^if  the  mill  company  has  established,  as  it  has  by 
the  admitted  facts,  that  Pinkham  cashed— these  checks  and  received  the  money, 
then,  unless  a  preponderance  of  the  evidence  shows  that  Pinkham  was  au- 
thorized to  receive  it,  the  plaintiff  is  entitled  to  recover,  because,  under  the 
circumstances,  the  bank  has  paid  the  money  to  a  person  who  had  no  authority 
to  receive  it ;  and  in  this  state  of  affairs  the  mill  company  was  not  bound  to 
trace  the  money  after  it  reached  the  hands  of  an  unauthorized  person,  if,  in 
fact,  that  money  was  paid  to  an  unauthorized  person.  If  Pinkham  was  unau- 
thorized, and  if  in  fact  that  money  did  reach  the  office  of  the  company,  that 
would  be  a  matter  for  the  bank  to  prove,  because  if  it  once  paid  money  to 
an  unauthorized  person  It  could  only  Justify  itself  by  proving  that  this  money 
did  reach  this  mill  company  or  was  otherwise  used  for  the  benefit  of  the 
mill  company." 

To  this  instruction  there  is  no  excepticm,  and  by  it  also  the  plaintiff 
in  error  is  precluded. 

Finding  no  error  in  the  record,  the  judgment  below  is  affirmed. 


(L82  Fed.  18.) 

I/EWIS  PUB.  OO.  v.  WYMAN  et  al.t 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  20,  1910.) 

No.  3,088. 

1«  Appeal  and  Ebbob  (S  843*) — Moor  Questions. 

Where,  pending  suit  to  enjoin  a  postmaster  from  depriving  complain- 
ant of  the  right  to  send  its  publication  through  the  mails  as  second-class 
matter,  complainant  made  another  application  for  entry,  which  was 
granted,  and  complainant  ever  since  had  enjoyed  the  privilege,  whether 

*PMr  otker  cases  see  same  topic  &  9  nvmbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Inde^Les 
t  Rehearing  denied  November  7,  19101 
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the  Postmaster  General,  In  determining  that  complainant  was  not  pre- 
viously entitled  to  second-class  rates,  erroneously  proceeded  on  the  as- 
sumption that  the  case  was  one  of  original  application  for  entry  of  the 
publication  as  second-class  matter,  instead  of  one  concerning  an  entry 
previously  accorded,  and  erroneously  annulled  complainant's  right  with- 
out a  hearing,  became  moot  questions  which  would  not  be  reviewed  on 
appeal  from  a  decree  denying  an  injunction  and  dismissing  the  bill. 

[Ed.  Note. — For  other  cases.  Bee  Appeal  and  EJrror,  Cent  Dig.  {  3331; 
Dec.  Dig.  §  843.*! 

2.  Dismissal  and  Nonsuit  (§  53*) — Bill— Change  of  Cibcumstances— Dis- 

missal. 

When  the  element  of  controversy  disappears  from  a  case  by  change 
of  circumstances  or  by  act  of  the  parties,  the  case  will  be  dismissed, 
though  complainant  claims  that  he  yielded  to  the  stress  of  the  situation. 

[Ed.  Note. — ^For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  i 
107;   Dec.  Dig.  §  53.*] 

3.  Post   Office   (§    15*) — Second-Class   Matter— Regulations— Postmaster 

General— Authority. 

Rev.  St  §  161  (U.  S.  Comp.  St  1901,  p.  80),  conferring  on  the  head  of 
the  Post  Office  Department  authority  to  prescribe  regulations  not  incon- 
sistent with  the  law  for  the  performance  of  its  business,  the  Postmaster 
General  was  authorized  to  limit  the  number  of  sample  copies  a  publisher 
who  was  entitled  to  mail  his  publication  at  second-class  rates  might 
send  out  under  those  rates  to  an  amount  equal  to  that  of  the  publisher's 
legitimate  subscriptions;  the  publisher  not  being  entitled  under  Act 
Cong.  March  3,  1885,  c.  342,  23  Stat  387  (U.  S.  Comp.  St  1901,  p.  2660), 
prescribing  a  one  cent  per  pound  second-class  rate,  "including  sample 
copies,"  to  mail  an  unlimited  number  of  sample  copies  at  that  rate. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §  22 ;  Dec  Dig. 
§  15.*1 

4.  Post  Office  (§  15*) — Mail  Matter— Second-Class  Rates— "Primarily." 

The  word  "primarily,"  as  used  in  Act  Cong.  March  3,  1879,  c  180,  I 
14,  20  Stat  359  (U.  S.  Comp.  St  1901.  p.  2647),  excluding  from  the  sec- 
ond-class rate  regular  publications  designed  primarily  for  advertising 
purposes,  or  for  free  circulation,  or  for  circulation  at  nominal  rates, 
means  "chiefly,"  or  "principally," 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §  22;  Dec. 
Dig.  §  15.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  5550.] 

6.  Post  Office  (§  15*) — Rates— Second-Class  Matter. 

Postal  Laws,  §§  436,  456,  and  Regulations  1002,  authorized  the  imposi- 
tion of  higher  postage  rates  on  sample  copies  sent  out  by  a  publisher  «i- 
titled  to  second-class  rates  in  excess  of  the  number  of  sample  copies  he 
is  entitled  to  mail  at  second-class  rates  under  his  permit 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  S  22;  Dec.  Dig. 
§  15.*] 

6.  E}QuiTT  (§  41*) — Equity  Jurisdiction— Legal  Questions. 

Complainant  sued  a  local  postmaster  and  assistant  postmaster  to  en- 
join them  from  depriving  it  of  the  right  to  send  its  publication  through 
the  mails  as  second-class  matter.  During  the  existence  of  the  contro- 
versy complainant  paid  under  protest  $20,650  alleged  excess  postage,  and 
also  gave  bond  for  tbe  payment  of  other  sums.  Held,  that  complainant's 
right  if  any,  to  recover  the  excess  payments  and  relief  against  the  bond, 
was  enforceable  at  law  either  by  an  action  to  recover  the  payments,  or 
by  a  defense  to  an  action  <hi  the  bond,  and  hence,  it  being  determined 
that  complainant  was  not  entitled  to  an  injunction,  the  case  could  not 

*For  other  cases  see  same  topic  ft  §  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  dato,  ft  RepY  lodexes 


Digitized  by  VjOOQ IC 


LEWIS  PUB.  OO.   V.  WTMAN.  455 

be  retained  to  detennine  such  qnestions,  but  would  be  dismissed  with- 
out prejudice. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  |{  116-118;  Dec. 
Dig.  §  41.*] 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the. United  States  for  the  Eastern 
District  of  Missouri. 

Suit  by  the  Lewis  Publishing  Company  against  Frank  Wyman  and 
another.  Judgment  for  defendants  (168  Fed.  752),  and  complainant 
appeals.    Remanded  for  modification,  and  affirmed. 

This  suit  was  begun  March  18»  1907,  by  the  Lewis  Publishing  Comimny,  the 
publisher  of  the  Woman's  Magazine,  against  Frank  Wyman  and  James  L. 
Stice,  respectively  the  postmaster  and  assistant  postmaster  at  St  Louis,  Mo., 
to  enjoin  them  from  depriving  it  of  the  right  to  send  its  publication  through 
the  mails  as  secondHdass  matter  at  the  postage  rate  of  one  cent  per  pound. 
The  bill  of  complaint  contains  a  prayer  that  the  court  ascertain  and  adjudge 
the  amount  of  complainant's  subscription  list  for  the  months  from  Septem- 
ber, 1905,  to  March,  1907,  and  that  defendants  be  perpetually  enjoined  from 
interfering  with  its  enjoyment  of  the  second-class  mail  privilege  according  to 
the  extent  and  limits  thereof  as  ascertained  and  decreed  by  the  court  There 
was  also  a  prayer  for  general  relief.  An  application  for  a  temporary  injunc- 
tion was  denied,  and  upon  final  hearing  the  bill  of  complaint  was  dismissed. 
The  complainant  appealed. 

Shepard  Barclay  (Carter,  Collins  &  Jones,  P.  H.  Cullen,  and  Thomas 
T.  Fauntleroy,  on  the  brief),  for  appellant. 

Truman  Post  Young,  Asst.  U.  S.  Atty.  (Henry  W.  Blodgett,  U.  S. 
Atty.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

HOOK,  Circuit  Judge  (after  stating  the  facts  as  above).  The  prin- 
cipal contention  on  this  appeal  is  that  the  Woman's  Magazine,  a 
monthly  publication  the  subscription  price  of  which  was  10  cents  a 
year,  had  been  fully  accorded  the  right  to  transmission  through  the 
mails  as  second-class  matter  at  the  pound  rate  of  postage,  and  the 
Postmaster  General  annulled  it  without  the  hearing  provided  by  law. 
Act  March  3,  1901,  c.  851,  31  Stat.  1107  (U.  S.  Comp.  St.  1901,  p. 
2655).  The  decision  of  the  Postmaster  General  proceeded  upon  the 
assumption  that  the  case  was  one  of  an  original  application  for  entry 
of  the  publication  as  second-class  matter  instead  of  one  concerning 
an  entry  previously  accorded.  But  whatever  the  true  situation  in  this 
respect  may  have  been  and  whether  a  legal  hearing  was  had  are 
questions  that  need  not  now  be  determined.  After  the  order  com- 
plained of  was  made  by  the  Postmaster  General,  and  while  this  suit 
was  pending  in  the  Circuit  Court,  complainant  made  another  applica- 
tion for  entry,  and  upon  compliance  with  certain  requirements  of  the 
department  it  was  granted.  Complainant  has  ever  since  enjoyed  the 
privilege.  Manifestly,  therefore,  whether  it  had  been  previously  ac- 
corded, and,  if  so,  whether  it  was  annulled  without  a  hearing,  are  moot 
questions.  The  functions  of  a  judicial  tribunal  do  not  extend  to  the 
declaration  of  abstract  principles  of  law  or  the  determination  of  ques- 

*For  other  cases  see  same  topic  &  9  numbbb  Ib  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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tions  of  fact  not  involved  in  actual  controversy.  When  the  element 
of  controversy  disappears  from  a  case  through  a  change  of  circum- 
stances or  by  the  act  of  the  parties,  the  case  will  be  dismissed.  It  is 
no  answer  for  a  party  to  say  he  yielded  to  the  stress  of  the  situation. 
American  Book  Co.  v.  Kansas,  193  U.  S.  49,  24  Sup.  Ct.  397,  48  L. 
Ed.  613 ;  Mills  v.  Green,  159  U.  S.  651,  16  Sup.  Ct.  132,  40  L.  Ed. 
293.  Complaint  is  made,  however,  that  the  right  finally  accorded 
complainant  is  not  all  it  was  entitled  to  under  the  law.  In  admitting 
the  publication  to  entry  at  the  second-class  rate  the  department  limited 
the  sample  copies  that  might  be  so  transmitted  through  the  mails  to  a 
number  equal  to  that  of  the  legitimate  subscribers.  It  is  contended 
that  when  a  publisher  has  once  been  accorded  the  second-class  privilege 
there  is,  as  long  as  he  retains  it,  no  limit  to  the  number  of  sample 
copies  he  can  send  through  the  mails  at  the  pound  rate.  This  conten- 
tion is  based  on  the  language  of  the  act  of  March  3,  1885,  which  pre- 
scribes a  postage  rate  of  one  cent  per  pound  or  fraction  thereof  for 
publications  of  the  second  class  "including  sample  copies."  Act  March 
3,  1885,  c.  342,  23  Stat.  387  (U.  S.  Comp.  St.  1901,  p.  2669).  The  act 
does  not  specifically  place  a  limit  on  the  number  of  sample  copies,  and 
it  is  claimed  the  department  can  therefore  impose  none.  The  words 
"including  sample  copies"  were  also  in  Act  March  3,  1879,  c.  180,  § 
11,  20  Stat.  359.  We  think  that  under  the  authority  conferred  by 
Congress  (Rev.  St.  §  161  [U.  S.  Comp.  St.  1901,  p.  80] )  upon  tiie 
head  of  the  department  to  prescribe  regulations  not  inconsistent  with 
law  for  the  performance  of  its  business,  the  Postmaster  General  may 
lawfully  impose  such  a  limitation.  The  act  of  Congress  does  not  pur- 
port to  grant  an  unlimited  privilege  as  to  sampk  copies,  and  its  very 
generality  and  indefiniteness  invites  a  supplementary  regulation.  It 
is  not  necessary  to  the  validity  of  a  departmental  regulation  that  specif- 
ic statutory  authority  for  it  be  discovered.  It  would  be  impracticable 
to  set  forth  in  the  statutes  all  the  rules  for  the  conduct  of  the  business 
of  the  great  executive  departments  of  the  government,  and  Congress 
has  wisely  confined  itself  to  marking  general  outlines  and  imposing 
general  limitations,  leaving  the  subordinate  and  supplemental  details 
suggested  by  practical  experience  to  be  prescribed  by  the  heads  of  the 
departments.  A  departmental  regulation  must  not  be  inconsistent 
with  the  statutes,  but  it  may  be  by  way  of  execution  or  supplement. 

There  is  another  consideration  which  bears  upon  the  limitation  of 
the  number  of  sample  copies  that  may  be  mailed  at  the  second-class 
pound  rate.  Section  14  of  the  act  of  March  3,  1879,  excludes  from 
the  second-class  rate  "regular  publications  designed  primarily  for  ad- 
vertising purposes,  or  for  free  circulation,  or  for  circulation  at  nominal 
rates."  In  the  sense  of  the  statute,  "primarily"  means  "chiefly  or  prin- 
cipally." The  second-class  pound  rate  of  postage  was  intended  for 
newspapers  and  periodicals  published  for  the  dissemination  of  informa- 
tion of  a  public  character  or  devoted  to  literature,  the  sciences,  arts, 
or  some  special  industry  and  circulated  for  the  most  part  among  bona 
fide  subscribers,  and  not  for  publications  designed  principally  for  ad- 
vertising purposes  or  for  free  circulation  or  circulation  at  nominal 
rates.  Obviously  the  number  of  copies  distributed  gratuitously  has  a 
direct  bearing  upon  the  primary  or  chief  design  of  the  publication. 
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whether  really  for  subscribers  at  a  substantial  or  compensatory  price, 
or,  on  the  other  hand,  at  a  nominal  price  and  for  advertising  purposes. 

It  is  also  contended  that,  though  a  general  postal  regulation  has  been 
prescribed  making  an  excess  of  sample  copies  evidence  that  the  pub- 
lication is  primarily  designed  for  advertising,  etc.,  there  is  none  auttior- 
izing  the  imposition  of  a  higher  postage  rate  on  such  excess  while  the 
entry  as  second-classs  matter  remains  in  force,  unrevoked.  We  think, 
however,  the  authority  denied  by  complainant  is  deducible  from  sec- 
tions 436  and  456  of  the  Postal  Laws  and  Regulations  of  1902.  See, 
also,  section  338,  Postal  Guide  Dec.  1,  1905,  p.  1041,  and  Circular  25, 
at  page  1045. 

Our  attention  is  directed  to  various  amendments  of  the  regulations 
affecting  mail  matter  of  the  second  class  promulgated  December  4, 
1907,  and  effective  January  1,  1908 ;  the  latter  date  being  subsequent 
to  the  entry  finally  accorded  complainant's  publication.  These  amend- 
ments are  not  directed  specially  at  complainant,  but  affect  all  publica- 
tions of  that  class  in  the  country,  and  it  would  be  foreign  to  our 
province  to  attempt  a  general  judicial  examination  of  them  to  define 
for  the  future  the  status  of  complainant's  magazine  and  its  rights. 
The  courts  do  not  sit  in  general  review  of.the  actions  of  the  executive 
departments,  but  await  the  occurrence  of  some  concrete  controversy 
and  its  presentation  according  to  the  settled  rules  of  pleading  and 
practice. 

During  the  existence  of  the  controversy,  complainant  paid  under 
protest  $20,650  for  postage  in  excess  of  the  amount  calculated  at  the 
second-class  pound  rate,  and  also  gave  bonds  for  the  payment  of  other 
sums.  It  is  now  contended  that  this  suit  should  proceed  for  the  recov- 
ery of  the  excess  payments  from  the  defendants  and  for  the  disposition 
of  the  bonds  that  were  given.  As  already  stated,  the  defendants  were 
respectively  the  postmaster  and  assistant  postmaster  at  St.  Louis,  Mo. 
The  acts  of  Congress  make  it  the  duty  of  a  postmaster  to  deposit  all 
postage  receipts  at  his  office  in  the  Treasury  of  the  United  States  and 
a  neglect  to  do  so  an  offense.  Rev.  St.  §§  407,  4051,  4053,  4054  (U.  S. 
Comp.  St.  1901,  pp.  228,  2754,  2755).  There  are  some  qualifications 
of  this,  but  they  do  not  affect  the  point  presently  to  be  mentioned. 
Act  March  3,  1905,  c.  1480,  §  2,  33  Stat.  1091  (U.  S.  Comp.  St.  Supp. 
1909,  p.  1024),  provides  that  whenever  ''it  is  shown  to  the  satisfaction 
of  the  Postmaster  General"  that  postage  has  been  collected  in  excess 
of  the  lawful  rate,  "he  may  in  his  discretion"  authorize  the  postmaster 
to  refund  the  amount  out  of  postal  receipts  in  his  hands.  It  would  be 
an  interesting  question  whether  the  doctrine  of  Cary  v.  Curtis,  3  How. 
236,  11  L.  Ed.  576,  applies,  and  an  action  would  lie  against  the  defend- 
ants under  the  circumstances  shown  in  the  record.  See,  also,  Curtis* 
Adm'r  v.  Fiedler,  67  U.  S.  461,  17  L.  Ed.  273 ;  Collector  v.  Hubbard, 
12  Wall.  1,  20  L.  Ed.  272 ;  Philadelphia  v.  Collector,  5  Wall.  720,  18 
L.  Ed.  614.  It  should  be  observed  in  this  connection  that  Teal  v.  Fel- 
ton,  12  How.  284,  13  L.  Ed.  990,  was  an  action  in  trover  for  wrong- 
fully detaining  a  copy  of  a  newspaper,  not  an  action  to  recover  postage 
claimed  to  be  excessive,  but  which  the  law  required  the  postmaster  to 
deposit  where  it  was  no  longer  under  his  control.  Again,  the  amounts 
claimed  by  complainant  as  excess  payments  are  withheld  according  to 
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the  decision  of  the  department  as  to  the  number  of  legitimate  subscrib- 
ers to  complainant's  publication  and  the  number  of  sample  copies  com- 
plainant was  entitled  to  mail  at  the  pound  rate.  The  question  suggests 
itself  whether  this  decision  of  the  department  is  one  of  fact  or  of 
mixed  law  and  fact  and,  therefore,  within  Bates  &  Guild  Co.  v.  Payne, 
194  U.  S.  106,  109,  24  Sup.  Ct.  595,  597  (48  L.  Ed.  894),  where  it  was 
said: 

"The  rule  upon  this  subject  may  be  summarized  as  follows:  That  where 
the  decision  of  questions  of  fact  is  committed  by  Congress  to  the  judgment 
and  discretion  of  the  head  of  a  department,  his  decision  thereon  is  conclu- 
sive; and  that  even  upcm  mixed  questions  of  law  and  fact,  or  of  law  alone, 
his  action  will  carry  with  it  a  strong  presumption  of  its  correctness,  and  the 
courts  will  not  ordinarily  review  it,  although  they  may  have  the  power,  and 
will  occasionally  exercise  the  right  of  so  doing." 

But  these  questions  need  not  be  determined.  If  complainant  has  a 
cause  of  action  for  the  excess  payments  made  under  protest  it  is  clearly 
a  legal  one ;  and  adequate  relief  against  the  bonds  given  by  complain- 
ant is  obtainable  by  defense  when  action  is  brought  on  them  by  the 
government.  There  is  nothing  of  an  equitable  character  in  the  cause 
of  action  or  the  defense.  True,  when  involved  in  a  suit  of  which  a 
court  of  equity  has  jurisdiction,  matters  of  legal  cognizance  may  be 
disposed  of  if  incidental  to  the  equitable  relief  that  is  granted.  But 
it  appears  here  that  at  the  instance  of  complainant  the  case  it  had  in 
court  assumed  such  a  phase  that  no  injunction  or  other  equitable 
relief  could  be  granted.  It  is  as  though  complainant  had  amended  its 
bill  by  withdrawing  all  averments  calling  for  the  interposition  of  a 
court  of  equity.  Under  such  circumstances  a  court  should  not  retain 
the  case  for  purposes  purely  legal.  In  Mitchell  v.  Dowell,  105  U.  S. 
430,  26  L.  Ed.  1142,  the  court  said: 

"The  rule  is  that  where  a  cause  of  action  cognizable  at  law  is  entertained 
in  equity  on  the  ground  of  some  equitable  relief  sought  by  the  biU,  which  it 
turns  out  cannot,  for  defect  of  proof  or  other  reason,  be  granted,  the  court 
Is  without  Jurisdiction  to  proceed  further,  and  should  dismiss  the  bill  with- 
out prejudice." 

See,  also,  Kramer  v.  Cohn,  119  U.  S.  355,  7  Sup.  Ct.  277,  30  L.  Ed. 
439;  Lewis  Pub.  Co.  v.  Wyman  (C.  C.)  168  Fed.  756;  Cumberland 
Building  &  Loan  Ass'n  v.  Sparks  (C.  C.)  106  Fed.  101.  There  is  a 
qualification  of  the  rule  in  patent  cases  where  complainant  is  entitled 
to  an  injunction  when  the  suit  is  begun  but  the  patent  expires  before 
final  decree.  It  is  held  in  such  cases  there  may  nevertheless  be  an 
accounting  for  damages  and  profits./  Carnegie  Steel  Co.  v.  Colorado 
Fuel  &  Iron  Co.,  91  C.  C.  A.  229,  165  Fed.  195.  But  the  general  rule 
is  as  above  stated. 

It  is  suggested  that  ground  of  equity  jurisdiction  will  be  found  in 
the  necessity  for  an  accounting  as  to  an  alleged  excess  of  postage 
exacted  by  the  government.  Passing  the  question  whether  mere  vol- 
ume of  items  in  the  claim  of  a  party  and  the  difficulty  of  proving  them 
makes  a  complexity  or  intricacy  of  accounts  for  cognizance  in  equity 
(United  States  v.  Bitter  Root  Co.,  200  U.  S.  451,  26  Sup.  Ct  318,  50 
L.  Ed.  550),  it  is  clear  this  suit  was  for  an  injunction,  not  for  an  ac- 
counting except  as  the  latter  might  be  an  incident  to  tlie  awarding  of 
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an  injunction.  There  was  no  prayer  for  an  accounting.  The  prayer 
for  general  relief  means  relief  agreeable  to  the  case  made  in  the  bill. 
Lewis  Pub.  Co.  v.  Wyman  (C.  C.)  168  Fed.  756,  which  was  a  case 
involving  another  publication  of  complainant,  is  in  point.  In  this  con- 
nection, we  note  the  statement  in  defendant's  brief  that  other  cases  are 
pending  in  which  the  complainant  here  is  seeking  to  recover  the 
postage  paid  under  protest  and  also  cases  in  which  the  government 
claims  postage  still  due  on  excesssive  mailings. 

The  dismissal  of  complainant's  bill  shoiild,  however,  have  been 
without  prejudice  to  its  rights  at  law  in  respect  of  the  excess  payments 
of  postage  and  the  bonds. 

The  cause  is  remanded  to  the  Circuit  Court  for  a  modification  of 
the  decree  accordingly,  and,  as  so  modified,  the  decree  is  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  I  find  myself  unable  to 
concur  in  the  opinion  of  the  majority  that  this  has  become  a  moot  case 
or  that  the  complainant  has  a  remedy  at  law  so  prompt  and  efficient  as 
to  bar  relief  in  equity.  The  admissions  of  the  defendants  and  the 
evidence  in  this  case  have  convinced  me  that  the  Woman's  Magazine 
was  admitted  to  transmission  in  the  mails  as  second-class  matter  in 
October,  1902,  that  from  that  time  forward  the  complainant  was  enti- 
tled, under  the  repeated  rulings  of  the  officers  of  the  Postal  Depart- 
ment and  under  the  statutes  and  the  regulations  applicable  to  that  de- 
partment, to  the  transmission  of  sample  copies  of  the  Woman's  Mag- 
azine equal  in  number  to  the  copies  sent  to  legitimate  subscribers,  and 
that  these  copies  of  the  magazine  were  transmitted  as  second-class 
matter  with  the  knowledge,  consent,  and  approval  of  the  officers  of  the 
Post  Office  Department  under  their  admission  of  October,  1903,  until 
March  4,  1907.  Those  officers  and  the  government  for  whom  they 
were  authorized  to  act  in  this  matter  were  estopped  by  these  acts  from 
denying  that  this  magazine  was  entitled  to  the  ^)enefits  of  transmis- 
sion as  second-class  matter  at  the  pound  rate  of  postage.  Judson  v. 
United  States,  120  Fed.  637,  643,  57  C.  C.  A.  99 ;  Kihlberg  v.  United 
States,  97  U.  S.  398,  24  L.  Ed.  1106 ;  United  States  v.  Bonness,  125 
Fed.  485,  489,  60  C.  C.  A.  321 ;  State  of  Michigan  v.  Jackson,  L.  & 
S.  R.  Co.,  69  Fed.  116,  123, 16  C.  C.  A.  345 ;  United  States  v.  Willam- 
ette Valley  &  C.  M.  Wagon-Road  Co.  (C.  C.)  54  Fed.  807,  811 ;  Lytle 
v.  State  of  Arkansas,  9  How.  314,  332,  13  L.  Ed.  153 ;  Wirth  v.  Bran- 
son, 98  U.  S.  118,  121,  25  L.  Ed.  86 ;  Harrison  v.  Lewis,  27  Ark.  152, 
154. 

Act  March  3,  1901,  c.  851,  31  Stat.  1107,  provides  that: 

"When  any  publication  has  been  accorded  second-class  mail  privileges  the 
same  shall  not  be  snspended  or  annulled  until  a  hearing  shall  be  granted 
to  the  parties  Interested." 

A  reasonable  notice  to  the  parties  interested  that  the  question  wheth- 
er or  not  a  second-class  mail  privilege  shall  be  suspended  or  annulled 
will  be  heard,  of  the  charges  on  which  the  demand  for  suspension  or 
annulment  is  founded,  and  of  the  time  and  place  of  the  hearing,  to- 
gether with  a  presentation  to  the  parties  interested  of  all  of  the  evi- 
dence in  support  of  the  charges  and  a  reasonable  opportunity  there- 
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after  to  present  at  the  hearing  evidence  and  argument  in  opposition  to 
this  evidence,  are  indispensable  elements  of  the  notice  and  hearing 
required  by  this  statute.  In  re  Wood  &  Henderson,  210  U.  S.  246, 
254,  28  Sup.  Ct.  621,  52  L.  Ed.  1046;  In  re  Rosser,  101  Fed.  562,  567, 
41  C.  C.  A.  497 ;  Michigan  Trust  Co.  v.  Ferry,  175  Fed,  667,  678, 
99  C.  C.  A.  221. 

On  March  4,  1907,  without  any  notice  of  any  hearing  upon  the 
question  of  the  suspension  or  annulment  of  the  second-class  mail  priv- 
ilege which  the  complainant's  publication  had  been  admitted  to  enjoy, 
after  a  hearing  at  which  the  officer  of  the  Postal  Department  in  charge 
thereof  informed  the  complainant  that  the  only  question  then  to  be 
heard  was  whether  or  not  the  legitimate  subscriptions  to  the  Woman's 
Magazine  exceeded  539,901,  and  at  which  hearing  he  expressly  denied 
the  request  of  the  complainant  to  see  or  to  hear  and  to  know  the  evi- 
dence against  it  upon  the  charge  that  was  on  hearing  and  at  which  this 
officer  and  the  department  withheld  from  the  complainant  all  knowl- 
edge of  this  evidence,  the  officers  of  the  Post  Office  E>epartment  sus- 
pended and  annulled  the  second-class  privilege  that  had  been  accorded 
to  the  Woman's  Magazine  and  refused  to  accept  any  copies  of  it  for 
mailing  at  the  second-class  pound  rate  of  postage.  This  order  of  the 
department  was  in  my  opinion  beyond  its  powers  and  void  because  it 
was  made  without  the  notice  and  without  the  hearing  which  condi- 
tioned the  jurisdiction  of  the  officers  of  that  department  to  make  it. 
At  that  time  the  Woman's  Magazine  had  more  than  850,000  legitimate 
subscribers,  and  the  complainant  was  entitled  under  repeated  rulings 
of  the  Post  Office  Department  and  under  the  law  to  send  through  the 
mails  as  second-class  matter  as  many  sample  copies  as  it  had  legitimate 
subscribers,  or  1,680,000  copies  in  all.  The  illegal  order  of  the  depart- 
ment prevented  the  complainant  from  sending  any  of  these  copies 
through  the  mails  at  the  second-class  rate  in  the  months  of  April,  May, 
June,  July,  August,  September,  October,  and  November  and,  after 
December  17,  1907,  prevented  it  from  sending  more  than  686,682 
copies. 

On  March  18,  1907,  the  complainant  exhibited  its  bill,  which  set 
forth  the  facts  which  have  been  recited  and  the  further  fact  that  the 
defendants  unlawfully  had  restricted  the  number  of  copies  of  the  Wo- 
man's Magazine  entitled  to  transmission  at  the  second-class  pound 
rate  between  April,  1906,  and  March,  1907,  to  539,308,  and  had  unlaw- 
fully required  the  complainant  to  deposit,  and  it  had  deposited  with  the 
defendants  under  protest,  $17,150  to  secure  the  payment  of  the  unlaw- 
ful amounts  demanded  by  them  for  postage  in  excess  of  the  second- 
class  pound  rate  on  copies  of  the  magazine  which  the  complainant  was 
entitled  to  send  at  that  rate.  The  complainant  prayed  for  a  prelimi- 
nary injunction  against  the  enforcement  by  the  defendants  of  the  order 
of  March  4,  1907,  excluding  the  Woman's  Magazine  from  transmis- 
sion through  the  mails  at  the  second-class  pound  rate,  that  the  num- 
ber of  its  legitimate  subscribers  from  September,  1905,  to  March,  1907, 
be  ascertained  and  adjudged  by  the  court,  and  for  general  relief.  The 
record  discloses  the  fact  that  the  defendants  compelled  the  complain- 
ant to  deposit  $20,650  for  postage  in  excess  of  the  second-class  pound 
rate  and  compelled  it  to  give  bonds  for  the  payment  of  other  large 


Digitized  by  VjOOQ IC 


LEWIS  PUB.  CO.  V.  WTMAN.  461 

sums,  and  it  now  asks  that  the  amount  owing  by  it  on  account  of  these 
claims  be  adjudicated,  that  the  balance  above  the  amount  thus  owing 
be  returned  to  it,  and  that  the  bonds  be  canceled  by  decree  of  the  court. 

On  April  18,  1907,  the  court  below  denied  the  motion  of  the  com- 
plainant for  a  preliminary  injunction  upon  the  erroneous  ground  that 
the  Woman's  Magazine  had  never  been  admitted  to  the  privileges  of 
the  second-class  pound  rate  of  postage,  and  at  the  final  hearing  it 
rendered  a  decree  for  the  defendants  from  which  the  complainant  has 
taken  this  appeal.  Under  the  pleadings  and  the  facts  which  the  record 
thus  presents,  the  complainant  was  entitled  in  my  opinion  to  the  pre- 
liminary injunction  for  which  it  prayed  in  1907,  and  at  the  final  hear- 
ing to  an  adjudication  of  the  number  of  copies  of  the  magazine  enti- 
tled to  transmission  at  the  second-class  pound  rate  from  September, 
1905,  to  the  commencement  of  this  suit,  to  an  accounting  of  the 
amount  due  on  account  of  the  claims  for  postage  for  which  the  deposit 
of  $20,650  was  made,  to  a  decree  for  the  return  of  the  balance  of  that 
deposit  above  the  amount  which  was  justly  due  on  account  of  this 
claim  of  excess  postage,  and  to  a  decree  of  avoidance  of  the  bonds 
which  it  had  been  compelled  to  give. 

The  objection  that  there  is  no  specific  prayer  in  the  bill  for  this  ac- 
counting, for  the  determination  of  the  amount  due  to  the  complainant 
on  account  of  these  deposits,  and  for  the  cancellation  of  its  bonds,  does 
not  seem  to  me  to  be  either  substantial  or  tenable.  Both  the  pleadings 
and  the  evidence  presented  facts  which  entitle  the  complainant  to  this 
relief.  No  objection  to  the  prayer  of  the  bill  was  made  in  the  demur- 
rer. It  is  the  settled  rule  and  practice  in  equity  to  grant  under  the 
general  prayer  any  relief  to  which  the  facts  set  forth  in  the  bill  entitle 
the  complainant,  although  he  is  not  entitled  to  the  specific  relief  for 
which  he  prays.  Watts  v.  Waddle,  6  Pet.  389,  402,  8  L.  Ed.  437; 
Sage  V.  Central  R.  R.  Co.,  99  U.  S.  334,  25  L.  Ed.  394;  London  & 
San  Francisco  Bank  v.  Dexter  Horton  &  Co.,  61  C.  C.  A.  515,  528, 
126  Fed.  593,  606 ;  Moore  v.  Mitchell,  17  Fed.  Cas.  692,  694.  By  so 
much  the  more  may  such  a  court  grant  under  the  general  prayer  re- 
lief to  which  the  facts  pleaded  entitle  the  party  when  he  is  also  en- 
titled to  the  specific  relief  he  prays.  Wilson  v.  Plutus  Mining  Com- 
pany, 174  Fed.  317,  320,  98  C.  C.  A.  189.  "There  is  nothing  in  the 
intricacy  of  equity  pleading,*'  says  the  Supreme  Court,  ''that  prevents 
the  plaintiff  from  obtaining  the  relief  unde^  the  general  prayer,  to 
which  he  may  be  entitled  upon  the  facts  plainly  stated  in  the  bill. 
There  is  no  reason  for  denying  his  right  to  relief,  if  the  plaintiff  is 
otherwise  entitled  to  it,  simply  because  it  is  asked  under  the  prayer  for 
general  relief  and  upon  a  somewhat  different  theory  from  that  which  is 
advanced  under  one  of  the  special  prayers."  Lockhart  v.  Leeds,  195 
U.  S.  427,  436,  437,  25  Sup.  Ct.  76,  79,  49  L.  Ed.  263. 

The  evidence  in  this  record  and  the  admissions  of  the  defendants 
in  their  pleadings  in  my  opinion  render  the  defendants  liable  at  law 
and  also  in  equity  for  the  amount  of  these  deposits  in  excess  of  the 
postage  justly  due  on  account  of  the  claims  made  by  the  defendants. 
To  my  mind  the  facts  they  present  lead  unavoidably  to  the  conclusion 
that  these  moneys  and  bonds  were  extorted  from  the  complainant  with- 
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out  lawful  authority  and  leave  the  defendants  without  justification. 
While  they  may  be  liable  at  law,  equity  has  concurrent  jurisdiction 
with  the  law  in  all  cases  where  a  long  and  complicated  account  com- 
posed of  numerous  items  is  in  controversy.  And  it  is  an  established 
and  familiar  rule  of  equity  jurisprudence  that  the  power  is  conferred 
and  the  duty  imposed  upon  a  court  of  equity  which  has  jurisdiction 
to  grant  some  equitable  relief,  to  exercise  its  power  to  determine  the 
entire  controversy  relative  to  the  subject-matter  between  the  parties  in 
all  its  branches.  The  court  below  undoubtedly  had  plenary  jurisdic- 
tion, and  it  was  its  duty  to  issue  the  preliminary  injunction  in  1907. 
It  had  complete  authority  and  it  was  its  duty  to  take  and  adjudicate 
the  accounting  between  the  parties  which  conditioned  their  rights  to 
the  $20,650,  which  had  been  deposited  with  the  defendants  by  the 
complainant  under  protest,  and  on  either  ground  it  seems  to  me  there 
was  ample  jurisdiction  in  equity  to  determine  the  entire  controversy. 

That  the  right  to  an  injunction  at  the  time  when  the  bill  is  filed  will 
sustain  the  grant  of  full  relief,  although  at  the  final  hearing  of  the 
case  the  right  to  the  injunction  has  expired  by  lapse  of  time,  is  well 
settled,  not  only  in  patent  cases  (Busch  v.  Jones,  184  U.  S.  598,  22 
Sup.  Ct.  511,  46  L.  Ed.  707;  Clark  v.  Wooster,  119  U.  S.  322,  325,  7 
Sup.  Ct.  217,  30  L.  Ed.  392 ;  United  States  Mitis  Co.  v.  Detroit  Steel 
&  Spring  Co.,  122  Fed.  863,  866,  59  C.  C.  A.  689 ;  New  York  Sugar 
Co.  V.  Peoria  Sugar  Co.  [C.  C]  21  Fed.  878;  Chinnock  v.  Paterson 
P.  &  S.  Tel.  Co.  [C.  C]  110  Fed.  199;  Davenport  v.  Rylands,  L. 
R.  1  Eq.  302),  but  also  in  suits  in  equity  in  which  infringements  of 
patents  are  not  involved  (People  v.  Chicago,  53  111.  424,  428 ;  Peoria 
V.  Johnston,  56  111.  45;  Spears  v.  New  York,  87  N.  Y.  359,  376; 
Dulaney  v.  Scudder,  94  Fed.  6,  36  C.  C.  A.  52 ;  Patterson  v.  Barber 
Asphalt  Pav.  Co.,  94  Minn.  39,  43,  101  N.  W.  1064,  102  N.  W.  176; 
Tayloe  v.  Merchants'  Fire  Ins.  Co.,  50  U.  S.  390,  405,  13  L.  Ed.  187). 

Again,  the  determination  of  the  portion  of  the  $20,650  which 
the  complainant  is  entitled  to  recover  from  the  defendants  involves  a 
long  and  complicated  account  consisting  of  millions  of  items.  For 
every  copy  of  the  magazine  in  excess  of  the  539,308  copies  which  the 
government  admitted  the  complainant  was  entitled  to  transmit  prior  to 
March,  1907,  may  furnish  a  material  item  of  this  account.  While 
an  action  at  law  may  undoubtedly  be  maintained  for  the  amount  to 
which  the  complainant  is  entitled  here,  a  court  of  equity  has  concur- 
rent jurisdiction  of  this  accounting.  And  such  a  court  with  its  delib- 
erate methods,  its  power  to  select  men  of  training  and  experience  in 
work  of  this  nature,  its  authority  to  consider  and  modify  their  re- 
ports after  exceptions  and  hearings,  is  alone  competent  to  take  fairly 
and  to  adjudicate  justly  the  balance  of  such  an  account.  The  remedy 
at  law  which  necessitates  the  submission  of  such  questions  to  a  jury 
is  neither  adequate  nor  as  efficient  to  attain  the  ends  of  justice  as  the 
remedy  in  equity,  and  it  cannot  bar  the  latter.  Kirby  v.  Railroad 
Company,  120  U.  S.  130,  132,  134,  7  Sup.  Ct.  430,  30  L.  Ed.  569; 
Gunn  V.  Brinkley  Car  Works  &  Mfg.  Co.,  66  Fed.  382,  384,  13  C  C. 
A.  529,  531 ;  Fechteler  v.  Palm  Bros.  &  Co.,  133  Fed.  462,  465,  66 
C.  C.  A.  336;  Hayden  v.  Thompson,  71  Fed.  60,  63,  17  C.  C.  A.  592, 
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595 ;  Castle  Creek  Water  Co.  v.  City  of  Aspen,  146  Fed.  8,  14,  76  C. 
C.  A.  516,  622. 

It  does  not  seem  to  me  that  the  fact  to  which  the  majority  advert 
that  sections  407,  4051,  4053  and  4054  of  the  Revised  Statutes,  require 
postal  revenues  and  amounts  collected  for  debts  due  to  the  Post  Office 
Department  and  amounts  realized  from  the  sales  of  property  of  that 
department  to  be  deposited  by  the  postmaster  and  the  other  officers 
of  the  department  in  the  Treasury  of  the  United  States  and  make  a 
neglect  to  do  so  an  offense,  is  material  to  the  determination  of  the 
questions  presented  in  this  case. 

The  general  rule  of  law  is  that  an  officer  who,  without  authority  or 
unlawfully,  collects  moneys  from  a  victim  who  pays  them  under  pro- 
test in  order  to  obtain  or  preserve  his  legal  rights,  is  liable  to  a  suit 
therefor  as  a  private  person  because  he  has  no  lawful  power  to  col- 
lect such  moneys  as  an  officer  and  his  illegal  act  is  that  of  himself  as 
a  private  citizen  for  which  he  is  personally  liable.  Elliott  v.  Swart- 
wout,  10  Pet.  137,  155,  156,  9  L.  Ed.  373 ;  Bend  v.  Hoyt,  13  Pet.  263, 
266,  10  L.  Ed.  154.  So  an  officer  who  unlawfully  seizes  property  or 
infringes  a  patent  is  individually  liable  for  the  damages  he  causes,  and 
the  fact  that  he  believes  that  he  has  lawful  authority  to  do  the  act  as 
an  officer  of  the  United  States  is  no  defense.  Bates  v.  Clark,  95  U.  S. 
204,  208,  209,  24  L.  Ed.  471 ;  Belknap  v.  Schild,  161  U.  S.  10,  18,  16 
Sup.  Ct.  443,  40  L.  Ed.  599 ;  Reagan  v.  Farmers'  Loan  &  Trust  Co., 
154  U.  S.  362,  391,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014.  There  is,  it  is 
true,  an  exception  to  this  general  rule,  and  that  exception  is  that  where 
a  specific  act  of  Congress  requires  an  officer  to  pay  into  the  Treasury 
of  the  United  States  money  which  he  unlawfully  exacts  from  his  vic- 
tim or  moneys  which  he  secures  for  unascertained  liabilities,  and  where 
the  officer  makes  such  payments  in  accordance  with  this  statute,  and 
the  statute  provides  for  the  repayment  to  the  victims  of  the  amounts 
unlawfully  exacted,  the  officer  is  exonerated  from  liability  either  as 
an  officer  or  individually.  Cary  v.  Curtis,  3  How.  236,  240,  11  L.  Ed. 
576.  But  the  acts  of  Congress  cited  by  the  majority  (sections  407, 
4051,  4053,  4054,  Rev.  St.),  as  I  understand  them,  require  the  officers 
and  employes  of  the  Post  Office  Department  to  pay  into  the  treasury 
only  the  moneys  they  have  authority  to  collect  and  those  they  lawfully 
collect  for  the  United  States,  and  there  is  no  statute  that  makes  it  the 
duty  of  these  officers  to  pay  into  the  Treasury  of  the  United  States 
their  unauthorized  or  illegal  exactions,  so  that  it  seems  to  me  that  this 
case  falls  under  the  general  rule  and  not  under  the  exception.  In  my 
view  of  the  case,  the  defendants  as  individuals  hold  the  complainant's 
money  as  trustees  de  son  tort  to  the  extent  of  the  amount  they  illegally 
exacted  from  it,  and  they  are  liable  to  account  for  and  to  pay  these 
moneys  back  to  the  complainant  in  equity  as  well  as  at  law. 

Finally,  the  fact  that  the  complainant,  which  was  deprived  of  all 
its  rights  to  use  the  mails  during  the  months  of  April,  June,  July,  Au- 
gust, September,  October,  and  November,  1907,  and  of  the  accounting 
concerning  the  return  of  the  amount  due  it  on  account  of  its  deposits 
ever  since  they  were  made,  succeeded  on  a  new  application  made  in 
September,  1907,  in  obtaining  a  part  of  its  right  to  use  the  mails  since 
December  17th  in  that  year,  does  not  appear  to  me  to  have  waived  its 
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right  to  the  accounting  and  the  adjudication  of  the  amount  due  it  on 
account  of  the  deposits  or  to  the  determination  of  its  right  to  a  can- 
cellation of  its  bonds.  Suppose  that  a  common  carrier  by  railroad 
compelled  a  shipper  to  deposit  $20,650  with  it  for  the  privilege  of 
transmitting  its  goods  over  its  railroad  at  regular  rates  for  nine 
months  on  the  claim  that  he  ought  to  pay  $20,650  more  than  the  r^^- 
lar  rates,  and  suppose  that  the  carrier  then  prohibited  the  shipper  from 
transmitting  any  of  his  goods  over  its  railroad  at  any  price  for  eight 
months,  and  the  shipper  brought  suits  for  an  injunction  against  that 
prohibition  and  for  an  accounting  and  a  return  of  his  deposits.  Would 
the  fact  that  the  carrier  subsequently  permitted  the  shipper  to  trans- 
mit a  portion  of  new  goods  he  had  manufactured  and  delivered  after 
the  suit  was  brought  deprive  the  shipper  of  his  causes  of  action  for 
the  accounting  and  for  the  wrong  or  render  his  suit  for  relief  there- 
from a  moot  case?  It  seems  to  me  that  this  question  should  be  an- 
swered in  the  negative,  and  that  the  complainant's  right  to  the  ac- 
counting and  adjudication  of  the  controversy  over  the  moneys  it  de- 
posited under  protest  in  order  that  it  might  be  permitted  to  exercise 
its  right  prior  to  March,  1907,  remains  unadjudicated  and  unaffected 
by  the  fact  that  it  succeeded  in  exercising  a  part  of  its  right  in  De- 
cember, 1907,  and  thereafter,  and  that  the  wrong  inflicted  upon  it  by 
the  refusal  to  permit  it  to  exercise  that  right  according  to  law  from 
March,  1907,  to  December,  1907,  still  remains  unredressed  and  unre- 
leased. 

In  my  judgment  the  decree  below  should  be  reversed,  and  full  re- 
lief in  equity  should  be  granted  to  the  complainant  in  this  suit 


(182  Fed.  24.) 

LATTON  PURE  FOOD  C?0.  v.  CHURCH  &  DWIGHT  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  19,  19ia) 

No.  3,347. 

(Syllabus  hy  the  Court.) 

1.  Trade-Marks  and  Trade-Names  (§  25%,*  New  vol.  6,  Key  No.  Series)— 

Manufacturer  or  Dealer  Not  LmrrED  to  a  Single  Mabk. 

A  manufacturer  or  dealer  may  secure  the  right  to  be  protected  in  the 
exclusive  use  of  as  many  separate  trade-marks  as  he  first  adopts  and 
then  so  continuously  uses  that  they  clearly  become  to  purchasers  and  those 
who  intend  to  purchase  distinguishing  marks  of  the  origin  and  character 
of  the  goods  he  makes  or  sells. 

2.  Trade-Marks   and   Trade-Names   (§  84*)  —  Previous   Infringement  bt 

Others  Who  Have  Ceased  no  Defense. 

It  is  no  defense  for  a  continuing  infringer  that  others  who  had  re- 
nounced their  claim  or  right  to  use  the  trade-mark  or  have  conveyed  it 
to  the  complainant  formerly  infringed  the  right  of  its  owner. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names^  Dec. 
Dig.  §  84.*] 

3.  Trade-Marks  and  Tbade-Names  ({  32*) — Accessory  Words  and  Stmbols 

do  Not  Destroy. 

It  is  the  province  and  right  of  the  owner  and  not  of  the  infringer  ot 
a  trade-mark  to  select  and  adopt  it,  and  the  fact  that  he  uses  with  it 

•For  oth«r  cases  see  same  topic  ft  {  nuhbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  ladeses 
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other  symbols  or  words  which  he  does  not  adopt  as  a  part  of  that  trade- 
mark does  not  deprive  him  of  the  right  to  it 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Dec. 
Dig.  §  32.«] 

4.  Tbade-Mabks  and  Tbade-Names  (§  84*) — Pbiob  Use  by  Another  Aban- 
doned Before  Infringement  no  Defense. 

It  is  no  defense  to  a  continuing  infringement  of  a  trade-mark  that 
previous  to  the  infringement  a  third  party  claimed  or  acquired  the  ex- 
clusive right  to  use  the  trade-mark  which  he  abandoned  by  nonuser,  or 
by  assignment  without  his  business  or  its  good  will,  years  before  the 
present  infringement 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Dec. 
Dig.  §  84.*] 

6.  Trade-Marks  and  Trade-Names  (§  35*) — Clean  Hands— Notice  or  As- 

signment When  Necessary. 

When  the  chief  effect  of  an  assigned  trade-mark  Is  to  i)oint  out  by 
name  the  original  manufacturer  of  the  article  and  the  original  place  of 
its  manufacture,  courts  refuse  relief  to  the  assign  who  uses  such  a  trade- 
mark upon  goods  made  by  himself  at  a  different  place  without  giving 
notice  of  the  assignment  under  the  rule  that  **he  who  comes  into  equity 
must  come  with  clean  hands.'* 

But  when  the  assigned  trade-mark  has  been  so  long  and  favorably  as- 
sociated with  the  goods  to  which  it  was  affixed  before  the  assignment 
that  it  had  come  to  indicate  their  superior  quality  or  character  as  com- 
pletely as  their  manufacturer  or  place  of  manufacture,  and  the  assign 
affixes  it  to  goods  of  a  like  character  so  that  It  works  no  actual  decep- 
tion, a  court  of  equity  will  not  fail  to  protect  him  In  the  exclusive  use 
of  it,  although  he  gives  no  notice  of  the  assignment 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  1$  39,  40;    Dec.  Dig.  $  35.«] 

6b  Trade-Marks  and  Trade-Names  ({  86*) — ^Laches  Not  Chargeable  Be- 
fore Notice  of  Infringement. 

The  owner  of  a  trade-mark  is  not  chargeable  with  laches  for  a  fail- 
ure to  prosecute  an  infringer  before  he  knows  or  has  such  notice  as 
would  lead  an  ordinarily  prudent  person  to  inquire  and  learn  the  ex- 
istence of  the  infringement  It  is  not  his  duty  to  search  out  and  dis- 
cover it  because  the  presumption  ia  that  parties  will  abide  by  the  law 
and  respect  his  rights. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  $  95;   Dec.  Dig.  S  86.*] 

7.  Trade-Marks  and  Trade-Names  (§  65*)^ — Infringement— Test. 

The  test  of  the  infringement  of  a  trade-mark  is  the  affirmative  an- 
swer to  the  question:  Is  the  device  used  by  the  defendant  likely  or  cal- 
culated to  induce  purchasers  using  such  care  as  buyers  ordinarily  exer- 
cise to  purchase  the  articles  to  which  it  is  affixed  in  the  belief  that  they 
are  the  articles  made  or  sold  by  the  owner  of  the  trade-mark? 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade- Names,  Cent 
Dig.  §  04 ;    Dec.  Dig.  S  65.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3590-^594.] 

8.  Trade-Marks  and  Trade-Names  (5  97*)  —  Technicai*  Trade- Mark— In- 

junction Against  Infringement— Intent  and  Damage  Immaterial. 

Infringement  of  a  common-law  or  technical  trade-mark  is  a  contlnu- 
ing  trespass  upon  the  property  of  its  owner,  and  he  is  entitled  to  an  in- 
junction to  suppress  it  whether  the  infringement  was  or  is  intentional 
or  not,  and  whether  it  was  or  is  injurious  or  not  Intent  and  damage 
are  immaterial. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Dec. 
Dig.  §  97.*] 

•For  other  casoi  see  mudo  topic  tt  {  nvmbbb  in  Dec.  A  Am.  Digi.  1907  to  date,  A  Rep'r  Indexes 
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9.  TbaDE-MaBKS   AI7D    TbADE-NAMES    (i   d3*)  —  iNFRINQEmBNT— EtIDSNCB   OT 
THE  EiYES. 

In  determining  tbe  question  of  the  infringement  of  a  trade-mark  the 
evidence  of  tbe  eyes  is  more  persuasive  and  satisfactory  than  any  other. 

[E>d.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Dec. 
Dig.  S  93.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri. 

Action  by  the  Church  &  Dwight  Company  against  the  La)rton  Pure 
Food  Company.  Decree  for  complainant,  and  defendant  appeals.  Af- 
firmed. 

See,  also,  104  C.  C.  A.  475,  182  Fed.  35. 

E.  E.  Huffman  and  A.  C.  Fowler,  for  appellant. 

Paul  Bakewell  and  Luke  E.  Hart  (Brown  &  Seward,  on  the  brief), 
for  appellee. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
enjoins  the.  Layton  Pure  Food  Company,  a  corporation,  the  defend- 
ant below,  from  infringing  the  trade-mark  of  the  Church  &  Dwight 
Company,  which  consists  of  the  picture  of  an  annular  band  colored 
in  gilt,  red,  blue,  or  any  other  color.  In  their  pleadings  and  evidence 
both  parties  conceded  that  such  a  band  was  the  proper  subject  of  a 
trade-mark,  and  the  disputed  questions  relate  to  titlie  and  infringe- 
ment. The  complainant  is  a  corporation  which  succeeded  in  1896  to 
the  property,  business,  good!  will,  and  trade-marks  of  John  Dwight 
&  Co.  and  Church  &  Co.,  two  partnerships  that  had  long  been  engaged 
in  the  business  of  manufacturing  and  selling  baking  soda,  saleratus, 
and  baking  powder.  In  1876  John  Dwight  &  Co.  commenced  to  use, 
and  thereafter  continuously  used  until  they  were  succeeded  by  the 
complainant,  the  picture  of  the  annular  band  in  various  colors  upon 
its  packages  of  baking  soda  and  baking  powder  to  indicate  their  origin 
and  their  manufacturers.  In  1879  Church  &  Co.  commenced  to  use, 
and  continuously  thereafter  used  until  they  were  succeeded  by  the 
complainant,  a  like  picture  of  the  annular  band  on  their  packages  of 
baking  soda  and  baking  powder  for  the  same  purpose.  The  mem- 
bers of  these  two  partnerships  were  relatives.  They  all  became  stock- 
holders of  the  complainant  in  1896  when  it  was  organized,  and  since 
its  organization  it  has  used  this  annular  band  upon  some  of  its  pack- 
ages to  indicate  the  origin,  the  manufacturer,  and  the  character  of  its 
baking  soda  and  baking  powder. 

The  defendant  was  incorporated  in  1901.  It  succeeded  to  the  busi- 
ness and  property  of  the  Pure  Food  Company,  a  partnership,  engaged 
in  the  manufacture  and  sale  of  baking  soda.  That  partnership  in  1897 
placed  a  picture  of  an  annular  band  around  the  word  "Quick"  upon 
their  labels,  and  this  band  has  been  used  since  that  time  by  them  and 
by  their  successor,  the  defendant,  in  connection  with  other  words  and 
pictorial  representations  upon  some  of  the  packages  containing  their 
baking  soda. 

*For  other  cases  see  same  topic  ft  {  numbbb  in  Deo.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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On  October  30,  1900,  the  complainant  regfistered  the  picture  of  this 
annular  band  as  its  trade-mark,  No.  35,359,  and  claimed  in  its  declara- 
tion that  it  and  its  predecessors  had  used  it  as  such  since  1869.  It  sub- 
sequently registered  this  band  in  specific  colors  as  its  trade-mark  on 
January  8,  1907,  No.  59,574;  on  January  15,  1907,  No.  59,817;  on 
February  6,  1907,  No.  60,407;  and  on  August  21,  1906,  No.  55,665. 
The  defendant  never  registered  this  band  as  its  trade-mark.  The 
picture  of  this  annular  band  was  not  used  alone  upon  any  of  the 
packages  of  the  complainant,  of  its  predecessors  in  interest  or  of 
the  defendant.  On  the  other  hand,  it  was  used  in  association  with 
the  names  of  the  respective  manufacturers  and  with  other  words  and 
symbols  which  they  imprinted  upon  the  packages  containing  their 
products.  Thus  in  1876  John  Dwight  &  Co.  registered  "the  repre- 
sentation of  a  cow*'  No.  3,884  as  a  ^^distinguishing  mark  for  our  bak- 
ing soda,  saleratus,  and  baking  powder."  In  the  facsimile  of  the  la- 
bel which  accompanies  the  declaration  the  picture  of  the  cow  appears 
inclosed  in  an  annular  band  upon  which  are  printed  the  words  "John 
Dwight  &  Company,  Soda."  On  May  5,  1896,  John  Dwight  &  Co. 
registered  the  words  "Cow  Brand"  as  their  trade-mark,  No.  28,224, 
and  stated  in  their  declaration  that  these  words  "generally  have  been 
arranged  as  shown  in  the  accompanying  facsimile,  in  which  it  appears 
with  the  pictorial  representation  of  a  cow  on  a  circular  border  in- 
closing such  pictorial  representation;  but  the  latter  and  its  border 
may  be  altered  or  omitted  without  materially  altering  the  character 
of  our  trade-mark,  the  essential  feature  of  which  is  the  name  'Cow 
Brand.* "  On  January  26,  1897,  the  complainant  registered  the  rep- 
resentation of  an  arm  and  hammer,  No.  29,518,  and  declared  that 
this  trade-mark  had  "generally  been  arranged  as  shown  in  the  ac- 
companying drawing,"  where  it  appeared  inclosed  in  an  annular  band 
on  which  were  printed  the  words  "Church  &  Co.'s  Soda,"  but  that, 
"the  words  used  in  connection  with  the  trade-mark  may  be  changed, 
or  omitted,  or  arranged  in  different  ways  without  materially  altering 
the  character  of  said  trade-mark  the  essential  feature  of  which  is  the 
representation  of  an  arm  and  hammer."  On  March  28,  1899,  No. 
32,643,  it  registered  the  representation  of  a  sleighing  party;  on  March 
28,  1899,  No.  32,644,  the  picture  of  a  bull  dog's  head ;  on  February 
26,  1901,  No.  35,962,  the  picture  of  the  moon's  disk  partly  covering 
the  sun's  disk;  on  April -23,  1901,  No.  36,290,  the  representation  of  a 
circle  cut  by  a  triangle ;  and  on  November  27,  1906,  No.  57,849,  the 
representation  of  a  hand  pointing  to  a  star  and  above  it  the  word 
'•Zenith." 

The  first  contention  of  counsel  for  the  defendant  is  that  one  may 
have  but  a  single  tradie-mark,  and  that  as  John  Dwight  &  Co.  regis- 
tered as  their  trade-mark  the  picture  of  a  cow  in  1876,  and  the  com- 
plainant in  1896  registered  the  representation  of  an  arm  and  ham- 
mer, they  thereby  abandoned  the  picture  of  the  annular  band  which 
appears  in  the  drawings  accompanying  their  declarations  in  the  two 
registrations  just  recited,  and  the  predecessors  of  the  defendant  were 
therefore  free  to  appropriate  that  band  in  1897,  when  they  placed  it 
upon  their  packages.    But  in  1897,  when  the  defendant  first  used  it, 
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the  complainant  and  its  predecessors  in  interest  had  been  using  it  to 
mark  the  origin  of  their  products  for  more  than  20  years.    The  com- 
plainant had  succeeded  to  all  the  rights  of  its  predecessors  and  by  its 
continued  use  had  acquired  the  right  to  continue  the  use  of  this  band 
to  indicate  both  the  origin  and  the  character  of  the  articles  to  which 
it  was  applied,  and  this  right  had  become  valuable  property.     Did 
John  Dwight  &  Co.,  or  the  complainant,  lose  this  property  because 
they  also  adopted  and  registered  other  trade-marks  for  some  of  their 
manufactures  ?    To  sustain  an  affirmative  answer  to  this  question  coun- 
sel cite  Pittsburgh  Crushed  Steel  Co.  v.  Diamond  Steel  Co.  (C.  C.)  85 
Fed.  637,  638;   but  the  question  here  in  issue  was  not  presented  for 
decision  by  the  pleadings  and  claims  of  the  parties  in  that  case,  and 
the  remark  regarding  it  was  casual  rather  than  authoritative.    Richter 
y.  Anchor  Remedy  Co.  (C.  C.)  52  Fed.  455,  458.    But  that  case  is  not 
in  point  because  the  complainant  had  not  acquired,  as  had  the  Church 
&  Dwight  Company  in  this  suit,  a  common-law  right  to  the  exclusive 
use  of  the  trade-mark  in  controversy  as  against  the  defendant  before 
the  latter  commenced  to  use  it.    Richter  v.  Reynolds,  59  Fed.  577,  at 
page  579,  8  C.  C.  A.  220,  222;   Albany  Perforated  Wrapping  Paper 
Co.  V.  John  Hoberg  Co.  (C.  C.)  102  Fed.  157.    But  while  there  is  no 
doubt  that  one  cannot  sustain  claims  to  numerous  trade-marks  for  a 
single  article  when  these  marks  tend  to  produce  confusion  in  the  trade 
and  fail  to  denote  origin,  or  fail  to  distinguish  the  goods  he  maru- 
factures  or  sells  from  those  made  or  sold  by  others,  we  are  not  per- 
suaded by  these  authorities  that  claims  for  several  trade-marks  are 
fatal  to  those  whose  adoption  and  use  fairly  accomplish  the  purpose 
of  their  existence  and  clearly  distinguish  articles  made  or  sold  by  the 
claimant  from  those  of  other  manufacturers  or  dealers.     The  right 
to  the  exclusive  use  of  a  trade-mark  is  not  gained  or  lost  by  claim  or 
by  registration.    It  is  acquired  by  adoption  and  by  a  use  so  persistent 
and  continuous  that  it  comes  to  distinguish  in  the  eyes  and  thought 
of  purchasers  and  of  those  who  seek  to  purchase  the  goods  of  its 
owner  from  those  of  other  makers  and  sellers.    When  it  has  been  thus 
acquired  it  may  be  lost  by  a  failure  to  continue  its  use  by  conveyance 
or  by  renunciation.    It  is  not  dependent  upon  the  national  statute  which 
authorizes  a  registration  of  trade-marks.    It  is  a  right  secured  under 
and  protected  by  the  common  law.    And  there  is  no  principle  or  rule 
of  that  law,  or  of  the  federal  statutes,  which  limits  the  right  of  a 
manufacturer  or  of  a  merchant  to  a  single  trade-mark,  either  for  one 
or  for  many  classes  of  articles.     That  right  is  limited  only  by  the 
requisite  adoption  and  use  of  suitable  symbols.     The  pictorial  rep- 
resentation of  a  cow,  the  words  "Cow  Brand,"  the  pictorial  repre- 
sentation of  an  arm  and  hammer,  may  be  effective  as  trade-marks 
without,  and  they  neither  suggest  nor  require,  the  picture  of  an  an- 
nular band  to  make  them  eflfectivc.     Nor  are  any  of  those  words  or 
representations  requisite  to  the  efficiency  of  the  picture  of  the  annular 
band  as  a  trade-mark.     Each  is  distinct,  complete,  and  effective  in 
itself,  and  the  fact  that  the  complainant  registered  one  or  more  of  these 
representations  as  its  trade-marks  did  not  necessarily  work  an  aban- 
donment of  the  others,  nor  did  it  deprive  the  complainant  of  its  right 
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to  be  protected  in  their  use.  A  manufacturer  or  merchant  may  secure 
the  right  to  be  protected  in  the  exclusive  use  of  as  many  separate  trade- 
marks as  he  adopts  and  so  uses  that  they  become  to  purchasers  and 
those  who  intend  to  purchase  distinguishing  marks  of  the  goods  he 
makes  or  sells.  Enoch  Morgan's  Sons  Co.  v.  Ward,  152  Fed.  690, 
692,  693,  81  C.  C.  A.  616,  618,  619,  12  L.  R.  A.  (N.  S.)  729;  Cape- 
well  Horse  Nail  Co.  v.  Mooney,  167  Fed.  575,  587,  588 ;  Id.,  172  Fed. 
826,  97  C.  C.  A.  248 ;  Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U.  S. 
19,  32,  33,  21  Sup.  Ct.  7,  45  L.  Ed.  60. 

Counsel  insist  that  the  complainant  can  maintain  no  right  to  the 
exclusive  use  of  the  annular  band  as  a  tradle-mark  because  it  and  its 
predecessors  always  used  it  in  association  with  words,  such  as  "John 
Dwight  &  Co.,"  and  with  pictures,  such  as  that  of  a  cow,  or  an 
arm  or  hammer,  upon  their  labels  and  never  alone.  But  there  is  no 
rule  of  law  and  no  reason  that  makes  the  use  of  a  trade-mark  alone 
upon  the  labels  or  packages  that  present  the  goods  of  a  manufactur- 
er or  dealer  indispensable  to  its  existence.  Such  a  rule  would  greatly 
diminish,  if  not  destroy,  the  value  of  all  trade-marks.  It  is  the  prov- 
ince and  right  of  the  owner,  and  not  of  the  infringer,  of  a  trade-mark 
to  determine  what  shall  constitute  his  trade-mark,  and  his  first  adop- 
tion and  continued  use  of  it  perfects  his  title  to  it.  Nor  does  he  lose 
his  right  to  the  exclusive  use  of  the  mark  he  selects  and  adopts  by 
placing  on  the  label  or  package  with  it  other  words  and  symbols  to  as- 
sist in  presenting  and  selling  the  goods  he  makes  or  offers  for  sale. 
The  complainant  in  its  declaration  for  registration  of  the  annular  band 
clearly  stated!  that  the  lettering  and  s)mibols  commonly  used  by  it  with 
the  picture  of  the  band  might  "be  changed  or  omitted  at  pleasure  with- 
out materially  altering  the  character  of  the  said  trade-mark  the  es- 
sential feature  of  which  is  the  annular  band."  The  fact  that  the  owner 
of  a  trade-mark  uses  in  association  with  it  accessory  symbols  or  words 
does  not  deprive  him  of  the  right  to  it.  Walter  Baker  &  Co.  v.  Del- 
apenha  (C.  C.)  160  Fed.  746,  750;  Bass,  Ratcliff  &  Gretton  v.  Feigen- 
span  (C.  C.)  96  Fed.  206,  212;  Walter  Baker  &  Co.  v.  Puritan  Pure 
Food  Co.  (C.  C.)  139  Fed.  680,  682. 

Prior  to  the  organization  of  their  successor,  the  complainants,  John 
Dwight  &  Co.  and  Church  &  Co.,  were  competitors  in  business,  and 
from  1879  to  1896  they  were  both  using  the  annular  band!  as  a  trade- 
mark. It  is  said  that  they  both  lost  the  right  to  the  exclusive  use  of 
this  trade-mark  because  neither  suppressed  its  use  by  the  other.  The 
suggestion,  however,  is  not  persuasive  because  the  defendant  did  not 
commence  the  use  of  this  band  until  after  the  claims  of  the  two  part- 
nerships to  it  as  a  trade-mark  with  their  good  will  and  business  had 
been  conveyed  to  the  complainant  and  the  latter  had  adopted)  and  used 
this  trade-mark  as  its  own.  John  Dwight  &  Co.  undoubtedly  had  the 
right  after  1876,  under  the  evidence  in  this  case,  as  against  the  de- 
fendant, to  be  protected  in  their  exclusive  right  to  this  trade-mark. 
That  right  passed  to  the  complainant,  and  the  complainant  itself,  be- 
fore the  defendant  commenced  to  use  it,  also  secured  a  like  right  by 
its  own  adoption  and  use  of  the  band.  That  right  may  not  be  de- 
stroyed or  weakened  by  the  fact  that  another  whose  claims  to  it  were 
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also  conveyed  to  the  complainant  before  the  infringement  by  the  de- 
fendant had  previously  infringed  the  right  of  John  Dwight  &  Co. 

George  F.  Gantz,  a  member  of  the  partnership  styled  George  F. 
Gantz  &  Co.,  on  May  14,  1872,  registered  a  trade-mark  for  baking 
powder,  No.  813,  consisting,  as  he  declared,  "of  the  words  'Gantz  Sea 
Foam'  used  in  connection  with"  more  than  a  dozen  emblems  and  de- 
vices which  he  described,  one  of  which  was  a  double  circle.  George 
F.  Gantz  &  Co.  used  this  trade-mark  from  1869  until  1877,  when  they 
were  succeeded  by  Gantz,  Jones  &  Co.,  and  the  latter  partnership  used 
it  until  1890,  when  a  receiver  of  their  property  was  appointed  who 
sold  and  conveyed  this  trade-mark  apart  from  the  business  and  prop- 
erty of  the  firm  to  one  Archibald,  from  whom  it  came  on  August  7, 
1899,  through  several  mesne  assignments,  to  the  Sea  Foam  Baking 
Powder  Company,  and  on  August  29,  1900,  that  company  sold  and 
assigned  to  the  complainant  its  right  and  title  to  that  feature  of  this 
trade-mark  which  consisted  of  an  annular  band.  The  defendant 
pleaded  in  its  answer  that  George  F.  Gantz,  and  his  successors,  were 
the  owners  of  the  sole  and  exclusive  right  to  use  this  annular  band  or 
ring  in  any  color  as  a  trade-mark  for  baking  powder  and  soda,  and 
its  counsel  argue  that  this  trade-mark  of  Gantz  is  fatal  to  the  exclu- 
sive right  of  the  complainant.  But  Gantz,  Jones  &  Co.  retired  from 
business  and  ceased  to  use  the  trade-mark  originally  acquired  by  Gantz, 
or  any  part  of  it,  in  1890.  It  was  not  used  again  so  far  as  the  record 
shows  until  1899,  and  then  the  assignee  of  it  renounced  its  claim  to 
the  annular  band  in  favor  of  the  complainant.  The  cessation  of  the 
use  of  this  trade-mark  in  1891  for  a  period  of  eight  years  and  the  due 
assignment  of  it  by  the  receiver  separate  from  any  manufacturing  or 
trading  business,  or  good  will,  was  a  conclusive  abandonment  and  de- 
struction of  the  exclusive  right  to  the  use  of  it  (Kidd  v.  Johnson,  100 
U.  S.  617,  620,  25  L.  Ed.  769 ;  Bulte  v.  Igleheart  Bros.,  137  Fed.  492, 
70  C.  C.  A.  76;  Eiseman  v.  Schiffer  [C.  C]  157  Fed.  473),  and  the 
result  was  that  as  against  the  defendant  the  exclusive  right  to  the 
use  of  the  annular  band  which  John  Dwight  &  Co.  and  Church  &  Co. 
held  during  this  intervening  time  vested  in  their  successor,  the  com- 
plainant, in  1896  by  their  assignment  of  their  property  and  good  will 
and  by  the  complainant's  immediate  adoption  and  continuous  use  of  it. 

Another  contention  of  counsel  for  the  defendant  is  that  the  com- 
plainant does  not  come  into  court  with  clean  hands,  and  that  it  is 
therefore  entitled  to  no  relief  because  John  Dwight  &  Co.  and  Church 
&  Co.  infringed  the  trade-mark  of  Gantz,  Jones  &  Co.  and  because 
the  complainant  placed  upon  some  of  its  packages  the  name  of  John 
Dwight  &  Co.  instead  of  its  own.  If  John  Dwight  &  Co.  and  Church 
&  Co.  infringed  the  rights  of  Gantz,  Jones  &  Co.,  it  was  at  least  five 
years  before  the  complainant  was  incorporated,  the  rights  of  Gantz, 
Jones  &  Co.  to  their  trade-mark  had  vanished  by  its  separation  from 
their  business  and  good  will  five  years  before  the  complainant  adopted 
and  used  the  annular  band,  the  complainant  was  never  giiilty  of  any 
infringement  of  the  rights  of  any  one,  and  the  sins  of  its  predeces- 
sors may  not  be  charged  to  its  account. 
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« 

We  turn  to  the  charge  that  the  complainant  is  guilty  of  such  iniq- 
uity as  repels  it  from  a  court  of  equity.  A  court  of  chancery  pre- 
vents infringement  of  a  trade-mark  because  continuing  sales  of  the 
product  of  one  manufacturer  or  merchant  under  the  distinguishing 
symbol  of  another  deceives  and  defrauds  purchasers  and  deprives  the 
latter  of  his  property  in  his  trade-mark  without  any  adequate  rem- 
edy at  law.  When  the  principal  effect  of  the  assigned  trade-mark  is 
to  point  out  the  original  manufacturer  of  the  article  by  name  and  the 
original  place  of  its  manufacture,  assigns  who  affix  such  a  trade-mark 
to  articles  made  by  themselves  and  not  by  the  original  manufacturer 
at  a  different  place  from  that  specified  on  their  label  without  giving 
to  purchasers  any  notice  of  the  assignment,  or  of  the  change  of  man- 
ufacturers and  place  of  manufacture,  may  thereby  deceive  purchasers 
and  work  a  fraud  upon  them  similar  to  that  wrought  by  the  infringe- 
ment of  a  trade-mark.  Thus  in  Manhattan  Medicine  Co.  v.  Wood, 
108  U.  S.  218,  222,  2  Sup.  Ct.  436,  27  L.  Ed.  706,  a  medicine  had 
been  originally  made  at  Georgetown,  Mass.,  by  Dr.  Moses  Atwood, 
had  been  designated  "Atwood*s  Vegetable  Physical  Jaundice  Bitters/' 
and  had  been  accompanied  with  the  declaration  of  the  label  that  it  was 
made  at  Georgetown,  Mass.  The  complainant  by  various  mesne  con- 
veyances acquired  the  formula,  the  business,  and  the  trade-mark,  and 
was  making  this  medicine  in  New  York  City  and  selling  it  under  the 
designation  "Atwood's  Genuine  Physical  Jaundice  Bitters,  George- 
town, Mass."  It  was  representing  that  its  product  was  made  by  At- 
wood at  Georgetown  when  it  was  made  by  itself  in  New  York.  In 
cases  of  this  character  courts  have  refused  relief  to  such  assigns  on 
account  of  the  deception  they  were  practicing  under  the  rule  "he  who 
comes  into  equity  must  do  so  with  clean  hands."  Leather  Cloth  Co. 
(Limited)  v.  American  Leather  Cloth  Co.  (Limited),  4  De  Gex,  Jones 
&  Smith's  Rep.  137,  11  House  of  Lords  Cases ;  Stachelberg  v.  Ponce 
(C.  C.)  23  Fed.  430;  Symonds  v.  Jones,  82  Me.  302,  19  Atl.  820,  823, 
8  L.  R.  A.  570,  17  Am.  St.  Rep.  485.  But  when  the  assigned  trade- 
mark has  been  associated  so  long  and  favorably  with  the  goods  to 
which  it  was  aflixed  before  the  assignment  that  it  had  come  to  in- 
dicate to  purchasers  the  superior  character  and  quality  of  the  goods 
as  completely  as  it  designated  their  makers  or  their  places  of  manu- 
facture, and  the  assign  or  successor  in  interest  affixes  it  to  goods  of 
a  like  character  and  quality  so  that  it  works  no  real  deception,  a  court 
of  equity  will  not  fail  to  protect  him  in  the  exclusive  use  of  it,  although 
he  gives  no  notice  of  the  assignment  or  change  of  manufacturers. 
Menendez  v.  Holt,  128  U.  S.  514,  520,  9  Sup.  Ct.  143,  32  L.  Ed.  526 ; 
Societe  Anonyme,  etc.,  v.  Western  Distilling  Co.  (C.  C.)  43  Fed.  416, 
418;  Pillsbury  v.  Pillsbury-Washbum  Flour  Mills  Co.,  64  Fed.  841, 
850,  12  C.  C.  A.  432,  439 ;  Feder  v.  Benkert,  70  Fed.  613,  617,  18 
C.  C.  A.  549,  553 ;  Cuervo  v.  Landauer  (C.  C.)  63  Fed.  1003 ;  Tar- 
rant &  Co.  V.  Johann  Hoff,  76  Fed.  959,  961,  22  C.  C.  A.  644,  646; 
Hoxie  V.  Chaney,  143  Mass.  592,  10  N.  E.  713,  58  Am.  Rep.  149,  26 
Amer.  &  Eng.  Encycl.  of  Law  (1st  Ed.)  260. 

The  case  in  hand  falls  under  the  latter  rule.  The  annular  band 
had  by  long  use  by  John  Dwight  &  Co.  come  to  indicate  not  only 
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origin,  but  very  clearly  the  quality  of  the  baking  soda  and  baking 
powder  which  they  made  and  sold.  The  complainant  is  the  succes- 
sor in  interest  of  both  John  Dwight  &  Co.  and  Church  &  Co.,  all  the 
members  of  those  firms  were  relatives,  and  when  it  was  formed  they 
all  became  its  stockholders.  In  everything  except  legal  form  it  was 
John  Dwight  &  Co.  and  Church  &  Co.  John  Dwight  was  its  first 
presidient.  When  it  was  formed  it  succeeded  to  the  ownership  of 
many  labels  on  which  the  name  John  Dwight  &  Co.  was  printed.  Now 
the  head  and  front  of  its  alleged  offending  is  that  it  has  continued  to 
use  the  name  of  John  Dwight  &  Co.  on  some  of  its  packages  of  bak- 
ing soda  and  baking  powder  although  John  Dwight  died  several  years 
before  the  bill  in  this  suit  was  filed,  although  the  factory  of  John 
Dwight  &  Co.  in  New  York  City  has  long  since  been  dismantled  and 
the  complainant's  products  have  been  madie  at  Solvay,  near  Syracuse 
in  New  York.  There  is,  however,  no  evidence  that  the  articles  to 
which  the  name  of  John  Dwight  &  Co.  was  affixed  by  complainant 
were  not  made  in  the  same  way,  or  that  they  were  not  of  the  same 
character  as  those  formerly  manufactured  by  that  partnership.  Suc- 
ceeding, as  it  did,  to  the  property,  business,  and  good  will  and  the 
trade-marks  of  John  Dwight  &  Co.,  not  by  purchase,  but  by  mere 
change  of  form  of  the  legal  entity  which  held  them,  it  had  the  un- 
doubted right  to  the  full  benefit  of  the  use  of  the  name  of  John  Dwight 
&  Co.  to  enable  it  to  sell  its  prodlucts  and  to  secure  the  benefit  of  the 
good  will  of  their  business.  There  was  no  fraud  or  deception  in  its 
use,  no  iniquity  to  repel  it  from  a  court  of  equity,  and  the  defendant 
cannot  evade  the  issue  of  infringement  upon  this  ground.  Moreover, 
it  did  not  plead  and  the  complainant  had  no  opportunity  to  answer 
or  to  produce  evidence  upon  this  charge,  and  it  is  here  dismissed  with 
the  remark  that,  even  if  there  was  some  evidence  to  sustain  it,  this 
court  would  hesitate  long  to  reverse  the  final  decree  of  the  court  be- 
low on  the  ground  that  this  defense  was  sustained  in  the  absence  of 
any  pleading  or  issue  concerning  it. 

The  next  reason  urged  by  counsel  for  the  defendant  why  the  decree 
for  the  injunction  and  accounting  were  erroneous  is  that  the  com- 
plainant was  guilty  of  fatal  laches.  Laches  is  of  the  nature  of  estop- 
pel. It  rests  on  the  principle  that  a  court  of  equity  will  not  move  to 
enforce  one's  rights  who  has  knowingly  delayed  to  enforce  them  so 
long  that  the  defendant  in  reliance  upon  the  owner's  acquiescence  in 
his  violation  of  them  has  made  such  investments  and  so  changed  his 
position  that  it  would  be  more  inequitable  to  enforce  the  owner's 
rights  than  to  leave  them  in  the  state  in  which  he  has  been  content 
to  permit  them  to  be  for  an  unreasonable  length  of  time.  In  other 
words,  the  basis  of  laches  is  the  absence  of  reasonable  diligence  in 
commencing  a  suit  and  a  situation  of  the  defendant  induced  by  that 
absence  which  renders  it  inequitable  to  enforce  the  right  of  the  com- 
plainant. The  Church  &  Dwight  Company  had  the  undoubted  right 
to  the  exclusive  use  of  this  annular  band  as  a  trade-mark  upon  baking 
soda  and  baking  powder  after  1896.  The  legal  presumption  was  that 
other  manufacturers  and  dealers  would  respect  that  right.  Upon  that 
presumption  the  complainant  had  the  right  to  rely,  and  its  failure  to 
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search  out  and  discover  infringements  constituted  no  lack  of  rea- 
sonable diligence.  The  limit  of  its  duty  was  to  use  diligence  to  en- 
force its  right  against  those  who  it  knew  or  had  notice  were  infring- 
ing. There  is  evidence  in  the  record  in  hand  that  the  defendant  has 
been  using  this  annular  band  on  some  of  its  packages  since  1897, 
but  it  has  not  used  it  on  all  of  them.  It  has  been  and  is  engaged  in 
business  in  St.  Louis  in  the  state  of  Missouri,  while  the  manufactory 
and  place  of  business  of  the  complainant  was  and  is  in  Solvay  near 
Syracuse  in  the  state  of  New  York.  It  is  not  probable  that  the  com- 
plainant or  its  agents  saw  many  of  the  packages  which  the  defendant 
made  and  sold.  There  is  evidence  that  in  the  year  1898  there  was  cor- 
respondence between  these  parties  in  relation  to  the  use  by  the  defend- 
ant of  the  picture  of  a  cow  as  a  trade-mark,  but  no  reference  was 
made  in  that  correspondence  to  the  trade-mark  consisting  of  the  annu- 
lar band,  and  no  evidence  has  been  discovered  in  the  record  that  the 
complainant  knew  or  had  any  notice  which  pursued  with  reasonable 
diligence  would  have  led  it  to  know  prior  to  March,  1907,  that  the 
defendant  was  infringing  upon  its  exclusive  right  to  the  use  of  that 
band  as  a  trade-mark.  On  the  other  hand,  one  of  the  employes  and 
chief  witnesses  for  the  complainant,  whose  evidence  discloses  famili- 
arity with  its  trade-marks  and  their  infringement,  testified  that  he 
never  learned  of  the  complainant's  use  of  this  annular  band  until  the 
year  1907,  and  the  bill  was  filed  in  June  of  that  year.  The  owner  of 
a  trade-mark  is  not  chargeable  with  laches  for  failure  to  prosecute  an 
infringer  before  he  knows  or  has  such  notice  as  would  lead  an  ordi- 
narily prudent  person  to  inquire  and  learn  the  existence  of  the  in- 
fringement. Sawyer  v.  Kellogg  (C.  C.)  9  Fed.  601,  602;  Kilboum  v. 
Sunderland,  130  U.  S.  518,  9  Sup.  Ct.  594,  32  L.  Ed.  1005.  There 
was  no  evidence  of  any  lack  of  diligence  in  the  commencement  of  this 
suit  and  the  defense  of  laches  cannot  be  sustained  either  against  the 
complainant's  claim  for  the  accounting  or  its  claim  for  the  injunction. 
Finally,  counsel  for  the  defendant  contend  that  their  client  has  not 
infringed  the  right  of  the  complainant.  They  concede  that  it  has  used 
on  its  packages  the  annular  band,  but  contend  that  because  it  placed 
within  it  the  picture,  sometimes  of  a  rose,  sometimes  of  a  bird,  and 
sometimes  the  printed  word  "Quick,"  none  of  which  appeared  on  com- 
plainant's packages,  because  it  used  colors  that  differed  from  those 
used  by  the  complainant  and  because  it  placed  above  and  below  the 
picture  of  the  annular  band  words  such  as  "Red  Rose  Soda,"  "Layton 
Soda,"  and  others  of  like  character  which  were  not  used  by  the  com- 
plainant, it  succeeded  in  so  differentiating  the  dress  of  its  goods  from 
that  of  the  goods  of  the  complainant  that  it  escaped  infringement. 
They  call  attention  to  the  fact  that  there  is  no  testimony  that  the  de- 
fendant ever  intended  to  deceive  any  one  into  the  belief  that  its  goods 
were  those  of  the  complainant  and  none  that  any  purchaser  ever  was 
deceived.  But  this  cause  is  based  solely  on  the  complainant's  owner- 
ship of  a  common-law  or  technical  trade-mark.  If  the  defendant  in- 
fringes the  ri^ht  to  that  trade-mark,  which  is  valuable  property  of  the 
complainant,  if  it  trespasses  upon  that  property,  the  complainant  is 
entitled  to  an  injunction  against  the  continuance  of  that  infringement, 
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whether  its  infringement  was  or  is  intentional  or  not  and  whether  the 
trespass  upon  the  complainant's  property  was  or  is  injurious  or  not. 
Intent  and  damage  are  immaterial  here.  Hutchinson,  Pierce  &  Co.  v.* 
Loewy,  163  Fed.  42,  90  C.  C  A.  1 ;  Lawrence  Manufacturing  Co.  v. 
Tennessee  Manufacturing  Co.,  138  U.  S.  537,  11  Sup.  Ct.  396,  34  L. 
Ed.  997;   Gannert  v.  Rupert,  127  Fed.  962,  62  C.  C.  A.  594. 

The  complainant  has  the  right  to  the  exclusive  use  of  its  annular  band 
upon  its  packages  of  baking  soda  and  baking  powder  for  the  purpose 
of  distinguishing  the  origin  and  character  of  its  products  from  those  of 
all  other  manufacturers  and  dealers,  and  any  one  who  affixes  that  trade- 
mark to  similar  articles  in  such  a  way  that  his  use  of  it  is  liable  to 
cause  confusion  in  the  trade,  or  is  calculated  to  mislead  purchasers 
and  induce  them  to  buy  his  articles  as  the  goods  of  the  complainant, 
deprives  the  latter  of  the  full  benefit  of  its  property  and  becomes  an 
infringer.    The  use  of  any  simulation  of  a  trade-mark  which  is  likely 
to  induce  common  purchasers,  exercising  ordinary  care,  to  buy  the 
article  to  which  it  is  affixed  as  the  product  of  the  owner  of  the  trade- 
mark, is  an  infringement  of  the  owner's  right  and  entitles  him  to 
equitable  relief.     McLean  v.  Fleming,  96  U.  S.  245,  251,  24  L.  Ed. 
828 ;   Kann  v.  Diamond  Steel  Co.,  89  Fed.  706,  711,  32  C.  C.  A.  324, 
329 ;  Walter  Baker  &  Co.  v.  Puritan  Pure  Food  Co.  (C.  C.)  139  Fed. 
680,  682.     So  the  final  question  is:    Is  the  use  by  the  defendant  on 
its  packages  of  baking  soda  or  of  baking  powder  of  the  annular  band 
calculated  to  induce  purchasers  exercising  such  care  as  buyers  ordi- 
narily exercise  to  purchase  the  articles  offered  under  it  in  the  belief 
that  they  are-  articles  made  or  sold  by  the  complainant?    The  chan- 
cellor below  answered  this  question  in  the  affirmative.    The  defend- 
ant itself  at  an  earlier  stage  in  this  case  was  of  the  opinion  that  such 
a  use  might  be  an  infringement,  for  it  pleaded  that  Gantz  and  his  suc- 
cessors had  the  exclusive  right  to  the  use  of  this  annular  band  as  a 
trade-mark  and  that  the  use  of  it  by  the  complainant  and  its  predeces- 
sors on  their  packages  was  an  infringement  of  that  right.     The  pack- 
ages of  the  complainant  and  those  of  the  defendant  are  before  us.    A 
description  or  reproduction  of  them  would  not  aid  in  the  determination 
of  subsequent  cases.    The  labels  of  the  defendant  are  by  no  means 
identical  with  those  of  the  complainant.    They  differ  in  their  colors, 
in  the  devices  within  the  annular  bands,  and  in  the  names  and  words 
upon  the  packages.     But  the  annular  bands  constitute  a  striking  fea- 
ture of  the  labels  of  the  defendant.    The  evidence  of  the  eyes  is  more 
persuasive  and  satisfactory  than  any  other.     Liggett,  etc..  Tobacco  Co. 
V.  Finzer,  128  U.  S.  182,  184,  9  Sup.  Ct.  60,  32  L.  Ed.  395 ;  P.  Loril- 
lard  Co.  v.  Peper,  86  Fed.  956,  960,  30  C.  C.  A.  496,  500;  Von  Mumm 
V.  Frash  (C.  C.)  56  Fed.  830,  837.    And  when  the  eyes  are  turned 
upon  these  labels  the  ocular  demonstration  is  complete  that  the  annular 
bands  upon  them  give  to  those  of  the  defendant  a  marked  similarity 
to  those  of  the  complainant,  a  similarity  so  plain  that  it  renders  them 
well  calculated  to  create  confusion  in  the  trade  and  to  deceive  buyers 
into  the  purchase  of  the  products  of  the  defendant  in  the  belief  that 
they  are  those  of  the  complainant. 

The  decree  below  must,  accordingly,  be  affirmed,  and  it  is  so  or- 
dered. 
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(182  Fed.  35.) 

LATTON  PURE  FOOD  CO.  v.  CHURCH  &  DWIGHT  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     September  19,  1910.) 

No.  3,34a 

(Syllabus  hy  the  Court,) 

1.  Trade-Marks   and   Trade-Naices   (§  61*)  —  Infringement  —  Classes   op 

Goods— Baking  Soda  and  Baking  Powder  in  Same  Class. 

To  sustain  a  charge  of  Infringement  the  owner  of  a  trade-mark  must 
haTe  used  it  on  the  same  class  but  not  necessarily  on  the  same  species 
of  goods  as  the  alleged  infringer. 

Baking  soda  and  baking  powder  are  in  the  same  class,  and  the  use 
of  a  trade-mark  for  the  former  on  the  baking  powder  of  a  manufacturer 
other  than  that  of  the  owner  is  an  infringement 

After  one  has  acquired  a  trade-mark  for  one  member  of  a  class  of 
goods,  in  this  instance  baking  soda,  another  may  not  acquire  the  same 
trade-mark  for  another  member  of  the  class,  in  this  case  baking  powder, 
although  the  former  has  not  applied  the  trade-mark  to  that  member. 

[Ed.  Note. — For  other  cases,  see  TTade-Marks  and  Trade-Names,  Cent 
Dig.  S  76  J    Dec.  Dig.  f  61.*] 

2.  Trade-Marks  and  Trade- Names  (S  86*) — Infringement  —  Laches  —  Ac- 

counting—Injunction. 

To  a  suit  for  an  accounting  for  profits  secured  by  an  infringement  of 
a  trade-mark  the  general  rule  of  laches  applies  that  suits  will  be  stayed 
under  ordinary  circumstances  after,  and  will  not  be  stayed  before,  the 
time  fixed  by  the  analogous  statute  of  limitations  at  law,  but  that  if  un- 
usual conditions  or  extraordinary  circumstances  make  it  inequitable  to 
allow  the  prosecution  of  the  suit  after  a  briefer,  or  to  forbid  its  main- 
tenance after  a  longer,  period  than  that  fixed  by  the  statute,  the  court 
will  determine  the  extraordinary  case  in  accordance  with  the  equities 
which  condition  it 

But  a  suit  for  injunction  against  future  infringement  of  a  trade-mark 
is  not  subject  to  the  general  rules  of  laches  and  the  statute  of  limita- 
tions because  repeated  or  continuous  infringements  establish  no  right  to 
continue  them,  and  mere  delay  in  bringing  suit  to  enjoin  them  does  not 
prove  an  abandonment  of  his  rights  by  an  owner  of  a  trade-mark,  or 
.  an  estoppel  from  preventing  subsequent  infringement. 

[Eid.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Dec. 
Dig.  $  86.*] 

3.  Trade-Marks  and  Trade-Names  (§§  97,  98*) — Injunction— Accounting. 

The  owner  of  a  trade-mark  on  baking  soda  and  baking  powder,  who 
had  used  it  on  the  former  but  never  on  the  latter,  learned  that  the  de- 
fendant corporation  was  using  it  on  baking  powder  but  not  upon  baking 
soda  about  nine  years  before  it  brought  suit  for  an  injunction  and  an 
accounting. 

Held,  the  complainant  was  entitled  to  an  injunction  against  future 
infringement  but  its  accounting  must  be  limited  to  the  time  subsequent 
to  the  commencement  of  the  suit 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
I5ig.  i§  110-112;    Dec.  Dig.  {$  97,  98.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Bill  by  the  Church  &  Dwight  Company  against  the  Layton  Pure 
Food  Company.  Decree  for  complainant,  and  defendant  appeals 
Affirmed. 

See,  also,  101  C.  C.  A.  464,  182  Fed.  24. 

•For  other  cues  see  same  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'p  Indexes 
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E.  E.  Huffman  and  A.  C.  Fowler,  for  appellant. 
Paul  Bakewell  and  Luke  E.  Hart  (Brown  &  Seward,  on  the  brief), 
for  appellee. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
enjoins  the  Layton  Pure  Food  Company,  the  defendant  below,  from 
infringing  the  trade-mark  of  the  Church  &  Dwight  Company,  which 
consists  of  the  representation  of  a  cow  which  was  registered  in  1876, 
No.  3,884,  and  again  in  1883,  No.  10,118,  by  John  Dwight  &  Co.,  the 
predecessor  in  interest  of  the  complainant,  as  "a  distinguishing  mark 
for  our  baking  soda,  saleratus  and  baking  powder."  In  the  facsimile 
of  the  label  which  accompanies  the  declaration  for  the  first  registra- 
tion the  picture  of  the  cow  appears  inclosed  in  an  annular  band  upon 
which  are  printed  the  words  "John  Dwight  &  Co.,  Soda."  On  Octo- 
ber 30,  1900,  the  complainant,  a  corporation  which  succeeded  John 
Dwight  &  Co.,  registered  the  annular  band  as  its  trade-mark  for  the 
same  goods,  No.  35,359,  and  at  various  times  it  claimed  and  registered 
other  trade-marks  for  these  goods  some  of  which  are  described  in  the 
opinion  in  the  case  between  these  parties  for  the  infringement  of  the 
trade-mark  in  the  representation  of  the  annular  band  which  is  filed 
herewith.  There  is  no  material  difference  in  the  titles  to  the  trade- 
mark for  the  picture  of  the  annular  band  and  that  for  the  picture  of 
the  cow.  The  titles  to  both  are  founded  upon  an  adoption  in  1876  and 
a  use  by  John  Dwight  &  Co.  thereafter  until  1896,  when  the  complain- 
ant succeeded  them  and  an  adoption  by  the  complainant  in  1896,  and 
its  subsequent  use  of  them.  The  only  difference  in  the  use  by  the 
defendant  is  that  it  commenced  to  use  the  picture  of  the  cow  in  1894 
and  the  picture  of  the  annular  band  in  1897. 

There  are  two  defenses,  conditioned  by  evidence  that  does  not  dif- 
fer materially,  that  are  common  to  both  suits.  They  are :  (1)  That  a 
party  can  have  but  a  single  trade-mark  for  the  same  class  of  goods, 
and  that,  as  John  Dwight  &  Co.  used  each  of  these  trade-marks  in 
association  on  the  same  labels  with  other  devices  and  trade-marks, 
some  of  which  they  or  the  complainant  registered,  they  and  it  aban- 
doned and  thereby  lost  their  right  to  the  trade-marks  in  suit;  and  (2) 
that  the  complainant  without  giving  notice  of  the  assignment  of  the 
trade-mark  to  it  has  used  contmuously  the  name  John  Dwight  &  Co. 
on  some  of  its  labels,  although  it  succeeded  that  firm  in  1896,  disman- 
tled its  factory  in  New  York  City,  and  thereafter  made  its  products  at 
Solvay,  near  Syracuse,  N.  Y.,  and  although  John  Dwight  died  more 
than  four  years  before  the  bill  in  this  suit  was  filed.  For  the  reasons 
which  have  been  stated  at  some  length  in  the  opinion  regarding  the 
infringement  of  the  trade-mark  in  the  annular  band,  these  defenses 
cannot  be  sustained.  There  remain  for  consideration  the  contentions 
that  there  was  no  infringement  of  the  trade-mark  in  the  cow  and  that 
the  complainant  was  guilty  of  laches  fatal  to  this  suit 

While  the  colors,  words,  and  devices  other  than  the  representation 
of  the  cow  upon  the  labels  of  the  defendant  differ  from  those  upon 
the  labels  of  the  complainant,  the  picture  of  the  cow  is  so  dominant 
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and  striking  a  feature  of  the  labels  of  each  that  a  look  at  them  is  an 
ocular  demonstration  that  the  use  of  this  picture  on  the  labels  of  the 
defendant  is  well  calculated  to  induce  purchasers,  exercising  such  care 
as  buyers  ordinarily  use,  to  buy  the  articles  offered  under  it  in  the 
belief  that  they  are  those  of  the  same  class  made  by  the  complainant, 
and  the  defendant  cannot  escape  infringement  on  account  of  the  dif- 
ference in  the  dress  of  the  goods.  McLean  v.  Fleming,  96  U.  S.  245, 
251,  24  L.  Ed.  828;  Kann  v.  Diamond  Steel  Co.,  89  Fed.  706,  711,  32 
C.  C.  A.  324 ;  Walter  Baker  &  Co.  v.  Puritan  Pure  Food  Co.  (C.  C.) 
139  Fed.  680,  682;  Walter  Baker  &  Co.  v.  Delapenha  (C.  C.)  160  Fed. 
746,  750. 

But  the  evidence  is  convincing  that  the  complainant's  use  of  the  pic- 
ture of  the  cow  was  practically  limited  to  baking  soda,  while  the  de- 
fendant's use  of  it  was  restricted  to  baking  powder,  and  counsel  argue 
that  these  articles  are  in  different  classes,  so  that  a  trade-mark  for  one 
manufacturer  for  baking  soda  is  not  infringed  by  its  use  by  another 
manufacturer  for  baking  powder,  and  that,  while  the  complainant  has 
a  trade-mark  in  the  picture  of  the  cow  for  baking  soda,  the  defendant 
has  acquired  one  in  this  picture  for  baking  powder.  Upon  the  ques- 
tion whether  the  articles  are  in  the  same  class  or  in  different  classes 
the  witnesses  directly  contradict  each  other ;  but  these  pertinent  facts 
were  well  established  by  the  evidence.  Baking  soda  and  baking  pow- 
der are  used  to  leaven  or  raise  dough  in  making  bread.  The  active 
principle  of  each  is  bicarbonate  of  soda  or  baking  soda.  It  is  neces- 
sary to  add  some  suitable  acid,  such  as  lactic  acid,  cream  of  tartar,  acid 
phosphates,  or  alum  to  bicarbonate  of  soda  to  set  its  leavening  power 
at  work,  and  baking  soda  is  an  article  to  which  such  an  acid  must  be 
added  in  order  to  raise  the  dough  to  make  the  bread.  Baking  powder 
contains,  mechanically  mixed  together,  the  bicarbonate  of  soda,  some 
suitable  acid  to  set  its  leavening  power  at  work,  and  a  filler  or  dryer. 
Baking  soda  and  baking  powder  are  both  put  up  and  sold  in  the  form 
of  a  powder,  and  they  are  both  used  to  make  bread.  The  demand  for 
baking  soda  is  diminished  by  the  use  of  baking  powder,  and  the  de- 
mand for  baking  powder  is  diminished  by  the  use  of  baking  soda. 
The  filler  commonly  used  to  make  baking  powder  is  cornstarch,  and 
baking  powder  is  almost  exclusively  used  in  the  household  for  making 
bread,  while  baking  soda  is  also  used  to  correct  the  acidity  of  milk, 
vegetables,  a  sour  stomach,  or  indigestion,  uses  to  which  baking  pow- 
der may  not  be  applied. 

The  general  rule  of  law  upon  this  subject  is  that  the  owner  must 
have  used  his  trade-mark  on  the  same  class  but  not  necessarily  on  the 
same  species  of  goods  as  the  alleged  infringer  in  order  to  entitle  him 
to  its  protection  against  infringement.  Paul  on  Trade-Marks,  §  202, 
and  cases  there  cited.  The  issue  here  really  harks  back  to  the  funda- 
mental question  that  conditions  every  disputed  infringement  of  a  trade- 
mark, viz. :  Is  the  defendant's  use  of  the  mark  calculated  to  induce  a 
purchaser  exercising  such  care  as  buyers  commonly  use  to  purchase 
the  goods  of  the  defendant  in  the  belief  that  they  are  those  of  the 
complainant?  The  Church  &  Dwight  Company  owned  its  trade-mark 
of  the  picture  of  the  cow,  and  it  had  the  right  to  its  exclusive  use  on 
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its  baking  soda  to  the  full  extent  of  the  business  it  had  acquired  or 
could  acquire  therein.  The  use  of  that  mark  on  baking  soda  or  any 
article  of  its  class  manufactured  by  another  in  such  a  way  as  is  calcu- 
lated to  diminish  the  complainant's  business  or  restrict  its  trade  by 
inducing  purchasers  to  buy  the  article  to  which  the  mark  is  affixed, 
in  the  mistaken  belief  that  that  article  is  the  product  of  the  complain- 
ant, is  necessarily  an  infringement  of  that  right  as  well  as  a  deception 
of  the  buyers.  The  facts  that  baking  soda  and  baking  powder  are 
generally  purchased  and  used  for  the  same  purpose,  that  the  sale  and 
use  of  one  for  the  common  purpose  diminishes  the  sale  and  use  of  the 
other,  and  that  the  active  element  of  each  is  the  same,  lead  our  minds 
to  the  conclusion  that  they  must  be  in  the  same  class,  that  the  appli- 
cation of  the  complainant's  trade-mark  for  baking  soda  to  the  baking 
powder  made  by  another  is  calculated  to  induce  purchasers  to  buy  it 
as  the  product  of  the  complainant,  and  that  it  is  an  infringement  of  its 
trade-mark.  This  decision  has  not  been  reached  without  a  careful 
consideration  of  the  argument  of  counsel  for  the  defendant  to  the 
contrary,  of  their  earnest  contention  that,  inasmuch  as  the  complain- 
ant has  never  used  its  picture  of  a  cow  on  baking  powder,  it  was  and 
is  without  right  so  to  use  it,  and  that  the  defendant  through  its  later 
and  exclusive  use  of  this  mark  on  baking  powder  alone  had  acquired 
a  common-law  trade-mark  in  it  for  use  upon  that  article  and  of  the 
cases  which  they  cite  in  support  of  these  positions.  Filkins  v.  Black- 
man,  13  Blatchf.  440,  9  Fed.  Cas.  pp.  50,  52,  No.  4,786 ;  Independent 
Baking  Powder  Co.  v.  Boorman  (C.  C.)  175  Fed.  448,  455,  and  Cellu- 
loid Mfg.  Co.  V.  Read  (C.  C.}  47  Fed.  712.  But  the  conclusion  we 
have  reached  seems  to  us  to  be  not  only  right,  but  supported  by  the 
better  reasons  and  the  more  persuasive  authority. 

In  Collins  Co.  v.  Oliver  Ames  &  Sons  Corporation  (C.  C.)  18  Fed. 
561,  570,  Collins  &  Co.  was  a  corporation  of  Connecticut  authorized 
to  manufacture  all  articles  of  metal.  It  had  made  and  sold  in  the 
United  States  and  in  Australia  axes,  hatchets,  broadaxes,  picks,  and 
hoes  which  it  had  stamped  with  the  name  "Collins  &  Co."  until  it  had 
acquired  a  right  to  be  protected  in  the  exclusive  use  of  that  trade- 
mark upon  these  articles.  It  had  never  made  or  marked,  however, 
any  shovels.  In  this  state  of  the  case,  Oliver  Ames  &  Sons  made 
some  shovels  in  the  state  of  Massachusetts,  stamped  them  "Collins 
&  Co.,"  and  sold  them  in  Australia,  and  Judge  Blatchford  held 
that  it  thereby  infringed  the  trade-mark  of  Collins  &  Co.     He  said : 

"Clearly  those  who  purchased  shovels  made  by  Ames  &  Sons  and  stamped 
'Collins  &  Co.*  would  believe  that  such  shovels  were  made  by  the  plaintiff, 
for  there  w&s  no  other  Collins  &  Co.  than  the  plaintiff.  This  was  an  unlaw- 
ful appropriation  of  the  plaintiff's  trade-mark.  It  is  true  that  the  plaintiff 
up  to  that  time  had  made  no  shovels.  It  is  also  true  that  Ames  Sc  Sons 
and  the  defendant  have  built  up  a  business  in  shovels  marked  'Collins  ft  Co.* 
But  the  plaintiff  had  a  right  to  make  shovels,  and  it  had  made  kindred  articles 
of  metal,  and  its  good  name  and  its  reputation  in  its  business  were  wholly 
connected  with  the  use  in  its  trade  of  the  mark  'Collins  ft  Co.* " 

In  answer  to  the  argument  that  because  Collins  &  Co.  had  never 
made  shovels  and  Ames  &  Sons  and  the  defendant,  after  Collins  &  Co. 
had  used  the  mark  on  its  products,  had  built  up  a  trade  in  shovels 
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under  the  name  "Collins  &  Co.,"  that  mark  in  respect  to-  shovels  be- 
came the  defendant's  property,  Judge  Blatchford  said: 

"This  view  is  specious,  but  unsound.  The  plaintiff  having  from  1843  the 
right  to  make  any  article  of  iron,  steel,  or  other  metal,  and  having  gone  on 
from  that  time,  both  before  and  after  1856,  extending  its  manufacture  be- 
yond edge  tools  into  digging  tools,  such  as  picks  and  hoes,  and  having  al- 
ways put  the  mark  *Collins  &  Co.*  on  its  best  quality  of  articles,  the  fact  that 
it  did  not  before  1856  make  a  digging  tool  such  as  the  shovels  on  which,  in 
1856,  Ames  &  Sons  put  the  mark  *Oallins  ft  Co.'  does  not  warrant  the  con- 
clusion that  that  mark  was  not  in  1856  the  mark  of  the  plaintiff's  trade  in 
respect  to  such  shovels." 

Few,  if  any,  of  the  judges  of  this  country  have  been  more  learned 
in  the  law  of  patents  and  trade-marks  than  Judge  Blatchford,  and 
there  is  none  whose  opinions  on  these  subjects  command  more  respect. 
The  application  of  his  decision  to  the  facts  of  this  case  is  obvious. 
There  have  been  decisions  of  the  Patent  Office  to  the  effect  that  the 
following  articles  were  in  the  same  class:  Timothy  Seed  and  Clover 
Seed,  122  O.  G.  1398 ;  Paste  Paints  and  Ready  Mixed  Paints,  134  O. 
G.  1049;  Bitters  and  Ground  Roots  for  Making  Bitters,  126  O.  G. 
2192;  Cigars  and.  Smoking  and  Chewing  Tobacco,  144  O.  G.  275; 
Saws,  Tools,  Files,  Hammers  and  Hatchets,  141  O.  G.  285 ;  Gasoline, 
Vapor,  Coal  and  Wood  Stoves,  134  O.  G.  2245.  The  courts  have  de- 
termined that  a  trade-mark  for  smoking  and  chewing  tobacco  is  in- 
fringed by  its  use  on  cigarettes.  Carroll  v.  Ertheiler  (C.  C.)  1  Fed. 
688;  American  Tobacco  Co.  v.  Polacsek  (C.  C.)  170  Fed.  117,  120. 
And  in  Church  &  Dwight  Co.  v.  Russ  (C.  C.)  99  Fed.  276,  280,  Judge 
Baker  considered  the  very  questions  in  hand  and  held  that  the  use  on 
another's  baking  powder  of  a  manufacturer's  trade-mark  on  baking 
soda  was  an  infringement  of  the  latter's  right  to  the  exclusive  use 
thereof.  This  decision  was  rendered  10  years  ago,  it  accords  with  our 
opinion,  has  been  cited  approvingly  in  later  decisions  (Enoch  Morgan's 
Sons  Co.  V.  Ward,  152  Fed.  690,  693,  81  C.  C.  A.  616.  619 ;  Walter 
Baker  &  Co.  v.  Ddapenha  [C.  C]  160  Fed.  746,  751),  and,  even  if  the 
questions  it  answers  were  doubtful,  it  would  be  unwise  to  depart  from 
it  now.  Uniformity  and  certainty  in  rules  of  property  are  often  more 
important  and  desirable  than  technical  correctness. 

Has  the  complainant  been  guilty  of  such  delay  and  acquiescence  in 
the  defendant's  use  of  the  picture  of  the  cow  that  it  may  not  appeal 
successfully  to  a  court  of  equity  for  relief?  Laches  is  of  the  nature 
of  estoppel.  Its  application  is  conditioned,  not  by  the  lapse  of  time 
alone,  but  largely  by  such  a  change  of  defendant's  position  induced 
by  a  complainant's  delay  and  acquiescence  in  a  disregard  of  his  rights 
as  makes  it  inequitable  to  enforce  them.  It  is  without  application 
or  eifect  in  a  suit  for  infringement  until  the  complainant  has  received 
knowledge  or  such  notice  as  pursued  with  reasonable  diligence  would 
have  led  to  knowledge  of  the  infringement.  Sawyer  v.  Kellogg  (C. 
C.)  9  Fed.  601,  602 ;  Pence  v.  Langdon,  99  U.  S.  578,  581,  25  L.  Ed. 
420;  Kilboum  v.  Sunderland,  130  U.  S.  505,  518,  9  Sup.  Ct.  594,  32 
L.  Ed.  1005. 

There  is  no  evidence  in  this  record  that  the  complainant  had  any 
knowledge  or  notice  of  the  use  of  the  trade-mark  here  in  issue  by  the 
defendant  upon  baking  powder  prior  to  the  year  1898.    In  October  of 
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that  year  the  complainant  wrote  to  the  Layton  Pure  Food  Company, 
a  partnership,  the  predecessor  in  interest  of  the  defendant,  that  its 
attention  had  been  called  to  the  fact  that  they  were  using  the  picture 
of  a  cow  on  their  baking  powder,  that  they  were  thereby  infringing 
its  rights,  and  it  requested  them  to  discontinue  the  use  of  this  trade- 
mark. After  several  letters  had  passed  between  the  parties,  the  Lay- 
ton  Company  declined  to  discontinue  the  use  of  the  mark  on  the  ground 
that  the  complainant  had  never  used  it  on  baking  powder.  In  1900 
the  complainant  wrote  to  the  Layton  Company  that  its  claim  that  the 
use  of  the  picture  of  the  cow  upon  baking  powder  was  an  infringement 
of  its  trade-mark  therein  had  been  sustained  by  the  decision  of  the 
United  States  Circuit  Court  and  sent  them  a  comr  of  the  opinion  in 
Church  &  Dwight  Company  v.  Russ  (C.  C.)  99  Fed.  276,  280.  The 
bill  in  this  case  was  filed  in  June,  1907,  more  than  eight  years  after 
notice  to  the  complainant  of  the  infringement  and  more  than  six  years 
after  it  notified  the  Layton  Company  of  the  decision  in  its  favor  in  the 
Russ  Case.  Meanwhile  the  defendant,  the  corporation,  succeeded  its 
predecessor,  the  partnership,  in  1901.  It  advertised  and  sold  its  bak- 
ing powder  under  the  picture  of  the  cow  without  farther  notice  or  ob- 
jection until  1907.  The  decree  below  is  for  an  accounting  and  an  in- 
junction. As  the  decree  for  the  accounting  is  for  the  recovery  of 
money,  it  is  governed  by  the  general  rule  of  laches  that  courts  of 
equity  act  or  refuse  to  act  in  analogy  to  the  statute  of  limitations  re- 
lating to  actions  at  law  of  like  character,  that  under  ordinary  circum- 
stances a  suit  in  equity  will  not  be  stayed  before,  and  will  be  stayed 
after,  the  time  fixed  by  the  analogous  statute  of  limitations,  but  that 
if  unusual  conditions  or  extraordinary  circumstances  make  it  inequi- 
table to  allow  the  prosecution  of  a  suit  after  a  briefer,  or  to  forbid  its 
maintenance  after  a  longer,  period  than  that  fixed  by  the  statute,  the 
court  will  determine  the  extraordinary  case  in  accordance  with  the 
equities  which  condition  it.  Kelley  v.  Boettcher,  85  Fed.  55,  62,  29 
C.  C.  A.  14,  21 ;  Ide  v.  Trorlicht,  Duncker  &  Renard  Carpet  Co.,  115 
Fed.  137,  148,  53  C.  C.  A.  341,  352;  Brun  v.  Mann,  151  Fed.  145, 
154,  80  C.  C.  A.  513,  522,  12  L.  R.  A.  (N.  S.)  154.  The  analogous 
statute  of  limitations  at  law  permits  a  suit  within  five  years  of  the  ac- 
crual of  the  cause  of  action.  Rev.  St.  Mo.  1899,  §  4273  (Ann.  St. 
1906,  p.  2349). 

The  complainant's  delay  to  commence  suit  for  more  than  eight  years 
after  its  knowledge  of  the  infringement,  the  frank  claim  of  the  prede* 
cessor  of  the  defendant  in  1898,  a  claim  not  at  that  time  clearly  base- 
less, that  they  had  the  like  right  to  use  the  picture  of  the  cow  on  bak- 
ing powder  that  the  complainant  had  on  baking  soda,  the  continued  use 
of  the  picture  by  that  partnership  after  they  received  notice  in  1900 
of  the  Russ  decision,  the  subsequent  succession  of  the  defendant  cor- 
poration in  1901,  the  latter's  continuous  use  of  this  picture  and  its 
sales  of  millions  of  packages  of  baking  powder  under  it  between  that 
time  and  the  filing  of  the  bill  in  this  suit  in  1907,  without  farther  ob- 
jection or  any  attempt  by  the  complainant  to  enforce  its  rights,  con- 
stitute circumstances  so  extraordinary,  show  such  an  acquiescence  by 
the  complainant  in  the  defendant's  use  of  the  trade-mark  as  was  well 
calculated  to  lull  it  into  security  and  render  it  inequitable  to  require 
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of  the  defendant  now  an  accounting  for  its  sales  prior  to  the  date  of 
the  filing  of  the  bill.  The  decree  will  be  modified  accordingly  so  as  to 
limit  the  accounting  to  the  time  subsequent  to  the  filing  of  the  bill 
when  the  defendant  had  full  knowledge  of  the  rights  of  the  complain- 
ant and  of  its  purpose  to  enforce  them.  When  a  court  of  equity  finds 
that  during  the  delay  of  one  of  the  parties  their  position  has  so  changed 
in  reliance  thereon  that  the  equitable  relief  which  that  party  seeks  can- 
not be  granted  without  doing  injustice,  it  will  not  exert  its  powers  to 
save  him  from  the  consequences  of  his  own  neglect.  McLean  v.  Flem- 
ing, 96  U.  S.  245,  257,  258,  24  L.  Ed.  828 ;  Menendez  v.  Holt,  128  U. 
S.  514,  523,  524,  9  Sup.  Ct.  143,  32  L.  Ed.  526 ;  Edward  &  John  Burke 
V.  Bishop  (C.  C.)  175  Fed.  167,  175 ;  Wolf  Bros.  &  Co.  v.  Hamilton 
Brown  Shoe  Co.,  91  C.  C.  A.  363,  368,  165  Fed.  413,  418 ;  Manhattan 
Medicine  Co.  v.  Wood,  16  Fed.  Cas.  605,  No.  9,026 ;  Cahn  v.  Gott- 
schalk  (Com.  PI.)  2  N.  Y.  Supp.  13,  18;  Low  v.  Fels,  35  Fed.  361, 
362 ;  N.  K.  Fairbanks  Co.  v.  Luckel,  King  &  Cake  Soap  Co.,  116  Fed. 
332,  54  C.  C.  A.  2(M;  Worcester  Brewing  Corp.  v.  Rueter  &  Co.,  157 
Fed.  217,  84  C.  C.  A.  665. 

The  decree  for  the  injunction  stands  on  different  ground.  The 
complainant  is  the  owner  of  a  trade-mark  for  baking  soda  and  baking 
powder  consisting  of  this  picture  of  a  cow  and  this  is  valuable  prop- 
erty. It  is  entitled  to  be  protected  in  the  exclusive  use  of  this  prop- 
erty. Every  sale  under  this  trade-mark  of  a  package  of  baking  pow- 
der manufactured  by  another  is  an  infringement  of  the  complamant's 
right  and  a  trespass  upon  its  property.  While  the  delay  of  the  com- 
plainant and  its  apparent  acquiescence  in  past  trespasses  may  make  it 
inequitable  to  compel  the  defendant  to  account  for  the  profit  it  derived 
from  them,  they  confer  upon  it  no  right  either  at  law  or  in  equity  to 
continue  them.  Neither  the  statute  of  limitations  nor  laches  presents 
any  defense  to  the  prayer  of  the  complainant  for  the  prevention  of 
future  infringement.  It  is  true  that  there  are  exceptional  cases  in 
which  the  owners  of  trade-marks  have  acquiesced  in  the  use  of  them 
by  the  public  or  by  competitors  for  such  a  length  of  time  and  under 
such  circumstances  that  their  action  has  been  held  to  estop  them  from 
denying  that  they  had  abandoned  their  trade-marks  and  to  constitute 
a  bar  to  an  application  for  an  injunction  against  an  infringement  of 
them.  French  Republic  v.  Saratoga  Vichy  Spring  Co.,  191  U.  S.  427, 
437,  24  Sup.  Ct.  145,  48  L.  Ed.  247;  Prince's  Metallic  Paint  Co.  v. 
Prince  Mfg.  Co.,  57  Fed.  938,  943,  6  C.  C.  A.  647 ;  Amoskeag  Mfg. 
Co.  V.  Gamer,  55  Barb.  (N.  Y.)  151.  But  the  record  in  this  case 
presents  no  facts  which  bring  it  within  this  class  of  cases.  The  com- 
plainant notified  the  predecessors  of  the  defendant  in  1898,  and  again 
in  1900,  of  its  claim  to  this  trade-mark  for  baking  powder  and  re- 
quested them  to  cease  its  use.  The  defendant  took  its  business  and 
its  rights  with  notice  of  and  subject  to  that  claim.  There  is  no  evi- 
dence that  the  complainant  ever  had  the  intention  to  abandon  this  claim 
except  its  delay  for  about  nine  years  to  commence  its  suit  for  the  in- 
fringement, and  that  delay  is  insufficient  to  establish  any  intention  to 
abandon  it  or  to  deprive  it  of  its  right  to  prevent  farther  infringement. 
Fullwood  V.  FuUwood,  9  Chan.  Decisions,  176.  Repeated  trespasses  or 
infringements  establish  no  right  to  continue  to  trespass  or  to  infringe, 
104C.C.A.— 31 
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and  the  defendant  may  not  be  permitted  to  continue  to  use  the  trade- 
mark of  the  complainant.  McLean  v.  Fleming,  96  U.  S.  245,  247, 
258,  24  L.  Ed.  828 ;  Menendez  v.  Holt,  128  U.  S.  514,  523,  524,  9 
Sup.  Ct.  143,  32  L.  Ed.  526. 

This  case  must  be  remanded  to  the  court  below,  with  directions  to 
modify  the  decree  so  as  to  limit  the  accounting  to  the  time  subsequent 
to  the  filing  of  the  bill,  and  with  that  modification  the  decree  is  af- 
firmed. 


(182  Fed.  42.) 

ERDMAN  r.  DEEB  RIVER  LUMBER  CO. 

(Circuit  Ck)urt  of  Appeals,  Eaghth  Circuit    October  11,  1910.) 

No.  8,316. 

1.  Masteb  and  Servant  (88  204,  228*) — Injubt  to  Servant— Machinery— 

Statutes— Assumed  Risk— Contributory  Neouoence. 

Rev.  Laws  Minn.  1905,  §  1813,  declares  that  all  saws  and  otiier  danger- 
ous appliances  in  any  factory,  mill,  or  workshop  shall  be  so  located  as  not 
to  be  dangerous  to  workmen,  and  every  dangerous  place  in  and  about 
mills,  near  to  which  any  employ 6  is  obliged  to  pass  or  to  be  employed, 
shall  be  securely  fenced,  inclosed,  or  otherwise  protected.  Held  not  to  ex- 
empt the  employ^  from  the  assumption  of  risk  in  working  .around  un- 
guarded machinery,  nor  relieve  him  from  his  own  want  of  ordinary  care, 
which  might  directly  contribute  ;to  produce  an  injury  of  which  he  com- 
plains. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cfent  Dig.  S8  544- 
546,  670,  671 ;   Dec.  Dig.  8§  204,  228.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

2.  Master  and  Servant  (§  217*) — Injuries  to  Servant— Assumed  Risk. 

Plaintiff,  a  millwright  in  a  sawmill,  was  employed  to  make  repairs  to 
the  machinery  at  night  He  was  an  experienced  millwright,  and  had  been 
at  work  in  and  around  the  mill  for  some  3  weeks,  and  had  worked  18 
months  in  a  mill  of  like  kind,  except  that  it  was  a  single; instead  of  a 
double  band  saw  mill.  He  was  also  familiar  with  the  saw  and  the  machin- 
ery by  which  the  log  and  lumber  carriers  were  operated.  On  being  di- 
rected to  repair  or  replace  a  sprocket  chain  near  to  the  saw,  instead  of 
stopping  the  machinery  before  attempting  to  remedy  the  trouble,  as  he 
was  authorized  to  do,  he  opened  the  housing  and  thrust  his  hand  into  a 
known  place  of  great  danger  next  to  the  saw  in  an  attempt  to  discover 
the  cause  of  the  trouble  and  to  repair  it  while  the  machinery  was  in  mo- 
tion. His  arm  came  in  contact  with  the  saw  and  was  severed.  Held, 
tHat  he  attempted  to  perform  the  work  in  a  dangerous  way,  when  a  asife 
way  was  open  to  him,  and  that  he  voluntarily  assumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |§  574- 
600;   Dec.  Dig.  §217.*] 

8.  Master  and  Servant  (§  190*) — Injuries  to  Servant— Fellow  Servants- 
Directions  OF  Foreman. 

Where  plaintiff*s  foreman,  though  authorized  to  hire  and  discharge  em- 
ployes, was  still  plaintiff's  fellow  workman,  plaintiff  was  not  entitled  to 
rely  on  a  statement  of  the  foreman  that  the  saw  in  the  mill,  by  which 
plaintiff  was  injured,  was  properly  guarded. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  H  44^ 
474 ;   Dec.  Dig.  §  190.*] 

•For  other  cases  see  same  topic  ft  9  mctmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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4.  Masteb  awd  Servant  (§  264*) — Injuries  to  Servant— Grounds  or  Negli- 

gence—Pleading. 

Where,  in  an  action  for  injuries  to  a  servant,  plaintiff  did  not  allege 
tEe  dangerous  condition  of  the  premises  as  the  ground  of  recovery,  he  was 
not  entitled  to  have  evidence  showing  such  dangerous  condition  submitted 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  861- 
876;  Dec.  Dig.  §264.*! 

5.  Master  and  Servant  (S  154*) — Injuries  to  Servant— Failure  to  Warn. 

^Vhere  plaintiff,  prior  to  the  accident,  had  become  fully  acquainted  with 
the  place,  and  knew  as  much  concerning  the  dangers  of  working  about  the 
machinery  in  the  dark  within  the  housing  as  any  of  defendant's  officers  or 
employes  could  have  told  him  or  have  known,  defendant  was  not  negligent 
in  not  informing  plaintiff  of  the  dangers  surrounding  the  place  in  which 
he  was  injured. 

[E3d.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  308, 
309;  Dec.  Dig.  {  154.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Action  by  William  Erdman  against  the  Deer  River  Lumber  Com- 
pany.    Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

P.  H.  Martin  (C.  D.  O'Brien,  on  the  brief),  for  plaintiff  in  error. 
John  I.  Dille  (Cobb  &  Wheelwright,  on  the  brief),  for  defendant 
in  error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  REED,  District 
Judge. 

REED,  District  Judge.  The  plaintiff  sued  the  Deer  River  Lumber 
Company,  a  Minnesota  corporation,  hereinafter  called  the  defendant, 
to  recover  damages  for  a  personal  injury  alleged  to  have  been  sus- 
tained by  him  because  of  the  defendant's  neglect.  At  the  close  of  all 
the  evidence  the  court,  on  motion  of  the  defendant,  directed  a  verdict 
in  its  favor,  upon  which  judgment  was  entered,  and  the  plaintiff 
brings  error. 

The  defendant  owned  and  was  operating  a  sawmill,  and  plaintiff 
was  employed  to  work  therein  as  a  millwright;  his  duties  requiring 
him  to  work  in  the  nighttime.  He  alleges  that  the  band  saw  and  ma- 
chinery about  which  he  was  required  to  work  were  not,  because  of 
defendant's  neglect,  sufficiently  or  properly  guarded,  or  the  mill  suffi- 
ciently lighted,  to  protect  workmen  from  injury  while  working  around 
the  same ;  that  in  the  performance  of  his  duties  while  working  in  the 
mill,  and  without  knowledge  of  its  defectively  guarded  and  insuffi- 
ciently lighted  condition,  and  because  of  such  condition,  one  of  his 
arms  came  in  contact  with  the  saw,  and  was  instantly  severed  or  cut 
off  just  below  the  elbow.  The  defendant  denied  any  negligence  upon 
its  part,  alleged  that  plaintiff  assumed  the  risk  of  injury  by  entering 
and  continuing  in  its  service  in  the  mill  with  knowledge  and  with- 
out complaint  of  its  alleged  unsafe  condition,  and  that  he  contributed 
by  his  own  neglect  to  the  injury  of  which  he  complains. 

The  testimony  shows  without  dispute  that  the  band  saw,  and  gear- 
ing or  machinery  which  immediately  operated  the  carriers  for  carry- 

«For  other  casei  see  same  topic  A  9  nitmbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indezea 
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ing  the  logs  to  and  the  boards  from  the  saw,  were  inclosed  in  a  hous- 
ing which  completely  covered  the  same,  and  that  they  could  only  be 
reached  or  examined  by  opening  a  door  in  the  wall  of  the  housing  and 
entering  or  looking  therethrough;  that  upon  the  night  in  question  a 
sprocket  chain,  which  revolved  upon  a  sprocket  wheel  or  wheels  within 
the  housing,  and  located  between  the  upright  bands  composing  the 
saw,  became  displaced,  the  rolls  stopped,  and  a  signal  was  given  by 
the  sawyer  to  the  plaintiff,  whose  duty  it  was  to  repair  or  remedy  the 
same,  to  do  so.  Plaintiff  in  answer  to  this  signal  went  to  the  housing, 
discovered,  as  he  thought,  that  the  sprocket  chain  was  off  the  wheels, 
opened  the  door  of  the  housing,  put  one  arm  inside,  placed  his  hand 
upon  or  near  to  the  sprocket  wheel  in  an  effort  to  replace  or  adjust  the 
chain,  and  in  doing  so  his  arm  came  in  contact  with  the  rapidly  mov- 
ing saw  and  was  immediately  severed  below  the  elbow;  also  that 
plaintiff  was  an  experienced  millwright,  had  been  at  work  in  and 
around  the  mill  for  some  3  weeks,  and  had  worked  some  18  months  in 
a  mill  of  like  kind,  except  that  it  was  a  single  instead  of  a  double 
band  saw ;  that  he  was  familiar  with  this  saw  and  the  machinery  by 
which  it  and  the  log  and  lumber  carriers  were  operated;  that  upon 
•the  day  preceding  the  night  of  the  injury  he  had  been  within  the 
housing,  and  observed  and  knew  the  location  and  movements  of  the 
saw  and  machinery  therein,  and  had  assisted  in  making  some  repairs 
thereto;  that  at  the  time  of  his  injury  the  plaintiff  had  control  of  the 
movements  of  the  machinery,  and  was  authorized  to  stop  the  same  at 
any  time  that  it  became  necessary  to  adjust  or  remedy  any  defects  in, 
or  displacements  of,  the  chains,  gearings,  or  other  machinery  within  the 
housing,  or  in  the  mill ;  that  he  had  opened  the  door  of  the  housing, 
and  observed  that  there  was  no  light  therein,  and  could  not  see  the 
location  of  the  saw  or  machinery,  and  then  put  his  arm  within  the 
housing  in  the  immediate  vicinity  of  the  saw,  which  he  knew  to  be 
moving  rapidly,  to  ascertain  the  cause  of  the  trouble,  and  in  doing  so 
his  arm  was  caught  and  severed  as  before  stated.  The  plaintiff  testi- 
fied that  he  was  told  by  the  night  foreman  that  the  saw  was  properly 
guarded,  and  was  directed  by  him  to  open  the  door  and  discover  and 
remedy  the  cause  of  the  trouble.  The  night  foreman  denied  this. 
There  is  no  testimony  that  plaintiff  or  any  other  employe  of  the  mill 
was  required  or  expected  by  the  defendant  to  do  any  work  upon  or 
about  the  machinery  within  the  housing  when  the  saw  or  machinery 
therein  were  in  motion;  and  the  testimony  does  show  that  it  was  a 
place  of  great  danger  to  work  while  the  machinery  was  in  motion. 

Plaintiff  relies  upon  the  common-law  duty  of  the  defendant  to  fur- 
nish a  reasonably  safe  place  in  which  to  work,  and  also  a  statute  of 
the  state  of  Minnesota  which,  so  far  as  applicable  to  any  question  here 
involved  reads  as  follows: 

"All  saws,  planes,  •  •  •  and  machinery  and  other  dangerous  •  •  • 
appliances  *  *  •  in  any  factory,  mill,  or  workshop,  shall  be  so  located 
as  not  to  be  dangerous  to  workmen,  or  as  far  as  practicable  shaU  be  fenced, 
or  otherwise  protected.  Every  dangerous  place  In  and  about  •  •  •  mills 
•  *  *  near  to  which  any  employ^  is  obliged  to  pass,  or  to  be  employed, 
shall  be  securely  fenced,  inclosed,  or  otherwise  protected."  Rev.  Laws  Minn. 
1905.  S  1813. 
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This  statute  does  not  exempt  the  employe  from  the  assumption  of 
the  risk  in  working  aroimd  unguarded  machinery,  nor  relieve  him 
from  his  own  want  of  ordinary  care  which  may  directly  contribute 
to  produce  an  injury  of  which  he  complains.  Anderson  v.  Nelson 
Lumber  Co.,  67  Minn.  79,  69  N.  W.  630;  Glenmont  Lumber  Co.  v. 
Roy,  126  Fed.  524-528,  61  C.  C.  A.  506 ;  Denver  &  R.  G.  Ry.  Co.  v. 
Norgate,  72  C.  C.  A.  365,  141  Fed.  247,  6  L.  R.  A.  (N.  S.)  981. 

The  conclusion  is  unavoidable  that  if  plaintiff  had  stopped  the  ma- 
chinery and  the  movement  of  the  saw,  as  he  was  authorized  to  do,  he 
could  have  replaced  the  chain  without  any  danger  of  injury  to  himself, 
or  other  employes  in  the  mill,  from  the  movement  of  the  saw  or  other 
machinery.  Instead  of  so  doing,  he  opened  the  door  of  the  unlighted 
housing,  thrust  his  arm  into  a  known  place  of  great  danger,  and  at- 
tempted to  discover  the  cause  of  the  trouble  and  to  repair  it  while  the 
machinery  and  saw  were  in  full  motion.  Reasonable  impartial  minds 
can  reach  no  other  conclusion  than  that  this  was  an  act  of  erross  neg^- 
ligence  upon  his  part,  and  that  such  negligence  was  the  direct  cause  of 
the  injury  of  which  he  complains.  There  were  two  ways  in  which  he 
could  have  replaced  the  chain  upon  the  sprocket  wheels,  one  of  which 
was  absolutely  safe  and  known  by  him  to  be  so,  the  other  extremely 
dangerous  and  so  known  to  him  to  be.  He  voluntarily  chose  the  lat- 
ter way  when  there  was  no  occasion  or  necessity  for  so  doing,  and  in 
doing  so  received  the  injury  of  which  he  complains.  He  cannot, 
therefore,  hold  the  defendant  responsible  for  an  injury  which  thus 
directly  resulted  from  his  own  voluntary  and  unnecessary  choice  of  the 
more  dangerous  of  the  two  ways  of  doing  the  work  he  attempted  to 
do.  Gilbert  v.  B.,  C.  R.  &  N.  Ry.  Co.,  63  C.  C.  A.  27,  128  Fed.  529- 
534. 

Some  stress  is  laid  upon  the  fact  that  plaintiff  testified  that  the 
night  foreman  told  him  that  the  saw  was  properly  guarded,  and  di- 
rected him  to  open  the  door  of  the  housing  and  remedy  the  trouble 
that  had  caused  the  rolls  to  stop;  also  that  the  foreman  or  other 
proper  official  of  the  defendant  had  failed  to  inform  him  of  the  dan- 
gers surrounding  the  place  in  which  he  was  employed  to  work;  and 
that  this  was  sufficient  to  carry  the  case  to  the  jury.  A  sufficient  an- 
swer to  this  is  (1)  that  the  foreman  who  hired  the  plaintiff,  and  was 
authorized  to  do  so  and  to  discharge  employes,  was  still  but  the  fellow 
workman  of  the  plaintiff;  (2)  that  the  failure  of  the  defendant  to 
inform  plaintiff  of  the  dangerous  condition  of  the  premises  is  not  al- 
leged as  a  ground  of  recovery;  and  (3)  that  plaintiff  prior  to  the 
accident  had  become  fully  acquainted  with  the  place,  and  knew  as 
much  of  the  dangers  of  working  about  the  machinery  in  the  dark 
within  the  housing  as  any  officer  or  other  employe  of  the  defendant 
could  have  known,  or  could  have  told  him. 

The  Circuit  Court  rightly  directed  a  verdict  in  favor  of  the  defend- 
ant, and  the  judgment  thereon  is  affirmed. 
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(182  Fed.  46.) 

NAVE-McCORD  MERCANTILE  CO.  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  19,  IWO.) 

No.  3,29G. 

(Syllabus  by  the  Court,) 

1.  Food  (8  20*) — Pleading— Pube  Food  and  Drugs  Act— Misbranding. 

Averments  that  a  fluid  was  labeled  "Flavor  of  Lemon  and  CTltral — ^A 
Pure  Flavor,"  and  that  it  did  not  contain  an  appreciable  quantity  of 
lemon  oil  which  was  an  essential  Ingredient  of  a  pure  lemon  flavor,  do 
not  state  facts  sufl3cient  to  show  a  misbranding  under  Pure  Food  and 
Dru^  Act  June  30.  1906,  c.  3915,  34  Stat.  768  (U.  S.  Comp.  St  Supp.  1909, 
p.  1187),  because  they  fail  to  show  that  the  fluid  was  labeled  a  pure  flavor 
of  lemon,  or  that  lemon  oil  was  an  essential  element  of  a  pure  flavor  of 
lemon  and  citral. 

[Ed.  Note.— For  other  cases,  see  Food,  Dec.  Dig.  §  20.*] 

2.  Indictment  and  Information  (|  77*) — Food  (§  20*) — Pure  Food  Law— In- 

nuendo MAT  Not  Change  Cbdinart  Meaning  of  Terms. 

An  innuendo  may  not  change,  add  to,  or  enlarge  the  sense  of  expres- 
sions beyond  their  usual  meaning.  It  may  serve  as  an  explanation,  but 
not  as  a  substitute. 

An  averment  that  the  defendant  intended  that  the  label  "Flavor  of 
Lemon  and  Citral — ^A  Pure  Flavor**  should  be  understood  by  the  public 
and  purchasers  to  mean  a  pure  flavor  or  extract  of  lemon  is  futile,  be- 
cause the  accepted  and  usual  signification  of  the  label  is  that  the  article 
is  not  a  pure  flavor  or  extract  of  lemon,  but  that  it  is  a  flavor  of  lemon 
and  citral. 

An  averment  that  one  who  branded  an  article  with  a  label  whose  ac- 
cepted and  usual  signification  correctly  describes  it  intended  that  the  pub- 
lic or  purchasers  should  understand  that  the  label  had  an  opposite  and 
unusual  significance  fails  to  disclose  any  misbranding. 

[Bd.  Note. — For  other  cases,  see  Indictment  and  Information,  Dec  Dig. 
S  77  ;*   Food,  Dec.  Dig.  {  20.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri. 

The  Nave-McCord  Mercantile  Company  was  convicted  of  a  viola- 
tion of  the  pure  food  law,  and  brings  error.    Reversed  and  remanded. 

Vinton  Pike,  for  plaintiff  in  error. 

A.  S.  Van  Valkenburgh,  for  the  United  States. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

SANBORN,  Circuit  Judge.  The  Nave-McCord  Mercantile  Com- 
pany, a  manufacturing  corporation,  challenges  its  conviction  of  a  vio- 
lation of  Act  June  30,  1906,  c.  3915,  34  Stat.  768  (U.  S.  Comp.  St. 
Supp.  1909,  p.  1187),  for  the  prevention  of  the  manufacture,  sale,  or 
transportation  of  adulterated,  or  misbranded,  or  poisonous,  or  delete- 
rious foods,  drugs,  medicines,  and  liquors,  and  assigns  as  error  that 
the  court  below  overruled  its  demurrer  to  the  information  under  which 
it  was  convicted.  That  information  consisted  of  three  counts.  The 
first  count  charged  that  the  company  misbranded  a  fluid  it  made  and 
sold  by  labeling  it  "Flavor  of  Lemon  and  Citral — ^A  Pure  Flavor," 

*For  other  caiet  lee  same  topic  ft  9  numbes  in  Dec.  ft  Am.  Digt.  1907  to  date,  ft  Rep'r  Indexes 
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when  in  fact  this  fluid  "did  not  then  and  there  contain  any  measura- 
ble and  appreciable  quantity  of  lemon  oil,  which  said  lemon  oil  in 
measurable  and  appreciable  quantity  is  a  necessary  and  essential  in- 
gredient of  a  pure  lemon  flavor."  But  the  fluid  was  not  marked  or 
labeled  a  pure  lemon  flavor,  and  the  count  contained  no  aventient  that 
lemon  oil  in  measurable  quantities  was  an  essential  ingredient  of  a 
pure  flavor  of  lemon  and  citral,  and  hence  it  charged  no  offense. 

The  second  count  charged  a  misbranding  of  the  same  fluid,  which 
the  pleading  declared  "was  a  fluid  substance  purporting  and  repre- 
sented to  be  lemon  and  citral  flavor,"'  in  that  the  company  labeled  it 
"A  Pure  Flavor,"  "which  said  marking  and  labeling,"  the  informa- 
tion avers,  "was  intended  to  convey  to  the  purchasing  public  the  mean- 
ing that  said  article  of  food  was  a  pure  flavor  or  extract  derived  from 
the  lemon  fruit,  containing,  among  other  things,  the  oil  of  lemon  and 
citral  derived  from  such  fruit,  when  it  truth  and  in  fact  said  article 
of  food  contained  no  pure  lemon  flavor,  in  that  it  contained  no  meas- 
urable amount  of  lemon  oil,  and  did  contain  an  added  substance  not 
derived  from  the  lemon  fruit,  to  wit,  citral,  and  when  in  truth  and  in 
fact  pure  fruit  flavors  are  derived  either  from  the  fruit  directly  or  by 
the  solution  of  the  essential  oil  of  the  fruit  through  the  medium  of 
alcohol."  But  the  fluid  according  to  this  count  was  represented  to  be 
a  lemon  and  citral  flavor,  and  was  branded  a  pure  flavor.  The  plain 
and  incontrovertible  meaning  of  such  a  brand  was,  not  that  the  fluid 
was  a  pure  flavor  of  lemon,  but  that  it  was  a  pure  flavor  of  lemon  and 
citral ;  and  the  averment  that  the  company  intended  that  the  purchas- 
ing public  should  interpret  the  label  to  mean  that  which  it  clearly  did 
not  indicate,  and  which  the  information  does  not  aver  that  any  pur- 
chaser ever  understood  it  to  mean,  could  not  constitute  a  misbranding. 
In  reality  this  charge  is  that  the  fluid  contained  no  pure  lemon  flavor, 
but  contained  an  added  substance  not  derived  from  the  lemon  fruit, 
to  wit,  citral,  and  that  it  was  branded  a  pure  flavor  of  lemon  and  cit- 
ral. This  was  a  true  and  not  a  false  branding.  If  the  company  had 
branded  the  fluid  a  pure  flavor  of  lemon,  it  might  have  violated  the 
law,  because  it  also  had  the  flavor  of  citral;  and  if  the  pleader  had 
averred  that  the  oil  of  lemon  in  appreciable  quantities  was  an  essen- 
tial ingredient  of  a  pure  flavor  of  lemon  and  citral,  and  that  this  fluid 
contained  none  of  it,  the  count  might  have  stated  an  offense.  But  no 
such  averment  was  made,  and  the  second  count  failed  to  state  facts 
sufficient  to  constitute  a  violation  of  the  law. 

The  third  count  of  the  information  charged  that  the  company  adul- 
terated and  misbranded  this  fluid,  which  purported  and  was  repre- 
sented to  be  lemon  and  citral  flavor,  by  marking  and  labeling  it 
"Flavor  of  Lemon  and  Citral — ^A  Pure  Flavor,"  by  which  statements 
the  count  declares  the  company  "designed  and  intended  the  public  to 
understand  and  believe  that  said  food  product  was  a  pure  flavor  and 
extract  of  lemon,"  when  these  marks  and  labels  "were  false  and  mis- 
leading in  this:  That  said  article,  so  manufactured,  prepared,  and 
shipped,  *  *  *  was  an  imitation  of  the  true  lemon  flavor,  com- 
monly called  'lemon  extract,'  so  commonly  used  and  employed  in  the 
preparation  of  food  products,  and  of  far  less  value,  strength,  and  ef- 
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ficacy  than  said  true  lemon  flavor."  But  an  innuendo  may  not  change, 
add  to,  or  enlarge  the  sense  of  expressions  beyond  their  usual  accepta- 
tion and  meaning.  It  may  serve  as  an  explanation,  but  not  as  a  sub- 
stitute. Wharton's  Criminal  Pleading  &  Practice  (9th  Ed.)  §  181a, 
and  cases  there  cited.  The  usual  acceptation  and  meaning  of  the  label 
"Flavor  of  Lemon  and  Citral — A  Pure  Flavor"  distinctly  n^^tives 
the  idea  that  it  describes  a  pure  flavor  and  extract  of  lemon,  and  the 
expression  "a  pure  flavor  and  extract  of  lemon"  cannot  be  substituted 
by  pleading  or  proof  for  that  which  the  defendant  actually  used,  and 
then  the  defendant  be  convicted  upon  the  substituted  label,  which  it 
never  conceived.  Nor  may  an  averment  that  a  defendant  intended 
that  a  label  should  be  understood  by  the  public  to  mean  the  opposite 
of  its  ordinary  and  accepted  interpretation  make  its  use  a  misbrand- 
ing or  constitute  a  violation  of  the  law.  The  truth  is  that,  when  the 
averments  of  this  count,  are  read  and  construed  together,  they  clearly 
disclose  the  facts  that  the  fluid  made  and  sold  by  the  defendant  was 
not  a  pure  lemon  extract,  or  a  pure  lemon  flavor,  or  any  imitation 
thereof;  that  the  defendant  never  placed  any  label  or  mark  upon  it 
which  indicated  that  it  was,  or  which  could  mislead  a  purchaser,  but 
that  by  its  declaration  through  the  label  that  it  was  a  flavor  of  lemon 
and  citral  it  clearly  notified  all  purchasers  that  the  fluid  was  neither  a 
pure  lemon  extract  nor  a  pure  lemon  flavor.  There  is  no  averment  of 
any  facts  which  disclose  any  adulteration  of  this  flavor  of  lemon  and 
citral,  and  the  averment  fails  to  state  sufficient  facts  to  constitute  a 
violation  of  the  law.  United  States  v.  Hess,  124  U.  S.  483,  486,  487, 
8  Sup.  Ct.  571,  31  L.  Ed.  516;  United  States  v.  Post  (D.  C.)  113  Fed. 
852. 

The  demurrer  to  the  information  should  have  been  sustained ;  and, 
as  this  conclusion  disposes  of  the  case,  it  is  unnecessary  to  consider 
other  alleged  errors,  and  the  judgment  below  is  reversed,  and  the  case 
is  remanded  to  the  District  Court,  with  instructions  to  discharge  the 
defendant  below. 


(182  Fed.  48.) 

TIBB9  V.  DEEMER  MFG.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  3,  1910.) 

No.  2,050. 

Master  and  Servant  (88  285,  286,  288,  289*) — Injttries  to  Servant— Neoli- 
QENCB— Question  fob  Jury. 

Where,  in  an  action  for  injuries  to  a  servant,  there  was  eyidence  indi- 
.  eating  that  defendant  was  negligent  in  furnishing  plaintiff  certain  defect- 
ive tongs  to  be  used  in  connection  with  a  log  skidder,  and  that  such  negli- 
gence was  the  cause  of  plaintilTs  injury,  and  the  evidence  did  not  show  as 
a  matter  of  law  that  plaintiff  was  either  negligent  or  assumed  the  risk, 
the  court  erred  in  refusing  to  submit  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  C^t  Dig.  ii  1110- 
1132;   Dec.  Dig.  88  285,  286,  288,  289.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi. 

•For  other  cases  see  same  topic  A  9  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  R^'r  Indexes 
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Action  by  J.  A.  Tibbs  against  the  Deemer  Manufacturing  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

S.  A.  Witherspoon,  for  plaintiff  in  error. 
C.  C.  Dunn,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  The  plaintiff  in  error,  J.  A.  Tibbs, 
brought  this  suit  against  the  defendant  in  error,  the  Deemer  Manu- 
facturing Company,  to  recover  damages  for  personal  injury  caused  to 
have  been  received  by  him  through  the  ne|;ligence  of  the  defendant. 
The  suit  was  instituted  in  the  state  court  in  Neshoba  county.  Miss., 
and  was  removed  by  the  defendant  to  the  Circuit  Court  of  the  United 
States  for  the  Soutiiern  District  of  Mississippi  on  the  ground  of  the 
diverse  citizenship  of  the  parties.  The  declaration  states,  in  substance, 
that  the  defendant  owns  a  large  sawmill  in  Neshoba  county,  and  from 
its  mill  has  constructed  and  operates  a  railroad  out  into  the  pine  for- 
ests from  which  it  secures  the  logs  to  be  manufactured  into  lumber. 
Upon  this  railroad  is  operated  two  skidding  machines,  to  which  are 
attached  very  long  wire  ropes,  and  to  the  end  of  each  of  these  ropes 
is  fastened  a  pair  of  tongs  made  of  iron  bars,  and  the  teeth  or  points 
of  these  tongs  are  fastened  into  the  end  of  the  logs,  which  are  then 
drawn  to  the  side  of  the  railroad  by  the  power  of  the  skidding  ma- 
chine. The  plaintiff  was  the  foreman  of  the  crew  which  operated  the 
skidding  machine  and  brought  the  logs  from  the  woods  to  the  rail- 
road; and  his  complaint  is  that  the  defendant  failed  to  use  ordinary 
care  in  providing  the  crew  with  suitable  and  safe  tongs,  alleging  that 
the  tongs  provided  were  entirely  too  small,  weak,  and  insufficient  for 
the  purpose  of  their  use,  and  were,  therefore,  unsafe  and  dangerous. 
The  plaintiff  notified  the  superintendent  of  the  defendant,  one  Ted- 
ford,  that  the  tongs  or  hooks  were  unsafe,  and  was  promised  by  the 
superintendent  that,  if  he  would  continue  in  the  service  of  the  defend- 
ant, it  would  supply  him  with  larger  and  stronger  hooks  or  tongs, 
which  would  be  safe  and  suitable  for  the  work ;  that  this  promise  had 
not  been  fulfilled  when,  on  the  30th  day  of  June,  1908,  one  of  the 
hooks,  which  had  been  fastened  to  the  end  of  a  log  which  the  skidding 
machine  was  drawing  to  the  railroad,  gave  way,  and,  slipping  off  the 
end  of  the  log,  was  thrown  with  great  force  and  violence  along  the  line 
towards  the  skidding  machine,  and  in  its  passage  struck  a  tree,  and, 
rebounding  from  the  tree,  glanced  to  the  position  of  the  plaintiff, 
knocking  him  down  and  breaking  both  of  his  legs,  disabling  him  per- 
manently. It  states  that  the  plaintiff  had  taken  his  position  about  41 
feet  from  the  line  along  which  the  log  was  being  dragged,  which  was 
a  position  of  reasonable  safety,  had  the  tongs  been  suitable  and  safe. 
The  negligence  of  the  defendant,  as  averred,  consisted  in  not  provid- 
ing suitable  and  safe  hooks  or  tongs. 

The  defendant  pleaded  the  general  issue,  and,  according  to  the  prac- 
tice in  Mississippi,  gave  notice  of  special  matters  of  defense.  These 
notices  state,  in  substance:  (1)  That  the  plaintiff  had  knowledge  of 
the  insufficiency  of  the  tongs  or  hooks,  and  therefore  assumed  the  risk. 
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(2)  That  the  tongs  or  hooks  were  of  the  make  or  size  commonly  used 
at  that  time.  (3)  That  the  plaintiff  selected  an  unsuitable  and  unsafe 
route  over  which  to  drag  the  log.  (4)  That  the  log  in  its  course  to 
the  railroad  struck  a  root  or/ stump,  which  obstruction  subjected  the 
tongs  or  hooks  to  an  unusual  and  extraordinary  strain,  and  that  it 
was  caused  to  come  loose  by  this  strain,  and  not  by  any  defect  or  weak- 
ness. (5)  That  the  log  in  its  course  was  obstructed  by  a  claybank,  and 
that,  instead  of  detaching  the  log  from  the  claybank,  the  plaintiff  neg- 
ligently caused  the  engineer  to  put  on  an  extra  amount  of  force  to 
overcome  the  obstruction,  and  that  this  negligence  of  the  plaintiff,  and 
not  the  defects  of  the  tongs  or  hooks,  caused  them  to  pull  out  of  the 
log  and  wind  around  a  tree.  (6)  That,  when  the  cable  and  tongs  were 
wound  around  the  tree,  the  plaintiff  negligently  caused  the  engineer 
to  put  on  more  force  to  unwind  the  cable,  instead  of  unwinding  it  with 
his  hand,  and  that  in  thus  unwinding  it  the  tongs  struck  and  injured 
plaintiff.  (7)  That  while  the  log  was  being  dragged  to  the  road,  and 
while  it  was  held  by  the  claybank,  and  while  the  tongs  were  being  un- 
wound from  the  tree,  the  plaintiff's  position  was  dangerous,  and  that 
he  was  negligent  in  taking  such  position.  These  seven  contentions  of 
the  defeiidant  are  denied  in  the  countemotice  of  the  plaintiff. 

On  the  trial,  the  plaintiff  testified  in  his  own  behalf.  He  also  called 
and  examined  as  a  witness  V.  M.  Tedford,  who  testified  that  on  the 
30th  of  June,  1908,  the  day  when  the  injury  was  received,  he  had 
charge  of  the  Deemer  Manufacturing  Company's  works ;  was  super- 
intendent ;  that  he  had  all  authority,  hired  and  discharged  men,  raised 
and  lowered  the  wages,  etc.  Plaintiff  also  called  and  examined  as  a 
witness  J.  R.  McCall,  who  testified  that  at  the  time  the  injury  was  re- 
ceived he  was  handling  the  engine  of  the  skidding  drum;  he  was 
called  the  engineer  in  the  work  that  the  plaintiff  was  conducting  with 
it;  he  saw  the  plaintiff  when  he  was  hurt.  Haintiff  also  called  and 
examined  as  a  witness  Mr.  E.  G.  Brooks,  who  testified  that : 

**On  the  30th  of  June.  1908,  when  the  plaintiff  was  hurt,  Mr.  Tibbs  was  my 
foreman,  and  I  was  working  under  him." 

The  plaintiff  also  called  and  examined  G.  W.  Bailey,  who  testified 
that  at  the  time  the  plaintiff  was  hurt,  this  witness  was  working  for 
the  company  in  the  blacksmith  shop,  where  the  tongs  were  made  and 
repaired.  Mr.  J.  L.  Beard,  a  witness,  was  called  and  examined  for 
the  plaintiff,  who  testified  that  at  the  time  the  plaintiff  was  injured  the 
witness  was  working  for  the  Deemer  Manufacturing  Company  in  the 
woods  with  the  skidder,  or  near  the  skidder,  and  had  helped  to  tong 
the  log.  A  physician,  who  had  examined  the  plaintiff  when  he  was 
hurt,  testified  as  to  his  injuries;  and  an  insurance  man  testified  as  to 
life  expectancy.  These  witnesses  were  examined  fully  by  counsel  for 
the  plaintiff,  and  cross-examined  exhaustiv.ely  by  counsel  for  the  de- 
fendant'; displayed  a  diagram  of  the  location,  showing  the  position  of 
the  railroad  track  with  the  skidder  engine  on  it,  of  the  log,  of  the  place 
where  the  plaintiff  was  standing  when  he  was  hurt,  the  amount  of 
steam  the  skidder  engine  had  on,  and  all  the  details  conceivable  to  pic- 
ture fully  to  the  jury  the  circumstances  surrounding  the  actors  at  the 
time  of  the  injury,  with  the  proof  of  the  blacksmith  as  to  the  material 
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and  construction  of  the  tongs,  etc.  Whereupon  the  plaintiff  rested. 
And  the  evidence  which  had  been  offered  by  him  was  all  the  evidence 
introduced  on  the  trial  of  the  cause. 

The  defendant  offered  no  evidence  of  any  character,  but,  at  the  con- 
clusion of  the  evidence  for  the  plaintiff,  moved  the  court  to  exclude 
all  the  testimony  of  the  plaintiff  from  the  jury,  and  to  give  the  jury  a 
peremptory  instruction  to  find  a  verdict  for  the  defendant,  which  mo- 
tion being  argued,  and  considered  by  the  court,  was  sustained ;  and  the 
court  excluded  from  the  jury  all  the  testimony  of  the  plaintiff,  and  in- 
structed the  jury  to  find  a  verdict  for  the  defendant,  to  which  action 
of  the  court  the  plaintiff  then  and  there  duly  excepted ;  and  thereupon 
the  jury  returned  the  verdict,  "We,  the  jury,  find  for  the  defendant," 
on  which  the  judgment  for  the  defendant  was  rendered;  and  the  plain- 
tiff sued  out  this  writ  of  error,  and  assigns  for  error  that  the  court 
erred  in  excluding  the  testimony  of  the  plaintiff,  and  in  instructing  the 
jury  to  find  for  the  defendant. 

In  our  opinion,  this  assignment  is  manifestly  well  taken:  (1)  For 
there  was  evidence  tending  to  show  that  the  defendant  was  negligent 
in  furnishing  defective  tongs,  and  that  such  negligence  caused  plain- 
tiff's injury;  (2)  the  evidence  does  not  show,  as  a  matter  of  law,  that 
plaintiff  was  either  negligent  or  assumed  the  risk  attendant  upon  the 
work  in  hand.  It  seems  manifest  to  us  that  the  court  erred  in  refus- 
ing to  submit  the  case  to  the  jury,  and  that  the  judgment  should  be  re- 
versed, and  the  cause  remanded  to  the  Circuit  Court,  with  direction  to 
award  the  plaintiff  a  new  trial. 

And  it  is  so  ordered. 


(182  Fed.  51.) 

UNITED  STATES  V.  OJALA. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  11,  1910.) 

No.  3,310. 

Aliens  (§  68*) — Naturalization— Prockedinos— Witnesses— Posting. 

Act  Ctong.  June  20,  1906,  c.  3592,  34  Stat.  596  (U.  S.  C!omp.  St  Supp.  1909, 
p.  477),  relating  to  the  naturalization  of  aliens,  requires  a  petition,  signed 
and  verified  by  two  credible  witnesses,  certifying  to  the  character,  etc.. 
of  the  applicant.  Section  5  requires  notice  of  the  petition  to  be  posted 
by  the  clerk,  with  the  names  of  the  witnesses  whom  the  applicant  expects 
to  summon  in  his  behalf,  and  requires  the  clerk,  if  the  applicant  request 
it,  to  issue  a  subpoena  for  witnesses  so  named  by  the  applicant  to  appear 
on  the  day  set  for  hearing,  but,  in  case  such  witnesses  cannot  be  produced 
on  the  final  hearing,  other  witnesses  may  be  summoned.  Held  that, 
where  the  court  on  final  hearing  is  satisfied  that  one  or  more  of  the 
posted  witnesses  cannot  be  produced  by  the  petitioner,  the  court  may  then 
order  other  witnesses  to  be  summoned  at  the  request  of  the  applicant 
and  accept  their  testimony. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Ctent  Dig.  9  141 ;   Dec.  Dig.  { 

Citizenship  under  state  and  federal  laws,  see  note  to  City  of  Minneapolis 
V.  Reum,  6  C.  C.  A.  37.1 

*For  other  caies  tee  same  topic  A  9  numbbb  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

Petition  by  James  Ojala  for  naturalization  as  a  citizen  of  the  United 
States.  From  a  decree  in  favor  of  the  petitioner,  the  United  States 
brings  error.    Affirmed. 

Charles  C.  Houpt,  for  the  United  States. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  REED,  District 
Judge. 

ADAMS,  Circuit  Judge.  This  is  a  writ  of  error  prosecuted  by  the 
United  States  to  secure  a  review  of  an  order  of  the  Circuit  Court  ad- 
mitting James  Ojala  to  citizenship. 

Section  4  of  the  act  entitled  "An  act  to  estabMsh  a  Bureau  of  Im- 
migration and  Naturalization,  and  to  provide  for  a  uniform  rule  for 
the  naturalization  of  aliens  throughout  the  United  States,"  approved 
June  29,  1906  (34  Stat.  596,  c.  3592  [U.  S.^Comp.  St.  Supp.  1909,  p. 
477]),  requires  an  applicant  for  citizenship  to  file,  with  the  clerk  of 
some  court  having  jurisdiction  over  the  subject  of  naturalization,  a 
petition  in  writing,  signed  and  sworn  to  by  him,  setting  forth  many 
facts  concerning  his  personal  history,  his  beliefs,  affiliations,  and  in- 
tentions. The  petition  must  be  verified  by  two  credible  witnesses,  who 
are  required  in  their  affidavits  to  state — 

"that  they  have  personally  known  the  applicant  to  be  a  resident  of  the  United 
States  for  a  period  of  at  least  five  years  continuously,  and  of  the  state,  ter- 
ritory, or  district  in  which  the  application  is  made  for  a  period  of  at  least 
one  year,  Immediately  preceding  the  date  of  the  filing  of  his  petition,  and 
that  they  each  have  personal  knowledge  that  the  petitioner  is  a  person  of 
good  moral  character,  and  that  he  is  in  every  way  qualified,  in  their  opinion, 
to  be  admitted  as  a  citizen  of  the  United  States.*' 

Section  5  provides: 

*'That  the  clerk  of  the  court  shall,  immediately  after  filing  the  petition, 
give  notice  thereof  by  posting  in  a  public  and  conspicuous  place  in  his  office, 
or  in  the  building  in  which  his  office  is  situated,  under  an  appropriate  head- 
ing, the  name,  nativity,  and  residence  of  the  alien,  the  date  and  place  of  Ws 
arrival  in  the  United  States,  and  the  date,  as  nearly  as  may  be,  for  the  final 
hearing  of  his  petition,  and  the  names  of  the  witnesses  whom  the  applicant 
expects  to  summon  in  his  behalf;  and  the  clerk  shall,  if  the  applicant  re- 
quests it,  issue  a  subpoena  for  the  witnesses  so  named  by  the  said  applicant 
to  appear  upon  the  day  set  for  the  final  hearing,  but  in  case  sudi  witnesses 
cannot  be  produced  upon  the  final  hearing  other  witnesses  may  be  summoned.** 

It  is  admitted  by  the  government  that  the  proceedings  leading  up 
to  the  final  hearing  of  Ojala's  petition  conformed  in  all  respects  to 
the  requirements  of  the  act.  In  other  words,  he.  had  filed  a  petition 
setting  forth  all  the  facts  required  by  the  law  to  be  stated,  duly  veri- 
fied by  him  and  by  at  least  two  credible  witnesses  who  were  citizens 
of  the  United  States.  This  petition  had  been  filed  with  the  clerk  of 
the  court,  and  the  clerk  had  given  notice  thereof  as  required  by  law, 
and  had  posted  in  connection  with  that  notice  names  of  witnesses 
whom  the  applicant  then  gave  as  those  whom  he  expected  to  summon 
at  final  hearing. 
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The  only  complaint  now  made  by  the  government  is,  when  it  ap- 
peared at  final  hearing  that  one  of  the  witnesses  whose  name  had  been 
posted  by  the  clerk,  as  required  by  section  5,  could  not  be  produced, 
the  court  permitted  the  applicant  to  call  a  witness  whose  name  had 
never  been  posted  to  testify  in  his  behalf.  This  witness  was  in  all  re- 
spects duly  qualified,  unless  the  fact  that  his  name  had  never  been 
posted  by  the  clerk  amounted  to  a  disqualification.  Did  that  amount 
to  a  disqualification? 

Except  for  the  fact  that  other  courts  for  whose  wisdom  and  learn- 
ing we  have  great  respect  have  taken  a  different  view  of  this  question 
(In  re  O'Dea  [C.  C]  158  Fed.  703,'  and  United  States  v.  Daly,  32 
App.  D.  C.  525),  we  should  without  hesitation  affirm  the  ruling  of 
the  trial  court.  Section  5  of  the  act  commands  the  clerk  to  post  "the 
names  of  the  witnesses  whom  the  applicant  expects  to  summon  in  his 
behalf,"  and  whose  names  the  applicant  has  given  to  him  for  that  pur- 
pose. In  case  the  witnesses  so  named  cannot  be  produced  at  the  final 
hearing,  "other  witnesses  may  be  summoned."  The  named  witnesses 
are  to  be  subpoenaed  by  the  clerk  "if  the  applicant  requests  it." 

We  thus  find,  not  only  no  express  requirement  that  witnesses  whose 
names  had  not  been  posted  by  the  clerk  should  not  be  summoned  for 
the  final  hearing,  but,  on  the  contrary,  the  intendment  of  the  statute 
appears  to  us  to  be  clearly  otherwise.  If  it  had  required  the  names 
of  the  two  vouching  witnesses  to  be  posted  by  the  clerk,  as  appears 
to  be  assumed  in  the  opinion  in  United  States  v.  Daly,  supra,  or  if 
there  was  any  requirement  that  the  vouching  witnesses  should  be 
present  and  testify  at  the  hearing,  some  support  might  be  found  for 
the  government's  contention ;  but  such  does  not  appear  to  be  the  case. 
The  scheme  of  the  statute  is  to  secure  in  the  petition  for  naturaliza- 
tion as  much  accurate  information  as  possible  concerning  the  appli- 
cant, and  after  publication  and  an  opportunity  to  verify  the  same  for 
90  days  to  have  a  hearing  in  open  court,  with  a  representative  of  the 
government  in  attendance,  if  desired.  If  the  applicant  is  able  to  pro- 
duce the  witnesses  for  the  finsll  hearing  whose  names  he  gave  90  days 
before  to  the  clerk,  it  is  his  duty  to  do  so.  A  reasonable  and  conscien- 
tious effort  to  do  this  must  be  made.  It  is  only  when  the  witnesses 
whose  names  are  posted  ''cannot  be  produced"  that  other  witnesses 
may  be  summoned.  The  court  alone  upon  due  inquiry  can  order  the 
summons  for  other  witnesses,  and  ought  not  to  do  so  until  it  becomes 
satisfied  that  all  reasonable  effort  has  been  made  to  produce  the  posted 
witnesses. 

Adjourning  the  hearing  for  90  days  or  more,  and  requiring  the  ap- 
plicant to  give  additional  names  to  the  clerk  for  further  posting,  a 
remedy  suggested  in  the  O'Dea  Case,  is  not  very  persuasive.  That 
course  might  possibly  result  in  the  mere  repetition  of  the  original  di- 
lemma. Suffice  it  for  us  to  say  Congress  has  not  thus  legislated.  On 
the  contrary,  it  is  said : 

"In  case  such  witnesses  [whom  the  applicant  said  he  expected  to  summon 
and  whose  names  were  given  to  the  clerk  for  that  purpose]  cannot  be  pro- 
duced upon  final  hearing  other  witnesses  may  de  summoned." 
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No  qualification  or  limitation  is  put  upon  this  provision  by  Con- 
gress, and  we  do  not  feel  at  liberty  to  do  so  ourselves.  The  conclu- 
sion reached  by  us  is  in  harmony  with  that  reached  by  Wolverton, 
District  Judge,  in  Re  Schatz  (C.  C.)  161  Fed.  237,  whose  able  and 
discriminating  opinion  is  referred  to. 

The  judgment  is  affirmed. 


(182  Fed.  54.) 

NATIONAL  SURETY  CX).  v.  KANSAS  CITY  HYDRAULIC  PRESS 

BRICK  CO. 

(Circuit  C:k)urt  of  Appeals,  Eighth  Circuit    October  11,  1910.) 

No.  3,312. 

Appeal  and  Ebbob  (S|  1097.  1195*) — Detebmination  on  Fobmeb  Wbit  of  Eb- 
BOB— Law  of  Case  in  Ebbob. 

All  questions  of  law  determiDed  on  a  former  writ  of  «rror  become  the  law 
of  the  case,  both  for  the  trial  court  and  for  the  court  of  appeals  on  a 
second  writ  of  error,  provided  the  facts  remain  substantially  the  same. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  C^t.  Dig.  {|  4358- 
43G8,  46G1-46C5;   Dec.  Dig.  §§  1097,  1195.  ♦] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Action  by  the  Kansas  City  Hydraulic  Press  Brick  Company  against 
the  National  Surety  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

See,  also,  167  Fed.  496,  93  C.  C.  A.  132. 

Frank  Hagerman  (A.  L.  Berger,  on  the  brief),  for  plaintiff  in  error. 
James  S.  Botsford  (Buckner  F.  Deatherage  and  Goodwin  Creason, 
on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

ADAMS,  Circuit  Judge.  This  was  a  writ  of  error  prosecuted  from 
a  judgment  in  favor  of  the  plaintiff  below,  the  Kansas  City  Hydraulic 
Press  Brick  Company,  against  the  defendant  below,  the  National  Sur- 
ety Company,  for  the  purchase  price  of  vitrified  brick  sold  by  the 
plaintiff's  assignor,  the  Diamond  Brick  &  Tile  Company,  to  one  At- 
kins for  use  by  him  in  paving  certain  streets  in  Kansas  City,  Kan., 
pursuant  to  contracts  made  between  him  and  the  city  for  that  pur- 
pose. The  defendant  surety  company  was  the  surety  on  Atkins'  bond, 
which  was  conditioned  for  the  prompt  payment  and  discharge  by  him 
of  all  debts  incurred  for  labor  and  material  in  the  performance  of  the 
contracts.  It  was  held  when  the  case  was  here  before  (93  C.  C.  A. 
132,  167  Fed.  496)  that  the  defenses  set  up  by  the  surety  company 
were  not  good,  and  the  judgment  rendered  in  its  favor  by  the  trial 
court  was  reversed  and  the  cause  remanded  for  another  trial. 

The  defenses  then  considered  and  condemned  were  that  the  con- 
tracts between  Atkins  and  the  city  were  void  by  reason  of  the  speci- 

*For  other  casen  lee  same  topic  &  9  nusibbb  in  Dec.  ft  Am,  Digs.  1907  to  date,  ft  Rep'r  Indezet 
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fication  of  a  particular  kind  of  brick  for  use  in  the  paving,  and,  there- 
fore, that  no  liability  was  incurred  by  the  surety  company  on  its  bond 
given  to  insure  the  payment  of  the  purchase  price  of  brick  used  in 
performing  the  illegal  contract,  and  that  the  statute  of  limitations  had 
barred  the  action. 

After  the  cause  was  remanded,  the  plaintiff  withdrew  its  replica- 
tion to  defendant's  answer  and  filed  a  demurrer  to  all  of  it  except  the 
general  denial  of  the  averments  of  plairttiflF's  petition.  The  answer 
demurred  to  consisted  of  allegations  of  fact  disclosing  the  invalidity 
of  the  contracts  between  Atkins  and  the  city  as  claimed  by  the  surety 
company.  Following  what  was  conceived  to  be  the  instructions  of 
this  court,  the  trial  court  sustained  the  demurrer,  found  the  facts  to 
be  as  stated  in  plaintiff's  petition,  and  rendered  a  judgment  in  favor 
of  the  plaintiflF.    Was  this  error? 

This  court  held  on  the  former  writ  of  error  that  the  specification 
of  "No.  1  vitrified  brick,  Diamond  Brand,"  the  same  being  manufac- 
tured exclusively  by  plaintiff's  assignor,  when  there  were  other  makes 
of  vitrified  bride  suitable  for  the  purpose,  vitiated  under  the  laws  of 
Kansas  the  subsequent  contract  made  between  Atkins  and  the  city  for 
doing  the  work;  but  held  that  fact  did  not  vitiate  the  collateral  con- 
tract executed  by  the  defendant  surety  company  to  insure  the  pay- 
ment by  Atkins  of  his  obligations  for  labor  and  material.  We  said, 
amongst  other  things : 

"We  can  find  between  the  bonds  sued  upon,  and  the  contracts  between  At- 
kins and  the  city,  no  such  connection  as  would  Justify  extending  the  Illegality  of 
the  latter  to  the  former.  ♦  •  •  It  follows  that,  if  the  bonds  sued  upon  are 
Illegal,  the  vice  must  spring,  not  from  their  connection  with  the  contracts  be- 
tween Atkins  and  the  city,  but  from  the  contracts  between  the  plaintiff  and  At- 
kins for  the  purchase  and  sale  of  the  brick.  If  the  latter  contracts  are  infected 
with  Illegality,  the  bonds  cannot  be  resorted  to  as  a  means  of  collecting  their 
consideration.  •  ♦  •  This  brings  us  to  the  third  ground  upon  which  the 
defense  of  illegality  Is  rested.  It  Is  urged  that  the  Diamond  Brick  &  Tile 
Company,  by  its  conduct  leading  up  to  the  award  of  the  contracts  to  Atkins, 
became  an  aider  and  abettor  of  their  Illegality ;  that  it  was  the  prime  mover 
in  limiting  the  petitions  and  the  spedflcatlons  to  Its  particular  brand  of  brick ; 
that  Its  purpose  was  to  Induce  the  making  of  contracts  In  such  a  form  that 
the  successful  bidder  would  be  compelled  to  purchase  the  brick  for  making 
the  improvement  of  that  company ;  and  that  to  allow  the  plaintiff  to  recover 
In  the  present  suit  would  be  to  give  judicial  aid  to  a  willful  wrongdoer  In 
gathering  the  fruits  of  his  wrongdoing.  This  is  the  only  defense  that  has 
apparent  merit    •    •    • »' 

After  referring  to  one  contract  between  Atkins  and  the  city,  and 
stating  that  there  was  no  evidence  in  the  record  tending  to  show  that 
the  plaintiff  had  anything  to  do  with  that  transaction  until  more  than 
a  year  after  the  contract  was  let  to  Atkins  and  the  bond  given,  we 
said: 

"As  to  the  other  two  contracts,  the  plaintiff  Is  the  assignee  of  the  Diamond 
Brick  &  Tile  Company,  and  stands  In  Its  shoes.  If  the  defense  of  Illegality 
would  be  available  against  that  company.  It  must  prevail  against  the  plain- 
tiff. Did  the  conduct  of  the  Diamond  Brick  &  Tile  Company  Involve  such 
moral  turpitude  as  to  deprive  it  of  any  standing  In  a  court  of  Justice?" 

Discussion  then  followed  resulting  in  the  conclusion  that  the  con- 
duct of  the  brick  company  was  not  willfully  illegal.  In  reaching  that 
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conclusion  we  had  before  us  substantial  evidence  of  all  the  facts 
pleaded  by  defendant  in  its  answer  demurred  to  after  the  remanding 
of  the  cause,  and  held  that  it  did  not  amount  to  such  willful  wrong- 
doing as  ought  to  defeat  the  right  of  the  plaintiff  to  recover  of  the 
surety  company  for  the  purchase  price  of  its  brick,  actually  used  by 
Atkins  in  the  performance  of  his  contract  with  the  city. 

Notwithstanding  our  former  ruling,  defendant's  learned  counsel 
have  by  oral  argument  and  brief  earnestly  reargued  the  same  ques- 
tions as  before.  But  this  can  avail  them  nothing.  Our  former  rul- 
ings became  the  law  of  the  case. 

All  questions  of  law  determined  on  a  first  writ  of  error  become,  if 
the  facts  remain  substantially  the  same,  the  law  of  the  case  both  for 
the  trial  court  and  for  this  court  on  a  second  writ  of  error.  Beiseker 
V.  Moore,  98  C.  C.  A.  272,  174  Fed.  368,  and  cases  cited.  Counsel 
attempt  to  distinguish  the  present  from  the  former  case  by  arguing 
that  the  answer  demurred  to  disclosed  that  the  plaintiff  and  its  assign- 
or, the  Diamond  Brick  &  Tile  Company,  actively  participated  in  a 
fraudulent  scheme  to  secure  the  making  of  a  contract  between  Atkins 
and  the  city  whereby  competition  in  the  bidding  for  brick  was  sup- 
pressed, and  that  for  this  reason  the  case  falls  within  the  principles 
announced  in  the  recent  case  of  Continental  Wall-Paper  Co.  v.  Louis 
Voight  &  Sons  Co.,  212  U.  S.  227,  29  Sup.  Ct.  280,  63  L.  Ed.  486.  In 
order  to  approve  of  this  contention,  we  must  necessarily  disregard  the 
conclusions  reached  on  the  former  writ  of  error  when  we  held,  after 
a  careful  review  of  all  the  facts,  that  there  was  nothing  willfully  ille- 
gal in  the  conduct  of  the  brick  and  tile  company  in  the  matter.  The 
facts  then  reviewed  and  characterized  are  fully  as  significant  of  fraud 
as  the  averments  of  the  answer  now  under  consideration.  Accord- 
ingly, our  former  conclusions  concerning  their  legal  effect  are,  under 
the  law  of  the  case,  now  binding  upon  us. 

Finding  nothing  in  this  record  but  an  attempt  to  secure  a  review  of 
our  former  judgment  upon  the  same  state  of  facts,  the  judgment  of 
the  Circuit  Court  must  be  affirmed. 


(182  Fed.  5a) 

MINNEAPOLIS  ST.  RY.  CO.  v.  ODEGAARD. 

(Circuit  Court  of  Appeals,  Eigtith  Circuit    October  11,  1910.) 

No.  3,314. 

1.  Carriers  (§  316*) — Injury  to  Passengers— Presumfhon  or  Neolioencb. 

The  presumption  of  negligence  created  by  a  collision  resulting  ia  injury 
to  a  passenger  is  rebuttable,  and  may  be  overcome  by  the  facts  when  they 
appear. 

[Ed.  Note. — For  other  cases,  see  Carriers,  (>nt  Dig.  {  1287 ;  Dec.  Dig. 
9  316.*] 

2.  Carriers  (8  300*)— Injury  to  Passengers— Street  Baiiaoads— Oollision 

WITH  Automobile— Evidence. 

Plaintiff,  a  street  car  passenger,  was  injured  in  a  collision  between  the 
car  and  an  automobile  approaching  each  other  at  a  street  crossing  at 
right  angles.    There  was  conflicting  evidence  as  to  how  far  down  the  ave- 

•For  other  cases  see  same  topic  &  9  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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nue  the  motorman  could  have  seen  the  lampe  of  the  automobile,  hut  he 
actually  discovered  the  automobile  when  it  was  only  80  to  100  feet  from 
him,  and  moving  at  a  rapid  rate.  The  chauflTeur  did  not  see  the  car  until 
he  was  within  12  feet  of  it,  when  he  turned  suddenly  to  the  right  to  avoid 
a  collision,  but  in  the  effort  to  do  so  his  machine  skidded  and  struck  the 
car  on  the  side,  and  plaintiff  was  injured  either  by  some  Jerk  of  the  car 
Incident  to  the  handling  of  it  by  the  motorman,  or  by  some  Jolt  occasioned 
by  the  impact  of  the  automobile,  and  was  thrown  or  fell  against  the  comer 
of  a  seat  near  which  she  was  standing,  and  received  the  injury  complained 
of.  Held,  that  the  motorman  had  no  reasonable  ground  to  believe  that 
the  chauffeur  would  not  stop  or  turn  his  machine  before  the  collision  be- 
came inevitable,  that  he  would  drive  recklessly  against  the  side  of  the 
car,  and  that  there  was  therefore  no  evidence  of  negligence  of  the  street 
car  company  entitling  plaintiff  to  recover  against  it 

[Ed.  Note. — For  other  cases,  see  CSarrlers,  Dec.  Dig.  9  300.*] 
3.  CABRiiaus  (8  305*) — Municipal  Cohporations  (5  706*)—Stbekts— Automo- 
biles—In  jubies  TO  Stbeet  Cab  Passbnoeb. 

The  chauffeur  in  charge  of  the  car  was  guilty  of  gross  negligence  in  the 
operation  of  his  automobile,  and  this,  and  not  through  any  negligence  of 
the  railroad  company,  was  the  proximate  cause  of  plaiutiff*s  injury. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  {  1245 ;  Dec.  Dig. 
S  305  ;♦  Municipal  Corporations,  Dec.  Dig.  S  705.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Action  by  Helga  M.  Odegaard  against  the  Minneapolis  Street  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

Milton  D.  Purdy  (John  F.  Dahl,  W.  O.  Stout,  and  D.  R.  Frost,  on 
the  brief) ,  for  plaintiff  in  error. 

Henry  S.  Mead  Qames  Robertson,  on  the  brief),  for  defendant  in 
error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  REED,  District 
Judge. 

ADAMS,  Circuit  Judge.  The  plaintiff,  Miss  Odegaard,  sued  and 
recovered  a  judgment  against  the  defendant  railway  company  for  in- 
juries sustained  by  her  in  a  collision  between  the  car  on  which  she  was 
riding  as  a  passenger  and  an  automobile.  The  Circuit  Court  at  the 
close  of  all  the  evidence  was  requested  to  direct  a  verdict  for  the 
defendant.  Its  refusal  to  do  so  is  the  sole  assignment  of  error  relied 
on  for  a  reversal. 

The  collision  occurred  at  the  intersection  of  two  much  frequented 
and  traveled  streets  in  the  city  of  Minneapolis,  Sixth  street  and  First 
Avenue  South,  which  cross  each  other  at  right  angles.  The  car  was 
being  propelled  over  Sixth  street  by  a  motorman  in  the  usual  way 
of  operating  trolley  cars  by  electricity,  and  the  automobile  was  being 
driven  along  First  Avenue  South  in  a  direction  towards  the  track  on 
which  the  car  was  moving.  It  was  dark  at  the  time,  and  the  automo- 
bile carried  acetyline  lamps  in  front  which  were  lit  and  shining 
brightly.  There  was  conflicting  evidence  as  to  how  far  down  First 
avenue  the  motorman  could  have  seen  the  brilliant  lamps  on  the  ap- 
proaching automobile,  but  there  is  no  conflict  in  the  proof  that  he 
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actually  discovered  the  approach  of  the  automobile  when  it  was  only 
80  to  100  feet  from  him.  It  was  then  moving  alone  at  a  rapid  rate. 
The  witnesses  put  it  at  18  to  20  miles  per  hour.  The  chauffeur,  not 
seeing  the  car  until  within  about  12  feet  of  it,  attempted  to  turn  sud- 
denly to  the  right  and  avoid  a  collision,  but  in  the  effort  to  do  so  his  ma- 
chine skidded  and  struck  the  car  on  the  side.  Plaintiff  either  by  some 
jerk  of  the  car  incident  to  the  handling  of  it  by  the  motorman  or  by 
some  jolt  occasioned  by  the  impact  of  the  automobile  was  thrown  or  fell 
against  the  corner  of  a  seat  near  which  she  was  standing  and  received 
the  injury  complained  of. 

The  negligence  counted  on  for  recovery  is  the  careless  operation 
of  the  car  by  the  motorman  and  the  collision  consequent  thereon. 
The  only  evidence  claimed  to  sustain  the  charge  as  made  is  (1)  the 
presumption  arising  from  the  fact  that  an  injurious  accident  happened 
to  the  plaintiff  while  a  passenger  on  defendant's  car;  (2)  that  the 
motorman  could  have  seen  the  approach  of  the  automobile  if  he  had 
exercised  reasonable  care  to  look  down  First  Avenue  South  over  which 
it  was  coming  in  his  direction  in  time  to  have  stopped  his  car,  or  other- 
wise have  avoided  the  collision;  and  (3)  that,  when  he  did  discover 
it,  he  did  not  exercise  the  reasonable  degree  of  care  imposed  upon  him 
by  law  to  avoid  the  collision. 

It  may  be  conceded  that  the  fact  of  a  collision  and  a  resulting  in- 
jury to  a  passenger  creates  a  presumption  of  negligence  on  the  part  of 
the  carrier,  but  this  is  only  a  rebuttable  presumption — one  which  may 
be  overcome  by  the  facts  of  the  case  when  they  appear  (Wabash  R. 
Co.  V.  De  Tar,  73  C.  C.  A.  166,  141  Fed.  932,  4  L.  R.  A.  [N.  S.]  352; 
Rich  V.  C,  M.  &  St.  P.  Ry.  Co.,  78  C.  C.  A.  663,  149  Fed.  79),  and  we 
think  it  was  so  overcome  by  the  undisputed  facts  of  this  case.  The 
trolley  car  had  fixed  and  immovable  tracks  on  which  it  had  the  right 
of  way,  and  there  is  no  substantial  evidence  that  the  motorman  was 
not  operating  it  with  all  due  care  as  he  approached  and  was  crossing 
First  Avenue  South  when  it  was  struck  by  the  automobile.  The  con- 
tention that  the  motorman  should  have  seen  the  automobile  as  it  was 
approaching  with  the  speed  complained  of,  and  should  have  stopped 
his  car  or  accelerated  its  motion  so  as  to  avoid  collision,  is  wiUiout 
merit.  The  motorman  might  reasonably  act  on  the  presumption  that 
any  competent  chauffeur  in  charge  of  an  automobile  would  either  stop 
his  machine  as  it  approached  the  car  or  turn  the  comer  and  pass  along 
by  the  side  of  the  car  in  the  direction  it  was  moving,  or  otherwise 
avoid  plunging  into  it.  We  may  take  judicial  cognizance  of  the  fact, 
now  well  known,  that  an  automobile  even  when  goinp^  at  the  rate  of 
speed  complained  of  in  this  case  yields  ready  and  quick  obedience  to 
the  guiding  wheel  in  the  hands  of  a  competent  chauffeur. 

We  accordingly  hold  that,  under  the  state  of  facts  disclosed  by  the 
record,  the  motorman  had  no  reasonable  ground  to  believe  that  the 
chauffeur  would  not  stop  or  turn  his  machine  before  collision  became 
inevitable,  and,  a  fortiori,  that  he  would  recklessly  drive  his  machine 
against  the  side  of  the  car.  No  negligence  is  therefore  imputable  to 
him  for  not  having  seen  the  approach  of  the  automobile  in  time  to 
avoid  the  injury.     We  have  also  concluded  that,  when  the  motorman 
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actually  discovered  the  automobile  80  to  100  feet  away  advancing  at 
the  time  at  the  rate  of  18  or  20  miles  an  hour,  it  was  physically  impos- 
sible for  him  to  move  his  car  (which  was  according  to  die  proof  mov- 
ing slowly  across  the  street  in  its  usual  course)  out  of  the  way  to 
avoid  collision.  Within  two  or  three  seconds,  according  to  the  proof, 
the  impact  would  occur  and  most  palpably  no  negligence  can  be  im- 
puted to  him  for  not  gathering  his  wits  and  moving  his  large  and 
cumbersome  car  out  of  the  way  in  that  brief  period. 

The  chauffeur,  who  was  made  a  codefendant  with  the  railway  com- 
pany in  this  case,  was  guilty  of  |;ross  carelessness ;  and  this  was  the 
proximate  cause  of  plaintiff's  injury. 

This  fact,  together  with  those  already  considered,  abundantly  over- 
come the  presumption  of  negligence  arising  from  the  collision  and 
consequent  injury  to  plaintiff  She  had  no  cause  of  action  and  the 
learned  trial  court  erred  in  not  directing  a  verdict  in  favor  of  the 
defendant  as  requested.  The  judgment  must,  therefore,  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


(182  Fed.  m.) 
KINGS  COUNTY  RAISIN  h  FRUIT  CO.  et  al.  v.  UNITED  STATES  CONSOL, 

si«:eded  raisin  co. 

(Circuit  Court  of  Appeals,  Ninth  arcuit.    October  3,  1910.) 
No.  1,835. 

1.  Patents  (|  324*)^Suit  for  Infringement— Pbeliminabt  Injunction— Dis- 

cretion OP  Court. 

The  granting  or  refusing  of  a  preliminary  injunction  in  a  suit  for  in- 
fringement of  a  patent  ordinarily  rests  in  the  sound  discretion  of  the 
trial  court,  and  a  review  of  its  action  by  the  appellate  court  is  limited  to 
the  inquiry  whether  there  was  an  abuse  of  discretion  in  granting  the  in- 
Junction. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  9  600;  Dec.  Dig.  S 
324.*] 

2.  Patents  (|  54*) — Anticipation— Abandoned  Experiments— Paper  Patent. 

A  patent  for  the  first  successful  machine  to  accompli^  a  new  and  use- 
ful result  is  not  anticipated  nor  limited  by  a  mere  paper  patent  granted 
many  years  before,  although  it  disclosed  the  theory  of  the  successful 
machine ;  such  a  patent  having  no  place  In  the  prior  art. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  {  73 ;  Dec.  Dig.  f 
54.*] 

3.  Patents  (8  235*) — Infringement— Colorable  Changes  in  Mechanism. 

Infringement  Is  not  avoided  by  dividing  an  integral  element  of  the 
patented  machine  Into  two  or  more  distinct  parts,  so  long  as  the  function 
and  operation  remain  substantially  the  same. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  9  371 ;  Dec.  Dig.  | 

4.  Patents  (§  176*) — Construction— Limitation  by  Specific  Description. 

It  does  not  necessarily  follow,  from  the  fact  that  a  claim  of  a  patent 
describes  a  specific  form  of  construction  of  a  machine  or  port,  that  the 
Inventor  Is  limited  to  that  form;  but  it  depends  on  his  expressed  inten- 
tion and  the  scope  of  his  actual  invention. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  {  176.*] 

<*For  other  caies  tee  lame  topic  A  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes- 
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5.  Patents  (§  328*) — Infbingement— Fbuit  Seeding  Machine. 

The  Pettlt  patent.  No.  619,6a3,  for  a  fruit  seeding  machine,  held  in- 
fringed, on  review  of  an  order  granting  a  preliminary  injunction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  California. 

Suit  in  equity  by  United  States  Consolidated  Seeded  Raisin  Com- 
pany against  the  Kings  County  Raisin  &  Fruit  Company  and  others. 
From  an  order  granting  a  preliminary  injunction,  defendants  appeal 
Affirmed. 

Frederick  S.  Lyon,  for  appellants. 

John  H.  Miller  and  Wm.  K.  White,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  appeal  in  this  case  is  taken  from  an 
order  granting  a  preliminary  injunction.  The  appellee  brought  a  suit 
against  the  appellants  to  restrain  the  infringement  of  letters  patent 
No.  619,693,  issued  February  14,  1899,  for  "fruit  seeding  machine," 
designated  in  the  record  "the  Pettit  patent."  The  bill,  among  other 
things,  alleges  the  prior  adjudication  of  the  validity  of  the  Pettit  pat- 
ent in  numerous  suits  instituted  by  the  appellee  in  the  court  below. 
The  application  for  the  preliminary  injunction  came  on  to  be  heard 
upon  the  bill,  the  affidavits  of  the  president  and  secretary  of  the  ap- 
pellee, and  a  notice  that  the  appellee  would  rely  also  upon  the  records 
in  three  other  mentioned  suits  for  the  infringement  of  the  patent  in 
the  lower  court,  in  each  of  which,  on  final  hearing,  the  Pettit  patent 
had  been  adjudged  valid.  In  opposing  the  application  the  appellants 
relied  on  an  affidavit  of  W.  C.  Anderson,  president  of  the  Anderson 
Bamgrover  Manufacturing  Company,  the  corporation  which  had  man- 
ufactured the  raisin  seeding  machines  which  were  alleged  to  infringe 
the  Pettit  patent,  and  they  opposed  the  granting  of  the  injunction 
solely  upon  the  ground  of  noninfringement. 

The  granting  or  refusing  of  a  preliminary  injunction  in  such  a  suit 
ordinarily  rests  in  the  sound  discretion  of  the  trial  court,  and  the  re- 
view thereof  by  an  appellate  cotlrt  is  limited  to  the  inquiry  whether 
there  was  abuse  of  discretion  in  granting  the  writ.  This  rule  has  been 
so  often  applied  by  this  court,  and  is  so  well  established  by  precedent, 
as  to  require  the  citation  of  no  authorities.  It  is  sufficient  to  refer  to 
the  language  of  Judge  Jackson  in  Blount  v.  Societe  Anonyme  du  Filtre 
Chamberland  Systeme  Pasteur  et  al.,  53  Fed.  98,  3  C.  C.  A.  455: 

"The  object  and  purpose  of  a  preliminary  injunction  Is  to  preserve  the  ex- 
isting state  of  things  until  the  rights  of  the  parties  can  be  fairly  and  fully 
investigated  and  determined  upon  strictly  legal  proofs  and  according  to  the 
course  and  principles  of  courts  of  equity.  The  prerequisites  to  the  allow- 
ance and  issuance  of  such  injunction  are  that  the  party  applying  for  the  same 
must  generally  present  a  dear  title,  or  one  free  from  reasonable  doubt, 
and  set  forth  acts  done  or  threatened  by  the  defendant  which  will  serious- 
ly or  irreparably  injure  his  rights  under  such  title  unless  restrained." 

See,  also,  the  decision  of  this  court  in  Jensen  Can-Filling  Machine 
Co.  V.  Norton,  64  Fed.  662,  13  C.  C.  A.  608,  and  Southern  Pacific  Co. 
V.  Earl,  82  Fed.  690,  27  C.  C.  A.  185. 
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It  is  held  that,  to  entitle  the  complainant  to  a  preliminary  injunction 
in  a  suit  for  the  infringement  of  a  patent  prior  to  a  trial  on  the  merits, 
he  must  show  three  things :  First,  a  clear  title  to  the  patent ;  second, 
its  presumptive  validity;  and,  third,  threatened  infringement  by  the 
defendant.  Edison  Electric  Light  Co.  v.  Beacon  Vacuum  Pump  & 
Electrical  Co.  (C.  C.)  54  Fed.  679,  and  Norton  v.  Eagle  Automatic  Can 
Co.  (C.  C.)  57  Fed.  929.    In  the  case  last  cited,  Judge  Hawley  said : 

**I  nnderstand  the  rule  to  be  well  settled  that  where  the  validity  of  a 
patent  has  been  sustained,  as  in  this  case,  by  prior  adjudication  in  the  same 
circuit,  the  only  question  open  before  the  court  on  motion  for  a  preliminary 
injunction,  in  a  subsequent  suit  against  other  parties,  is  the  question  of 
infringement,  and  that  the  consideration  of  all  other  questions  should  be 
postponed  until  all  of  the  testimony  is  taken  in  the  case  and  the  case  is  pre- 
sented upon  final  hearing.  There  is,  perhaps,  an  exception  to  this  rule — 
that  in  eases  where  new  evidence  is  presented  that  is  itself  of  such  a  con- 
clusive character  that,  if  it  had  been  presented  in  the  former  case,  it  would 
probably  have  led  to  a  diflTerent  conclusion.  The  burden,  however,  of  show- 
ing this,  is  upon  the  respondent*' 

In  the  present  case  the  bill  alleged  that  the  validity  of  the  Pettit  pat- 
ent had  been  sustained  by  the  court  below  in  three  certain  suits,  in 
each  of  which  the  whole  prior  art  was  considered  and  expert  witnesses 
were  examined.  There  was  no  new  evidence  affecting  the  validity  of 
the  patent  presented  on  the  hearing  of  the  application  for  the  injunc- 
tion. The  sole  question  before  this  court,  therefore,  is  whether  the 
evidence  as  to  infringement  was  such  that  the  court  below  abused  dis- 
cretion in  granting  the  injunction. 

The  appellants  contend  that,  in  view  of  the  prior  art,  the  claims  and 
specifications  of  the  Pettit  patent,  and  the  marked  difference  between 
their  machine  and  that  which  is  described  therein,  there  was  no  in- 
fringement. Claim  17  of  the  Pettit  patent,  which  was  held  by  the 
lower  court  to  have  been  infringed  by  the  appellants,  reads  as  follows : 

"A  machine  for  seeding  fruit,  comprising  a  cylindrical  carrier  composed 
of  thin  plates  of  two  constructions  arranged  alternately,  the  plates  of  one 
construction  having  long  teeth  spaced  apart  circumferentially  so  as  to  ex- 
clude the  seeds  of  the  fruit,  and  the  plates  of  the  other  construction  being 
of  smaller  diameter  and  smooth  circular  contour  and  of  such  thickness 
as  to  exclude  the  seeds  of  the  raisins,  pressing  means  for  impaling  the  fruit 
on  such  teeth,  a  seed  stripping  device,  and  a  fruit  stripping  device,  sub- 
stantially as  set  forth." 

The  elements  of  the  claim  are  a  built-up  cylinder,  with  its  rows  of 
impaling  teeth,  a  rubber  pressure  roll  or  cylinder  turning  toward  the 
same  at  the  same  surface  velocity,  a  seed  stripping  device,  and  a  fruit 
stripping  device.  Its  operation  is  as  follows:  The  raisins  are  fed  to 
the  top  of  the  toothed  cylinder.  As  the  cylinder  rotates,  the  raisins 
come  agaihst  the  rubber  roll  and  are  impaled  on  the  points  of  the  im- 
paling teeth.  These  teeth  are  so  spaced  as  to  exclude  the  seeds  of  the 
raisins.  The  pulp  of  the  raisin  is  pressed  down  below  the  points  of  the 
teeth,  and  the  seeds  are  forced  to  the  opposite  side  and  through  the 
skin  of  the  raisin,  so  that,  after  passing  the  rubber  roll,  the  pulp  of  the 
raisins  is  imbedded  below  the  points  of  the  teeth,  while  the  seeds  are 
left  on  the  points  thereof.  The  seed  stripper  removes  the  seeds  from 
the  points,  and  then  the  fruit  strippers,  consisting  of  long,  slender  steel 
blades  extending  between  the  rows  of  the  impaling  teeth,  remove  the 
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raisins  from  the  teeth.  In  the  appellant's  machine  the  elements  of  the 
combination  are  the  same  as  in  the  Pettit,  but  there  is  a  difference  in 
the  construction  of  the  built-up  impaling  roll.  The  construction  of  the 
Pettit  roll  is  described  in  claim  17  above  quoted.  The  appellant's  cylin- 
der is  built  up  on  a  cylinder  core,  with  sets  of  corrugated  annular 
plates  mounted  thereon,  with  two  plates  of  each  set  forming  between 
them  when  pressed  together  recesses  for  the  impaling  teeth,  into  which 
the  teeth  are  inserted  and  held  in  place.  Each  set  of  two  plates,  to- 
gether with  the  teeth  held  between  them,  forms  the  tooth  disk  or  plate, 
and  is  equivalent  in  function  to  the  disk  or  plate  of  the  Pettit  patent. 
Interposed  between  each  two  adjacent  sets  of  said  plates,  to  space  them 
apart,  is  a  corrugated  annular  plate  of  smooth  circular  contour,  the  di- 
ameter of  which  is  smaller  than  that  of  the  two  plates  which  hold  the 
teeth.  In  brief,  the  difference  between  the  Pettit  built-up  cylinder  and 
that  of  the  appellants  is  that  in  the  former  the  disk  is  stamped  out  of 
a  single  piece  of  metal,  whereas  in  the  latter  it  is  constructed  of  three 
parts. 

It  is  earnestly  contended  on  behalf  of  the  appellants  that  the  Pettit 
machine  must  be  limited  to  the  precise  form  described  in  the  letters 
patent,  and  this  contention  is  mainly  based  upon  the  prior  art  as  shown 
by  the  Crosby  patent,  in  which  it  is  contended  are  described  all  the  ele- 
ments of  the  Pettit  invention.  The  Crosby  patent.  No.  56,721,  for 
an  improved  raisin  seeder  was  issued  July  31, 1866.  The  specifications 
describe  a  machine  which  operates  by  impaling  the  fruit  upon  a  "num- 
ber of  wires  placed  so  closely  together  that,  while  the  pulp  of  the  fruit 
is  forced  upon  the  wires,  the  seeds,  being  hard  and  of  too  great  size 
to  enter  the  space  between  the  wires,  remain  at  the  projecting  ends 
thereof,  and  are  thus  thrust  through  the  skin  of  the  fruit" ;  and  they 
describe  a  series  of  strippers  between  the  rows  of  teeth  to  remove  the 
impaled  pulp  and  a  pressure  roll  composed  of  elastic  material,  "pre- 
ferably rubber,"  revolving  toward  the  other  cylinder  with  the  same 
surface  velocity,  and  a  scraper  for  removing  the  seed  from  the  ends  of 
the  wires.  The  Crosby  invention  undoubtedly  anticipates  and  describes 
the  whole  theory  of  the  Pettit  patent;  but  it  does  not  appear  ever  to 
have  been  put  to  use,  and  there  is  no  evidence  that  any  machine  was 
ever  constructed  under  it.  It  is  one  thing  to  invent  the  theory  of  a 
machine.  It  is  quite  another  thing  to  invent  a  successfully  operating 
machine.  A  third  of  a  century  passed  between  the  date  of  that  patent 
and  the  date  of  the  Pettit  patent,  and  in  that  time  the  evidence  is  con- 
clusive that  raisin  seeding  was  done  by  hand,  and  that  seeding  by  ma- 
chinery was  an  unknown  art.  The  Pettit  machine  was  the  first  to  go 
into  use,  and  it  went  into  very  extensive  and  successful  use.  Nor  does 
it  appear  from  the  specifications  of  the  Crosby  patent  in  what  manner 
or  of  what  material  the  impaling  roll  was  to  be  constructed.  All  that 
is  said  is  that  the  wires  are  set  in  the  cylinder,  and  are  arranged  at 
uniform-  distances  apart,  and  in  regular  rows  around  it.  How  the  wires 
are  set  in  the  cylinder,  or  are  otherwise  attached  thereto,  does  not  ap- 
pear. Probably  the  difficulty  of  attaching  wires  to  the  cylinder  was 
the  obstacle  which  prevented  the  manufacture  of  machines  under  the 
patent.    Just  what  is  meant  to  be  described  by  "wires"  is  not  made 
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clear.  Ordinary  wires  of  the  requisite  caliber  would  obviously  be  un- 
fit for  the  designed  purpose.  They  would  not  meet  the  strain  and 
pressure  to  which  the  teeth  of  an  impaling  roll  are  subjected. 

It  is  probably  unnecessary,  on  this  appeal,  to  determine  just  what 
effect  should  be  given  to  the  Crosby  patent  as  limiting  the  scope  of  the 
Pettit  invention.  It  would  seem  that  it  was  one  of  those  unsuccess- 
ful and  abandoned  inventions  which  are  held  to  have  no  place  in  the 
art  to  which  they  relate.  In  an  analogous  case,  Mr.  Justice  Brown 
said: 

"His  efforts  In  that  direction  must  be  relegated  to  the  class  of  unsuccess- 
ful and  abandoned  experiments,  which,  as  we  have  repeatedly  held,  do  not 
affect  the  validity  of  a  subsequent  patent."  Deerlng  v.  Winona  Harvester 
Works,  155  U.  S.  286,  302,  15  Sup.  Ct.  118>  124,  39  Ia  Ed.  153. 

In  any  view,  the  Pettit  machine  being  the  first  successful  machine 
to  accomplish  a  new  result,  the  claims  of  the  patent  are  clearly  entitled 
to  a  broad  and  liberal  construction,  and  to  the  benefit  of  the  doctrine 
of  equivalents.  Pettit  was  not  only  the  first  to  invent  a  built-up  im- 
paling cylinder,  but  he  was  the  first  to  invent  and  construct  a  raisin 
seeding  machine  embodying  the  principle  upon  which  all  such  ma- 
chines must  necessarily  operate.  Infringement  is  not  avoided  by  the 
fact  that  one  of  the  integral  elements  of  his  built-up  impaling  roll  is 
by  the  appellants  separated  into  two  or  more  distinct  parts,  so  long  as 
the  function  and  operation  remain  substantially  the  same.  Kalamazoo 
Ry.  Supply  Co.  v.  Duff  Mfg.  Co.,  113  Fed.  264,  51  C.  C.  A.  221; 
Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  524,  36  C.  C. 
A.  375;  H.  F.  Brammer  Mfg.  Co.  v.  Witte  Hardware  Co.,  159  Fed. 
726,  86  C.  C.  A.  202. 

We  find  no  merit  in  the  contention  that  by  the  specific  language  of 
claim  17  of  the  patent  the  Pettit  invention  is  limited  to  the  precise  form 
there  described,  and  that  the  patentee  is  limited  to  the  identical  plates 
shown  in  the  patent  drawings  as  stamped  out  of  a  single  piece  of  metal. 
Section  4888  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  3383) 
requires  that  the  inventor  shall  particularly  point  out  and  distinctly 
claim  the  part,  improvement,  or  combination  which  he  claims  as  his 
invention  or  discovery.  This  statute  was  complied  with  in  the  present 
case.  It  does  not  necessarily  follow,  from  the  fact  that  the  claim  de- 
scribes a  specific  form  of  construction,  that  the  inventor  shall  be  lim- 
ited to  that  form.  All  depends  on  his  expressed  intention,  and  the 
scope  of  the  actual  invention  which  he  has  made.  If  his  improvement 
is  but  a  narrow  one,  or  if  he  has  used  language  such  as  clearly  to  show 
his  intention  to  limit  his  invention  to  a  particular  form  described,  then 
he  is  held  to  the  language  of  his  claim,  and  limited  to  that  specific 
form.  But  if  his  is  a  pioneer  invention,  or  one  of  such  merit  as  to  be 
entitled  to  a  liberal  construction,  the  claim  will  not  be  thus  limited, 
even  if  couched  in  specific  language,  unless  the  inventor  has  also  shown 
his  positive  intention  to  relinquish  to  the  public  all  other  forms  in 
which  his  invention  might  be  embodied.  Winans  v.  Denmead,  15  How. 
330,  14  L.  Ed.  717 ;  Western  Electric  Co.  v.  LaRue,  139  U.  S.  601, 
11  Sup.  Ct.  670,  35  L.  Ed.  294;  Hoyt  v.  Home,  145  U.  S.  302,  12  Sup. 
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Ct.  922,  36  L.  Ed.  713 ;   Sessions  v.  Romadka,  145  U.  S.  29,  12  Sup. 
Ct.  799,  36  L.  Ed.  609. 

In  McCormick  Harvester  Co.  v.  Aultman,  69  Fed.  371,  393,  16  C 
C.  A.  259,  281,  Judge  Taft  said: 

"Whether  he  specifically  claims  In  his  patent  the  benefit  of  equivalents  or 
not,  the  law  allows  them  to  him  according  to  the  nature  of  his  patent" 

Not  only  is  there  nothing  in  the  specifications  or  claims  to  indicate 
that  Pettit  intended  to  limit  his  claims  to  the  precise  form  described, 
but  the  contrary  is  indicated  by  the  terms  of  claim  18,  and  by  the  lan- 
guage of  the  specifications,  in  which  it  is  said  that : 

"Various  modifications  may  be  made  In  the  construction  shown  in  the  draw- 
ings and  above  particularly  described,  within  the  purview  of  my  invention." 

The  order  is  affirmed. 


(181  Fed.  316.) 

WICKWIRE  STEEL  CO.  et  al.  T.  NEW  YORK  CENT.  &  H.  R.  R.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    June  14,  1910.) 

No.  329. 

1.  Cabriers  (§  34*) — Interstate  Freight  Rates— Remedies. 

Under  Interstate  CJommerce  Act  Feb.  4.  1887,  c.  104.  §1  13,  15,  24  Stat 
383,  384  (U.  S.  Comp.  St  1901.  pp.  3164,  3165),  auUiorizing  complaints  to 
the  Interstate  Commerce  (Commission  against  unjust  freight  rates  fixed 
by  a  carrier,  and  under  section  16,  authorizing  awards  of  damages  by 
the  Commission,  and  empowering  the  federal  Circuit  Court  to  enforce  the 
Commission's  orders  by  injunction  or  other  proper  process,  the  Circuit 
Court  has  no  jurisdiction  of  a  suit  to  enjoin  an  advance  in  freight  rates 
on  a  commodity  pursuant  to  a  conspiracy  to  discriminate  against  com- 
plaints, though  section  9  provides  that  one  claiming  to  be  damaged  by  a 
carrier  may  elect  to  complain  to  the  Commission  or  sue  in  the  federal 
courts,  though  section  22  provides  that  the  act  shall  not  alter  existing 
remedies,  and  though  section  23  gives  the  Circuit  and  District  CJourts  ju- 
risdiction in  case  of  violations  by  carriers  of  certain  provisions  of  the  act 
to  issue  mandamus  to  compel  conformity. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  §f  91,  92 ;  Dec 
Dig.  §  34.*] 

2.  Carriers  (§  34*) — Interstate  Freight  Rates— Changes— When  Effective 

— Jurisdiction  to  Restrain. 

Under  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  %  6,  24  Stat  380 
(U.  S.  Comp.  St  1901,  p.  3156),  requiring  carriers  to  file  freight  rate  sched- 
ules with  the  Interstate  Commerce  Commission  and  to  post  them  In  rail- 
way stations,  and  providing  that  changes  In  rates  shall  not  take  elfect 
until  after  30  days'  notice  to  the  Oonmiission  and  to  the  public  In  the 
same  way,  a  rate  filed  with  the  Commission  is  put  in  force,  though  not 
60  posted,  as  affecting  the  Circuit  Court's  jurisdiction  to  enjoin  it 

(Ed.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  §  34.*] 
•For  other  caiet  see  same  topic  A  fi  nttmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  L  Rep'r  Indexes 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
cm  District  of  New  York. 

Bill  by  the  Wickwire  Steel  Company  and  others  against  the  New 
York  Central  &  Hudson  River  Railroad  Company  and  others.  From 
a  decree  for  complainants,  defendants  appeal.  Reversed,  with  direc- 
tions to  dismiss  the  bill. 

George  Stuart  Patterson,  Wm.  Ainsworth  Parker,  Frank  Rumsey, 
Hoyt  &  Spratt,  Harris,  Havens,  Beach  &  Harris,  and  Moot,  Sprague, 
Brownell  &  Marcy,  for  appellants. 

Rogers,  Locke  &  Babcock,  for  appellee  Lackawanna  Steel  Co. 

Love  &  Keating,  for  appellee  New  York  State  Steel  Co. 

Kenefick,  Cooke,  Mitchell  &  Bass,  for  appellee  Tonawanda  Iron 
&  Steel  Co. 

Robert  C.  Palmer,  for  appellee  Wickwire  Steel  Co. 

Robert  F.  Schelling,  for  appellee  Buffalo  Union  Furnace  Co. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  complainants,  producers  of  iron  and 
steel  in  or  near  the  city  of  Buffalo,  get  their  furnace  coke  from  the 
Connellsville  region  in  Western  Pennsylvania  in  car  load  lots,  which 
the  defendant  railroad  companies  transport  under  joint  arrangements 
for  through  rates.  February  28,  1910,  the  complainants  presented 
the  bill  in  this  cause  to  the  judge  of  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  New  York  alleging  that  the  de- 
fendants threatened  to  advance  the  rates  on  coke  from  $1.65  to  $1.85 
a  ton;  that  the  rate  of  $1.65  was  adequate  and  remunerative;  that 
the  advance  was  the  result  of  a  combination  and  conspiracy  between 
the  defendants  for  the  purpose  of  discriminating  against  the  complain- 
ants in  favor  of  producers  of  iron  and  steel  in  the  Gary  and  Pitts- 
burg districts;  that  the  proposed  increase  would  cause  the  complain- 
ants irreparable  damage;  and  they  prayed  for  an  injunction  and  a 
restraining  order  in  the  meantime  enjoining  and  restraining  the  de- 
fendants from  filing  or  enforcing  the  threatened  tariff. 

Upon  this  bill  and  affidavits  in  support  thereof  the  judge  granted  a 
temporary  order '  restraining  the  defendants  from  promulgating  the 
proposed  schedule  through  the  Interstate  Commerce  Commission, 
and  from  putting  it  into  effect  pending  the  determination  of  the  rea- 
sonableness of  the  rate  by  the  Interstate  Commerce  Commission,  to- 
gether with  an  order  upon  the  defendants  to  show  cause  March  8th 
why  the  restraining  order  should  not  continue  until  final  hearing. 
Upon  the  return  day  the  defendants  submitted  affidavits  to  the  effect 
that  they  had  actually  forwarded  the  tariffs  to  the  Interstate  Com- 
'  merce  Commission  at  Washington  February  25th,  to  become  effective 
April  1st,  except  in  the  case  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, which  filed  its  tariff  February  28th,  but  without  knowledge  of 
the  granting  of  the  restraining  order.  March  12th  the  judge  of  the 
Circuit  Court  continued  the  injunction  until  the  further  order  of  the 
court,  and  required  the  defendants  to  continue  to  transport  the  coke 
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at  the  old  rate  upon  condition  that  the  complainants  should  file  a  bond 
to  indemnify  them  for  any  loss  in  case  the  Commission  found  the  rate 
to  be  reasonable,  and  that  the  complainants  should  within  10  days  file 
their  complaint  with  the  Interstate  Commerce  Commission,  both  of 
which  things  have  been  done. 

The  defendants,  without  answering  the  charge  that  the  rate  is 
unreasonable,  discriminatory,  and  the  result  of  a  conspiracy,  stand 
flatly  upon  the  proposition  that  the  court  had  no  jurisdiction  of  the 
subject-matter.     This  is  the  question  to  be  determined. 

Section  9  of  the  interstate  commerce  act  (x\ct  Feb.  4,  1887,  c.  104, 
24  Stat.  382  [U.  S.  Comp.  St.  1901,  p.  3159])  provides  that  any  per- 
son claiming  to  be  damaged  by  any  carrier  subject  to  the  provisions 
of  the  act  may  elect  whether  to  complain  to  the  Commission  or  to 
bring  a  suit  in  any  District  or  Circuit  Court  of  the  United  States  of 
competent  jurisdiction.  Section  22  provides  that  nothing  in  the  act 
contained  "shall  in  any  way  abridge  or  alter  the  remedies  now  exist- 
ing at  common  law  or  by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies."  Section  23  gives  the  Circuit  and  District 
Courts  of  the  United  States  jurisdiction  in  the  case  of  violations  by  a 
common  carrier  of  certain  provisions  of  the  act  to  issue  a  writ  or 
writs  of  mandamus  against  said  common  carrier  requiring  it  to  con- 
form to  the  act ;  these  remedies  being  cumulative. 

These  broad  provisions  would  apparently  justify  the  exercise  by 
the  court  of  any  of  its  inherent  powers  in  behalf  of  persons  com- 
plaining of  any  violations  by  carriers  of  the  act;  but  the  Supreme 
Court  has  held,  in  Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co., 
204  U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553,  that  they  are  to  be 
construed  with  reference  to  and  limited  by  the  powers  conferred  by 
Congress  upon  the  Interstate  Commerce  Commission,  for  the  purpose 
of  insuring  and  enforcing  the  establishment  and  maintenance  of  rea- 
sonable and  uniform  rates.  In  other  words,  they  are  to  be  construed 
as  intended  to  redress  wrongs  that  need  not  be  complained  of  in  the 
first  instance  to  the  Interstate  Commerce  Commission.  Mr.  Justice 
White  concluded  his  opinion  with  these  words: 

"Concluding,  as  we  do,  that  a  shipper  seeking:  reparation  predicated  upon 
tne  unreasonableness  of  the  established  rate  must,  under  the  act  to  regulate 
commerce,  primarily  invoke  redress  through  the  Interstate  Commerce  Commis- 
sion, which  body  alone  is  vested  with  power  originally  to  entertain  proceed- 
ings for  the  alteration  of  an  established  schedule,  because  the  rates  fixed 
therein  are  unreasonable,  it  is  unnecessary  for  us  to  consider  whether  the 
court  below  would  have  had  jurisdiction  to  afford  relief,  if  the  right  assert- 
ed had  not  been  repugnant  to  the  provisions  of  the  act  to  regulate  commerce." 

Conceding  this,  it  is  argued  that  the  Circuit  Court  may  exercise 
its  inherent  powers  to  prevent  threatened  injury  where  the  rates 
have  not  been  actually  fixed  in  accordance  with  the  provisions  of  the 
statute.  In  other  words,  if  the  carrier  simply  threatens  to  fix  a  rate, 
or  has  not  fixed  the  rate  effectively,  the  court  may  restrain  the  carrier 
from  so  doing,  if  it  regards  the  rate  as  unreasonable  or  likely  to  cause 
irreparable  damage.    The  effect  of  this  would  be  to  prevent  the  car- 
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rier  from  ever  fixing  or  changing  its  rates  in  accordance  with  the  law. 
Be  this  as  it  may,  we  think  the  rate  was  fixed.  Section  6  of  the  act 
requires  the  carrier  to  file  with  the  Commission  and  keep  open  to 
public  inspection,  by  posting  in  every  depot,  station,  or  office  where 
passengers  or  freight  are  received  for  transportation,  schedules  show- 
ing its  rates  between  different  points.  Changes  in  rates  are  not  to  go 
into  effect  until  after  30  days'  notice  to  the  Commission  and  to  the 
public  has  been  given  in  the  same  way.  It  is  argued  that,  because  the 
affidavits  state  that  the  schedules  have  been  filed,  but  not  that  they  have 
been  posted,  nothing  has  been  done,  because  they  cannot  become 
effective  30  days  after  filing  only.  But  the  Supreme  Court,  in  the 
case  of  Texas  &  Pacific  Ry.  v.  Cisco,  204  U.  S.  449,  27  Sup.  Ct.  358, 
51  L.  Ed.  562,  has  held  that  a  tarift  is  established,  even  if  it  has  not 
been  posted  or  properly  posted.    Mr.  Justice  White  said: 

*'The  filing  of  the  schedule  with  the  Commission  and  the  furnishing  by  the 
railroad  company  of  copies  to  Its  freight  offices  Incontrovertlbly  evidenced  that 
the  tariff  of  rates  contained  in  the  schedule  had  been  established  and  put  in 
force  as  mentioned  In  the  first  sentence  of  the  section,  and  the  railroad  com- 
pany could  not  have  been  heard  to  assert  to  the  contrary." 

See,  also,  Kiel  Wooden  Ware  Co.  v.  Chicago,  Milwaukee  &  St. 
Paul  Ry.  Co.,  opinion  No.  1,233,  Interstate  Commerce  Commission. 

It  is  true  that  there  is  no  evidence  in  this  case  that  the  schedule  had 
been  furnished  to  the  freight  offices  of  the  defendants;  but  all  the 
same  the  rate  mentioned  has  been  established  and  put  in  force,  and 
we  think  the  jurisdiction  of  the  Circuit  Court  is  no  different  from  or 
other  than  it  would  be  if  the  rate  had  been  posted. 

Section  13  authorizes  any  person  complaining  to  apply  to  the 
Commission,  which  shall  institute  an  investigation.  Section  15  author- 
izes the  Commission  to  pass  upon  the  complaint.  Section  16  author- 
izes it  to  make  an  award  of  damages,  and  provides  a  method  by 
which  the  Circuit  Court  of  the  United  States  may  enforce  the  payment 
of  the  damages,  or,  if  the  order  is  for  anything  other  than  the  pay- 
ment of  money,  may  enforce  obedience  to  it  by  injunction  or  other 
proper  process.  These  provisions  indicate  that  the  intention  of  Con- 
gress is  that  the  carrier  shall  have  the  right  to  fix  its  rates  in  the  first 
place;  that  the  Interstate  Commerce  Commission  may,  upon  investi- 
gation, detecmine  them  to  be  unreasonable;  and  that  the  Circuit 
Court  of  the  United  States  may  then,  either  at  law  or  in  equity,  en- 
force the  orders  of  the  Commission.  In  this  way  a  uniform  system 
can  be  maintained,  and  inconsistent  rulings  as  to  reasonableness  be- 
tween courts  and  the  Commission,  or  between  different  courts,  avoided. 

The  judge  of  the  Circuit  Court,  however,  following  the  decision 
of  the  majority  of  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
in  Northern  Pacific  Ry.  Co.  v.  Pacific  Coast  Line  Manufacturers 
Association,  165  Fed.  1,  91  C.  C.  A.  39  (in  which  case  the  rate  com- 
plained of  had  been  filed  and  published,  but  had  not  gone  into  effect), 
held  that  the  interstate  commerce  act  did  not  impair  the  inherent 
equitable  powers  of  the  Circuit  Court  to  prevent  threatened  injury. 
The  conclusion  was  largely  grounded  upon  a  single  sentence  of  Justice 
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McKenna  in  the  case  of  Southern  Ry.  Co.  v.  Tift,  206  U.  S.  428,  437, 
27  Sup.  Ct.  709,  711,  51  L.  Ed.  1124: 

'*In  the  case  at  bar,  however,  there  are  assignments  of  error  based  on  the 
objections  to  the  jurisdiction  of  the  Circuit  Court.  These  might  present  seri- 
ous questions,  in  view  of  our  decision  in  Texas  &  Pacific  Railroad  Company 
V.  Abilene  Cotton  Oil  Company,  204  U.  S.  426  [27  Sup.  Ct.  350,  51  L.  Ed.  5531, 
upon  a  different  record  than  that  before  us.  We  are  not  required  to  say. 
however,  that  because  an  action  at  law  for  damages  to  recover  unreasonable 
rates,  which  have  been  exacted  in  accordance  with  the  schedule  of  rates  as 
filed,  is  forbidden  by  the  interstate  commerce  act,  a  suit  in  equity  is  also 
forbidden  to  prevent  a  filing  or  enforcement  of  a  schedule  of  unreasonable 
rates,  or  a  change  to  unjust  or  unreasonable  rates." 

Mr.  Justice  White,  in  the  subsequent  case  of  Baltimore  &  Ohio  R. 
R.  Co.  V.  United  States  ex  rel.  Pitcaim  Coal  Co.,  215  U.  S.  481,  500, 
30  Sup.  Ct.  164,  171,  64  L.  Ed.  292,  explained  this  language  of  Mr. 
Justice  McKenna: 

**Nor  is  there  anything  In  the  contention  that  the  decision  in  Southern  Ry. 
Co.  V.  Tift,  206  U.  S.  428  [27  Sup.  Ct  709,  51  L.  Ed.  1124],  qualifies  the  ruling 
In  the  Abilene  Case,  and  is  an  authority  supporting  the  right  to  resort  to  the 
courts  In  advance  of  action  by  the  Commission  for  relief  against  unreasonable 
rates  or  unjust  discriminatory  practices,  which,  from  their  nature,  primarily 
require  action  by  the  Commission.  While  it  is  true  that  the  original  bill  in 
the  Tift  Case  sought  relief  from  alleged  unreasonable  rates  before  action  by  the 
Commission,  yet,  as  said  by  this  Court  (page  437  (206  U.  S.,  page  711,  27  Sup. 
Ct,  51  L».  Ed.  1124]):  *The  Circuit  Court  granted  no  relief  prejudicial  to  ap- 
pellants on  the  original  bill.  It  sent  the  parties  to  the  Interstate  Commerce 
Commission,  where,  upon  sufficient  pleadings,  identical  with  those  before  the 
court,  and  upon  testimony  adduced  upon  the  issues  made,  the  decision  was 
adverse  to  the  apiiellants.  This  action  of  the  Commission,  with  Its  findings 
and  conclusions,  was  presented  to  the  Circuit  Court,  and  It  was  upon  these, 
in  effect,  the  decree  of  the  court  was  rendered.'  '* 

The  dissenting  opinion  of  Mr.  Justice  Harlan  in  Macon  Grocery  Co. 
V.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  501,  30  Sup.  Ct.  184,  54 
L.  Ed.  300,  shows  that  he  understood  the  law  to  be  settled  in  the 
same  way : 

*'The  plaintiffs  In  error,  citizens  of  Georgia,  brought  this  suit  in  equity  In 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Georgia 
against  the  defendants  in  error,  corporations  of  several  different  states  other 
than  Georgia.  The  relief  sought  was  a  decree  enjoining  those  corporations 
from  putting  in  force  and  maintaining  In  Georgia  certain  rates  established 
by  agreement  among  themselves.  It  seems  to  me  that  this  case  could  have 
been  disposed  of  upon  the  authority  of  Baltimore  &  Ohio  Railroad  0>.  v.  Pit- 
calm  Coal  Company,  recently  decided,  215  U.  S.  481  [30  Sup.  Ct  164,  54  L. 
Ed.  292],  in  which  the  court  held  in  substance  that  shippers,  who  complain 
of  rates  adopted  by  Interstate  carriers,  cannot  obtain  relief  by  an  original  suit 
brought  in  any  court;,  federal  or  state,  but  must  make  application,  at  the 
outset,  to  the  Interstate  Commerce  Commission.  This,  1  think,  is  all  that 
need  have  been  said;  for,  whatever  Interpretation  was  given  to  the  judiciary 
act  of  1888  (Act  Aug.  13,  1888,  c.  866,  25  SUt.  433  [U.  S.  Comp.  St.  1901,  p. 
508]),  the  Circuit  Court  would  have  been  required,  under  the  case  just  cited, 
to  decline  jurisdiction.  But  the  court,  in  its  wisdom,  does  not  refer  to  this 
view  of  the  case,  and  deems  it  necessary  to  determine  whether  the  plaintiffs, 
citizens  of  Georgia,  may,  under  the  judiciary  act  of  1888,  considered  alone, 
invoke  the  jurisdiction  of  the  Circuit  Court,  held  in  that  state,  against  the 
defendant  corporations  of  other  states." 

What  we  have  said  is  consistent  also  with  the  views  expressed 
by  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  in  the  Macon 
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Grocery  Go.  Gase,  166  Fed.  206,*  as  well  as  with  those  of  the  Circuit 
Gourt  for  the  Southern  District  of  West  Virginia  in  Golumbus  Iron 
&  Steel  Co.  V.  Kanawha  Ry.  Co.,  171  Fed.  713,  which  we  are  informed 
has  been  affirmed  by  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  (178  Fed.  261,  101  C.  C.  A.  621). 

The  order  is  reversed,  with  directions  to  the  court  below  to  vacate 
the  injunction  and  dismiss  the  bill  without  prejudice  and  with  costs 
to  the  defendants. 

NOYES,  Circuit  Judge  (concurring).  The  primary  purpose  of  the 
act  to  regulate  commerce  is  the  prevention  of  unjust  discrimination 
by  common  carriers.  The  Interstate  Commerce  Commission  exists 
as  an  instrumentality  for  the  accomplishment  of  such  purpose.  But 
the  power  of  the  Commission  under  the  act  to  afford  relief  is  nar- 
rower than  the  rights  guaranteed  by  the  act.  The  act  prohibits 
discriminatory  rates  and  practices,  but  the  Commission  can  only  stop 
them  after  they  have  become  effective  and  have,  perhaps,  done  ir- 
reparable injury.  A  shipper,  entitled  under  the  act  to  freedom  from 
discriminations,  may  yet  be  ruined  by  discriminations  before  the  Com- 
mission can  take  action  if  the  courts  are  powerless  to  intervene  and 
grant  some  measure  of  injunctive  relief. 

In  the  present  case  the  complainant  shippers  alleged  that  the  de- 
fendant carrriers  had  entered  into  a  combination  for  the  purpose 
of  making  discriminatory  rates  which  threatened  irreparable  injury. 
The  Circuit  Court  granted  an  injunction  preserving  the  existing 
situation  until  the  Interstate  Commerce  Commission  should  have  op- 
portunity to  act,  and  required  security  for  the  protection  of  the  de- 
fendants. 

Upon  principle  it  would  seem  to  me  that  the  Circuit  Court  in  af- 
fording this  measure  of  relief  was  not  encroaching  upon  the  field 
of  the  Interstate  Commerce  Commission,  but  rather  was  acting  as 
an  aid  of  the  Commission  for  the  furtherance  of  the  objects  of  the 
interstate  commerce  act  (Act  Feb.  4,  1887,  c.  li)4,  24  Stat.  379  [U. 
S.  Gomp.  St.  1901,  p.  3154]).  If  the  question  were  an  open  one  I 
should  regard  the  existence  of  power  in  the  courts  to  grant  relief  of 
this  nature  as  consistent  with,  and  as  supplementing  only,  the  author- 
ity conferred  upon  the  Commission.  In  view,  however,  of  the  deci- 
sion of  the  Supreme  Court  in  Baltimore  &  Ohio  R.  R.  Co.  v.  Pitcairn, 
215  U.  S.  481,  30  Sup.Ct.  164,  54  L.  Ed.  292,  I  agree  that  this  court 
is  not  at  liberty  to  adopt  the  conclusion  which  would  follow  from  these 
views.  I  am  unable  to  follow  the  judge  of  the  Circuit  Court  in  the 
opinion  that  that  decision  is  not  controlling.  I  cannot  interpret  it 
in  any  other  way  than  as  broadHy  holding  that  shippers  can  never  resort 
to  the  courts  for  relief  in  advance  of  action  by  the  Interstate  Com- 
merce Commission.  Perhaps  the  Supreme  Court  would  make  an  ex- 
ception to  this  rule — would  say  that  it  does  not  apply  to  mere  pro- 
visional injunctions  against  threatened  irreparable  injury.  But  in 
view  of  the  language  of  the  opinion,  I  think  that  this  court  would  not 
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be  warranted  in  drawing  such  a  distinction.  Consequently  I  feel 

constrained  to  concur  in  the  opinion  that  the  Circuit  Court  had  no 

jurisdiction  to  make  the  order  appealed  from  and  that  it  should  be 
reversed. 

(181  Fed.  322.) 

HEINZB  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  5,  1910.) 

No.  311. 

1.  Obstbuctinq  Justice  (§  4*) — Subpcenas—Retubn— Evidence. 

That  a  grand  jury  subpoena  was  indorsed  by  the  marshal  as  of  a  partic- 
ular day  showing  inability  to  find  the  witnesses  does  not  show  that  the 
subpoena  was  returned  that  day,  and  hence  that  it  had  become  functus  of- 
ficio the  next  day,  when  accused  is  charged  to  have  impeded  administra- 
tion of  justice  by  inducing  a  witness  to  flee. 

[Ed.  Note. — For  other  cases,  see  Obstructing  Justice,  Dec.  Dig.  f  4.*] 

2.  Obstructing  Justice  (§  14*) — Subpcenas— Return— Evidence. 

In  a  prosecution  for  obstructing  justice  by  inducing  one  to  leave  the 
country  to  avoid  service  of  a  grand  jury  subpoena,  any  presumption  that 
an  indorsement  on  the  subpoena  showing  inability  to  find  witnesses  was 
a  record  of  all  the  serving  oflicer's  doing  is  rebutted  by  testimony  that  he 
subsequently  tried  to  find  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Obstructing  Justice,  Dec.  Dig.  §  14.*] 

3.  Obstructing  Justice  (§  15*) — Evidence— Admissibility. 

In  a  trial  for  obstructing  justice  by  inducing  one  to  leave  the  country 
to  avoid  service  of  a  grand  jury  subpoena,  it  was  not  reversible  error  to 
admit  a  telegram  objecting  to  sending  witness  any  more  money  though 
accused's  responsibility  for  the  telegram  was  not  clearly  established,  ac- 
cused having  advanced  expense  money  to  witness ;  nor  was  it  reversible 
error  to  admit  a  showing  that  witness  evaded  service  before  accused's  in- 
tervention. 

[Ed.  Note. — For  other  cases,  see  Obstructing  Justice,  Dec.  IMg.  S  15.*] 

4.  Criminal  Law  (§  400*) — Evidence— Secondary  Evidence— Cipheb  Tele- 

grams. 

In  a  trial  for  obstructing  justice  by  inducing  one  to  leave  the  country 
to  avoid  service  of  a  grand  jury  subpoena,  it  was  proper  to  admit  sec- 
ondary evidence  of  the  contents  of  a  cipher  telegram  from  the  fugitive 
witness,  where  there  was  evidence  that  the  telegram  came  into  accused's 


[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §S  879-8S6; 
Dec.  Dig.  §  400.*] 

5.  Obstructing  Justice  (§  15*) — Evidence— Admissibility. 

In  a  trial  for  obstructing  justice  by  inducing  one  to  leave  the  country 
to  avoid  service  of  a  grand  jury  subpoena,  it  was  proper  to  admit  testi- 
mony showing  witness'  presence  within  the  jurisdiction  when  service 
was  attempted  and  the  efforts  made. 

[Ed.  Note.— For  other  cases,  see  Obstructing  Justice,  Cent  Dig.  |  31; 
Dec.  Dig.  S  15.»] 

6.  Obstructing  Justice  (§  15*) — ^Evidence— Admissibility. 

In  a  trial  for  obstructing  service  of  a  subpoena  in  a  grand  jury  investi- 
gation by  inducing  a  witness  to  leave,  testimony,  concerning  the  removal 
of  a  company's  books  and  occurrences  in  the  company's  oflice  before  is- 
suance of  the  subpoena  and  involved  in  the  investigation  was  admissible 
to  show  accused's  knowledge  of  the  investigation  and  of  that  which  the 
witness  could  testify  to  as  a  motive  for  inducing  him  to  leave,  and  it  was 
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proper  to  show  that  in  accused's  presence  his  brother,  the  person  investi- 
gated, asked  witness  if  he  had  a  good  memory. 

[Ed.  Note.— For  other  cases,  see  Obstructing  Justice,  Cent  Dig.  §  31 ; 
Dec.  Dig.  S  15.»] 

7.  Criminal  Law  (§  1053*)— Review— Exceptions— Necessitt  Fob. 

On  review  of  a  conviction  conduct  of  the  trial  judge  not  excepted  to 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  !§  2261, 
2265;   Dec.  Dig.  f  1053.»] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Arthur  P.  Heinze  was  convicted  of  endeavoring  to  impede  the  ad- 
ministration of  justice,  and  he  brings  error.    Affirmed. 

Writ  of  error  to  review  a  judgment  convicting  the  plaintiff  in  error  (here- 
inafter called  the  defendant)  of  a  violation  of  section  5399  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  3656),  which  reads  as  follows: 

"Every  person  who  corruptly,  or  by  threats  or  force,  endeavors  to  in- 
fluence, intimidate,  or  impede  any  witness,  or  officer  in  any  court  of  the 
United  States,  in  the  discharge  of  his  duty,  or  corruptly,  or  by  threats  or 
force,  obstructs  or  impedes,  or  endeavors  to  obstruct  or  impede,  the  due 
administration  of  justice  therein,  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars,  or  by  imprisonment  not  more  than  three  months, 
or  both." 

The  indictment  contains  three  counts,  but  the  defendant  was  convicted 
upon  the  third  count  only.  This  count  states,  in  substance,  that  there  was 
pending  before  the  grand  jury  of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York,  at  the  May  Term,  1909,  an  inquiry  into  charges  against 
Fritz  Augustus  Heinze  for  a  violation  of  the  national  banking  act;  that  on 
May  21,  1909,  a  wflt  of  subpoena  was  duly  issued  directed  to  Tracy  S.  Buck- 
in^am  commanding  him  to  appear  before  the  grand  jury  on  May  24,  1909, 
to  testify  in  regard  to  said  matter;  that  said  writ  was  placed  in  the  hands 
of  a  deputy  marshal — Joseph  J.  Kumb — for  service;  that  said  Buckingham 
was  then  within  the  jurisdiction ; .  and  that  the  deputy  marshal  endeavored 
to  serve  the  writ.  The  indictment  then  charges  that  the  defendant,  well 
knowing  of  the  issuance  of  said  writ,  ''unlawfully  and  corruptly  did  en- 
deavor to  Impede  the  due  administration  of  justice  in  the  said  court  by 
then  and  there,  and  before  the  said  Joseph  J.  Kumb  had  an  opportunity  to 
find  and  see  the  said  Tracy  S.  Buckingham  and  serve  the  said  writ  upon 
him,  knowingly,  willfully,  and  corruptly  advising  and  directing  the  said 
Tracy  S.  Buckingham  to  secure  and  conceal  himself  from  and  avoid  the 
said  Joseph  J.  Kumb  and  evade  the  service  of  the  said  writ  upon  him,  and 
to  d^Mirt  from  the  said  district  in  order  to  evade  such  service,  all  of  which 
the  said  Tracy  S.  Buckingham,  in  pursuance  of  the  said  advice  and  direction 
of  the  said  Arthur  P.  Heinze,  immediately  did — and  by  furnishing  a  sum 
of  money,  to  wit,  one  hundred  dollars,  to  the  said  Tracy  S.  Buckingham 
to  assist  and  enable  him  to  depart  from  the  said  district  and  go  to  the 
said  foreign  country." 

The  writ  of  subpoena  which  was  duly  introduced  in  evidence  bore  the  fol- 
lowing indorsement: 

"I  hereby  certify  that  the  within  subpoena  was  served  as  follows:  John 
Williams  P.  S.,  after  due  and  diligent  search  I  have  been  unable  to  find 
Tracy  S.  Buckingham,  Frederick  Ek;kstein  and  Geo.  Baglin  in  my  District. 

"WilHam  Henkel,  U.  S.  Marshal,  S.  D.  N.  Y. 

"May  21/09." 
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Other  material  facts  are  stated  in  the  opinion. 
William  Rand,  Jr.,  for  plaintiff  in  error. 

Henry  A.  Wise,  U.  S.  Atty.,  and  Felix  Frankfurter,  Asst.  U.  S. 
Atty. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The  de- 
fendant's principal  contention  is  that  the  evidence  failed  to  show  that 
he  impeded  the  administration  of  justice  because: 

(a)  He  did  not  act  in  the  premises  until  after  the  writ  of  subpoena 
had  been  returned  by  the  marshal  and  had  thereby  become  functus 
officio. 

(b)  After  the  return  of  the  writ  there  was  nothing  to  obstruct  or  im- 
pede. 

This  contention  is  based  wholly  upon  the  fact  that  the  subpoena 
which  was  issued  upon  May  21,  1909,  and  required  the  attendance  of 
Buckingham  upon  May  24th,  bore  the  indorsement  shown  in  the  fore- 
going statement  of  facts.  The  defendant  contends  that  this  indorse- 
ment established  that  the  subpoena  was  returned  to  the  clerk  of  the 
court  upon  May  21st — the  day  of  its  date — and  consequently  had  be- 
come functus  officio  on  May  22d — the  day  when,  according  to  the  tes- 
timony, the  defendant  induced  Buckingham  to  leave  the  country. 

We  perceive  no  warrant  for  the  defendant's  contention.  There  was 
no  proof  whatever  that  the  subpoena  was  ever  returned  to  the  clerk. 
The  indorsement  was  merely  the  record  of  the  doings  of  the  officer 
upon  a  particular  day^the  21st — and  any  presumption  which  might 
arise  that  it  constituted  a  record  of  all  his  doings  with  respect  to  the 
subpoena  is  rebutted  by  the  testimony  of  the  deputy  marshal  that  upon 
the  following  day — the  22d — he  again  tried  to  serve  it.  The  indorse- 
ment, in  and  of  itself,  in  no  way  affected  the  validity  of  the  subpoena. 

There  was  therefore  no  error  in  denying  the  motion  to  dismiss  the 
indictment  on  account  of  the  absence  of  proof  that  the  writ  of  sub- 
poena was  outstanding  at  the  time  of  the  defendant's  acts ;  and  certainly 
there  was  no  error  in  denying  such  motion  upon  the  ground  that  the 
offense  charged  was  not  established  in  other  respects.  The  testimony, 
not  objected  to  and  not  contradicted,  showed  beyond  the  slightest  doubt 
that  the  defendant  had  sent  Buckingham  out  of  the  country  and  had 
furnished  him  money  with  which  to  go  out  and  stay  out ;  had  in  the 
most  flagrant  manner  attempted  to  obstruct  and  impede,  and  had  ob- 
structed and  impeded,  the  administration  of  justice  in  a  Circuit  Court 
of  the  United  States.  The  sentence  which  the  trial  court  saw  fit  to 
impose  does  not  indicate  the  serious  nature  of  the  offense. 

In  this  state  of  the  proof  it  is  unnecessary  to  examine  at  very  great 
length  the  alleged  errors  in  the  admission  of  testimony.  If  there  were 
technical  errors,  the  defendant  could  not  have  been  prejudiced  thereby. 
Thus,  with  positive  and  uncontroverted  evidence  that  the  defendant  had 
induced  Buckingham  to  go  to  Canada  and  had  given  him  money  for  his 
expenses,  there  was  no  practical  injustice  in  receiving  a  telegram  ob- 
jecting to  sending  more  money,  even  if  the  defendant's  responsibility 
for  such  telegram  were  not  clearly  established.     So,  with  the  defend- 
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ant's  own  acts  clearly  shown,  he  was  not  harmed  by  the  admission  of 
evidence  indicating  that  prior  to  his  intervention  Buckingham  had  him- 
self evaded  service.  And  the  same  is  true  with  respect  to  the  admis- 
sion of  other  testimony  to  which  objection  is  made. 

But,  while  in  case  there  were  any  technical  errors  in  admitting  tes- 
timony, we  could  hardly  regard  them  as  prejudicial,  we  are  not  at  all 
satisfied!  that  there  were  any  such  errors. 

There  was  evidence  to  warrant  the  trial  judge  in  finding  that  the 
cipher  telegram  came  into  the  defendant's  possession  and  secondary 
evidence  of  its  contents  was  properly  received.  The  telegram  which 
Buckingham  received  was  obviously  a  reply  to  the  message  which  he 
sent,  and  we  think  it  the  better  view  that  it  was  properly  admitted  as 
a  reply  telegram. 

The  testimony  as  to  what  took  place  when  the  deputy  marshal  at- 
tempted to  serve  the  subpoena  on  May  21st  was  properly  received.  It 
showed  Buckingham's  presence  within  the  jurisdiction  at  the  time  and 
the  efforts  made  to  serve  the  subpoena.  We  think  that  the  trial  court 
properly  limited  the  scope  and  effect  of  this  testimony. 

The  testimony  concerning  the  removal  of  the  books  of  the  United 
Copper  Company  and  the  occurrences  at  the  United  Copper  Company's 
office  prior  to  the  issuance  of  the  subpoena  tended  to  show  the  knowl- 
edge on  the  part  of  the  defendant  of  the  proceedings  before  the  grand 
jury  and  of  that  which  Buckingham  could  testify  to  if  called  as  a  wit- 
ness and  furnished  the  motive  for  sending  him  out  of  the  jurisdiction. 
This  testimony  was  properly  received  as  well  as  the  question  of  F.  A. 
Heinze  to  Buckingham  in  the  presence  of  the  defendant :  "Have  you 
a  good  memory?" 

Finally  the  defendant  complains  of  the  attitude  of  the  trial  court 
toward  him.  We  are,  however,  unable  to  see  that  the  defendant  was 
substantially  prejudiced  by  any  act  of  the  court,  and  anyway,  as  there 
are  no  exceptions  in  this  regard,  nothing  is  presented  for  us  to  de- 
termine. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


(181  Fed.  325.) 

PENNSYLVANIA    STEEL   CO.  v.   LAKKONEN. 

(Circuit  Court  of  Appeals,  Second  Circuit.    August  1,  1910.) 

No.  308. 

1.  Master  and  Sebvaih*  (§  182*) — Death  op  Servant — Employee's  Liabilitt 
Act — "Superintendence." 

The  person  in  charge  of  a  particular  piece  of  work  as  a  subforeman  or 
pusher  is  a  person  engaged  in  superintendence  within  the  New  York  em- 
ployer's liability  act  (Laws  1902,  c.  600),  making  the  master  liable  for  in- 
juries to  servants  caused  by  the  negligence  of  a  superintendent  or  a  per- 
son exercising  superintendence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  371, 
372;  Dec.  Dig.  §  182.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6791-6792.] 

•For  other  caset  tee  same  topic  A  S  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
104  C.C.A.— 33 
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2.  Master  Ain)  Servant  (§  286*) — Death  op  Servant— Negligewce  of  Super- 
intendent—Question FOR  Jury. 

In  an  action  for  the  death  of  a  servant  by  being  struck  by  a  falling  iron 
saucer  used  in  the  erection  of  bridge  beams,  whether  the  subforeman  in 
charge  of  the  work  was  negligent  in  pulling  out  the  pin  attached  to  the 
fall  before  the  saucer  had  been  taken  off  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  {{ 
1032-1035;  Dec  Dig.  f  286*] 

8.  CbuRTS  (§  366*) — Federal  Courts  —  Rules  of  Decision  —  Decision  of 
Highest  State  Court. 

Where  the  sufBciency  of  the  notice  of  a  servant's  injury  served  on  the 
master  depended  on  the  construction  to  be  given  to  the  New  York  em- 
ployer's liability  act  (N.  Y.  Laws  1902,  c.  600),  pursuant  to  which  the 
notice  was  served,  that  construction  of  the  statute  approved  by  the  New 
York  court  of  last  resort  would  be  followed  in  the  federal  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  954^968;  Dec. 
Dig.  §  366.* 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  t. 
Perrin,  11  C.  C.  A.  71 ;  HIU  v.  Hite,  29  a  C.  A.  553.] 

4.  Master  and  Servant  (§  252*) — Employer's  LiARiLrrr  Act — ^Notice. 

New  York  Employer's  Liability  Act  (N.  Y.  Laws  1902,  c.  600)  S  2, 
provides  that  an  action  thereunder  for  injuries  to  a  servant  cannot  be 
maintained  unless  notice  of  the  time,  place,  and  cause  of  the  injury  is 
given  to  the  employer  within  120  days.  Held,  that  where  a  notice  gave 
the  time  and  place  of  decedent's  injury,  and  stated  that  the  cause  was 
his  being  struck  by  a  large  piece  of  iron  which  fell  on  him  from  above 
the  place  where  he  was  working  while  performing  his  duties  pursuant  to 
directions  by  reason  of  the  negligence  of  the  superintendent  or  person  act- 
ing as  superintendent  in  failing  to  exercise  reasonable  care,  diligence,  and 
prudence  in  the  premises,  it  was  sufficient,  though  it  also  stated  that  the 
superintendent  was  negligent  in  furnishing  deceased  with  an  improper 
and  u^safe  appliance,  tool,  and  instrument  about  his  work,  and  directing 
the  use  of  It,  which  assignment  was  thereafter  abandoned* 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  806; 
Dec.  Dig.  i  252.»] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  by  Hilta  Lakkonen,  as  administratrix  of  the  goods  and  chat- 
tels of  Alexander  Lakkonen,  deceased,  against  the  Pennsylvania  Steel 
Company,  to  recover  damages  resulting  from  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  defendant's  negligence.  From  a 
judgment  for  plaintiff,  defendant  brings  error.    Affirmed. 

Battle  &  Marshall  (H.  S.  Marshall,  of  counsel),  for  plaintifF'in  error. 
H.  Powell  and  Jacob  C.  Brand  (John  B.  Stanchfield  and  M.  Spencer 
Bevins,  of  counsel),  for  defendant  in  error. 

LACOMBE,  Circuit  Judge.  The  action  is  brought  under  the  em- 
ployer's liability  act  of  the  state  of  New  York  (Laws  1902,  c.  600). 
Decedent  was  on  the  day  in  question  in  the  employ  of  the  steel  compa- 
ny, which  was  erecting  the  Blackwell's  Island  bridge  and  was  working 
under  the  charge  of  a  subforeman  or  "pusher"  named  Drummond. 
He  was  working  at  the  bottom  of  a  post  constructed  of  plates  riveted 
together  with  lacings  on  the  sides.  These  posts  would  be  put  in  place 
by  putting  a  pin  through  a  hole  at  one  end,  connecting  the  tackle  of  a 

*For  other  cases  see  same  topic  &  I  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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derrick  with  the  pin  and  lifting  the  post  to  a  proper  position.  This 
post  had  thus  been  put  in  place  and  the  next  step  was  to  remove  the 
lifting  pin,  which  was  still  in  the  post  and  attached  to  the  block  and 
fall.  The  pin  was  14  to  16  inches  in  diameter  about  3^^  feet  long,  and 
was  held  in  place  with  a  washer  or  saucer  on  each  end  of  it.  The 
washer  weighs  40  to  60  pounds,  is  fastened  on  to  a  bolt  or  rod  which 
runs  through  pin  and  washer  and  projects  beyond  the  washer,  the  lat- 
ter being  kept  in  place  by  a  nut  which  is  screwed  on  the  end  of  the 
bolt.  To  remove  the  pin,  it  was  necessary  first  to  unscrew  the  nut  and 
take  off  the  washer.  In  removing  the  pin  from  the  post,  the  washer 
was  permitted  to  fall  to  the  ground  a  distance  of  about  40  feet.  It 
struck  Lakkonen  and  killed  him.  James  Headrich  was  the  general 
foreman  of  the  work  in  question,  having  under  him  Drummond  and 
other  pushers.  The  state  courts  have  held  that  a  pusher  such  as  Drum- 
mond is  a  superintendent  within  the  meaning  of  the  act.  Drummond 
told  two  of  the  men  under  him,  Peterson  and  Davis,  to  go  up  the  post 
and  get  the  pin  out.  He  went  up  with  them  himself,  and  was  at  the 
top  of  the  post  when  the  accident  happened.  His  narrative  of  what 
took  place  there  is  as  follows : 

"The  pin  was  elready  fastened  to  the  fall  as  it  hadn't  been  disturbed  from 
the  day  the  post  was  connected;  and,  it  being  there  was  a  strain  on  the  fall, 
I  had  him  (apparently  the  winchman)  slacken  off  to  release  the  strain — I  had 
to  pull  the  pin  a  little  one  side  to  drop  it  on  the  bolt  that  went  through  the 
center.  There  was  play  enough  to  allow  two  inches  (of  side  movement).  By 
so  doing  it  would  leave  a  space  big  enough  for  a  man  to  get  both  hands  in — 
for  two  men  to  get  each  one  hand  in  to  hold  the  saucer.  I  gave  a  signal  to  go 
ahead  on  the  fall — intending  to  stop  him  when  he  got  the  weight  of  the  pin 
80  that  I  could  move  it  either  way.  The  engine  went  ahead.  The  first  time 
lie  went  ahead  so  far  that  1  had  to  make  him  lower  again.  He  lowered  so 
much  that  I  had  to  make  him  go  ahead  again;  and  between  the  time  I  had 
given  the  signal  and  got  the  answer  to  my  signal  the  nut  was  taken  off,  and 
when  the  strain  came  on  the  fall  the  pin  floated  south  and  the  saucer  fell.  I 
had  not  seen  Davis  take  this  nut  off — I  looked  over  the  side  before  I  gave  the 
signal  to  go  ahead  with  the  fall  and  the  nut  was  out — I  saw  the  nut  and  the 
saucer — Davis  was  leaning  sideways.  His  hands  were  straight  in  towards  the 
column  or  ought  to  be.  I  couldn't  see  just  where  they  were,  and  I  didn't  know 
whether  he  had  hold  of  the  nut  or  not.    I  couldn't  say.*' 

The  defendant  contends  that  there  is  not  sufficient  proof  of  negli- 
gence on  Drummond's  part  and  that  the  accident  was  plainly  due  to 
the  negligence  of  Davis,  who  was  a  fellow  servant  with  deceased.  The 
plaintiff  contends  that  Drummond  was  negligent  because  he  had  given 
directions  to  Davis  to  remove  the  nut,  and  ought  to  have  realized  that 
between  the  time  when  he  gave  such  directions  and  the  time  when  he 
moved  the  pin  it  was  to  be  expected  that  Davis  would  have  unscrewed 
the  nut;  also,  that  it  was  the  usual  practice  to  begin  operations  for 
removing  the  pin  by  unscrewing  the  nut,  and,  if  Drummond  wished  on 
this  occasion  first  to  shift  the  pin  far  enough  to  clear  the  bolt,  he 
should  have  cautioned  Davis  not  to  take  off  the  nut  until  he  gave  fur- 
ther orders.  It  is  evident  that  some  little  time  elapsed  while  Drum- 
mond was  signaling  to  the  engine  man  and  trying  to  shift  the  pin,  so 
as  to  bring  the  bolt  into  the  hole.  The  following  excerpts  from  the 
testimony  are  relied  upon,  Dnunmond  testified : 
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"In  the  doing  of  my  work  It  was  always  customary  before  I  started  to  re- 
move the  pin  to  have  the  nut  taken  off — to  take  off  the  nut  before  I  moved 
the  pin  providing  the  pin  was  in  good  condition  that  I  could  take  the  nut  and 
saucer  ofD  safely ;  but,  being  in  this  case  it  wasn't  in  a  safe  condition,  it  was 
my  place  to  move  the  pin  first.  I  went  up  to  take  the  pin  out  When  I  went 
up  there  I  told  Davis  it  would  be  his  Job  to  take  the  nut  off,  but  I  didn't  men- 
"tion  the  time." 

Davis  testifies: 

"It  was  our  intention  to  work  the  pin  out  through  the  hole  far  enough  so 
that  we  could  lash  on  to  the  center  of  it,  so  that,  when  we  lowered  the  pin 
down,  it  wouldn't  slip  through  the  cling.  Well,  we  worked  it  out  through  the 
hole  far  enough  so  that  the  washer  came  up  against  the  outside  of  the  post, 
and  then  it  was  necessary  to  take  the  nut  off  in  order  to  get  the  washer  off, 
or  to  get  the  pin  out  through  the  hole  any  further,  and  Drummond  said  to  me, 
*We  will  take  the  nut  off,'  and  I  took  the  nut  off  and  laid  it  down  on  the  sep- 
arator that  is  right  at  the  top  of  the  post;  and  I  was  straightening  up  to  reach 
around  to  get  hold  of  the  saucer,  expecting  somebody  to  help  me  get  it  when 
the  pin  went  out  through  the  hole.  I  didn't  have  time  to  catch  it  Q.  When 
did  Drummond  tell  you  to  take  the  nut  off?  Did  he  say  to  you  to  take  it  off, 
or  that  it  would  be  your  business  to  take  the  nut  off?  A.  I  believe  he  said, 
*We  will  take  the  nut  off  now,'  meaning  for  me  to  take  it  off." 

Peterson  testified: 

**Q.  Was  it  customary  to  start  to  pull  this  pin  out  before  the  saucer  or 
washer  had  been  taken  off?  A.  Well,  the  washer  was  supposed  to  be  taken 
off  before  we  started.  That  was  the  way  they  had  conducted  the  business  be- 
fore. In  other  words,  the  first  of  all  they  take  off  the  nut,  and  then  the  wash- 
ers, and  then  start  the  traveler  moving.  While  I  was  on  the  column  with 
Davis  and  Drummond,  I  heard  Drummond  say  to  Davis,  *Take  the  nut  off.* " 

Upon  the  testimony  as  it  stood  at  the  close  of  the  trial  plaintiff  was 
entitled  to  go  to  the  jury  on  the  question  whether  any  negligence  on 
the  part  of  Drummond  was  a  cause  of  the  accident. 

Section  2  of  the  statute  under  which  the  action  is  brought  provides 
that  such  action  cannot  be  maintained  unless  "notice  of  the  time,  place 
and  cause  of  the  injury  is  given  to  the  employer  within  one  hundred 
and  twenty  days."  The  notice  in  this  case  which  was  duly  signed  and 
served  reads  as  follows: 

"Please  take  notice :  That  I  have  a  claim  against  you  for  damages  sustained 
by  me  as  administratrix  of  the  goods,  chattels,  and  credits  of  Alexander  Lak- 
konen,  deceased,  for  the  death  of  said  decedent,  caused  by  reason  of  your  care- 
lessness and  negligence  while  in  your  employ  on  or  about  the  22nd  day  of  July, 
1907,  at  about  8 :50  a.  m.,  at  about  and  between  the  foot  of  E.  59th  street  and 
the  foot  of  E.  60th  street,  in  the  Borough  of  Manhattan,  city  of  New  York. 

''That  such  injuries  and  resulting  death  were  caused  by  said  decedent  being 
struck  by  a  large  piece  of  iron  which  fell  upon  him  from  above  the  place  where 
he  was  working,  whUe  he  was  performing  his  duties  upon  and  about  the  new 
Blftckwell's  Island  bridge,  at  the  place  above  mentioned,  pursuant  to  your 
directions. 

"Such  occurrence  was  caused: 

"1st  By  reason  of  your  negligence,  and  the  negligence  of  a  person  in  your 
service  and  Intrusted  with  and  exercising  superintendence,  and  by  reason  of 
the  negligence  of  a  person  with  your  authority  and  consent  acting  as  super- 
intendent in  the  absence  of  such  superintendent,  in  furnishing  to  said  de- 
ceased an  Improper  and  unsafe  appliance,  tool  and  Implement  in  and  about 
his  y^otk  at  the  above  named  place,  and  in  directing  the  said  deceased  to  use 
the  same. 
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•*2d.  By  reason  of  your  negligence,  and  the  negligence  of  a  person  In  your 
service  and  intrusted  with  and  exercising  superintendence  and  by  reason  of  a 
person  with  your  authority  and  consent  acting  as  superintendent  in  the  ab- 
sence  of  such  superintendent,  in  failing  to  exercise  reasonable  diligence,  care, 
and  prudence  in  the  premises/' 

As  was  said  in  a  recent  decision  of  the  New  York  Court  of  Appeals 
(Logerto  V.  Central  Building  Co.,  198  N.  Y.  390,  91  N.  E.  783): 

"The  statute  contemplates  that  notice  be  given  by  the  party  injured  or  by 
some  one  on  his  behalf.  Therefore  the  statement  of  the  accident  should  aot 
be,  required  to  conform  to  any  higher  standard  than  that  which  might  be  ex- 
pected from  an  illiterate  person.*' 

The  same  court  has  also  held  that,  by  this  provision,  "the  Legisla- 
ture intended  that  the  notice  in  stating  the  cause  of  the  injury  should 
with  reasonable  definiteness  and  completeness,  in  however  informal 
and  inartistic  a  manner,  indicate  the  negligent  or  wrongful  misconduct 
of  the  employer  really  claimed  to  have  been  the  cause  of  the  accident 
and  really  relied  on  as  the  basis  of  the  complaint  against  him,  and  this 
manifestly  that  he  might  by  virtue  of  said  seasonable  notice  investigate 
and  prepare  to  defend  against  the  charge  thereafter  actually  to  be 
prosecuted."  Finnigan  v.  N.  Y.  Contracting  Co.,  194  N.  Y.  244,  87 
N.  E.  424,  21  L.  R.  A.  (N.  S.)  233. 

The  notice  above  quoted  gives  the  time  and  place,  and  states  that 
the  cause  of  the  injury  was  tiing  struck  by  a  large  piece  of  iron  which 
fell  upon  deceased  from  above  the  place  where  he  was  working,  while 
performing  his  duties,  pursuant  to  directions,  the  fall  being  occasioned 
by  reason  of  the  negligence  of  a  superintendent  or  a  person  acting  as 
superintendent  in  failing  to  exercise  reasonable  diligence,  care,  and 
prudence  in  the  premises.  This  certainly  states  the  cause  of  the  injury, 
to  wit,  the  fall  of  the  large  piece  of  iron  from  above  at  the  place  where 
he  was  put  to  work,  and  indicates  that  the  cause  of  the  accident  was 
the  negligence  of  a  superintendent  or  an  acting  superintendent.  With 
such  a  notice  as  this  there  certainly  should  be  no  difficulty  in  investi- 
gating the  charge  and  preparing  to  defend  against  it.  The  notice  does 
indeed  state  that  the  negligence  was  that  of  a  "superintendent"  or  of 
an  "acting  superintendent,"  but  it  would  be  wholly  unreasonable  to  re- 
quire the  injured  employe  to  state  with  absolute  accuracy  the  partic- 
ular position  in  the  employer's  service  of  the  superior  through  whose 
lack  of  reasonable  care  and  prudence  an  operation  has  been  negligent- 
ly carried  on.  So,  too,  the  notice  states  an  alternative  cause  of  the  oc- 
curence, viz.,  furnishing  the  deceased  with  an  unsafe  tool,  a  claim  since 
abandoned.  But  in  the  very  case  on  which  defendant  mainly  relies 
(Finnigan  v.  N.  Y.  Contracting  Co.,  supra)  the  New  York  Court  of 
Appeals  says : 

**A  claimant  at  the  time  of  serving  notice  might  Justifiably  believe  that  there 
was  a  cause  of  the  accident,  which  however,  on  the  trial  he  might  fail  to  es- 
tablish, and  the  notice  should  not  be  held  invalid  because  it  contained  a  state- 
ment of  plural  causes — really  believed  to  exist  even  though  some  one  was  not 
established." 

This  language  exactly  describes  the  notice  here,  which  is  very  differ- 
ent from  the  one  condemned  in  the  Finnigan  Case,  where  the  cause  was 
alleged  to  be  failure  to  furnish  safe  place,  failure  to  furnish  suitable 
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tools,  failure  to  inspect  guard  and  protect  the  place,  failure  to  furnish 
competent  foreman,  failure  to  furnish  competent  employes,  and  failure 
to  promulgate  and  enforce  proper  rules. 

Since  the  sufficiency  of  the  notice  depends  upon  the  construction  to 
be  given  to  a  state  statute,  the  federal  courts  will  follow  the  construc- 
tion of  that  statute  approved  by  the  state  court  of  last  resort.  We  find 
nothing  in  the  decisions  of  that  tribunal  which  would  require  the  re- 
jection of  this  notice  as  not  conforming  to  the  requirements  of  the  act. 
It  is  necessary  to  cite  only  the  causes  found  on  the  briefs.  The  Finni- 
gan  Case  has  already  been  referred  to.  In  Bertolami  v.  United  En- 
gineering Co.,  198  N.  Y.  71,  91  N.  E.  267,  it  was  held  of  a  notice  not 
materially  different  in  those  particulars  from  the  one  before  us  that 
it  "does  state  beyond  substantial  criticism  what  did  actually  cause  the 
injuries — and  that  the  specifications  of  defendants  legal  agency  in  caus- 
ing the  accident — ^are  apt  and  applicable."  The  latest  deliverance  of  the 
Court  of  Appeals  is  in  Logerto  v.  Central  Building  Co.  (April  26th, 
1910)  198  N.  Y.  390,  91  N.  E.  782.  In  that  case  the  only  statement  of 
the  cause  of  the  injury  was  that  "certain  earth,  stone  and  material  was 
caused  and  permitted  to  fall  upon  and  seriously  injure"  the  plaintiff. 
This  was  held  insufficient;  the  court,  by  Cullen,  C.  J.,  saying: 

"Whether  the  plalntllT  was  injured  by  the  caving  of  the  banlc,  by  earth  fall- 
ing from  the  boxes  in  which  the  material  excavated  was  removed,  by  accident 
to  the  derricks  which  elevated  the  boxes,  suffering  the  material  to  fall,  or  by 
the  foundation  walls,  which  were  being  constructed,  falling  on  him,  the  no- 
tice gives  no  intimation  whatever.  The  most  illiterate  person  would  not  have 
stated  to  another  the  occurrence  of  this  accident  and  injury  to  the  plaintiff 
In  the  bald  terms  of  the  notice.  He  would  have  told  to  some  extent  how  the 
occurrence  happened.  It  might  be  in  the  most  terse  language  that  a  bank  in 
which  the  plaintiff  was  digging  fell  down  upon  him ;  that  material  which  was 
being  taken  out  of  the  excavation  had  been  suffered  to  fall  on  him;  that  a 
wall  had  given  way  and  injured  him.  This  much,  at  least,  should  be  specified 
in  the  statutory  notice,  and  it  is  imposing  no  unreasonable  burden  on  the  em- 
ploy6  to  require  it." 

The  notice  in  the  case  at  bar  seems  to  be  in  reasonable  conformity 
to  the  statute  as  interpreted  by  the  state  court. 


(181   Fed.  330.) 

EXCHANGE  MUT.  FIRE  INS.  CO.  v.  WARSAW-WILKINSON  CO. 

(Circuit  Court,  of  Appeals,  Third  Circuit     September  12,  1910.) 

Insubance  (§  173*) — CoNSTBucnoN  OF  Policy— Amount  of  Insubancb. 

A  fire  insurance  policy  issued  by  a  mutual  company  on  deposit  by  the 
insured  of  a  sum  by  way  of  premium  to  be  subject  to  assessments  con- 
tained the  following  provision:  **lf  the  deposit  made  by  the  insured  at 
the  time  this  policy  is  issued  should  be  less  than  the  premium  which 
would  be  payable  on  the  property  hereby  insured  for  the  amount  of  in- 
surance above  named,  at  the  rate  charged  by  the  majority  of  the  stock 
companies  engaged  in  fire  Insurance  business  in  the  locality  In  which 
this  risk  is  situated,  then  it  is  understood  and  agreed  that  the  amount 
of  insurance  contracted  for  herein  and  all  claims  for  losses  hereon  shall 
be  reduced  pro  rata  on  the  several  and  separate  items  thereof."  Held, 
that  the  purpose  of  the  provision  was  to  put  the  insurance  on  a  stock 
company  basis;    the  criterion  being  the  average  rate  which  would  be 

•For  other  cases  see  same  topic  6  |  nuhbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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charged  by  such  companies  "on  the  property  hereby  insured**  and  was  to 
be  determined  by  taking  the  stock  company  rate  there  in  vogue  on  the 
same  kind  of  property  and  not  the  ayerage  on  all  dasses  without  regard 
to  the  nature  of  the  risk. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  {  173.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  by  the  Warsaw-Wilkinson  Company  against  the  Exchange 
Mutual  Fire  Insurance  Company.  Judgment  for  plaintiff  for  want  of 
a  sufficient  affidavit  of  defense,  and  defendant  brings  error.    Reversed. 

H.  B.  Gill,  for  plaintiff  in  error. 

R.  M.  Schick,  for  defendant  in  error. 

Before  BUFFINGTON,  Circuit  Judge,  and  ARCHBALD  and 
CROSS,  District  Judges. 

ARCHBALD,  District  Judge.  This  was  an  action  on  a  fire  insur- 
ance policy  for  $7,500.  The  value  of  the  property  insured  was  $33,000, 
and  the  loss  was  $12,000,  distributed  in  various  amounts  over  the 
building  and  its  contents ;  the  total  insurance  being  some  $19,800,  and 
the  defendant's  share,  on  the  basis  that  the  policy  held  good  for  the 
face  of  it,  being  $2,505.58,  for  which  amount  suit  was  brought.  The 
defendant  disputes  its  liability  for  this  amount,  and  contends  that  it  is 
only  liable  for  $1,721.72 ;  there  being  a  clause  in  the  policy  by  which  the 
amount  for  which  it  was  written  was  to  be  reduced  under  certain  cir- 
cumstances, which  clause  it  is  claimed  is  operative  here,  and  reduces 
the  policy  to  $5,158,  instead  of  $7,500,  with  a  corresponding  reduction 
in  the  amount  due  on  it.  The  company  is  a  mutual  company,  and  the 
insurance  was  effected  by  the  deposit  of  $102.73,  by  way  of  premium, 
and  the  agreement  on  the  part  of  the  insured  to  pay  such  charges  as 
might  be  levied  by  the  directors  against  it.  And  the  clause  having  evi- 
dently been  inserted  in  the  policy  for  the  protection  of  the  company 
against  too  low  a  rate,  the  question  here  is  the  construction  to  be  given 
to  it,  and  whether  a  case  is  made  out  within  it. 

The  clause  of  the  policy  reads  as  follows : 

"If  the  deposit  made  by  the  insured  at  the  time  this  policy  is  issued  should 
be  less  than  the  premium  which  would  be  payable  on  the  property  hereby 
insured  for  the  amount  of  insurance  above  named,  at  the  rate  charged  by  the 
majority  of  the  stock  companies  engaged  in  fire  insurance  business  in  the  lo- 
cality in  which  this  risk  is  situated,  then  it  is  understood  and  agreed  that  the 
amount  of  insurance  contracted  for  herein  and  all  claims  for  losses  hereon 
shall  be  reduced  pro  rata  on  the  several  and  separate  items  thereof." 

The  defendant  filed  an  affidavit  of  defense,  which  embodied  its  con- 
tentions and  tendered  judgment  for  $1,721.72.  But  the  plaintiff,  not 
satisfied  with  that,  and  conceiving  that  no  defense  was  shown  to  the 
whole  amount  claimed,  took  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  which  the  court  made  absolute ;  the  views  en- 
tertained with  regard  to  it  being  expressed  as  follows : 

'The  plaintiff  contends  that  the  word  'charged,'  used  in  the  provision  of 
the  policy  above  set  forth,  should  be  construed  to  have  reference  only  to  rates 
charged  by  stock  companies  in  insuring  the  same  property  as  that  covered 

«For  oUier  cmm  lee  same  topic  ft  (  numbxb  in  Deo.  it  Am.  Digi.  1907  to  date,  it  Rep'r  Indexes 
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by  the  policy  sued  on.  Indeed,  the  plaintiff  goes  further  and  Insists  that,  tin- 
less  the  plaintiff's  property  was  actually  Insured  by  a  majority  of  the  stock 
companies  engaged  in  fire  insurance  business  in  Warsaw,  the  place  where  the 
plaintiff's  property  was  located,  the  quoted  provision  of  the  policy  is  wholly 
Inapplicable  to  the  present  case.  But  I  think  the  fair  meaning  of  the  lan- 
guage Is  that  if  $102.73  was,  when  the  plaintiff's  policy  was  Issued,  less  than 
the  premium  then  charged  by  the  majority  of  stock  companies  then  engaged 
in  fire  insurance  business  in  the  locality  where  the  plaintiff's  property  was 
situated  for  insuring  property  in  that  locality,  the  maximum  indenmlty  of 
$7,500  mentioned  in  the  policy  sued  on  should  be  correspondingly  reduced. 
The  defendant,  however,  is  not  satisfied  with  either  of  these  constructions. 
Its  contention  is  that  the  language  means  that  the  maximum  indemnity  of 
the  policy  shall  be  reduced  if  the  $102.73  was,  when  the  plaintiff's  policy  was 
issued,  less  than  the  premium  then  charged  by  the  majority  of  stock  com- 
panies then  engaged  in  fire  insurance  business  in  the  locality  where  the  plain- 
tiffs  property  was  situated,  for  insuring  property  like  or  similar  to  that  of 
the  plaintiff.  Such,  evidently,  is  the  construction  on  which  the  aflSdavit  of 
defense  rests.  But  what  right  has  the  court  thus  to  limit  the  meaning  of  the 
words  of  the  policy?  If,  when  the  plalntifTs  policy  was  Issued,  much  the 
larger  part  of  the  property  insured  In  Warsaw  by  the  majority  of  the  stock 
companies  engaged  in  fire  Insurance  business  there  was  limited  to  a  class  of 
better  risks  than  the  plaintiflTs  property,  and  therefore  was  insured  at  low 
rates,  has  not  the  defendant  bound  itself  to  take  those  low  rates  into  consid- 
eration in  estimating  the  maximum  indenmlty  of  the  policy  sued  on?  Would 
it  be  permitted.  In  such  case,  to  consider  only  the  higher  rates  for  risks  like 
or  similar  to  the  risk  of  the  policy  sued  on?  There  is  nothing  in  the  policy 
that  permits  the  defendant  to  take  only  a  particular  class  of  property  in- 
sured in  Warsaw  as  the  basis  on  which  to  estimate  the  maximum  indemnity. 
As  I  read  the  policy,  the  only  way  of  ascertaining  *the  rate  charged  by  the 
majority  of  the  stock  companies  engaged  in  fire  insurance  business  In  the 
locality  in  which  this  risk  is  situated'  Is  by  getting  the  names  of  all  the  stock 
companies  which,  at  the  date  of  the  issue  of  the  plaintiff's  policy,  had  out- 
standing fire  Insurance  In  Warsaw,  learning  the  rates  charged  by  those  com- 
panies for  such  outstanding  insurance,  regardless  of  the  nature  of  the  risks, 
and  then  determining  the  question  from  the  data  thus  obtained.  It  may  be 
that  such  a  rule  is  an  unbusinesslike  one  for  an  insurance  company  to  es- 
tablish. But,  in  my  judgment,  it  is  the  rule  the  defendant  has  made.  Cer- 
tainly, there  is  no  authority  for  the  court  to  read  into  the  policy  the  words 
of  limitation  which  are  found  in  the  affidavit  of  defense.  When  policies  of 
insurance  are  obscure  they  are  Invariably  construed  most  strongly  against 
the  company  Issuing  them.  Much  less,  then,  may  an  insurance  company  in- 
sert into  the  plain  language  of  a  policy  issued  by  it  words  limiting  its  lia- 
bility." 

The  opinion  which  is  thus  expressed  does  not  in  our  judgment  give 
proper  effect  to  the  provisions  of  the  policy  or  the  defense  set  up  by 
the  affidavit  under  it.  The  clause  in  controversy  in  terms  provides  for 
a  reduction  of  liability  from  the  amount  for  which  the  policy  is  writ- 
ten upon  certain  specified  conditions ;  these  conditions  in  substance  be- 
ing that,  if  the  deposit  made  by  the  insured  by  way  of  premium,  at  the 
time  of  taking  out  the  insurance,  is  less  than  would  be  payable  on 
the  property  insured,  for  the  amount  of  insurance  named  in  the  policy, 
at  the  rate  charged  by  a  majority  of  the  stock  companies  engaged  in 
business,  in  the  locality  of  the  risk,  then  the  amount  of  insurance  con- 
tracted for  is  to  be  reduced  proportionately.  The  insurance,  in  other 
words,  is  to  be  put  on  a  stock  company  basis,  as  determined  by  the  rate 
charged  by  a  majority  of  such  companies  doing  business  in  the  vicinity. 
The  criterion  of  this  is  the  stock  company  rate  there  in  vogue,  on  the 
same  kind  of  property,  and  not  the  average  on  all  classes  without  re- 
gard to  the  nature  of  the  risk,  as  held  by  the  court  below,  which  is  a 
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clear  departure  from  the  terms  of  the  policy.  It  is  only  by  taking  the 
stock  company  rates  on>  similar  property  in  the  neighborhood  that  it 
can  be  determined  what  the  stock  company  rate  would  be  on  the  prop- 
erty insured,  which  rate  by  comparison  is  to  decide  the  extent  of  lia- 
bility on  the  policy ;  the  agreement  being  that,  if  the  deposit  made  by 
way  of  premium  is  less  than  this,  there  shall  be  a  corresponding  re- 
duction. Expressed  briefly,  the  deposit  made  was  to  pay  for  the  same 
amount  of  insurance  that  it  would  have  bought  on  the  property  in- 
sured from  the  majority  of  the  stock  companies  having  risks  in  that 
locality,  and  no  more  than  that,  notwithstanding  the  amount  for  which 
it  was  written.  And  this  could  only  be  judged  by  the  rates  charged  by 
such  companies  on  the  same  kind  of  property.  There  is  no  ambiguity 
in  this,  nor  does  it  read  into  the  policy  limitations  not  found  in  it.  It 
is  simply  taking  the  policy  as  it  stands,  and  giving  it  its  natural,  not  to 
say  unavoidable,  construction.  And  by  contrast  the  construction  given 
it  in  the  court  below,  by  which  it  was  held  that,  in  order  to  determine 
how  much  insurance  the  deposit  made  would  buy  at  the  rates  charged 
by  a  majority  of  the  stock  companies  doing  business  in  the  locality,  all 
the  outstanding  insurance  of  those  companies  there  must  be  taken,  re- 
gardless of  the  nature  of  the  risks,  imported  into  the  policy  something 
not  found  in  it,  nor  entitled  by  any  authorized  implication  to  be  brought 
into  it. 

This  being  so,  the  affidavit  of  defense  was  sufficient,  and  judg- 
ment could  not  rightly  be  given  in  the  face  of  it  for  more  than  was 
there  admitted.  Pursuing  the  terms  of  the  policy,  it  was  there  express- 
ly averred,  that: 

*'The  deposit  of  $102.73  made  by  the  plaintiff  was  less  than  the  premium 
which  would  be  payable  on  the  property  Insured  by  the  policy  sued  on  for  the 
amount  of  insurance  named  therein  at  the  rate  charged  by  the  majority  of 
the  stock  companies  engaged  in  fire  Insurance  business  in  the  locality  in 
which  the  risk  was  situated." 

Not  stopping  with  this,  it  was  further  averred  that  the  $102.73  de- 
posited by  the  plaintiff  was  at  the  rate  of  $1.29  per  $100  of  insurance 
on  the  buildings,  and  $1.42  on  the  contents,  and  that  the  rates  charged 
by  a  majority  of  the  stock  companies  engaged  in  the  fire  insurance  busi- 
ness, in  that  locality,  when  the  policy  was  issued,  was  $1.84  per  $100 
for  like  insurance  on  such  buildings,  and  $2.09  on  the  contents ;  these, 
as  it  is  said,  being  the  rates  charged  by  such  companies  for  similar  in- 
surance upon  the  risk  expressed  in  the  policy  in  suit,  which  reduced 
accordingly  the  amount  of  insurance  contracted  for,  the  total  amount 
of  insurance  upon  this  basis  for  which  the  defendant  was  liable  being 
$5,158,  and  its  proportionate  amount  of  the  loss  incurred  being  $1,721.- 
12,  which  sum  it  was  at  all  times  willing  to  pay,  constituting  as  it  did 
the  amount  for  which  alone  it  was  liable.  The  defendant  in  these  aver- 
ments brought  itself  squarely  within  the  clause  of  the  policy  invoked, 
by  which,  as  we  construe  it,  it  was  protected  from  any  larger  liability 
than  it  admitted,  and  it  was  error  therefore  to  give  judgment  for  more 
than  that. 

There  are  other  contentions  made  by  counsel  for  the  plaintiff  in  or- 
der to  sustain  the  judgment,  but  it  is  not  necessary  to  notice  them. 

The  judgment  is  reversed,  and  a  procedendo  awarded. 
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(181  Fed,  104.) 

UNION  CARBIDE  CO.  v.  AMERICAN  CARBIDE  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  29,  1910.) 

No.  22G. 

1.  Patents  (§  42*) — Novelty— Chemical  Compound— Change  of  Fobm. 

A  chemical  compound  in  a  new  form  may  be  patentable  where  by  rea- 
son of  its  greater  pur*ty  or  efficiency  or  of  its  comparative  cheapness  it 
is  made  a  c-onmierdal,  Instead  of  merely  a  laboratory,  product 

[E)d.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  49;  Dec.  Dig. 
»42.*] 

2.  Patents   (§   328*) — Validity   and   Infringement— Crystalline   Calcium 

Cabbide. 

The  Wlllson  patent,  No.  541,138,  for  "crystalline  calcium  carbide,  ex- 
isting as  masses  of  aggregated  crystals,"  discloses  patentable  novelty, 
although  calcium  carbide  was  previously  produced  in  laboratory  experi- 
ments in  an  amorphous  condition ;  the  result  of  the  patentee's  discovery 
being  a  commercially  new  product  of  great  utility.  Nor  is  such  patent 
anticipated  by  the  Woehler  process,  published  in  1862,  the  product  of 
which  is  not  shown  to  be  crystalline,  nor  Invalid  because  of  prior  public 
use  for  more  than  two  years,  it  not  being  shown  that  such  use  was  for 
other  than  exx)erimental  purposes.  While  the  patent  is  limited  to  that 
form  of  crystalline  carbide  which  exists  as  masses  of  aggregated  crystals, 
it  is  immaterial  whether  such  crystals  are  perfect  or  imperfect;  both 
forms  being  within  its  tenns.    As  so  construed,  held  infringed. 

[Utility,  extent  of  use,  and  commercial  success  as  evidence  of  Inven- 
tion, see  note  to  Doig  v.  Morgan  Machine  Co.,  59  C.  C.  A.  620.] 

3.  WoBDS  AND  Purases—* 'Calcium  Carbide." 

Calcium  carbide  is  a  combination  of  calcium  and  carbon  in  the  propor- 
tion of  one  part  of  calcium  (Oa)  to  two  parts  of  carbon  (C),  and  is  ex- 
pressed in  the  chemical  formula  CaC2.  The  principal  use  of  calcium  car- 
bide is  to  make  acetylene  gas  which  is  used  for  illuminating  purposes. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

Suit  in  equity  by  the  Union  Carbide  Company  against  the  American 
Carbide  Company.  Decree  for  defendant  (172  Fed.  120)  and  complain- 
ant appeals.    Reversed. 

Appeal  from  a  decree  dismissing  the  bill  in  a  suit  to  restrain  the 
alleged  infringement  of  letters  patent  No.  541,138,  granted  June  18, 
1895,  to  Thomas  L.  Willson  for  an  alleged  "new  and  useful  product 
existing  in  the  form  of  crystalline  calcium  carbide,"  and  assigned  to 
the  complainant.  This  suit  may  properly  be  designated  the  '^product 
suit"  to  distinguish  it  from  another  suit  pending  between  the  same 
parties  called  the  "process  suit." 

Edward  N.  Dickerson  and  Louis  C.  Raegener,  for  appellant 
Charles  Neave  and  Willis  Fowler,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge,  The  patentee  states  at  the  commencement 
of  his  specification: 

"This  invention  relates  to  the  production  of  a  new  form  of  crystalline  cal- 
cium carbide. 

•For  oUier  cases  see  same  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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''Before  my  invention  calcium  carbide  had  existed  in  an  amorphous  condi- 
tion, due  either  to  the  method  of  its  preparation  or  the  impurities  contained 
in  it. 

.  "By  my  invention  herein  described  calcium  carbide  is  produced  in  a  new 
form,  namely,  in  crystalline  condition,  having  a  bluish  or  purplish  iridescence. 
The  carbide  so  existing  is  in  a  condition  particularly  applicable,  on  account 
of  its  purity,  for  conversion  into  other  compounds^" 

The  specification  then  describes  the  process  followed  to  obtain  the 
product.  The  patentee  states,  in  substance,  that  he  takes  mechanically 
powdered  coke  and  lime  in  the  proportion  of  35  per  cent,  of  coke  and 
65  per  cent,  of  lime,  thoroughly  mingles  them  by  mechanical  means, 
and  subjects  them  to  the  action  of  an  electric  current  in  a  furnace. 
He  further  states  that  the  action  of  the  current  upon  the  material  is 
a  smelting  action,  and  that  the  fused  calcium  carbide  when  allowed  to 
cool  crystallizes,  and,  when  broken,  shows  iridescent  surfaces. 

The  patent  contains  but  a  single  claim,  which  is  as  follows : 

"As  a  new  product,  crystalline  calcium  carbide  existing  as  masses  of  ag- 
gregated crystals,  substantially  as  described.'' 

The  defenses  are: 

(1)  That  the  patent  is  invalid  because  there  is  no  patentable  novelty 
in  the  crystalline  form  of  calcium  carbide. 

(2)  That  the  patent  is  invalid  because  it  is  anticipated  by  the  Woeh- 
ler  carbide. 

(3)  That  the  patent  is  invalid  because  the  product  was  in  public  use 
more  than  two  years  prior  to  the  filing  of  the  application. 

(4)  That  the  defendant  does  not  infringe. 

Before  examining  the  defenses,  it  will  be  well  to  consider  briefly  the 
chemical  composition  of  the  product  in  question,  its  properties,  the 
uses  to  which  it  is  put,  and  the  forms  which  it  takes. 

Calcium  carbide  is  a  combination  of  calcium  and  carbon  in  the  pro- 
portion of  one  part  of  calcium  (Ca)  to  two  parts  of  carbon  (C)  and  is 
expressed  in  the  chemical  formula  CaC^.  When  calcium  carbide 
(CaCs)  is  placed  in  water  (H2O)  the  carbon  unites  with  the  hydrogen 
of  the  water  and  forms  acetylene  gas  (C2H2)  leaving  lime  (CaO)  as 
the  residue.  Acetylene  gas  is  employed  for  illuminating  purposes,  and 
has  come  into  general  use  during  the  last  decade.  The  principal  use 
of  calcium  carbide  is  to  make  this  gas. 

In  considering  the  form  of  the  product  we  note  at  the  outset  that 
bodies  in  general  are  divided  into  two  classes :  (1)  Crystalline  and  (2) 
noncrystalline  or  amorphous.  A  crystalline  body  consists  of  or  is  made 
of  crystals  and  a  crystal  is  defined  in  Webster's  Dictionary  as  follows : 

"The  regular  form  bounded  by  plain  surfaces  which  a  substance  tends  to 
assume  in  solidifying,  through  the  inherent  power  of  cohesive  attraction." 

It  appears  that  calcium  carbide  under  different  conditions  takes  both 
the  crystalline  and  the  amorphous  forms.  The  specification  itself 
states,  as  we  have  seen,  that  the  substance  had  existed  in  an  amorphous 
form  prior  to  the  invention,  and  the  patent  relates  solely  to  the  crystal- 
line form.  Whether  it  is  broad  enough  to  entirely  cover  that  form 
will  later  be  considered. 

Taking  up  now  the  different  defenses,  the  defendant  in  the  first 
place  contends  that,  even  if  the  patent  broadly  covers  crystalline  cal- 
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cium  carbide  and  even  if  all  the  calcium  carbide  of  the  prior  art  were 
amorphous,  still  crystalline  carbide  is  not  patentably  novel.  It  is  said 
that  the  patent  is  not  for  a  new  product,  but  for  a  new  form  of  an  old 
product,  having"  the  same  composition,  properties  and  uses  as  the  old. 

This  contention  requires  us  to  examine  to  some  extent  the  history 
of  calcium  carbide  and  to  cover  some  of  the  ground  of  the  second 
defense — the  alleged  anticipation  by  the  Woehler  product. 

Acetylene  gas  made  from  substances  other  than  calcium  carbide  was 
discovered  in  1836  and  different  articles  about  it  were  later  published. 
In  1862,  Woehler,  a  German  chemist,  for  the  first  time  published  in 
a  chemistry  year  book  an  article  regarding  the  formation  of  acetylene 
from  calcium  carbide  and  to  some  extent  indicated  the  process  of  mak- 
ing the  latter  product.  This  article  is  printed  in  full  in  the  footnote,^ 
but  the  especially  material  part  of  it  is  contained  in  the  following 
lines  at  the  beginning: 

"At  a  very  high  temperature  a  caldum  carbide  can  be  iwoduced  from  the 
alloy  of  zinc  and  calcium  prepared  by  Caron,  in  contact  with  carbon,  whose 
mode  of  formation  and  characteristic  will  be  given  later." 

As  will  be  observed,  the  remainder  of  the  article  describes  the  prop- 
erties of  the  compound — its  decomposition  with  water  and  the  forma- 
tion of  acetylene  gas — and  the  characteristics  of  the  gas,  but  says  noth- 
ing more  about  the  process  of  making  the  carbide.  There  is  nothing 
to  indicate  that  that  which  Woehler  did  was  anything  more  than  to 
make  and  describe  a  laboratory  experiment,  and,  although  his  work 
was  generally  recognized  in  treatises  upon  chemistry,  it  does  not 
appear  that  any  appreciable  amount  of  calcium  carbide  was  made  by 
any  person  before  the  present  patentee  came  into  the  field. 

Concededly  the  Woehler  compound  was  the  highest  development  of 
the  prior  art  in  calcium  carbide,  and  so  we  recur  to  the  question  wheth- 
er with  that  compound  in  the  art — assumed  to  be  amorphous  for  the 
purposes  of  the  present  discussion — there  was  patentable  novelty  in  the 
crystalline  form. 

In  determining  the  question  of  patentable  novelty,  there  can  be  no 
hard  and  fast  rule.  Each  case  must  be  decided  upon  its  own  facts. 
Mere  change  of  form  in  and  of  itself  does  not  disclose  novelty.  A 
new  article  of  commerce  is  not  necessarily  a  new  article  patentable  as 
such.  But  patentable  novelty  in  a  case  like  the  present  may  be  founded 
upon  superior  efficiency ;  upon  superior  durability,  including  the  ability 

i"At  a  very  high  temperature  a  calcium  carbide  can  be  produced  from  the 
alloy  of  zinc  and  calcium  prepared  by  Caron,  in  contact  with  carbon,  whose 
mode  of  formation  and  characteristic  will  be  given  later.  This  compound 
has  the  remarkable  property  to  decompose  with  water  into  calcium  hydrate 
and  acetylene  gas  C2  H2  the  same  hydrocarbon  which  was  first  discovered 
by  Davy  and  which  more  recently  has  been  produced  by  Berthelot,  not  only 
by  the  decomposition  of  different  organic  substances  at  a  red  heat,  but  also 
directly  from  carbon  and  hydrogen  under  the  influence  of  the  electric  arc. 
The  gas  produced  by  means  of  this  calcium  carbide  has  not  yet,  it  is  true, 
been  analyzed,  but  it  is  characterized  by  the  three  distinguishing  properties 
of  acetylene,  namely,  to  bum  with  a  brilliant  smoky  flame,  to  explode  with 
chlorine  gas  even  in  diffused  light  with  the  phenomenon  of  flre,  and  the  sep- 
aration of  carbon,  and  to  precipitate  from  an  ammonlacal  silver  solution  the 
compound  which  explodes  so  violently  when  heated." 
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to  retain  a  permanent  form  when  exposed  to  the  atmosphere ;  upon  a 
lesser  tendency  to  breakage  and  loss ;  upon  purity,  and,  in  connectiwi 
with  other  things,  upon  comparative  cheapness.  So,  as  supplementing 
other  considerations,  commercial  success  may  properly  be  compared 
with  mere  laboratory  experiments. 

Now,  broadly  comparing  amorphous  and  crystalline  carbides,  we 
are  convinced  that  the  complainant's  expert  was  substantially  correct 
in  testifying  as  follows : 

"Usually  speaking  the  amorphous  substance  is  less  dense,  more  soluble, 
has  a  lower  melting  point  and  less  hardness.  That  would  seem  to  mean  that 
In  all  probability,  even  between  equally  pure  compounds,  that  bulk  for  bulk, 
the  yield  of  gas  in  the  case  of  the  amorphous  compound  would  be  smaller, 
that  the  tendency  to  breakage  would  be  greater,  both  because  the  substance 
is  more  porous  and  less  hard,  that  for  such  matters  as  transportation  and 
dangerous  dust  the  amorphous  would  be  the  Inferior  material  even  if  equally 
pure.  In  my  opinion,  however,  the  amorphous  carbide  is  far  less  likely  to  be 
pure  or  equally  pure  with  the  crystalline,  because  heterogeneity  and  quantity 
of  impurity  are  great  helps  in  formation  of  the  amorphous  compound.  If 
more  impure,  it  is  obvious  that  the  yield,  bulk  for  bulk.  Is  still  less  than  with 
the  pure  material,  and  that  the  amount  of  residue  after  use  is  greater." 

And,  if  we  turn  specifically  to  the  Woehler  product  as  it  was  made 
before  the  application  for  the  patent  in  suit,  we  reach  similar  conclu- 
sions. The  Woehler  publication  is  meager.  All  that  is  said  about  the 
preparation  of  calcium  is  contained  in  a  single  sentence.  No  informa- 
tion is  given  concerning  the  proportions  of  the  ingredients,  their  prep- 
aration, or  other  similar  matters  necessary  to  an  understanding  of  the 
process.  Still  it  seems  that,  whenever  before  the  time  of  the  present 
patent  the  compound  was  prepared  in  accordance  with  what  informa- 
tion the  article  did  furnish,  the  result  was  a  black  pulverulent  mass. 
This  powdery  material  was  worthless  commercially,  and  was  never 
commercially  used.  It  would  be  unfit  for  use  in  gas  generators,  and 
we  are  satisfied  would  rapidly  deteriorate  when  exposed  to  the  air. 
The  product  of  the  patent  is  more  durable.  It  is  hard,  compact,  and 
so  unlike  the  powdery  mass  as  almost  to  amount  to  a  new  body.  More- 
over, we  think  the  complainant  correct  on  its  contention  that  the  iri- 
descent surfaces  of  the  crystalline  carbide  would  protect  it  to  some — al- 
though, perhaps  slight — extent  from  atmospheric  action. 

It  is  also  quite  clear  that  Woehler  published  a  mere  result  of  a  lab- 
oratory experiment  which  was  put  to  no  practical  use.  Crystalline 
carbide,  on  the  other  hand,  has  been  a  great  commercial  success,  and 
has  furnished  the  foundation  for  important  industries. 

Taking  the  Woehler  compound  as  it  was  made  before  Willson  ap- 
plied for  his  patent,  we  are  satisfied  that  the  product  of  the  patent 
marked  a  patentable  advance  over  it.  And  if  we  also  make  compari- 
sons in  the  light  of  the  recent  experiments  made  in  behalf  of  the 
defendant — which  we  will  consider  later  and  will  not  now  discuss — 
It  is  sufficient  to  say  that  our  conclusion  is  not  changed.  We  think 
that  there  is  a  patentable  difference  between  the  later  product  and  the 
product  of  the  patent,  although  such  difference  exists  in  less  degree 
than  in  the  case  of  the  earlier  Woehler  product. 

For  these  reasons,  it  is  held  that  the  product  possesses  the  requisite 
patentable  novelty.    And  we  must  regard  this  conclusion  as  not  only 
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well  founded  in  law,  but  as  most  just.  To  hold  an  important  discovery 
which  has  given  to  the  world  a  commercially  new  product — a  product 
the  high  utility  of  which  must  be  conceded — not  entitled  to  protec- 
tion for  want  of  novelty,  would,  as  it  seems  to  us,  be  applying  the 
patent  statute  to  defeat  its  fundamental  purposes. 

The  defendant's  second  defense,  as  we  have  noted,  is  that  the  patent, 
if  broadly  for  crystalline  calcium  carbide,  is  invalid,  because  it  is  an- 
ticipated by  the  Woehler  carbide. 

Our  examination  of  the  first  defense  covers  most  of  the  ground  nec- 
essary to  be  examined  in  considering  this  defense.  But  there  are 
essential  distinctions.  It  was  assumed  in  considering  the  first  defense 
that  the  Woehler  product  was  amorphous.  But  such  assumption  was 
for  the  purpose  of  testing  that  defense  only.  If  the  Woehler  com- 
pound were  amorphous,  it  manifestly  did  not  anticipate  the  crystalline 
product  in  view  of  the  differences  between  the  forms  already  pointed 
out.  To  anticipate,  the  Woehler  compound  must  be  shown  to  be 
crystalline,  and  the  defendant  in  the  present  defense  strenuously  insists 
that  it  is  crystalline.  It  is  not  shown  that  any  of  the  Woehler  com- 
pound which  was  made  before  the  application  for  the  patent  was 
crystalline,  and,  indeed,  we  think  the  testimony  tends  to  show  that  it 
was  amorphous.  But  it  is  contended  that  experiments  made  by  the 
defendant's  witnesses  for  the  purposes  of  this  suit  demonstrate  the 
crystallinity  of  the  Woehler  carbide.  Now,  as  already  pointed  out, 
the  Woehler  article  furnished  very  little  information  concerning  the 
process  of  making  calcium  carbide.  Practically,  all  it  said  was  that 
at  a  high  temperature  calcium  carbide  could  be  produced  from  an 
alloy  of  zinc  and  calcium  in  contact  with  carbon.  Woehler  was  making 
note  of  a  laboratory  experiment  evidently  employing  minute  amounts 
of  material,  and  seems  to  have  been  more  interested  in  the  forma- 
tion of  acetylene  from  the  carbide  than  in  the  formation  of  the  carbide. 

The  defendant's  experts  in  following  the  Woehler  process  used 
considerable  amounts  of  material  in  a  furnace,  applied  a  high  degree 
of  heat  for  a  long  time,  and  obtained  a  hard,  compact  mass  of  ma- 
terial having  no  resemblance  to  the  Woehler  product  as  already  de- 
scribed, viz.,  a  black  powdery  substance.  Without  discussing  the  de- 
tails of  the  experiments,  it  is  enough  to  say  that  we  are  not  at  all 
satisfied  that  the  defendant's  experts  in  producing  their  compound 
did  no  more  than  follow  the  teachings  of  the  Woehler  article.  As- 
suming, however,  that  this  compound  was  produced  by  the  Woehler 
process,  the  next  question  is  whether  the  defendant  has  established 
its  crystallinity.  Upon  this  question,  the  testimony  of  the  expert  wit- 
nesses called  by  the  defendant  and  complainant  is  wholly  irreconcilable. 
The  experts  for  the  defendant  testify  that  this  compound  does  exist 
in  a  crystalline  condition.  On  the  other  hand,  the  experts  for  the  com- 
plainant testify  that  the  calcium  carbide  is  not  crystalline,  although 
they  say  that  the  compound  does  contain  another  substance — calcium 
cyanamide — in  crystalline  form.  It  would  serve  no  useful  purpose  to 
review  this  conflicting  testimony  nor  to  discuss  the  reasons  pro  and 
con  given  by  the  experts.  It  is  sufficient  to  say  that  upon  careful  con- 
sideration of  the  testimony  we  are  not  satisfied  that  the  carbide  of  tjie 
experiments  was  crystalline.     The  burden  is  upon  the  defendant  to 
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establish  crystallinity,  not  upon  the  complainant  to  disprove  it,  and, 
among  other  things,  we  cannot  ignore  the  possibility  that  the  defend- 
ant's witnesses  may  have  attributed  the  crystallinity  of  the  calcium 
cyanamide  in  the  product  to  the  calcium  carbide.  Consequently  the 
Woehler  product,  whether  correctly  represented  by  the  earHer  com- 
pound or  by  the  result  of  the  recent  experiments,  must  be  held  not  to 
anticipate. 

The  defendant's  third  defense  is  that  the  patent  in  suit  is  invalid 
because  the  claimed  product  was  in  public  use  for  more  than  two  years 
prior  to  the  filing  of  the  application.  The  application  for  the  patent  is 
dated  March  4,  1895,  so  that  we  must  see  whether  a  public  use  of  the 
product  prior  to  March  4,  1893,  is  established. 

We  find  experimental  uses  of  the  product  before  that  time.  We  find 
that  Lord  Kelvin  in  a  foreign  country  put  some  of  the  carbide  in  water, 
and  lighted  the  gas  which  was  generated.  We  find  that  the  patentee 
gave  samples  of  the  product  to  different  persons  for  experimental 
purposes.  But  it  is  well  settled  that  an  inventor  has  the  right  to  ex- 
periment in  perfecting  his  invention  and  demonstrating  its  utility,  and 
we  are  not  satisfied  that  the  patentee  in  this  case  did  anything  more. 
We  think  that  the  proof  fails  to  establish  that  there  was  any  public  use 
of  the  invention  more  than  two  years  prior  to  the  application  for 
the  patent. 

The  fourth  defense  is  that  the  defendant  does  not  infringe,,  and  the 
examination  of  this  defense  requires  the  consideration  of  the  construc- 
tion to  be  placed  upon  the  claim  of  the  patent.  Ordinarily,  in  inter- 
preting a  claim,  we  should,  at  the  outset,  seek  to  ascertain  its  mean- 
ing from  the  language  used.  But  in  view  of  the  contentions  of  the 
parties  and  of  the  decision  of  the  Circuit. Court,  we  think  it  preferable 
in  this  case  to  first  trace  the  passage  of  the  claims  of  the  patent  through 
the  Patent  Office. 

The  file  wrapper  of  the  patent  shows  that  Willson's  original  claim 
was  as  follows: 

"As  a  new  product,  crystaHine  calcium  cait)ide  having  a  bluish  iridescence, 
substantially  as  described.'* 

This  claim  was  rejected,  and  the  applicant  then  filed  an  amendment 
stating  two  claims,  as  follows : 

"1.  As  a  new  product,  crystalline  calcium  carbide  existing  as  masses  of  ag- 
gregated crj'stals  having  a  bluish  iridescence,  substantially  as  described. 

"2.  As  a  new  product,  crystalline  calcium  carbide,  existing  as  masses  of 
aggregate  crystals,  substantially  as  described.*' 

The  Patent  Office  then  said  that  the  two  claims  were  not  patentably 
different  and  the  applicant  erased  the  first  claim,  leaving  the  second — 
the  present  form — as  the  single  claim  of  the  patent,  which  was  there- 
upon issued. 

It  is  strenuously  urged  by  the  defendant,  and  was  held  by  the  judge 
at  circuit,  that  the  defendant  by  amending  his  claim  in  consequence  of 
the  action  of  the  Patent  Office  deprived  it  of  any  broad  application. 
It  is  said  that  the  applicant  in  his  original  application  having  broadly 
claimed  crystalline  calcium  carbide  and  having  acquiesced  in  the  re- 
jection of  the  claim  cannot  now  contend  .that  "crystalline  calcium  car- 
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bide  existing  as  masses  of  aggregated  crystals"  means  nothing  more 
than  crystalline  carbide.  As  we  think,  this  contention  is  correct.  The 
claim  is  undoubtedly  limited  to  the  form  of  crystalline  carbide  which 
exists  as  masses  of  aggregated  crystals.  There  must  be  an  aggregation. 
The  claim  does  not  cover  an  individual  crystal  nor  any  number  of 
separate  crystals  not  aggregated  or  joined  together.  To  illustrate: 
Had  there  been  a  question  whether  the  Woehler  powdery  substance 
was  amorphous  or  composed  of  minute  separate  and  distinct  crystals, 
the  claim  as  amended  would  have  excluded  it  in  either  case,  While  the 
original  claim  would  have  been  anticipated  by  it  had  it  been  composed 
of  crystals.  That  this  distinction  might  reasonably  have  been  in  the 
mind  of  the  framer  of  the  claim  is  shown  by  the  statement  in  the  de- 
fendant's brief  that  "crystalline  powder"  is  well  known. 

But  it  is  urged  that  the  limitation  of  the  word  "crystalline"  is  not  by 
the  word  "aggregated,"  but  by  the  word  "crystals."  It  is  said  that  the 
phrase  "masses  of  aggregated  crystals"  has  a  specific  and  limited  mean- 
ing— i.  e.,  it  means  "crystal  aggregate,"  which  is  a  union  of  two  or 
more  fully  developed  crystals  as  distinguished  from  "crystalline  ag- 
gregate," which  is  a  mass  of  crystal  grains  devoid  of  their  character- 
istic forms  and  closely  packed  together.  But  we  are  by  no  means  sat- 
isfied that  any  such  fine  distinction  as  this — based  upon  academic 
definitions  in  the  Williams  book — is  so  generally  recognized  by  au- 
thorities upon  crystallography  or  chemistry  that  we  would  be  war- 
ranted in  applying  it  in  construing  the  claim  in  suit,  especially  when 
reading  the  claim  in  connection  with  the  specification.  To  draw  such 
a  distinction  is  to  say  that  there  are  two  forms  of  crystalline  calcium 
carbide:  (1)  Aggregations  of  perfect  or  well-faced  crystals,  and  (2) 
aggregations  of  broken,  confused  crystals.  But  it  is  certain  that 
masses  of  perfectly  developed  crystals  could  not  be  produced  by  the 
process  described  in  the  patent,  and  it  is  not  certain  that  they  could 
be  produced  by  any  known  process.  To  confine  the  claim  of  the  patent 
to  masses  of  perfectly  developed  crystals  would  be,  we  think,  by  a 
strained  construction  to  read  out  of  the  claim  the  only  product  pro- 
ducible by  the  process  of  the  patent  and  to  deny  protection  to  a  mer- 
itorious invention. 

In  our  opinion  the  patent  covers  crystalline  carbide  when  the  crystals 
are  aggregated  in  masses,  whether  such  crystals  be  perfect  or  imper- 
fect, and,  as  it  is  admitted  that  there  are  crystals  in  the  defendant's 
carbide  and  as  those  crystals  are  so  aggregated,  we  think  that  the 
product  of  the  defendant  infringes. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  for  the  complain- 
ant for  an  injunction,  an  accounting,  and  costs. 
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(181  Fed.  807.) 

In  re  FRAZIN  &  OPPENHEIM. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    August  16,  1910.) 

No.  303. 

1.  Baitkbtjptct  (J  263*)— Sale  of  Assets— Pubchase  by  Appraiser— Stat- 

utes. 

Neither  an  appraiser  of  a  bankrupt  nor  his  attorney  for  his  benefit  may 
purchase  the  bankrupt's  assets  at  a  public  sale  thereof,  both  because  by 
public  policy  he  Is  as  a  matter  of  law  incapable  of  purchasing  and  un- 
der Bankr.  Act  (Act  July  1,  1898,  c.  541,  30  Stat  565  [U.  S.  Ck)mp.  St 
1901,  p.  3451])  §  70b,  providing  that  all  real  and  personal  property  be- 
longing to  bankrupts*  estates  shall  be  appraised  by  three  ''disinterest^*' 
appraisers  to  be  appointed  by  and  to  report  to  the  court 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  C^ent  Dig.  (  366;  Dec. 
Dig.  S  263.*] 

2.  Bankruptcy  (f  269*) — Invalid  Sale— Vacation. 

Where,  after  an  Invalid  sale  of  a  bankrupt's  assets  to  an  appraiser,  the 
property  was  sold  to  a  corporation  In  which  the  bankrupts'  wives  and  the 
appraiser  had  the  controlling  interests,  the  sale  would  be  set  aside  and 
the  trustee  Invested  with  the  title  to  the  business  and  stock  on  hand, 
though  some  of  the  stock  had  been  sold  in  the  usual  course  of  business 
and  new  stock  purchased  to  take  Its  place ;  the  purchasers  being  restored 
to  their  original  situation  as  nearly  as  possible. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  370;  Dec. 
Dig.  §  269.*] 

3.  Bankruptcy  (§  269*) — Sale  of  Assets — Interest  of  Trustee — Evidence. 

Evidence  held  to  warrant  a  finding  that  a  bankrupt's  trustee  had  no 
Individual  Interest  in  the  sale  of  the  bankrupt's  estate. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  370;  Dec. 
Dig.  §  269.*] 

4.  Bankruptcy  (8  365*) — ^Trustee — Accounting. 

A  bankrupt's  trustee  was  not  bound  to  account  for  profits  made  by  a 
corporation  in  which  he  was  a  stockholder  on  goods  sold  by  the  corpora- 
tion fo  the  receivers  of  the  bankrupt's  estate,  of  which  he  was  one,  In  the 
ordinary  course  of  business  and  In  good  faith,  with  the  approval  of  the 
CO- receiver. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  666;  Dec. 
Dig.  §  365.*] 

Petition  to  Review  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  bankruptcy  proceedings  of  Louis  Frazin  and  Abra- 
ham Morton  Oppenheim,  as  partners.  On  petition  of  Robert  C.  Mor- 
ris, trustee,  to  review  an  order  of  the  District  Court  of  the  Southern 
District  of  New  York,  confirming  a  sale  of  the  bankrupt's  assets.  Re- 
versed and  remanded  for  further  proceedings. 

See,  also,  174  Fed.  713. 

No  finding  of  facts  appears  in  the  record.  The  facts  hereafter  stated,  how- 
ever, are  not  disputed,  and  formed  the  basis  of  the  action  of  the  District 
Court  which  is  sought  to  be  reviewed  in  this  proceeding. 

Early  in  September,  1909,  John  Hoerle,  Clifford  Ludvich,  and  I.  V.  Rosen- 
bach  were  appointed  appraisers  of  the  bankrupt  estate  of  the  firm  of  Frazin 
&  Oppenheim.    On  September  25,  1909,  the  appraisers  signed  an  appraisal  of 

*For  oUier  cases  see  same  topic  &  i  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
104  C.CJk.— 34 
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the  contents  of  one  of  the  stores  belongtog  to  the  estate,  located  at  Sixth  ave- 
nue and  Twenty-Second  street,  New  York  City,  as  follows: 

Stock   $10,662  20 

Fixtures   1,295  30 

Total   •... ,..  $11,957  50 

On  September  28,  1909,  said  appraisers  signed  an  appraisal  of  the  leases 
of  said  store,  fixing  the  value  thereof  at  $4,400.  On  October  1,  1909,  said  ap- 
praisals were  filed  with  the  referee  in  bankruptcy.  On  September  28,  1909, 
said  John  Hoerle — one  of  the  appraisers — entered  into  an  agreement  in  writ- 
ing with  Sallye  Frazln  and  Rose  Oppenheim,  the  wives  of  the  bankrupts,  for 
the  purchase  from  the  trustee  of  said  estate  of  the  stock,  fixtures,  and  leases 
of  said  store,  wherein  said  Hoerle  agreed,  in  substance,  to  produce  a  pur- 
chaser for  said  property  at  the  trustee's  sale  thereof  advertised  to  be  held  on 
September  30,  1909,  provided  the  same  could  be  secured  at  a  price  not  exceed- 
ing $40,000,  and  also  provided  said  wives  of  the  bankrupts  would  repurchase 
from  such  purchaser  at  a  price  10  per  centum  In  advance  of  the  price  paid  to 
the  trustee,  and  wherein  said  wives  agreed  to  repurchase  at  the  advanced 
price  stated  and  to  pay  the  same  within  six  months  from  the  date  of  the 
trustee's  sale.  The  agreement  also  contained  provisions  concerning  the  for- 
mation of  a  corporation  which  might  repurchase,  instead  of  the  wives  of  the 
bankrupts,  the  control  of  such  corporation  by  Hoerle  pending  the  payment 
of  the  price  with  Interest,  the  employment  of  one  of  the  bankrupts  as  man- 
ager, the  furnishing  of  collateral,  etc.  The  parties  had  negotiated  for  several 
days  at  least  regarding  this  agreement — ^whlch  was  most  elaborate  In  its  pro- 
visions— before  it  was  signed. 

Hoerle  arranged  with  one  Struse,  a  lawyer,  to  bid  for  the  property  at  the 
trustee's  sale  which  was  to  be  by  auction.  Accordingly  at  the  sale — ^held  on 
September  30,  1909— Struse  bid  $28,350  for  said  property,  and  his  bid  was 
accepted  and  the  sale  sulmequently  confirmed.  The  testimony  Is  not  entirely 
clear  regarding  Struse's  interest  in  the  transaction.  He  testifies  that  he  was 
equal  partner  with  Hoerle.  Hoerle  testifies  that  Struse  acquired  no  Interest 
in  the  matter  until  after  he  had  made  the  purchase;  that  he  got  Struse  to 
do  the  bidding  because  he  was  a  lawyer,  and  because  he  considered  it  im- 
proper for  him  (Hoerle)  to  bid  because  he  was  an  ofllcial  appraiser. 

Of  the  purchase  price  at  the  sale  $5,000  was  obtained  from  the  wives  of 
the  bankrupts  on  account  of  their  agreement,  and  the  remainder  was  sup- 
plied by  Hoerle,  who  obtained  $12,937.50  thereof  from  Joseph  H.  Wichert, 
the  trustee  of  the  bankrupt  estate.  In  payment,  to  the  extent  of  $12,900.  of 
an  alleged  loan  from  Hoerle  to  Wichert.  The  amount  obtained  from  Wichert 
was  Just  one-half  the  balance  required  after  deducting  the  $5,000  payment 
from  the  purchase  price  plus  an  item  of  rent  falling  due  at  that  time. 

An  application  was  made  to  the  District  (Dourt  to  set  aside  the  aforesaid 
sale,  upon  the  ground,  among  others,  that  it  .was  invalidated  by  the  fact  that 
Hoerle  was  an  ofllcial  appraiser  of  the  estate.  The  District  Court  denied  the 
motion.  This  petition  is  brought  for  the  revision  of  the  aforesaid  action  of 
the  District  Court,  and  also  for  the  revision  of  its  action  in  other  matters  af- 
fecting said  bankrupt  estate.  The  facts  relating  to  such  other  dalnis  for 
relief  are  considered  so  far  as  necessary  in  the  opinion. 

Seldon  Bacon  and  Guthrie  B.  Plante,  for  petitioner. 
Montague  Lessler,  for  respondents  Frazin  et  al. 
J.  T.  Smith,  for  respondents  Wichert  et  al. 
James  C.  Church,  for  respondents  Struse  &  Hoerle. 
Augustus  H.  Skillin,  pro  se  and  for  receivers. 

Before  LACOMBE,  WARD,  and  NO  YES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  of  primary  importance  in  this  case  is  whether  an  official  ap- 
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praiser  of  a  bankrupt  estate  may,  prior  to  the  filing  of  the  appraisal, 
purchase  property  of  the  estate.  The  District  Judge  held  that  he  has 
a  perfect  right  to  become  a  purchaser,  and  the  correctness  of  this  rul- 
ing is  presented  as  a  question  of  law  upon  this  petition  for  revision. 

It  is  a  long-established  principle  of  equity  jurisprudence  that  a 
trustee  cannot  become  a  purchaser  of  the  trust  estate.  And  not  only 
trustees,  strictly  speaking,  but  agents,  attorneys,  and  all  persons  acting 
in  behalf  of  other  persons  and  obtaining  confidential  information  con- 
cerning their  affairs,  cannot  purchase  their  property,  except  under  cer- 
tain restraints  not  necessary  to  be  considered  here.  Lord  St.  Leon- 
ards thus  stated  these  elementary  principles  in  his  treatise  on  Vendors 
and  Purchasers  (Sugden  on  Vend,  and  Purch.  [2d  Am.  Ed.  from  5th 
London  Ed.]  p.  422),  and  his  statement  has  many  times  been  quoted 
with  approval  by  judges  and  text-writers : 

"It  may  be  lafd  down  as  a  general  proposition  that  trustees,  unless  they  are 
nominally  so,  as  trustees  to  perserve  contingent  remainders,  agents,  commis- 
sioners of  bankrupts,  assignees  of  bankrupts,  solicitors  to  the  commission, 
auctioneers,  creditors  who  have  been  consulted  as  to  the  mode  of  sale,  or  any 
persons  who,  by  their  connection  with  any  other  person,  or  by  being  employed 
or  concerned  in  his  affairs,  have  acquired  a  knowledge  of  his  property,  are  in- 
capable of  purchasing  such  property  themselves,  except  under  the  restrictions 
which  will  shortly  be  mentioned;  for,  if  persons  having  a  confidential  char- 
acter were  permitted  to  avail  themselves  of  any  knowledge  acquired  in  that 
capacity,  they  might  be  induced  to  conceal  their  Information,  and  not  to  ex- 
ercise it  for  the  benefit  of  the  persons  relying  upon  their  integrity.  The 
characters  are  inconsistent  'Emptor  emit  quam  minimo  potest,  venditor  ven- 
dit  quam  maximo  i)otest.' " 

The  application  of  these  principles  is  not  dependent  upon  the  en- 
gagement of  one  person  by  another  in  a  confidential  capacity.  There 
need  be  no  contract  of  employment  at  all.  There  need  be  no  formal 
relation  of  trust.  The  disability  grows  out  of  the  duty.  In  our  opinion 
the  rule  of  equity  should  be  so  broadly  applied  as  to  embrace  all  per- 
sons who  have  a  duty  to  perform  with  respect  to  the  property  of  oth- 
ers and  with  the  proper  performance  of  whose  duty  the  character  of 
a  purchaser  of  such  property  may  be  in  any  degree  inconsistent. 

In  King  v.  Remington,  36  Minn.  15,  26,  29  N.  W.  352,  358,  the  Su- 
preme Court  of  Minnesota  said : 

"Nor  is  the  application  of  the  rule  confined  to  a  particular  class  of  persons 
as  guardians,  solicitors,  attorneys,  etc.  It  applies  universally  to  all  who  come 
within  its  principle,  which  principle  is  that  no  party  can  be  permitted  to  pur- 
chase an  interest  in  property  and  hold  it  for  his  own  benefit,  where  he  has  a 
duty  to  perform  in  relation  to  such  property  which  Is  inconsistent  with  the 
character  of  a  purchaser  on  his  own  account  and  for  his  individual  use.*' 

See,  also,  Michoud  v.  Girod,  4  How.  603,  11  L.  Ed.  1076 ;  Gardner 
v.  Ogden,  22  N.  Y.  327,  78  Am.  Dec.  192;  Tracy  v.  Colby,  55  Cal.  67; 
York  Buildings  Associations  v.  Mackenzie,  3  Paton,  378;  Ex  parte 
Hughes,  6  Ves.  617 ;  Ex  parte  James,  8  Ves.  337 ;  Oliver  v.  Court,  8 
Prince,  127 ;  Ex  parte  Burnell,  7  Jur.  116 ;  Poillon  v.  Martin,  1  Sandf . 
Ch.  (N.  Y.)  569. 

^  But  there  are  other  considerations  underlying  these  equitable  prin- 
ciples where  the  question  is  presented  whether  an  officer  of  a  court  who 
has  duties  to  perform  with  respect  to  property  in  the  custody  of  the 
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court  can  buy  it  for  his  own  benefit.  These  are  considerations  of  pub- 
lic policy.  And  no  consideration  of  public  policy  is  deeper  grounded 
upon  fundamental  principles — upon  principles  which  reach  the  very 
foundations  of  judicial  authority — than  that  courts  and  court  officers 
must  be  disinterested  in  the  management  of  estates  committed  to  their 
charge.  It  cannot  be  permitted  that  officers  appointed  by  courts  to 
perform  duties  regarding  property  in  custody  of  the  law  should  specu- 
late therein.  It  cannot  be  permitted  that  court  officials  should  use  their 
official  positions  for  personal  profit.  The  question  is  not  one  of  fraud 
or  good  faith,  of  gain  or  loss  to  the  estate,  in  a  particular  instance. 
The  rule  goes  far  deeper  than  that.  It  is  applicable  in  every  case  in 
order  to  secure  and  maintain  the  impartial  administration  of  justice. 

Upon  no  courts  is  the  obligation  to  enforce  these  principles  of  pub- 
lic policy  greater  than  upon  the  courts  of  bankruptcy  of  the  United 
States.  The  object  of  Congress  in  enacting  the  bankruptcy  laws  was 
to  secure  the  efficient  and  fair  administration  of  estates.  The  one 
thing,  perhaps  more  than  all  others,  which  creditors  and  bankrupt  alike 
have  the  right  to  expect  from  those  having  official  duties  to  perform 
relating  to  the  property  of  the  estate,  is  disinterestedness  in  its  disposi- 
tion and  liquidation. 

The  requirement  of  disinterestedness  appears  in  the  very  section  of 
the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat.  565  [U.  S.  Comp. 
St.  1901,  p.  3451]),  relating  to  the  appointment  and  duties  of  appraisers. 
Section  70b  provides : 

*'A11  real  and  personal  property  belonging  to  bankrupt  estates  shall  be  ap- 
praised by  three  disinterested  appraisers;  they  shall  be  appointed  by,  and  re- 
port to,  the  court.  Real  and  personal  property  shall,  when  practicable,  be 
sold  subject  to  the  approval  of  the  court;  It  shall  not  be  sold  otherwise  than 
subject  to  the  approval  of  the  court  for  less  than  seventy-five  per  centum  of 
its  appraised  value." 

An  appraiser  must  be  primarily  a  disinterested  person.  He  must 
report  to  the  court.  In  certain  contingencies  the  amount  of  the  ap- 
praisal determines  the  validity  of  the  sale.  In  all  cases  the  values  are 
of  the  utmost  importance  in  determining  the  question  of  the  confirma- 
tion of  the  sale. 

The  nature  of  the  position  of  an  appraiser  is  such  that  he  necessarily 
obtains  confidential  information  concerning  the  cost  of  the  property  to 
be  appraised  and  concerning  many  other  matters  affecting  its  value  and 
the  price  to  be  obtained  for  it.  His  duty  is  to  appraise  it  at  a  fair  and 
reasonable  value,  for,  if  it  is  sold  not  subject  to  the  approval  of  the 
court,  only  such  an  appraisal  will  afford  protection  to  the  estate.  But 
a  report  of  the  value  of  property  to  be  sold,  made  by  a  prospective 
bidder  for  it,  could  hardly  be  considered  a  reliable  guide  for  the  action 
of  the  court.  Would  an  appraisal  be  implicitly  relied  upon  in  which 
the  appraiser  reported  that  the  property  was  of  the  value  of  $16,000^ 
but  that  he  had  entered  into  an  agreement  to  bid  $40,000  for  it? 

In  our  opinion  both  the  principles  of  equity  and  the  considerations 
of  public  policy,  which  we  have  examined,  apply  in  the  case  of  an  ap- 
praiser of  a  bankrupt  estate.  The  former  apply  because  the  duties 
which  he  is  required  to  perform  in  relation  to  the  property  of  the  es- 
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tate  are  inconsistent  with  the  character  of  purchaser  upon  his  own 
account.  The  latter  apply  because  he  is  an  officer  of  the  court,  and 
cannot  be  permitted  to  assume  a  position  where  he  might  profit  from 
the  abuse  of  office. 

Whether  an  appraiser  after  filing  his  report  might  be  regarded  as 
so  far  functus  officio  that  he  could  become  the  pu -chaser  of  the  prop- 
erty of  the  estate  need  not  be  determined  here.  For  manifest  reasons, 
there  would  be  less  objection  to  such  a  purchase  than  to  one  made 
while  the  duties  of  the  appraiser  were  uncompleted.  On  the  other 
hand,  it  may  be  that  the  underlying  principles  of  public  policy  go  so 
far  as  to  disable  an  official  appraiser  from  purchasing  from  the  es- 
tate at  any  time  property  which  he  has  valued.  In  the  present  case 
the  property  was  actually  purchased  in  behalf  of  the  appraiser  before 
the  appraisal  was  filed  with  the  referee.  The  date  of  the  appraisal  of 
the  lease  is  the  date  of  the  elaborate  agreement  between  the  appraiser 
and  the  bankrupts'  wives  for  purchasing  and  reselling  the  property. 
It  is  admitted  that  there  were  earlier  negotiations  and  the  date  of  the 
appraisal  of  the  stock  and  fixtures  is  only  three  days  before  the  date  of 
such  agreement.  We  are  fully  satisfied  from  the  record  that  the  ap- 
praiser was  negotiating  with  respect  to  the  purchase  of  the  property 
before  he  signed  the  appraisals. 

Upon  these  facts,  we  are  of  the  opinion  that  the  appraiser,  Hoerle, 
was  as  a  matter  of  law  incapable  of  purchasing  the  property  in  ques- 
tion at  the  trustee's  sale. 

The  fact  that  the  purchase  was  made  through  Struse  is  not  of  im- 
portance if  he  were  Hoerle's  agent — which  seems  to  have  been  the 
real  situation — or  if,  as  he  himself  claims,  he  was  interested  jointly 
with  Hoerle  in  the  transaction.  In  either  case  he  was  affected  equally 
with  Hoerle  by  the  disability  attaching  to  the  latter.  Tracy  v.  Colby, 
supra;  Michoud  v.  Girod,  supra;  Gardner  v.  Ogden,  supra;  2  Pom. 
Eq.  Jur.  §  958. 

Nor  is  it  of  importance  whether  the  price  paid  at  the  sale  was 
adequate.  As  already  indicated,  the  application  of  the  rules  of  equity 
and  consideration  of  public  policy  which  we  have  examined  is  not  de- 
pendent upon  the  question  of  fairness  or  unfairness  in  price.  See 
Michoud  V.  Girod,  supra,  and  other  cases  just  cited.  Moreover,  we 
are  not  altogether  convinced  of  the  fairness  of  the  price  paid  by 
Hoerle — $28,350.  It  did,  indeed,  largely  exceed  the  valuation  which 
he  in  the  capacity  of  appraiser  placed  upon  the  property,  but  it  fell 
far  short  of  the  $40,000  which  he,  in  the  capacity  of  prospective  pur- 
chaser, entered  into  the  agreement  with  the  bankrupts'  wives  to  bid 
for  it. 

We  reach,  then,  the  conclusion  that  the  sale  of  the  property,  both 
with  respect  to  Hoerle  and  Struse,  was  invalid.  And,  while  the  bank- 
rupts' wives  have  acquired  interests  in  such  property  under  their  con- 
tract with  Hoerle,  we  are  clearly  of  the  opinion  that  the  sale  was  in- 
valid as  to  them  also.  The  bankrupts  had  knowledge  of  Hoerle's  posi- 
tion as  appraiser.  They  acted  as  their  wives'  agents  in  the  transaction 
with  him,  and  their  wives  are  chargeable  with  their  knowledge. 
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The  sale  of  the  property  being  invalid,  the  next  question  relates  to 
the  relief  to  be  afforded.  Here  we  are  met  with  a  practical  difficulty. 
The  sale  took  place  on  September  30,  1909.  The  purchasers  have 
carried  on  business  since  that  time;  have  sold  stock  then  on  hand; 
have  purchased  new  stock;  and  have  so  changed  the  situation  that, 
in  case  the  sale  be  set  aside,  it  will  be  difficult  to  restore  the  parties 
to  their  original  situation.  But  these  conditions  would  undoubtedly 
arise  in  any  case  where  an  officer  should  unlawfully  purchase  a  stock 
of  merchandise  and  carry  on  business  pending  protracted  legal  pro- 
ceedings. And,  if  the  fact  that  the  purchaser  by  his  own  acts  has 
brought  about  a  complicated  situation  is  to  lead  to  a  denial  of  full 
relief,  the  right  to  petition  this  court  to  review  the  validity  of  a  com- 
pleted sale  is  of  little  value.  We  think  it  our  duty  to  set  aside  the 
sale  in  question  and  to  leave  it  to  the  District  Court  to  restore  the  par- 
ties, so  far  as  practicable,  to  their  original  situation.  Manifestly  the 
lease,  fixtures,  and  unsold  stock  must  be  restored  to  the  trustee.  So 
the  trustee  is  entitled  to  the  value  of  the  stock  which  has  been  disposed 
of.  On  the  other  hand,  upon  restoring  and  accounting  for  the  prop- 
erty, the  respondents  would  be  entitled  to  the  return  of  the  purchase 
money.  But  what  the  precise  situation  is  which  now  exists  does  not 
appear  upon  the  record,  and  we  expressly  refrain  from  going  into  de- 
tails, and  leave  the  matter  of  adjustment — at  least  in  the  first  instance 
— to  the  District  Court. 

The  remaining  substantial  contentions  of  the  petitioner  relate  to 
the  relations  of  the  trustee  Wichert  to  the  bankrupt  estate. 

It  is  contended  in  the  first  place  that  Wichert  should,  together  with 
the  other  respondents,  be  held  to  make  good  any  loss  arising  from  the 
sale  to  Hoerle.  The  petitioner  is  justified  in  contending  that  there  are 
suspicious  circumstances  tending  to  connect  Wichert  with  this  sale. 
The  fact  that  Hoerle  obtained  a  part  of  the  purchase  money  from  him 
is  not  explained  entirely  satisfactorily  by  the  testimony.  The  District 
Judge,  however,  has  found  in  effect  that  Wichert  acted  in  entire  good 
faith,  and  had  no  interest  in  the  purchase.  Upon  this  petition  for  re- 
vision, we  cannot  question  this  finding  of  fact,  and  must  deny  this 
measure  of  relief  asked  for  against  the  respondent  Wichert. 

It  is  next  contended  that  said  Wichert  should  be  held  to  account  for 
the  profits  of  the  corporation  of  Wichert  and  Gardner  upon  shoes  sold 
to  the  receivers  of  said  bankrupt  estate — ^he  being  at  the  time  of  such 
transactions  one  of  the  receivers. 

The  purchases  in  question  were  made  in  good  faith  with  the  ap- 
proval of  Mr.  Merrill,  the  co-receiver,  and  we  know  of  no  principle 
upon  which  a  receiver,  under  such  circumstances,  is  obliged  to  account 
for  profits  made  by  a  corporation  in  which  he  is  a  stockholder. 

Objection  is  also  made  to  the  compensation  awarded  Wichert  as 
receiver ;  and  it  is  further  claimed  that  he,  together  with  the  other  re- 
spondents, should  be  punished  for  contempt  of  court.  It  is  sufficient 
to  say,  with  respect  to  these  contentions,  that  we  think  no  question  of 
law  is  presented  regarding  them,  and  nothing  else  can  be  determined 
upon  this  petition  for  revision. 
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The  order  of  the  District  Court  in  so  far  as  it  denied  the  motion  to 
set  aside  the  aforesaid  sale  is  reversed  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 


aSl  Fed.  313.) 

WONG  YOU  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  14,  1910.) 

No.  328. 

1.  Statutes  (|  162*)— Repeal— Implied  Repeal  of  Pabtioulab  Act  by  Gen- 

eral Statute. 

a  later  general  statute,  which  in  its  most  comprehensiye  sense  would 
include  that  which  is  embraced  In  an  earlier  particular  enactment,  does 
not  as  a  general  rule,  repeal  the  latter,  but  applies  only  to  such  cases 
within  its  general  language  as  are  not  within  Uie  provisions  of  the  par- 
ticular act 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  |  235 ;  Dec.  Dig. 
|162.« 

Repeal  of  statutes  by  Implication,  see  note  to  First  Nat  Bank  y.  Wei- 
denbeck,  38  C.  C.  A.  13C.] 

2.  Aliens  (§  21*) — ^Depobtation  of  CHiirsfiiB  Labobebs— Statute  Govebnino. 

Immigration  Act  Feb.  20,  1907,  c.  1134,  H  20,  21,  34  Stat  904,  906 
(U.  S.  Comp.  St.  Supp.  1909,  p.  459),  providing  for  the  d^)ortatlon  of  aliens 
fouDd  to  be  unlawfully  in  the  country,  does  not  affect  the  previous  special 
provisions  of  Chinese  Exclusion  Act  Sept  13,  1888,  c.  1015,  §§  7,  13,  25 
Stat  477,  479  (U.  S.  Comp.  St.  1901,  pp.  1314,  1317),  for  deporting  Chinese 
laborers,  especially  since  section  43  of  the  immigration  act  provides  that 
the  act  should  not  affect  existing  laws  relating  to  Chinese  exclusion,  and 
the  Chinese  exclusion  act  furnishes  an  exclusive  remedy  for  deporting 
Chinese  laborers. » 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  District  of  New  York. 

Petition  by  Wong  You  and  others  for  a  writ  of  habeas  corpus. 
From  orders  of  the  District  Court  (176  Fed.  933)  dismissing  the  writs 
and  remanding  petitioners,  they  appeal.    Reversed  and  remanded. 

Appeal  from  orders  dismissing  writs  of  habeas  corpus  and  remanding  the 
petitioners,  Wong  You,  Wong  Chun,  Hom  Chee,  Wong  Yip,  and  Ju  Fong.  The 
petitioners  are  Chinese  persons,  who  in  October  and  November,  1909,  were  tak- 
en into  custody  under  warrants  issued  by  the  Department  of  Commerce  and 
Labor  charging  them  with  being  aliens  unlawfully  in  the  United  States,  in 
that  they  entered  in  violation  of  the  provisions  of  the  immigration  act  of  Feb- 
ruary 20,  1907.  The  petitioners  were  given  hearings  before  the  Chinese  and 
immigrant  Inspector  at  Malone,  N.  Y.,  and  that  official  reported  that  they  were 
alien  subjects  of  China  who  had  entered  the  United  States  surreptitiously, 
without  examination  under  the  immigration  laws,  at  places  not  designated  as 
ports  of  entry  under  such  laws,  and  that  they  were  in  the  United  States  in  vio- 
lation of  law. 

Upon  the  report  of  the  im9)ector  the  Acting  Secretary  of  Commerce  and 
Labor,  after  finding  that  all  the  petitioners,  with  the  exception  of  the  peti- 
tioner Hom  Ghee,  were  in  the  United  States  in  violation  of  said  immigration 
act,  in  that  they  entered -without  inspection  and  that  three  years  after  their 
entering  had  not  elapsed,  ordered  their  deportation  to  China,  and  issued  war- 
rants of  deportation.     The  Secretary  of  Commerce  and  Labor  has  not  yet 

*For  oth«r  caie«  sea  same  topic  ft  §  nuiibkb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 

1  See  note  at  end  of  case. 
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determined  the  status  of  the  petitioner  Horn  Chee,  and  be  is  still  held  under 
the  departmental  warrant  of  arrest.  The  other  petitioners  are  held  under  the 
warrants  of  deportation.  It  appeared  with  sufficient  clearness  at  the  hearing 
before  the  inspector  that  the  petitioners  were  laborers.  Four  of  them  were 
laundrymen,  and  the  fifth  had  previously  been  excluded  from  admission  to 
this  country. 

The  especially  relevant  provisions  of  the  statutes  relating  to  the  admission 
and  exclusion  of  Chinese  and  of  the  immigration  act  of  1007  are  printed  in 
the  footnote,  i 

R.  M.  Moore  and  B.  W.  Berry,  for  appellants. 
Harry  E.  Owen,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  "Gen- 
eralia  specialibus  non  derogant"  is  an  elementary  rule  governing  the 
interpretation  of  statutes.  A  later  general  statute,  which  in  its  most 
comprehensive  sense  would  include  that  which  is  embraced  in  an  ear- 
lier particular  enactment,  does  not,  as  a  general  rule,  repeal  the  latter, 
but  applies  only  to  such  cases  within  its  general  language  as  are  not 

» The  Chinese  exclusion  law  (Act  May  6,  1882,  c.  126,  22  Stat  p.  58  [U.  8.  Comp.  St  WOl, 
p.  1305]  as  extended  by  Act  April  29.  1902,  c.  641,  32  Stat.  176  [U.  S.  Comp.  St  Supp. 
1909,  p.  473]  and  Act  April  27,  1904,  c.  1630,  33  Stat  428  [U.  S.  Comp.  St  Supp.  1909,  p. 
473])  provides  that:  "  •  •  •  It  shall  not  be  lawful  for  any  Chinese  laborer  to  come  from 
any  foreign  port  or  place,  or  having  so  come  to  remain  In  the  United  States." 

Section  12  of  said  act  as  amended  in  1884  (Act  July  5,  1884,  c.  220,  23  Stat  115  [U.  S. 
Comp.  St  1901,  p.  1305])  provides:  "That  no  Chinese  person  shall  be  permitted  to  •nter 
the  United  States  by  land  without  producing  to  the  proper  Chinese  inspector  the  certi- 
ficate in  this  act  required  of  Chinese  persons  seeking  to  land  from  a  vessel.  And  any 
Chinese  person  found  unlawfully  within  the  United  States  shall  be  caused  to  be  re- 
moved therefrom  to  the  country  from  whence  he  came,  and  at  the  cost  of  the  United 
States,  after  being  brought  before  some  Justice,  Judge,  or  commissioner  of  a  court  of  the 
United  States  and  found  to  be  one  not  lawfully  entitled  to  be  or  to  remain  in  the  United 
States.    •    •    •  " 

Section  7  of  the  Chinese  act  of  1888  (Act  Sept.  13,  1888.  c.  1016,  25  Stat  477  [U.  S.  Comp. 
St.  1901.  p.  1314])  provides:  "And  no  Chinese  laborer  shall  be  permitted  to  re-enter  the 
United  States  without  producing  to  the  proper  officer  in  charge  at  the  port  of  such  entry 
the  return  certificate  herein  required.  A  Chinese  laborer  possessing  a  certificate  under 
this  section  shall  be  admitted  to  the  United  States  only  at  the  port  from  which  he  de- 
parted therefrom,  and  no  Chinese  person,  except  Chinese  diplomatic  or  cohsular  officers, 
and  their  attendants,  shall  be  permitted  to  enter  the  United  States  except  at  the  ports  of 
San  Francisco,  Portland,  Oregon,  Boston,  New  York,  New  Orleans,  Port  Townsend,  or 
such  other  ports  as  may  be  designated  by  the  Secretary  of  Commerce  and  Labor." 

Section  13  of  said  act  of  1SS8  provides:  "That  any  Chinese  person,  or  person  of  Chinese 
descent,  found  unlawfully  in  the  United  States,  or  its  territories,  may  be  arrested  upon  a 
warrant  issued  upon  a  complaint  under  oath,  filed  by  any  party  on  behalf  of  the  Unit- 
ed States,  by  any  Justice,  Judge,  or  commissioner  of  any  United  States  court  returnable 
before  any  Justice.  Judge  or  commissioner  of  a  United  States  court  or  before  any  United 
States  court,  and  when  convicted,  upon  a  hearing,  and  found  and  adjudged  to  be  one  not 
lawfully  entitled  to  be  or  remain  in  the  United  States,  such  person  shall  be  removed  from 
the  United  States  to  the  country  whence  he  came." 

Section  20  of  the  immigration  act  of  1907  (Act  Feb.  20,  1907,  c.  1134.  34  Stat  904  [U.  8. 
Comp.  St.  Supp.  1909.  p.  459])  provides:  "That  any  alien  who  shall  enter  the  United 
States  in  violation  of  law,  and  such  as  become  public  charges  from  causes  existing  prior 
to  landing,  shall,  upon  the  warrant  of  the  Secretary  of  Commerce  and  Labor,  be  taken 
into  custody  and  deported  to  the  country  whence  he  came  at  any  time  within  Uiree  years 
after  the  date  of  his  entry  into  the  United  States." 

Section  21  of  the  act  provides:  "That  in  case  the  Secretary  of  (Commerce  and  Labor 
shall  be  satisfied  that  an  alien  has  been  found  in  the  United  States  in  violaUon  of  this 
act,  or  that  an  alien  is  subject  to  deportation  under  the  provisions  of  this  act  or  of  any 
laws  of  the  United  States,  he  shall  cause  such  alien  within  the  period  of  three  years  aft- 
er landing  or  entry  therein  to  be  taken  into  custody  and  returned  to  the  countnr  whence 
he  came,  as  provided  by  section  twenty  of  this  act,  and  a  failure  or  refusal  on  the  part 
of  the  masters,  agents,  owners,  or  consignees  of  vessels  to  comply  with  the  order  of  the 
Secretary  of  Commerce  and  Labor  to  take  on  board,  guard  safely,  and  return  to  the 
country  whence  he  came  any  alien  ordered  to  be  deported  under  the  provisions  of  this 
act  shall  be  punished  by  the  imposition  of  the  penalUte  prescribed  in  secUon  nineteen  of 
this  act." 

Section  48  of  said  act  is  in  part  as  follows t  "That  this  act  shall  not  be  construed  to 
repeal,  alter,  or  amend  existing  laws  relating  to  the  immigration  or  exclusion  of  Chinese 
persons  or  persons  of  Chinese  descent" 
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within  the  provisions  of  the  particular  act.  "The  general  statute  is 
read  as  silently  excluding  from  its  operation  the  cases  which  have  been 
provided  for  by  the  special  one."  Endlich  on  the  Interpretation  of 
Statutes,  §  223. 

The  application  of  this  rule  of  interpretation  is  decisive  of  the  pres- 
ent case.  The  Chinese  exclusion  acts  deal  with  the  removal  of 
Chinese  laborers  unlawfully  in  this  country  and  prescribe  the  pro- 
cedure to  be  followed  in  deporting  them.  These  statutes  constitute 
comprehensive  particular  legislation  with  respect  to  that  subject.  It 
follows,  then,  under  the  rule  of  interpretation,  that  the  immigration 
act — the  later  general  statute — although  in  its  terms  including  all 
aliens,  applies  only  to  those  Chinese  aliens  who  are  not  subject  to  re- 
moval by  the  particular  Chinese  enactments.  And  this  is  a  case 
especially  for  the  application  of  the  rule,  because  the  immigration  act 
expressly  provides  that  it  shall  not  be  construed  as  repealing,  alter- 
ing, or  amending  the  existing  laws  relating  to  the  exclusion  of  Chinese 
persons. 

It  appears  from  the  meager  record  that  these  petitioners  are  Chinese 
laborers  and — if  the  government's  contentions  be  well  founded — ^that 
they  are  aliens  and  subject  to  deportation  in  accordance  with  the  pro- 
visions of  the  statutes  relating  to  the  Chinese.  As  we  understand  it, 
the  government  contends  that  the  petitioners  may  be  deported  imder 
either  the  Chinese  act  or  the  immigration  act,  not  that  the  former  is 
inapplicable. 

If  this  contention  of  the  government  be  well  founded,  we  have  two 
statutes  in  force  prescribing  different  methods  of  procedure  for  the 
deportation  of  alien  Chinese  laborers.  And  the  immigration  act — if 
the  government  choose  to  act  under  it — would  supersede  the  Chinese 
statute,  because  it  is  evident  that  no  alien  Chinese  laborer  could  come 
into  this  coimtry  unless  he  enter  surreptitiously  and  without  inspec- 
tion. But  any  such  interpretation  of  the  statutes  would  conflict  with 
the  rule  which  we  have  considered,  under  which  both  statutes  do  not 
apply  to  the  same  thing,  but  the  later  applies  to  those  cases  witliin 
its  general  language  not  within  the  provisions  of  the  earlier;  that  is, 
as  already  pointed  out,  the  Chinese  statutes  prescribe  the  procedure 
to  be  followed  in  removing  alien  Chinese  laborers,  while  the  immigra- 
tion act  states  the  procedure  for  the  deportation  of  all  other  aliens  un- 
lawfully in  this  country  including  Chinese  other  than  laborers.  We 
think  that  these  petitioners,  being  subject  to  removal  according  to 
the  provisions  of  the  Chinese  exclusion  laws,  are  not  subject  to  re- 
moval in  accordance  with  the  procedure  of  the  immigration  act. 

This  conclusion  makes  no  distinction  in  favor  of  the  Chinese.  Chi- 
nese laborers  are  excluded  by  the  Chinese  act.  All  other  Chinese 
persons,  not  being  excluded  by  that  act,  are  subject  to  the  provi- 
sions of  the  immigration  act.  A  Chinese  laborer,  with  or  without  a 
loathsome  disease,  cannot  enter  at  all.  The  Chinese  act  governs  the 
case.  A  Chinese  merchant  would  not  be  excluded  by  that  act,  but 
would  be  excluded  by  the  immigration  act  if  he  had  a  loathsome  dis- 
ease or  other  disability  prescribed  in  such  enactment. 

We  fully  approve  the  decision  in  Ex  parte  Lee  Sher  Wing  (D.  C.) 
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i64  Fed.  506,  that  the  provisions  of  the  immigration  act  excluding 
alien  immigrants  afflicted  with  certain  diseases,  etc.,  are  applicable  to 
Chinese  immigrants  otherwise  entitled  to  admission.  The  distinction 
upon  which  the  application  of  that  act  depends  lies  in  the  difference 
in  Chinese  persons;  between  those  who  are,  and  those  who  are  not, 
subject  to  the  Chinese  exclusion  laws.  And  we  find  no  case  in  which 
the  conclusions,  as  distinguished,  perhaps,  from  general  references 
to  Chinese  persons  in  the  opinions,  are  inconsistent  with  this  distinc- 
tion. 

For  these  reasons,  we  hold  that,  as  these  petitioners  appear  to  be 
subject  to  deportation  in  accordance  with  the  enactments  particularly 
relating  to  Chinese,  they  are  not  subject  to  removal  under  the  provi- 
sions of  the  immigration  act,  and  consequently  are  unlawfully  held  by 
process — either  of  arrest  or  deportation — issued  under  such  act.  If, 
however,  proceedings  should  be  instituted  under  the  Chinese  statutes, 
and  it  should  be  made  to  appear  that  the  petitioners  are  not  subject  to 
deportation  thereunder,  this  opinion  and  the  discharge  of  the  petition- 
ers in  the  present  proceeding  will  not  prejudice  the  institution  of  an- 
other proceeding  under  the  immigration  act. 

The  orders  of  the  District  Court  are  reversed,  and  the  causes  re- 
manded, with  instructions  to  enter  orders  in  due  form  discharging 
the  petitioners  from  custody. 

NOTE. 

Wlutt  Chinese  Persons  are  Ezolnded  from  the  United  8t*tes« 

I.  In  General. 

[a]  (U.S.  1904)  A  Chinese  person  who 'entered  the  United  States  upon  a 
certificate  granted  by  the  Chinese  authorities  in  accordance  with  the  provi- 
sions of  section  6  of  Act  May  0,  1882.  c.  126,  22  Stat  60,  as  amended  by  Act 
July  6.  1884.  c.  220,  23  Stat.  116  (U.  S.  Comp.  St  1901,  p.  1307).  showing  him 
to  belong  to  one  of  the  classes  entitled  to  enter  under  said  act  Is  subject  to 
deportation  under  the  subsequent  exclusion  acts,  where  it  is  shown  that  from 
the  time  of  his  entry,  several  years  before  his  arrest  he  has  been  a  manual 
laborer.— Chain  Chio  Fong  v.  United  States.  66  C.  C.  A.  220.  133  Fed.  154. 

[b]  (U.  S.  1909)  Act  Feb.  20.  1907.  c.  1134,  34  Stat  898  (U.  S.  Comp.  St 
Supp.  1907,  p.  389),  excluding  alien  prostitutes,  applied  to  Chinese,  notwith- 
standing section  43  declares  it  shall  not  be  construed  to  repeal,  alter,  or  amend 
existing  laws  as  to  immigration  or  exclusion  of  Chinese  persons  or  persons  of 
Chinese  descent.—Looe  Shee  v.  North,  95  C.  C  A.  646,  170  Fed.  566. 

[c]  (U.  S.  1904)  The  fact  that  a  Chinese  person  emigrates  to  the  United 
States  from  Hongkong,  or  even  that  he  is  a  native  of  that  colony,  does  not 
prevent  his  being  subject  to  the  provisions  of  the  Chinese  exclusion  act  of 
September  13. 1888,  c.  1015,  §  13,  25  Stat  479  (U.  S.  Comp.  St  1901,  p.  1317).— 
United  States  v.  Foong  King  (D.  C.)  132  Fed.  107 ;   Same  v.  Fah  Chung,  Id. 

[d]  (U.  S.  1908)  The  provisions  of  Immigration  Act  Feb.  20,  1907,  c.  1134, 
34  Stat.  898  (U.  S.  Comp.  St  Supp.  1907,  p.  391),  excluding  alien  immigrants 
afflicted  with  certain  diseases,  etc..  are  applicable  to  Chinese  immigrants  oth- 
erwise entitled  to  admission. — In  re  Lee  Sher  Wing  (D.  C.)  164  Fed.  50a 

II.  Pebsons  Bobn  tn  United  States  of  Chinese  Pabentagk. 

[a]  (U.  S.  1892)  Under  the  fourteenth  amendment  to  the  Constitution,  the 
laws  excluding  immigrants  who  are  Chinese  laborers  are  inapplicable  to  a 
person  bom  in  the  United  States,  and  subject  to  its  jurisdiction,  even  though 


Digitized  by  VjOOQ IC 


NOTE  TO  WONG  YOU  V.  UNITED  STATES.  539 

his  parents  were  not  citizens,  and,  being  Chinese,  were  not  entitled  to  become 
citizens  under  the  naturalization  laws. — Gee  Fook  Sing  v.  United  States,  1 
C.  C.  A.  211,  49  Fed.  146,  7  U.  S.  App.  27;  Lem  Hing  Dun  v.  Same.  1  a  a  A. 
210,  49  Fed.  148,  7  U.  S.  App.  31 ;  Lee  Foo  v.  Same,  Id. ;  Lum  Suey  Cheong 
V.  Same,  Id. ;   Toy  Quong  Teung  v.  Same,  Id. 

[b]  (U.  S.  1906)  In  proceedings  for  the  deportation  of  a  Chinese  person 
charged  with  being  unlawfully  in  this  country,  which  were  resisted  on  the 
ground  that  defendant  was  a  native-born  citizen  of  the  United  States  where 
his  testimony  was  consistent  and  explicit,  giving  his  place  of  birth,  residence 
at  different  times,  place  of  attending  school,  and  the  occupation  and  places  of 
business  of  his  father  and  uncle,  and  was  corroborated  by  the  testimony  of 
his  uncle  and  cousin,  and  wholly  uncontradicted,  his  deportation  was  not  war- 
ranted by  a  finding  that  he  had  not  established  his  right  to  remain  in  the 
United  States  "by  affirmative  proof  to  the  satisfaction  of  the  commissioner," 
as  required  by  section  6,  Act  May  5,  1892,  c.  60,  27  Stat  25  (U.  S.  Oomp.  St 
1901,  p.  1320).— Moy  Suey  v.  United  States,  78  C.  C.  A.  85,  147  F^  697. 

[c]  (U.  S.)  Evidence  considered  in  a  proceeding  for  the  deportation  of  a 
Chinese  person,  and  held  not  sufficient  to  sustain  his  claim  that  he  was  bom 
in  the  United  States.— (1907)  Toy  Gaup  v.  United  States,  81  C.  C.  A.  682,  152 
Fed.  1022;  Loy  Too  v.  Same,  Id.;  (1907)  United  States  v.  Lam  Jung  Sing 
(D.  C.)  151  Fed.  715;  (1907)  Ho  Ngen  Jung  v.  United  States  (D.  C.)  153  Fed. 
232. 

[d]  (U.  S.  1907)  Evidence  considered,  and  held  sufficient  to  entitle  a  Chinese 
person  arrested  for  'being  unlawfully  within  the  United  States  to  his  dis- 
charge on  the  ground  that  he  was  a  citizen  of  the  United  States  by  birth; 
there  being  direct  testimony  of  apparently  credible  witnesses  to  such  fact, 
and  no  evidence  to  the  contrary,  except  a  statement  made  by  defendant  to  the 
inspectors  who  arrested  him,  which,  although  somewhat  inconsistent  with 
such  claim,  was  not  irreconcilable  therewith. — Pang  Sho  Yin  v.  United  States, 
83  C.  C.  A.  484.  154  Fed.  660. 

[e]  (U.  S.)  The  exclusion  acts  are  not  applicable  to  a  person  bom  within 
the  United  States,  of  CJhinese  parents  residing  therein,  and  not  engaged  in 
any  diplomatic  or  official  capacity  under  the  emperor  of  China,  as  such  person 
is  a  citizen  of  the  United  States.— (1884)  In  re  Look  Tin  Sing  (C.  C.)  21  Fed. 
905;  (1888)  Ex  parte  Chin  King  (C.  C.)  35  Fed.  354;  (1888)  In  re  Yung  Sing 
Hee  (C.  C.)  36  Fed.  437;   (1888)  In  re  Wy  Shing  (O.  C)  36  Fed.  553. 

[f]  (U.  S.  1906)  Evidence  considered,  and  held  to  sustain  the  finding  of  a 
commissioner  adverse  to  the  claim  of  a  Chinese  person  that  he  was  a  native 
of  the  United  States.— United  States  v.  Loy  Too  (D.  C.)  147  Fed.  750. 

III.  Persons  Depabting  fbom  and  Retubninq  to  the  United  States. 

[a]  (U.  S.  1884)  Act  (>)ng.  May  6»  1882,  c.  126,  §  4,  as  amended  by  Act  July 
5, 1884,  c.  120,  prescribing  the  certificate  which  shall  be  produced  by  a  Chinese 
laborer  as  the  "only  evidence  permissible  to  establish  his  right  of  re-entry" 
into  the  United  States,  Is  not  retrospective,  and  does  not  apply  to  Chinese 
laborers  who,  residing  in  this  country  at  the  date  of  the  treaty  of  November 
17,  1880,  which  gave  to  such  Chinese  laborers  the  right  to  come  and  go  at 
will,  departed  by  sea  before  May  6,  1882,  and  remained  out  of  the  United 
States  until  after  July  5.  1884.— Chew  Heong'  v.  United  States,  5  Sup.  Ct 
255,  112  U.  S.  536,  28  L.  Ed.  770. 

[b]  (U.  S.  1887)  A  Chinaman  who  left  this  country  after  the  passage  of 
the  first  act  restricting  Chinese  immigration  (22  Stat.  c.  126),  and  before  the 
amendment  thereof  (23  Stat.  c.  220)  was  passed,  and  who  returned  after  the 
passage  of  the  latter  act,  is  entitled  to  land  upon  complying  with  the  require- 
ments of  the  first  act,  the  provisions  of  the  amending  act  relating  to  evidence 
of  identity  not  being  retroactive. — ^United  States  v.  Jung  Ah  Lung,  8  Sup.  Ct 
663,  124  U.  S.  621,  31  L.  Ed.  591. 

[c]  (U.  S.  1891)  Act  Cong.  May  6,  1882,  |  6  (22  Stat  58,  c.  126),  provides 
that  every  Chinese  person  other  than  a  laborer,  who  may  be  entitled  to  come 
within  the  United  States,  shall  produce  a  prescribed  certificate  of  his  Identity 
and  of  his  right  to  enter ;  and  Act  July  5,  1884,  provides  that  this  certificate 
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"shall  be  the  sole  evidence  permissible  on  the  part  of  the  person  so  producing 
the  same  to  establish  a  right  of  entry  into  the  United  States."  Act  Oct  1, 
1888,  prohibits  any  Chinese  laborer  who  had  been,  or  was  then,  or  might  here- 
after be,  a  resident  within  the  United  States,  and  who  had  departed  or  might 
depart  therefrom,  to  return  to  or  remain  in  the  United  States.  Held,  that 
since  the  passage  of  the  latter  act  no  Chinese  person,  formerly  resident  in  tlie 
United  States  but  temporarily  absent  therefrom,  is  entitled  to  return  without 
the  prescribed  certiflcate.—- Wan  Shing  v.  United  States.  11  Sup.  Ct  729.  140 
U.  S.  424,  35  U  Ed.  503. 

[d]  (U.  S.  1892)  Section  6,  Act  Cong.  May  6,  1882,  as  amended  by  Act  July 
5,  1S84  (the  Chinese  exclusion  act),  requiring  the  presentation  of  a  visaed  cer- 
tiflcate from  the  Chinese  government  to  entitle  a  Chinese  person  to  enter  the 
United  States,  and  declaring  it  the  sole  evidence  of  the  right  to  enter,  does 
not  apply  to  a  Chinese  merchant  domiciled  in  the  United  States,  who,  having 
left  the  country  for  temporary  purposes  animo  revertendi,  seeks  to  re-enter 
it  on  his  return  to  his  business  and  home. — liau  Ow  Bew  v.  United  States,  12 
Sup.  Ct  517,  144  U.  S.  47,  36  L.  Ed.  340;  United  States  v.  Gee  Lee,  1 C  C.  A. 
516,  50  Fed.  271.  7  U.  S.  App.  183. 

[e]  (U.  S.  1895)  Act  Nov.  3,  1893  (Exclusion  Act),  applies  to  CJhineee  per- 
sons who  left  the  country  before  its  passage,  and  afterwards  seek  to  return.— 
Lew  Jim  v.  United  States.  14  C.  a  A.  281.  66  Fed.  953,  29  U.  S.  App.  513;  Lai 
Moy  V.  Same,  14  C.  O.  A.  283,  66  Fed.  955,  29  U.  S.  App.  517. 

[f]  (U.  S.  1906)  Where  a  Chinese  merchant  for  a  year  prior  to  his  return 
to  China  did  no  manual  labor  except  that  for  a  short  time  he  assisted  in  pick- 
ing shrimps  and  going  in  wagons  to  deliver  them  to  customers  in  connection 
with  the  business  of  a  shrimp  company,  in  which  he  was  a  partner,  such  work 
did  not  amount  to  the  doing  of  manual  labor  not  necessary  in  the  conduct  of 
his  business  within  Exclusion  Act  May  5,  1892,  c.  60,  )|  6.  27  Stat  25.  as 
amended  by  Act  Cong.  Nov.  3,  1898,  c.  14.  §  1.  28  Stat  7  (U.  S.  Ctomp.  St  1901, 
p.  1321),  depriving  him  of  the  right  to  re-enter  the  United  States  on  his  re- 
turn.—Ow  Yang  Dean  v.  United  States,  76  a  C.  A.  365,  145  Fed.  801. 

[g]  (U.  S.  1882)  Under  the  Chinese  exclusion  act  a  laborer  who  leaves  the 
United  States  temporarily  may  return  on  obtaining  a  certification  of  identifi- 
cation.—Case  of  the  Chinese  Walter  (C.  C.)  13  Fed.  286. 

[h]  (U.  S.  1884)  A  Chinese  laborer  resided  in  the  United  States  from  No- 
vember 17,  1880,  until  June,  1881,  when  he  departed  for  Honolulu,  in  the  Ha- 
waiian kingdom,  where  he  remained  until  September.  1884.  when  he  sought 
to  re-enter  the  United  States.  Held,  that  the  acts  of  1882  and  1884  did  not 
except  him  from  the  necessity  of  presenting  the  certiflcate  required  by  those 
acts,  and  that  without  it  he  could  not  be  allowed  to  re-enter. — Case  of  Former 
Residence  by  a  Chinese  Laborer  (C.  C.)  21  Fed.  791. 

[1]  (U.  S.  1885)  Section  6  of  the  restriction  act  is  not  applicable  to  Chinese 
subjects,  residents  of  the  United  States,  who  left  the  United  States  for  foreign 
countries  for  temporary  purposes,  Intending  to  return  before  the  passage  of 
the  amendatory  act  of  1884.  having  a  right  to  return  at  the  time  of  their  de- 
parture, and  who  did  not  return  till  after  the  passage  of  the  act ;  nor  to  Chi- 
nese subjects,  residents  of  the  United  States,  departing  for  temporary  pur- 
poses of  business  or  pleasure  since  the  passage  of  the  act — In  re  Ah  Ping  (C. 
C.)  23  Fed.  329. 

[J]  (U.  S.  1888)  The  Cbinese  exclusion  act  approved  October  1,  1888,  took 
effect  from  its  passage,  and  it  applies  to  all  Chinese  laborers  who  had  de- 
parted from  the  United  States,  and  had  not  in  fact  returned  and  arrived  in 
the  United  States  before  its  passage. — In  re  Chae  Ch&n.  Plug  (C.  C.)  36  Fed. 
431. 

[k]  (U.  S.  1888)  Chinese  subjects  purchasing  through  tickets,  and  embark- 
ing in  an  American  vessel,  from  one  American  port  to  another,  who  do  not 
leave  the  vessel  when  she,  having  leave  to  do  so,  touches  at  a  foreign  port 
have  not  departed  from  the  United  States,  within  the  meaning  of  the  Chinese 
exclusion  act  of  Congress  of  October  1,  1888. — In  re  Tong  Wah  Sick  (C.  C.) 
36  Fed.  440. 

[1]  (U.  S.  1888)  A  Chinese  laborer,  who  ships  on  an  American  vessel,  at 
an  American  port,  for  a  round  voyage^  and  who  does  not  land  at  any  foreign 
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port,  but  remains  on  board  until  the  voyage  la  completed,  does  not  depart 
from  tbe  United  States  within  the  meaning  of  the  exclusion  act  of  October  1, 
1888.— In  re  Jack  Sen  (C.  C.)  36  Fed.  441. 

[m]  (U.  S.  1883)  The  petitioner,  having  full  knowledge  of  the  law  requir- 
ing the  production  of  the  certificate  provided  for  under  the  third  section  of 
Act  May  6,  1882,  by  Chinese  laborers,  having  left  this  country  and  desiring 
to  return  after  the  passage  of  said  act,  failed  to  apply  for  such  certificate 
upon  leaving  this  country,  for  the  reason  that  he  had  no  expectation  of  re- 
turning to  the  United  States.  Held,  that  he  had,  by  his  own  omission,  re- 
nounced the  right  secured  to  him  by  the  treaty,  by  neglecting  to  procure  the 
evidence  of  that  right,  which  the  law  requires  and  which  it  was  entirely  with- 
in his  power  to  obtain.— In  re  Pong  Ah  Chee  (D.  0.)  18  Fed.  527 ;  In  re  Tong 
Ah  Chee  (D.  C.)  23  Fed.  441. 

[n]  (U.S.  1864)  Chinese  laborers  who  were  In  the  United  States  at  the 
date  of  tbe  treaty  with  China  (1880),  and  who  departed  before  the  act  of  1882 
took  effect,  are  entitled  to  land  without  producing  custom  house  certificates. 
— In  re  Tung  Yeong  (D.  C.)  19  Fed.  184. 

[o]  (U.  S.  1894)  A  Chinese  laborer,  and  resident  of  the  United  States,  does 
not  lose  his  residence  by  going  into  Mexico,  and  remaining  there  only  one 
night— United  States  v.  Lee  Yung  (D.  C.)  63  Fed.  520. 

[p]  (TJ.  S.  1895)  Under  Act  Oct.  1,  1888,  a  Chinaman  who  left  the  United 
States  in  1893,  being  at  the  time  a  laborer,  cannot  return. — United  States  v. 
Wong  Hong  (D.  C.)  71  Fed.  283. 

[q]  (U.  S.  1899)  A  Chinese  physician,  not  a  laborer,  who  resided  in  this 
country  for  several  years,  reg&tered  as  permitted  by  the  statute,  and  after- 
wards went  to  China  temporarily,  intending  to  return,  is  entitled  to  remain 
In  the  United  States  after  his  entry.— United  States  v.  Chin  Fee  (D.  C.)  94 
Fed.  828. 

[r]  (U.  S.  1899)  The  provisions  of  the  act  of  March  3,  1891  (26  Stat.  1084). 
excluding  certain  classes  of  aliens  from  admission  to  the  United  States,  and 
requiring  their  deportation,  do  not  apply  to  aliens  domiciled  in  this  country, 
and  who  are  returning  thereto  after  a  temporary  absence. — In  re  Ota  (D. 
C.)  96  Fed.  487. 

[s]  (U.  S.  1900)  Where  a  Chinese  person  is  shown  to  have  been  a  member 
of  a  firm  of  merchants  in  this  country  for  seven  years,  with  |1,000  invested 
as  his  share  of  the  capital,  the  fact  that  he  has  lately  visited  China,  and  re- 
turned from  there,  nothing  being  shown  as  to  his  manner  of  re-entry,  does 
not  warrant  his  arrest  and  deportation. — United  States  v.  Wong  Lung  (D. 
C.)  103  Fed.  794. 

[t]  (U.  S.  1902)  The  fact  that  during  the  six  months  immediately  follow- 
ing the  passage  of  the  Chinese  exclusion  act  (Act  Nov.  3,  1893,  c.  14,  28  Stat 
7  [U.  S.  Comp.  St  1901,  p.  1322]),  appellants  were  merchants,  as  defined  in 
section  2  of  said  act,  and  therefore  not  required  to  apply  to  ttie  collector  of 
internal  revenue  for  a  certificate  of  residence,  would  not  be  conclusive  of 
their  present  right  to  remain  in  the  United  States,  where  they  afterwards 
left  tJie  country,  disposing  of  whatever  business  they  had  during  the  six- 
months  period,  and  without  any  proven  intention  of  returning,  and  then  re- 
turned and  engaged  in  business  as  laborers. — United  States  v.  Moy  Yim  (D. 
C.)  115  Fed.  652 ;  Same  v.  Chung  You,  Id. ;  Same  v.  Dong  War,  Id. ;  Same 
T.  Fe^  Toy,  Id. ;   Same  v.  Moy  Shang,  Id. ;   Same  v.  Leong  Han  Che,  Id. 

[u]  (U.  S.  1903)  Act  Sept.  13,  1888,  25  Stat.  477  (U.  S.  Comp.  St.  1901,  p. 
1314),  provides  that  Chinese  laborers  who  depart  from  the  United  States 
may  return  at  enumerated  ports  only  on  compliance  with  sections  5,  6,  and 
7,  which  require  that  the  alien  shall  have  a  wife,  child,  or  parent  in  the 
United  States,  or  property  of  a  certain  value,  etc.,  and  that  on  leaving  he 
shall  apply  to  the  collector  of  customs  for  the  district  from  which  he  wishes 
to  depart,  at  least  a  month  prior  to  his  departure,  and  make  oath  concern- 
ing his  family,  property,  etc.  Held,  that  where  a  Chinese  laborer  holding 
a  United  .States  labor  certificate  departed  from  the  United  States  at  a  point 
other  than  the  places  of  departure  prescribed,  without  applying  to  the  col- 
lector of  customs  for  permission  to  leave,  etc.,  and  thereafter  re-entered  the 
United  States  at  a  nondesignated  point,  in  the  absence  of  evidence  as  to 
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his  Intention  In  departing,  he  had  forfeited  his  right  to  remain  in  the  United 
States,  and  was  subject  to  deportation. — ^United  States  v.  Tuck  Lee  (D.  C.) 
120  Fed.  989. 

[v]  (U.  S.  1905)  Neither  the  Chinese  treaty  of  1880,  nor  subsequent  legls- 
lation  relating  to  Chinese  exclusion,  has  any  relation  to  Chinese  persons,  not 
of  the  laboring  class,  who  were  at  the  time  of  the  adoption  of  that  treaty 
domiciled  in  the  United  States,  and  who  have  since  continued  to  reside  there- 
in ;  and  such  a  person  who  temporarily  leaves  the  country,  with  the  intention 
of  returning,  cannot  be  excluded  on  his  return  because  he  is  not  Included  in 
one  of  the  classes  expressly  excepted  from  the  operation  of  the  exclusion 
acts,  and  who  alone  are  permitted  to  enter  the  United  States  by  rules  1  and 
2  of  the  regulations  adopted  by  the  Department  of  Commerce  and  Labor; 
such  rules  being  applicable  only  to  persons  seeking  to  enter  for  the  first 
time.— Ex  parte  Ng  Quong  Ming  (D.  C.)  135  Fed.  378. 

[w]  (U.  S.  1906)  Where  a  Chinese  person  was  entitled  to  re-enter  the 
country  by  virtue  of  his  being  a  merchant  at  L.,  the  fact  that,  on  his  attempt- 
ing to  enter  a  second  time  after  being  deported,  he  put  forward  the  unfound- 
ed claim  that  he  was  entitled  to  enter  as  a  merchant  at  B.,  did  not  con- 
stitute a  waiver  of  his  rights  based  on  the  facts  that  he  had  been  a  mer- 
chant at  L.— Ex  parte  Ow  Guen  (D.  C.)  148  Fed.  926. 

IV.  Pebsons  Changing  Occupation. 

[a]  (U.  S.  1904)  A  Chinese  person  entering  the  United  States  on  a  mer- 
chant's certificate  obtained  in  accordance  with  section  6  of  Act  May  6,  1882, 
c.  126,  22  Stat.  60,  as  amended  by  Act  July  5,  1884,  c.  220,  23  Stat.  116  (U. 
S.  Comp.  St.  1901,  p.  1307),  Is  subject  to  deportation,  as  being  unlawfully  in 
this  country,  where  it  is  shown  that,  after  being  in  business  as  a  merchant 
for  15  months  after  his  arrival,  he  became  a  laborer,  and  has  remained  such 
ever  since,  a  space  of  several  years. — Cheung  Him  Nin  v.  United  States,  66 
C.  C.  A.  453,  133  Fed.  391 ;  Chin  Chew  Fong  v.  Same.  Id. 

[b]  (U.  S.  1896)  Prior  to  October  1,  1894,  and  at  the  date  of  the  passage 
of  the  Geary  act,  of  May  5,  1892,  S.  was  a  Chinese  merchant  residing  in  San 
Francisco.  He  obtained  a  lease,  running  from  October  1,  1894,  to  Septem- 
ber 30,  1897,  of  certain  fruit  land  in  California,  on  which  he  employed 
laborers;  and  he  performed  certain  manual  labor  himself,  the  extent  of 
which  did  not  appear,  in  assisting  such  laborers  to  care  for  and  gather  the 
fruit.  S.  failed  to  register  as  a  laborer  under  the  Geary  act,  and  proceedings 
for  his  deportation  were  commenced.  Held,  that  S.,  having  been  a  merchant 
at  the  time  of  the  passage  of  the  act,  and  during  the  time  for  registration, 
was  not  made  liable  to  deportation  by  subsequently  becoming  a  laborer. — 
United  States  v.  Sing  Lee  (D.  C.)  71  Fed.  680. 

[c]  (U.  S.  1896)  A  Chinaman  who  was  a  peddler  at  the  time  of  the  passage 
of  the  act  of  May  5,  1892  (27  Stat  25,  c.  60),  relating  to  registration  of  Chi- 
nese laborers,  but  who  ceased  peddling  and  became  a  member  of  a  trading 
firm  prior  to  the  passage  of  the  act  of  November  3,  1893  (28  Stat  7,  c.  14), 
which  Includes  Chinese  peddlers,  etc.,  in  the  term  "laborers,"  is  not  a  laborer 
and  liable  to  deportation  for  want  of  registration. — ^United  States  v.  Mark 
Ylng  (D.  C.)  76  Fed.  450. 

[d]  (U.  S.  1904)  A  Chinaman,  who  has  lawfully  entered  the  United  States 
as  a  merchant,  and  has  lawfully  practiced  his  calling  here  for  some  time 
thereafter,  but  who  is  not  a  merchant  at  the  time  of  his  arrest  is  not  subject 
to  deportation  under  existing  statutes. — ^In  re  Yew  Bing  Hi  (D.  C.)  128  Fed. 
319. 

[e]  (U.S.  1904)  Where  at  the  time  of  the  passage  of  Act  Cong.  May  5, 
1892,  c.  60,  27  Stat.  25  (U.  S.  Comp.  St  1901,  p.  1319),  providing  for  the  reg- 
istration of  Chinese  laborers,  a  Chinese  person  thereafter  charged  to  be  un- 
lawfully in  the  United  States  was  in  the  United  States  and  engaged  in  busi- 
ness as  a  merchant  and  was  therefore  not  entitled  to  registration  as  a 
laborer  under  such  act,  he  was  not  subject  to  deportation,  though  he  sub- 
sequently became  a  laborer. — United  States  v.  Louie  Juen  (D.  C.)  128  Fed.  522. 
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[f]  (U.  S.  1905)  A  Ohinese  person  who  before,  during,  and  for  a  long  time 
after  the  time  when  Chinese  laborers  were  required  by  the  exclusion  acts  to 
register  was  lawfully  domiciled  in  the  United  States  as  a  merchant  is  not 
subject  to  deportation  thereunder  on  subsequently  becoming  a  laborer. — 
United  States  v.  Seid  Bow  (D.  C.)  139  Fed.  se. 

y.  Labobebs. 

[a]  (U.  S.  1895)  A  Chinese  person  who,  during  his  residence  In  the  United 
States,  was  engaged  in  business  as  a  member  of  a  firm,  but  occasionally,  dur- 
ing a  year  previous  to  his  departure  for  a  temporary  visit,  worked  for  short 
periods  as  a  house  servant,  to  accommodate  an  old  employer  when  he  was 
without  a  servant  was  engaged  in  manual  labor,  within  the  exclusion  act 
of  November  3,  1893.— Lew  Jim  v.  United  States,  14  C.  0.  A.  281,  66  Fed.  953, 
29  U.  S.  App.  513. 

[b]  (U.  S.  1898)  A  Chinaman,  whose  chief  occupation  was  that  of  a  laun- 
dryman,  but  who  was  an  active,  voluntary,  unpaid  teacher  in  a  Sunday 
school,  and  actively  conversed  with  his  countrymen  upon  religious  subjects, 
is  a  laborer,  and  not  a  Christian  missionary,  within  the  meaning  of  the  reg- 
istration and  deportation  acts  of  1892  and  1893. — In  re  Leung,  30  C  C.  A. 
69,  86  Fed.  303. 

[c]  (U.  S.  1899)  The  purpose  of  the  Chinese  exclusion  acts  is  to  prohibit 
the  entry  into  the  United  States  of  Chinese  laborers  as  a  class,  and  the  status 
of  minor  children  of  a  laborer  is  that  of  their  father. — United  States  v.  Chu 
Chee,  36  C.  C.  A.  613,  93  Fed.  797. 

[d]  (U.  S.  1902)  The  term  "Chinese  laborers,"  as  used  in  Act  Cong.  May 
5,  1892,  c.  60,  27  Stat  25  (U.  S.  Comp.  St.  1901,  p.  1319),  entitled  "An  act 
to  prohibit  the  coming  of  Chinese  persons  into  the  United  States,"  and  the 
act  of  November  3,  1893,  amendatory  thereof,  includes  a  Chinese  prostitute. 
—Lee  Ah  Yin  v.  United  States,  54  C.  C.  A.  70,  116  Fed.  614. 

[e]  (U.S.  1905)  Where  a  Chinese  slave  girl  was  brought  to  the  United 
States,  and  her  entry  secured  by  fraud  in  violation  of  the  exclusion  laws,  her 
subsequent  marriage  in  this  country  to  a  Chinese  inhabitant  registered  as  a 
Chinese  laborer,  and  not  entitled  to  have  a  wife  in  this  country,  is  not  a 
defense  to  proceedings  for  her  deportation;  and  especially  where  Uie  mar- 
riage was  at  her  solicitation,  for  her  protection,  and  was  not  followed  by  co- 
habitation, nor  apparently  regarded  by  the  parties  as  more  than  a  formality. 
Judgment  (D.  C.  1904)  132  Fed.  878,  reversed.— United  States  v.  Ah  Sou,  71 
C.  C.  A.  141,  138  Fed.  776. 

[f]  (U.  S.  1907)  Act  Cong.  Nov.  3,  1893,  c  14,  28  Stat  7  (U.  S.  Comp.  St. 
1901,  p.  1321),  amending  Act  May  5,  1892,  c.  60,  27  Stat  25  (U.  S.  Comp.  St. 
1901,  p.  1319),  "to  prohibit  the  coming  of  Chinese  persons  Into  the  United 
States,"  does  not  restrict  the  meaning  of  the  word  "laborers"  as  used  in 
the  prior  acts,  so  as  to  enlarge  the  privileged  classes. — ^United  States  v.  Yee 
Gee  You,  alias  Yee  Jim,  81  C.  C.  A.  409,  162  Fed.  157. 

[g]  (U.  S.  1909)  The  minor  son  of  a  Chinese  merchant  lawfully  domiciled 
in  the  United  States,  who  Immigrated  and  entered  the  United  States  while  a 
minor  without  trick,  deception,  or  fraud,  under  a  certificate  issued  by  the 
Registrar  General  at  Hongkong  and  visaed  by  the  acting  United  States  Consul 
General  at  the  same  time,  and  who  during  the  remainder  of  his  minority 
labored  and  studied  in  the  United  States,  he  is  entitled  to  remain  after  at- 
taining his  majority,  though  he  has  since  worked  as  a  laborer.  Judgment 
(D.  C.  1908)  163  Fed.  440,  affirmed.— United  States  v.  Foo  Duck  (C.  C.  A.)  172 
Fed.  856. 

[h]  (U.  S.  1883)  The  term  "Chinese  laborers,"  as  used  in  the  act  of  Con- 
gress of  May  6,  1882,  "to  execute  the  treaty  stipulations  relating  to  the 
Chinese"  contained  in  the  treaty  of  1868,  as  modified  by  the  treaty*  of  1880, 
must  have  the  same  signification  as  when  used  in  the  treaty,  and  must  be 
held  to  mean  the  subjects  of  the  government  of  China  to  which  the  provi- 
sions of  the  treaty  relate;  and  the  inhibitions  of  the  act  cannot  be  con- 
strued to  exclude  from  our  shores  laborers  who  are  Chinese  by  race  and 
language^  but  who  are  not,  and  never  were,  subjects  of  the  emperor  of 
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China,  or  resident  within  his  dominions.— United  States  T.  Douglas  (C.  C.)  17 
Fed.  634. 

[1]  (U.  S.  1883)  A  Chinese  laborer,  bom  on  the  island  of  Hong  Kong  after 
its  cession  to  Great  Britain,  is  within  the  provisions  of  Act  Cong.  May  6, 
1882,  restricting  the  immigration  of  Chinese  laborers  to  the  United  States. 
The  purpose  of  the  act  was  to  exclude  laborers  coming  from  China  subject 
to  the  stipulations  of  the  treaty  of  1880  with  that  country,  and  to  exclude 
laborers  of  the  Chinese  race  coming  from  any  other  part  of  the  world. — In 
te  Ah  Lung  (C.  C)  18  Fed.  28. 

[J]  (U.  S.  1884)  Chinese  laborers  whose  coming  to  the  United  States  is  not 
suspended  by  the  act  of  1884  are  (1)  those  who  were  in  this  country  at  the 
date  of  the  treaty  of  November  17,  1880,  or  have  come  before  August  6,  1882 ; 
and  (2)  those  who,  having  departed  after  the  passage  of  the  act  of  1882,  shall 
produce  the  evidence  required  by  the  act  of  1884. — ^In  re  Shong  Toon  (D.  C.) 
21  Fed.  386. 

[kl  (U.S.  1893)  The  words  "Chinese  laborers,**  as  used  In  section  6  of 
the  Geary  act  (27  Stat.  25),  have  the  same  meaning  as  in  the  treaty  with 
China  of  1880  (22  Stat  826),  in  which  they  are  broad  enough  in  their  true 
meaning  and  intent  to  Include  Chinese  gamblers  and  highbinders,  since  sec- 
tion 2  of  the*  treaty,  by  exclusion,  provides  that  no  Chinese  should  be  en- 
titled to  the  benefit  of  the  general  provisions  of  the  Burllngame  treaty  (16 
Stat.  739)  but  those  who  come  to  the  United  States  for  purposes  of  teaching, 
study,  mercantile  transactions,  travel,  or  curiosity. — ^United  States  v.  Ah 
Fawn  (D.  C.)  57  Fed.  591. 

[1]  (U.  S.  1894)  A  restaurant  proprietor  is  a  laborer,  and  not  a  merchant, 
within  the  exclusion  act. — In  re  Ah  Yow  (D.  C.)  59  Fed.  561. 

[m]  (U.  S.  1894)  A  Chinaman  serving  a  term  of  imprisonment  at  hard 
labor  is  a  "laborer,"  within  Act  May  5,  1892,  §  6,  requiring  Chinese  to  reg- 
ister, and  not  '*a  merchant,'*  within  the  exemption  of  Act  Nov.  8,  1893,  {  2, 
defining  '"merchant"  as  a  person  engaged  in  buying  and  selling  merchandise 
at  a  fixed  place  of  business,  which  business  is  conducted  in  his  name,  and 
who  does  not  engage  in  manual  labor,  except  such  as  is  necessary  in  the  con- 
duct of  his  business  as  such  merchant,  though  prior  to  his  imprisonment  he 
owned  an  interest,  in  the  name  of  another,  in  a  mercantile  firm,  and  retains 
It  during  his  imprisonment — United  States  v.  Wong  Ah  Hung  (D.  C)  62  Fed. 
1005. 

[n]  (U.  S.  1896)  The  fact  that  a  CThlnese  member  of  a  trading  firm  lives 
at  the  store  with  several  other  members  of  the  firm,  and  does  the  housework 
for  them,  does  not  constitute  him  a  laborer,  within  the  meaning  of  the  r^- 
istration  and  deportation  acts  of  1892  and  1893  (27  Stat  25;  28  Stat  7).— 
United  States  v.  Sun  (D.  C.)  76  Fed.  450. 

[0]  (U.  S.  1897)  The  status  of  a  Chinese  "laborer"  under  the  acts  relating 
to  deportation  was  not  changed  by  his  arrest  upon  a  criminal  charge,  and 
his  subsequent  enforced  idleness  in  Jail. — United  States  v.  Chung  Ki  Foon 
(D.  C.)  83  Fed.  143. 

[p]  (U.  S.  1890)  A  Chinese  man,  who  owns  an  Interest  in  a  mercantile 
firm,  but  is  not  actively  engaged  in  the  conduct  of  its  business,  and  who 
works  as  head  cook  in  a  restaurant  of  which  he  is  a  part  proprietor,  is  a 
laborer,  and  not  a  merchant  within  the  terms  of  Act  Nov.  3,  1893  (28  Stat 
8).— Mar  Blng  Guey  v.  United  States  (D.  C.)  97  Fed.  576. 

VI.  Wives  op  IjAbobers. 

[a]  (U.S.  1884)  The  certificate  required  of  Chinese  returning  to  this 
country  cannot  entitle  the  wife  or  children  of  the  holder  to  enter  with  him. 
There  must  be  either  an  independent  certificate  for  each,  or  else  the  certifi- 
cate issued  to  the  husband  or  father  must  contain  also  a  certificate  of  the 
facts  required,  both  as  to  the  wife  and  each  minor  child  sought  to  be  intro- 
duced.—In  re  Ah  Quan  (C.  C.)  21  Fed.  182. 

[b]  (U.  S.  1884)  The  wife  of  a  Chinese  laborer  is  not  entitled  to  alter  the 
United  States  on  her  husband's  certificate,  since  the  passage  of  the  act  of 
1884,  but  must  furnish  the  certificate  required  by  section  6  of  the  act— Case 
of  the  Chinese  Wife  (C.  C.)  21  Fed.  785. 
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[c]  (U.  S.  1884)  Upon  the  marriage  of  a  Chinese  woman,  who  was  not 
before  a  laborer,  to  a  Chinese  laborer,  she  takes  upon  herself  the  status  of 
the  husband  as  one  of  the  class  who  are  not  now  permitted  to  enter  the  Unit- 
ed States,  without  reference  to  her  former  status. — Case  of  the  Chinese  Wife 
(C.  C.)  21  Fed.  785. 

[d]  (U.  S.  1894)  Where  a  woman,  married  according  to  Chinese  laws  to 
a  Chinaman  then  in  the  United  States,  is  brought  to  the  United  States  by 
direction  of  her  husband,  both  acting  in  good  faith,  she  is  entitled  to  land, 
there  being  no  evidence  that  she  is  a  prostitute. — In  re  Lum  Lin  Ying  (D. 
C.)  59  Fed.  682. 

VII.  Merchants  and  Pebsonb  Otheb  than  Laborers. 

[a]  (U.  S.  1900)  The  wife  and  minor  children  of  a  Chinese  merchant  who 
Is  domiciled  in  this  country  may,  under  the  act  of  Congress  of  1884,  con- 
strued in  connection  with  the  treaty  of  1880,  enter  the  country  by  reason  of 
the  right  of  the  husband  and  father,  without  the  certificate  mentioned  in  the 
act.  Judgment  (D.  C.  1897)  83  F.  136,  affirmed. — United  States  v.  Gue  Lim, 
20  Sup.  Ct  415,  176  U.  S.  459,  44  L.  Ed.  544. 

[bl  (U.  S.  1904)  The  names  of  any  of  the  partners  need  not  appear  in  the 
company  name  under  whiiih  a  Chinese  grocery  is  actually  conducted  at  a  fixed 
place  of  business  in  order  to  constitute  them  ''merchants''  within  the  mean- 
ing of  Chinese  Exclusion  Act  May  5,  1892,  c.  60,  §  2,  27  Stat  25  (U.  S.  Comp* 
St.  1901,  p.  1319),  as  amended  by  Act  Nov.  3,  1893,  c.  14,  28  Stat  7  (U.  S. 
Comp.  St.  1901,  p.  1322),  which  defines  a  merchant  as  "a  person  engaged  in 
buying  and  selling  merchandise  at  a  fixed  place  of  business,  which  business 
is  conducted  in  his  name,  and  who,  during  the  time  he  claims  to  be  engaged 
as  a  merchant,  does  not  engage  in  the  performance  of  any  manual  labor, 
except  such  as  is  necessary  in  the  conduct  of  his  business  as  such  mer- 
chant/'—Tom  Hong  V.  United  States,  24  Sup.  Ct  517,  193  U.  S.  517,  48  L. 
Kd.  772 :    Tom  Dock  v.  Same,  Id. ;   Lee  Kit  v.  Same,  Id. 

[c]  (U.  S.  1894)  A  Chinese  merchant,  within  the  exception  of  the  Geary 
exclusion  act,  need  not  have  his  name  appear  In  the  firm  designation,  if  his 
real  interest  appears  in  his  own  name  in  the  firm  accounts  and  articles  of 
copartnership.— Lee  Kan  v.  United  States,  10  C.  C  A.  669,  62  Fed.  914,  15 
U.  S.  App.  516. 

[d]  (U.  S.  1895)  A  Chinese  person,  who,  during  half  his  time,  is  engaged 
in  cutting  and  sewing  garments  for  sale  by  a  firm  of  which  he  is  a  member, 
is  not  a  merchant  within  the  exclusion  act  of  November  3,  1893. — Lai  Moy 
T.  United  States,  14  C.  C.  A.  283,  66  Fed.  955,  29  U.  S.  App.  517. 

[el  (U.  S.  1900)  Evidence  that  a  Chinese  person  since  he  came  to  the 
United  States  has  been  assisting  in  the  business  of  a  mercantile  company, 
keeping  the  hooks  and  selling  goods,  and  that  he  has  an  interest  in  the 
stock  of  goods  of  such  company,  is  Insufficient  to  establish  his  status  as  a 
merchant  within  the  statute;  it  not  being  shown  that  his  name  appears  in 
the  partnership  articles,  or  that  he  is  in  fact  a  partner.  Decree  (D.  C.  1899) 
94  Fed.  824,  reversed.— United  States  v.  Pin  Kwan,  40  C.  C.  A.  618,  100  Fed. 
609. 

[fl  (U.  S.  1902)  Section  6  of  Act  May  5,  1892,  c.  60,  27  Stat  25,  as  amend- 
ed by  Act  Nov.  3,  1893,  c.  14,  28  Stat.  7  (U.  S.  Comp.  St  1901,  p.  1321),  re- 
quiring all  Chinese  laborers  then  lawfully  in  the  United  States  to  procure 
certificates  of  residence  within  6  months,  under  penalty  of  deportation,  can- 
not be  construed  to  authorize  the  deportation  of  a  Chinese  woman  who  law- 
fully entered  the  country  before  the  enactment  of  any  exclusion  laws,  and  re- 
mained, but  who  failed  to  obtain  the  required  certificate,  where  she  was 
thereafter,  and  prior  to  her  arrest  lawfully  married  to  a  citizen  of  the  Unit- 
ed States.  Assuming  that  she  was  subject  to  deportation  previous  to  her 
marriage,  she  then,  having  lawfully  entered  the  country,  took  the  status  of 
her  husband  as  to  the  right  of  domicile  in  the  United  States,  and,  if  deported 
under  a  strict  construction  of  the  act,  would  have  the  right  to  immediately 
return  and  remain  as  the  lawful  wife  of  an  American  citizen. — Tsol  Sim  v. 
United  States,  54  C.  C.  A.  154,  116  Fed.  920. 
104  CCwA.— 35 
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[g1  (17.8.1905)  Where  a  Ghlneee  person  arrested  as  nnlawfally  within 
the  United  States  at  the  time  of  his  arrest  was  working  as  a  servant  In  a 
boarding  house,  and  since  coming  to  the  United  States  had  worked  as  a 
cook  and  dellveryman  In  a  store  In  which  he  had  no  Interest,  he  was  not  a 
"merchant"  as  defined  by  Act  Cong.  May  6,  1892,  c.  60,  27  Stat  25  (U.  S. 
Comp.  St  1901,  p.  1320),  as  amended  by  Act  Nov.  3,  1893,  c.  14,  §  2.  28  Stat 
8  (U.  S.  Comp.  St  1901,  p.  1321),  and,  not  having  procured  a  certificate  of 
residence  as  required  by  section  6,  a  deportation  order  issued  against  him 
was  not  error.— Mar  Sing  v.  United  States,  70  a  0.  A.  213,  137  Fed.  875. 

[h]  (U.S.  1905)  Where  a  Chinese  female  was  brought  into  the  United 
States  for  Immoral  purposes,  and  after  her  escape  was  married  to  a  Chinese 
Inhabitant  who  was  registered  as  a  Chinese  laborer,  but  It  was  questionable 
whether  the  parties  regarded  such  marriage  as  bona  fide.  It  was  no  defense 
to  deportation  proceedings.— (D.  C.  1904)  United  States  v.  Ah  Sou,  132  Fed. 
878,  reversed,  71  C.  C.  A.  141,  138  Fed.  775. 

[1]  (U.  S.  1906)  Defendant  In  1890,  became  a  member  of  two  Chinese  mer- 
cantile firms  In  California ;  his  name  appearing  on  the  partnership  books  as 
a  partner  and  so  continued  up  to  the  time  of  the  commencement  of  d^)orta- 
tlon  proceedings.  From  1890  to  1900  he  engaged  in  no  manual  labor,  but 
devoted  his  entire  time  to  his  mercantile  Interests,  until  he  purchased  an  in- 
terest In  a  shrimp  company  In  March,  1900,  after  i^hlch  from  March  till  Au- 
gust he  devoted  a  portion  of  his  time  to  keeping  books  for  that  concern,  but 
did  manual  labor,  such  as  picking  shrimps  and  delivering  them  to  customers. 
The  shrimp  business  was  absorbed  by  another  company  In  which  he  was 
interested  until  May,  1902,  when  he  sold  the  Interest  In  the  purchasing  com- 
pany and  returned  to  China,  he  having  devoted  his  entire  time  after  the 
sale  and  before  his  return  to  the  mercantile  business  of  the  firms  of  whldi 
he  was  a  member.  Held,  that  by  engaging  In  manual  labor  while  In  the 
shrimp  business  he  did  not  lose  his  right  to  remain  In  the  United  States 
under  Exclusion  Act  May  5,  1892,  c.  60,  §  6,  27  Stat  25,  as  amended  by  Act 
Cong.  Nov.  3,  1893,  c.  14,  8  1,  28  Stat  7  (U.  S.  Comp.  St  1901,  p.  1321),  provid- 
ing for  the  exclusion  of  nonreglstered  Chinese  on  their  ceasing  to  be  mer- 
chants and  engaging  In  manual  labor. — Ow  Yang  Dean  v.  United  States,  76 
C.  C.  A.  365,  145  Fed.  801. 

[j]  (U.  S.  1882)  A  Chinese  resident  here  before  the  passage  of  the  act  of 
Congress  restricting  Inmiigratlon  of  Chinese,  has  a  right  to  remain  and  fol- 
low any  lawful  trade  or  pursuit,  and  his  liberty  so  to  do  cannot  be  re- 
strained by  Invalid  legislation. — In  re  Quong  Woo  (C.  C.)  13  Fed,  229. 

[k]  (U.  S.  1883)  A  Chinese  actor  or  theatrical  performer  is  not  a  "labor- 
er," within  the  exclusion  act  (Act  May  6,  1882),  and  Is  therefore  entitled  to 
come  to  and  reside  In  the  United  States  at  pleasure. — In  re  Ho  King  (D.  C.) 
14  Fed.  724. 

[1]  (U.  S.  1884)  The  Chinese  exclusion  act  does  not  prevent  parents  living 
In  the  United  States  from  sending  for  their  children  who  are  too  young  to 
be  classed  as  laborers. — In  re  Tung  Yeong  (D.  C.)  19  Fed.  184. 

[m]  (U.  S.  1894)  Act  Cong.  Nov.  3,  1893,  provides  that  a  Chinaman  seek- 
ing entrance  Into  the  United  States  on  the  ground  that  he  was  formerly 
engaged  as  a  merchant  therein  must  show  that  his  business  was  conducted 
**in  his  own  name."  Held,  that  such  person  must  be  excluded  where  It  ap- 
pears that  the  business  was  conducted  under  a  firm  name  of  which  his  own 
name  was  no  part,  though  there  Is  evidence  that  he  was  a  partner,  and  that 
Chinese  merchants  do  not.  In  general,  conduct  business  In  Individual  or  part* 
nership  names. — In  re  Quan  Gin  (D.  C.)  61  Fed.  395. 

[n]  (U.S.  1895)  The  right  of  a  Chinaman  to  readmisslon  to  the  United 
States  on  the  ground  that  he  was  already  engaged  as  a  merchant  therein  is 
governed  by  Act  Nov.  3,  1893,  though  he  departed  from  the  country  before 
that  act  was  passed. — United  States  v.  Loo  Way  (D.  C.)  68  Fed.  475. 

[o]  (U.  S.  1897)  A  Chinaman,  who  Is  a  member  of  a  firm  of  Chinese  mer- 
chants engaged  In  buying  and  selling  merchandise  at  a  fixed  place  of  business, 
and  who  is  sent  out  by  such  firm,  as  an  employ^,  to  take  charge  of  another 
mercantile  establishment  In  which  said  firm  owns  a  one-half  interest  Is 
a  merchant,  and  not  a  laborer,  within  the  meaning  of  the  act  of  November 
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3,  1803,  and  Is  not  liable  to  deportation  while  thus  employed.— In  re  Chu 
Poy  (D.  C.)  81  Fed.  826. 

b)]  (U.  S.  1898)  The  wives  and  minor  children  of  Chinese  merchants  law- 
fully domiciled  In  the  United  States  are  not  laborers,  and  not  within  the  in- 
tent of  the  exclusion  acts. — In  re  Lee  Yee  Sing  (D.  O.)  85  Fed.  635. 

[ql  (U.  S.  1898)  Where  children  of  a  Chinese  laborer  are  lawfully  permit- 
ted to  enter  this  country  as  students,  and  thereafter  remain  continually  in 
the  public  and  private  English  schools  of  the  country,  they  thereby  acquire 
the  status  of  students,  and  the  occupation  of  the  father  is  not  Imputable  to 
them.— United  States  v.  Chu  Chee  (D.  C.)  87  Fed.  312. 

[r]  (U.  S.  1899)  A  mercantile  business  conducted  in  the  name  of  a  part- 
nership Is  conducted  in  the  name  of  a  partner  in  the  firm,  within  the  mean- 
ing of  section  2  of  the  Chinese  deportation  act  of  1898,  although  his  name 
does  not  appear  in  the  firm  name. — ^United  States  v.  Wong  Ah  Gab  (D.  C.) 
94  Fed.  831. 

[s]  (U.S.  1900)  The  burden  rests  upon  a  Chinaman  arrested  for  deporta- 
tion, as  being  unlawfully  within  the  United  States,  to  prove  that  he  belongs 
to  one  of  the  privileged  classes  named  in  the  statute;  and  when  he  claims 
to  be  a  merchant  he  must  show  a  fixed  place  of  business,  and  such  frequent 
sales  of  merchandise  as  entitle  him  to  be  considered  a  merchant,  within  the 
ordinary  meaning  of  the  term,  or  an  actual  and  substantial  interest  in 
some  firm  of  such  merchants.— United  States  v.  Lung  Hong  (D.  C.)  105  Fed. 
188. 

[t]  (U.S.  1905)  A  Chinese  merchant  domiciled  in  the  United  States  has 
the  right  to  bring  into  this  country  with  his  wife  minor  children  legally 
adopted  by  him  in  China,  where  it  is  shown  that  the  adoption  was  bona  fide, 
and  that  the  children  have  lived  as  members  of  his  family  and  have  been 
supported  by  him  for  several  years. — Ex  parte  Fong  Ylm  (D.  C.)  134  Fed.  938. 

[ul  (U.  S.  1905)  A  Chinese  minor  lawfully  entering  the  United  States  as 
the  son  of  a  Chinese  merchant  domiciled  in  this  country  lost  such  status  on 
the  return  of  his  father  to  China  to  remain  permanently,  leaving  the  son, 
who  was  still  a  minor,  in  this  country,  and  his  status  thereafter  was  de- 
termined by  his  own  occupation. — ^United  States  v.  Joe  Dick  (D.  C.)  134 
Fed.  988. 

[vl  (U.  S.  1906)  Chinese  Exclusion  Act  May  6,  1892,  c.  60,  §  6,  27  Stat. 
25  (U.  S.  Ck>mp.  St  1901,  p.  1321),  provides  that  an  unregistered  Chinese 
laborer,  if  found  In  the  United  States  by  certain  officers,  shall  be  adjudged 
to  be  unlawfully  there,  and  may  be  taken  before  a  Judge  and  ordered  to  be 
deported.  Held,  that  such  section  did  not  prohibit  an  imregistered  laborer 
from  remaining  in  the  United  States  until  proceeded  against,  and  hence,  prior 
to  the  taking  of  such  proceedings,  he  was  entitled  to  become  a  merchant  and 
to  the  immunities  accorded  to  them. — Ex  parte  Ow  Guen  (D.  C.)  148  Fed.  926. 

[w]  (Ariz.  1904)  Under  the  treaty  of  November  17,  1880  (22  Stat  826),  and 
the  treaty  of  March  26,  1894  (28  Stat.  1210),  providing  that  Chinese  persons 
entitled  to  come  into  the  United  States,  when  provided  with  the  certificate 
prescribed  by  Act  Cong.  July  5,  1884,  c.  220,  23  Stat  115  (U.  S.  Comp.  St 
1901,  p.  1305),  are  Chinese  subjects,  being  officials,  teachers,  students,  mer- 
chants, or  travelers  for  curiosity  or  pleasure,  and  under  Act  Nov.  3,  1893, 
c.  14,  §  2,  28  Stat  8  (U.  S.  Comp.  St  1901,  p.  1323),  defining  the  term  "mer- 
chant," as  used  in  the  exclusion  acts,  as  a  person  engaged  in  buying  and 
selling  merchandise  at  a  fixed  place  of  business,  which  business  is  conducted 
In  his  name,  and  who  does  not  engage  in  manual  labor,  a  person  described 
in  his  certificate  as  a  "salesman"  Is  not  a  merchant  who  is  entitled  to  remain 
in  the  United  States.— United  States  v.  Gin  Hing,  8  Ariz.  416,  76  Pac  639. 

VIII.  PeBSONS   on  AlCEBIOAN  VESSELS. 

[a]  (U.S.  1882)  The  prohibition  of  the  act  of  CJongress  upon  any  master 
of  a  vessel  bringing  Into  the  United  States  any  Chinese  laborer  from  any 
foreign  port  or  place  means  from  bringing  any  Chinese  laborer  embarking  at 
a  forei£^  port  or  place  and  does  not  apply  to  the  bringing  of  a  laborer  al- 
ready on  board  of  the  vessel  when  it  touches  at  a  foreign  port — Case  of  the 
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Chinese  Cabin  Walter  (C.  C.)  13  Fed.  280 ;  In  re  Ah  Sing,  Id. ;  Case  of  the 
Chinese  Laborers  on  Shipboard,  Id.  291 ;  In  re  Ah  Tie,  Id. 

[b]  (U.  S.  1882)  A  person  on  board  of  a  vessel  of  the  United  States  or  any- 
one of  them  is,  in  contemplation  of  law,  within  the  territory  and  Jurisdic- 
tion of  the  United  States;  and  therefore  a  Chinese  laborer  who  shipped  on 
an  American  vessel  at  London,  prior  to  the  passage  of  the  act  aforesaid,  and 
continued  on  her  until  her  arrival  in  the  United  States,  although  after  the 
expiration  of  the  90  days  next  following  the  passage  of  said  act,  is  entitled 
to  reside  therein. — In  re  Moncan  (C.  C.)  14  Fed.  44. 

[c]  (U.  S.  1884)  A  Chinaman  shipped  as  a  seaman  at  Calcutta  on  an 
American  vessel,  and  arrived  in  New  York,  when  the  crew  were  discharged, 
the  master  intending  to  ship  the  Chinaman  on  board  some  other  vessel  on  a 
return  voyage  without  landing.  The  Chinaman  was  arrested  by  the  United 
States  marshal,  under  the  restriction  act  of  Congress  of  July  5,  1884,  and 
was  lodged  in  Jail.  On  habeas  corpus,  held^  that  seamen  landing  temporarily 
only,  for  the  purpose  of  procuring  a  chance  to  ship  on  a  return  voyage  in 
the  ordinary  pursuit  of  their  vocation  on  the  high  seas,  are  not  within  the 
act  and  are  not  required  to  procure  the  certificate  described  In  section  6 
of  that  act— In  re  Ah  Kee  (D.  C.)  22  Fed.  519. 

[d]  (U.  S.  1900)  The  treaty  of  1894  with  the  empire  of  China  and  acts 
of  Congress  of  1888,  1894,  excluding  "Chinese  laborers"  from  coming  Into 
the  United  States,  are  not  applicable  to  a  Chinese  seaman,  who  ships  as 
steward  aboard  a  vessel  bound  for  a  port  in  the  United  States,  and  who 
lands  with  the  Intention  and  desire  to  reship  as  soon  as  possible. — In  re  Jam 
(D.  C.)  101  Fed.  989. 

[e]  (N.  Y.  1882)  A  Chinese  seaman  Is  a  "laborer,"  and  cannot  therefore, 
leave  his  vessel  to  come  ashore  even  for  temporary  purposes. — In  re  Fook,  65 
How.  Prac.  404. 


(182  Fed.  320.) 

JAROWSKI  V.  HAMBURG-AMERICAN  PACKET  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  14,  1910.) 

No.  273. 

1.  Courts  (§  274*) — ^Federal  Courts— District  of  Suit— Foreign  or  Axiew 

Corporation. 

A  foreign  or  alien  corporation,  operating  an  Atlantic  steamship  line, 
could  be  sued  for  Injuries  to  a  passenger,  who  was  a  citizen  of  New  Jer- 
sey, in  a  federal  Circuit  Court  sitting  in  New  York ;  the  provisions  of  the 
judiciary  act  as  to  the  district  of  suit  having  no  application  to  a  suit 
against  an  alien  or  foreicru  corporation,  which  may  be  sued  by  a  citizen 
in  any  state  where  valid  service  can  be  had. 
[Ed.  Note. — For  other  cases,  see  Courts,  Dea  Dig.  S  274.* 
Jurisdiction  over  corporations,  see  note  to  St  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Newcom,  6  C.  C.  A.  174.] 

2.  Shipping  (§  106*) — Injuries  to  Passenger— Oontributort  Negligence- 

Questions  FOR  Jury. 

Where  plaintiff,  a  passenger  on  an  ocean  steamship,  was  injured  by  the 
giving  way  of  a  part  of  her  berth  while  she  was  attempting  to  get  into  it 
by  climbing  up  from  the  lower  berth,  in  the  absence  of  a  ladder,  the  ship- 
owner's negligence  and  plaintiffs  contributory  negligence  were  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  s^  Shipping,  Cent  Dig.  H  550,  551 ;  Dec 
Dig.  §  166.*! 

*For  other  caaei  lee  same  topic  A  8  numbbb  In  Dec.  4  Am.  Digs.  1907  to  data,  4  Rep'r  Indaxea 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Beckie  Jarowski  against  the  Hamburg-American  Packet 
Company.  From  a  judgment  for  defendant,  entered  on  a  directed 
verdict  at  the  close  of  the  testimony,  plaintiff  brings  error.    Reversed. 

Jacob  Manheim,  for  plaintiff  in  error. 

Moore,  Wallace  &  Dudley  (A.  Leonard  Brougham,  of  counsel),  for 
defendant  in  error. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  plaintiff  was  injured  while  being  car- 
ried on  defendant's  steamship  Columbia  from  New  York  to  Hamburg 
in  May,  1902,  as  a  steerage  passenger.  She  testified  that  she  was  as- 
signed to  an  upper  berth  and  got  into  it  by  placing  her  feet  on  the  low- 
er berth  and  lifting  herself  into  the  upper  berth  with  her  hands  on  the 
upper  rail  or  guard.  This  she  did  every  day  until  Monday  afternoon, 
May  12th,  when,  in  attempting  to  climb  into  her  berth,  the  front  piece 
fell  down  and  she  was  thrown  to  the  deck  with  the  iron  guard  rail  on 
top  of  her.  She  further  testified  that  there  was  no  ladder  in  the  room 
to  enable  passengers  to  get  into  the  upper  berths. 

At  the  close  of  the  plaintiff's  case  a  motion  to  dismiss  the  complain* 
was  denied.    The  court  said: 

•*If  a  carrier  holds  himself  forth  as  a  carrier  of  passengers,  that  imposes 
upon  him  a  very  high  measure  of  care,  not  only  In  the  furnishing  of  the 
appliances  necessary  for  the  carrying  of  passengers,  but  also  in  the  care  and 
maintenance  and  the  proper  fitting  and  placing  of  those  good  appliances. 
Now,  in  favor  of  the  passenger,  if  it  be  shown  that  the  unexpected,  the  un- 
usual, that  which  does  not  ordinarily  happen  when  good  care  is  taken,  did 
nevertheless  happen,  it  is  a  case  of  res  ipsa  loquitur.  ♦  ♦  ♦  The  matter 
with  the  berth  was  that  when  she  performed  a  perfectly  usual,  reasonable 
and  everyday  act,  namely,  using  the  structure  of  the  berth  for  the  purpose 
of  climbing  into  the  upper  berth,  it  gave  way." 

The  defendant  introduced  testimony  contradicting  the  plaintiff  and 
tending  to  show  that  the  plaintiff  was  assigned  to  a  lower  berth  and 
occupied  the  upper  berth  without  permission,  that  there  was  a  ladder 
in  the  immediate  vicinity  intended  for  the  use  of  passengers  using  the 
upper  berths  and  that  the  plaintiff  in  climbing  into  her  berth  must  care- 
lessly have  lifted  the  guard  from  its  sockets.  The  foregoing  brief 
statement  sufficiently  indicates  the  nature  of  the  cause  of  action  and 
the  defense. 

During  the  plaintiff's  rebuttal  testimony  it  developed  that  she  was  a 
citizen  of  New  Jersey.  At  the  close  of  the  testimony  the  defendant 
again  moved  for  a  dismissal  of  the  complaint  upon  four  grounds : 

First:  That  the  court  had  no  jurisdiction. 

Second:  That  the  plaintiff  had  failed  to  prove  a  case  against  the 
defendant. 

Third :  That  the  plaintiff  had  been  guilty  of  contributory  negligence. 

Fourth :  That  no  negligence  had  been  shown  on  the  part  of  the  de- 
fendant. 

The  court  refused  to  dismiss  the  case  on  the  merits  and  adhered, 
with  some  hesitation,  to  his  former  ruling  that  there  was  sufficient 
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testimony  to  carry  the  case  to  the  jury  and  that  the  questions  of  negli- 
gence were  for  them.  He,  however,  held  that,  as  the  plaintiff  was  a 
citizen  of  New  Jersey  and  the  defendant  a  foreign  corporation,  the 
court  had  no  jurisdiction,  and  dismissed  the  case  on  this  ground. 

Subsequently  the  plaintiff  moved  for  a  new  trial  on  the  ground  that 
the  court  was  in  error  in  holding  that  it  was  without  jurisdiction.  The 
motion  was  denied,  but  the  court,  having  grave  doubt  as  to  the  pre- 
vious ruling  upon  the  question  of  jurisdiction,  finally  rested  the  denial 
upon  the  ground  that  no  negligence  was  shown.  The  decision  was  as 
follows : 

'*I  have  concluded  that  on  the  whole  case  negligence  was  not  shown,  and 
that  my  expressed  willingness  to  send  the  ease  to  the  jury  was  error.  The 
necessary  result  of  the  evidence  was  that  either  the  plaintiff  or  some  one  else 
lifted  the  side  piece  out  There  is  no  evidence  at  all  that  any  person  other  than 
the  plaintiff  did  so.  I  believe  it  was  a  mistake  to  think  the  rule  of  res  ipsa 
aw>lied— wherefore  the  direction  given  was  right,  even  if  the  reason  assigned 
was  wrong.    Motion  denied." 

After  the  cause  was  docketed  in  this  court  tfie  defendant  stipulated 
in  writing: 

*rrhat  the  United  States  Circuit  Court  for  the  Southern  District  of  New 
York  had  jurisdiction  of  the  subject-matter  of  this  action  and  of  the  parties 
thereto  at  the  time  of  the  commencement  of  the  action  and  at  the  time  of  the 
trial  thereof." 

Although  this  court  will  not  permit  the  parties  to  stipulate  jurisdic- 
tion where  none  exists,  we  are  convinced  that  under  the  authority  of 
Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  100,  18  Sup.  a.  526,  42  L.  Ed. 
964,  the  Circuit  Court  had  jurisdiction  of  the  action. 

The  only  remaining  question  is:  Did  the  testimony  warrant  the 
submission  of  the  question  of  negligence  to  the  jury?  We  are  of  the 
opinion  that  the  impressions  of  the  judge  at  the  trial  were  correct  and 
that  the  question  of  the  defendant's  negligence  and  the  plaintiff's  con- 
tributory negligence  should  have  been  submitted  to  the  jury. 

The  plaintiff  was  a  passenger  on  the  defendant's  ship  and  was 
seriously  injured  by  the  giving  way  of  a  part  of  her  berth  while  she 
was  attempting  to  get  into  it.  So  much  is  conceded.  She  swore  that 
she  was  assigned  to  this  berth  by  an  official  of  the  ship,  that  no  ladder 
was  provided  for  her  use  and  that  she  got  into  her  h^rth  on  previous 
occasions  by  climbing  up  from  the  lower  berth  which,  in  the  absence 
of  a  ladder,  would  seem  to  be  the  only  way  of  reaching  it.  She  testi- 
fies further  that  while  so  engaged  the  railing  broke,  or  gave  way,  and 
she  was  thrown  violently  to  5ie  floor,  the  railing  falling  on  her.  Bear- 
ing in  mind  the  very  stringent  obligations  imposed  upon  carriers  of 
passengers  there  is  no  doubt  in  our  minds  that  plaintiff's  proof  entitled 
her  to  go  to  the  jury.  It  is  true  that  the  defendant's  witnesses  contra- 
dicted the  plaintiff  on  many,  if  not  all,  of  the  facts  of  which  negligence 
is  predicated,  but  the  question  of  fact  still  existed.  It  was  for  the  jury 
to  decide  which  version  of  the  transaction  was  entitled  to  credence.  If 
the  cause  had  been  submitted  to  the  jury  and  they  had  found  for  the 
plaintiff  we  cannot  think  that  the  court  would  have  been  justified  in 
setting  the  verdict  aside  as  against  the  weight  of  evidence. 

It  is  only  when  the  testimony  is  so  clearly  in  favor  of  the  defendant 
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that  a  verdict  for  the  plaintiff  will  not  be  permitted  to  stand,  that  the 
court  is  justified  in  withdrawing  the  case  from  the  consideration  of  the 
jury. 
The  judgment  is  reversed. 


(182  Fed.  323.) 

MOHNS  V.  NETHERLANDS-AMERICAN  STEAM  NAVIGATION  CX). 

(Circuit  Ctourt  of  Appeals,  Second  Circuit    June  14,  1910.) 

No.  277. 

Shipping  (|  16^) — Cabriage  of  Passengers— Pebsonal  Injuries— Liabilitt. 

A  steamship  company  is  liable  for  injury  to  a  passenger,  caused  by  a 
mat  sllpi^g  as  she  entered  a  doorway,  where  the  mat  was  too  small  to 
fit  properly  into  its  place. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent  Dig.  t  544;  Dec. 
Dig.  §  lea*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  Mary  Mohns  against  the  Netherlands-American  Steam 
Navigation  Company.  Decree  for  libelant,  and  defendant  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Adams,  District  Judge,  in  the  trial 
court: 

This  action  was  brought  by  Mary  Mohns  to  recoTer  from  the  Netherlands- 
American  Steam  NaTigation  Company  for  personal  injuries  received  on  the 
28th  of  June,  1905,  while  a  second-class  passenger  on  the  respondent's  steamer 
Rotterdam  during  a  voyage  from  New  York  to  Rotterdam.  She  alleged  that  In 
going  from  the  upper  deck  to  the  dining  room  she  stepped  upon  a  mat  at  the 
head  of  a  stairway,  which  mat  slipped,  causing  her  to  fall  heavily,  fracturing 
and  spraining  her  left  ankle  and  otherwise  injuring  her.  The  respondent  al- 
leged the  seaworthy  condition  of  the  steamer,  that  the  libelant  in  stepping 
over  the  door  sill  at  the  entrance  to  the  stairway  made  too  long  a  step,  losing 
h«r  balance  and  twisting  her  foot,  owing  to  the  rolling  and  pitching  of  the 
steamer  in  a  heavy  sea. 

The  testimony  shows  nothing  extraordinary  in  the  weather,  and  that  the 
accident  happened  as  alleged  by  the  libelant  The  only  question  in  the  case 
is  whether  the  mat  fitted  the  place  it  was  being  used  in  at  the  head  of  the 
stairway.  The  preponderance  of  the  testimony  clearly  shows  that  the  mat  did 
not  fit  properly  into  its  place,  but  was  too  small  both  in  length  and  width. 
This  was  noticed  by  several  passengers,  but  apparently  not  by  any  of  the 
steamer's  people,  who  had  it  made  to  fit  the  place,  and  evidently  thought 
it  did  so.  That  is  not  enough,  however,  to  relieve  the  steamer  from  respon- 
sibility for  the  lack  of  proper  appurtenances  for  the  safety  of  passengers,  and 
it  was  liable  for  the  results  of  this  accident 

There  wiU  be  a  decree  for  the  libelant,  with  an  order  of  reference. 

Wing,  Putnam  &  Burlingham,  for  appellant 
Bartholomew  B.  Coyne,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  Decree  of  District  Court  affirmed,  with  interest 
and  costs. 

*For  other  caiet  see  same  topic  ft  {  numbbb  in  Deo.  4b  Am.  Digs.  1907  to  date,  4b  Rep'r  Indexes 
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(180  Fed.  700.) 

THE  EDMUND  MORAN. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.    June  14,  1910.) 

No.  261. 

1.  Collision    (J    123*) — Defenses— "Inevitable    Accident"  —  Bubdin    of 

Pboof. 

To  sustain  the  defense  of  inevitable  accident  in  a  suit  for  collision, 
the  defendant  has  the  burden  of  proof,  and  must  show  either  what  was 
the  cause  of  the  accident,  and  that  the  result  of  that  cause  was  inevi- 
table, or  he  must  show  all  the  possible  causes  and  with  regard  to  every 
one  of  such  possible  causes  that  the  result  could  not  have  been  avoided. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  ||  259-261 ;  Dec. 
Dig.  §  123.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3571-3573.] 

2.  Collision  (8  22*) — Defenses— Inevitable  Accident. 

A  tug  came  Into  collision  with  a  canal  boat  in  tow  of  another  tug  on 
a  crossing  oourse  by  reason  of  the  breaking  of  her  steering  cable  when 
she  attempted  to  change  her  course  at  a  distance  of  60  to  70  feet  from 
the  tow.  There  was  testimony  that,  even  if  the  cable  were  sound.  It 
might  have  been  brolsen  by  a  sudden  porting  such  as  was  required  at 
that  short  distance  to  clear  the  canal  boat  Held  that  such  evidence  did 
not  sustain  the  defense  of  inevitable  accident ;  it  not  appearing  that  the 
tug's  course  could  not  have  been  changed  sooner  without  subjecting  the 
cable  to  such  strain. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  |  19;  Dec.  Dig. 
I  22.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  by  John  Newman  and  others  against  the  steam  tug 
Edmund  Moran,  the  Moran  Towing  &  Transportation  Company,  claim- 
ant. Decree  for  libelants  (173  Fed.  109),  and  claimant  appeals.  Af- 
firmed. 

Carpenter  &  Park,  for  appellant. 

James  J.  Macklin  and  De  Lagnel  Berier,  for  appellees. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  May  15,  1908,  at  about  6:15  p.  m.,  the  tide 
being  flood  in  the  North  and  ebb  in  the  East  River,  with  little  or  no 
wind  and  a  clear  atmosphere,  the  tug  Edmund  Moran  left  the  Battery 
landing  bound  down  the  Upper  Bay.  At  the  same  time  the  tug  Glen 
Cove  towing  two  canal  boats  side  by  side  on  a  hawser  about  125  feet 
long,  with  a  third  canal  boat.  The  Bronx,  astern  of  the  port  boat  of  the 
first  tier,  was  proceeding  from  the  North  into  the  East  River.  A 
Pennsylvania  tug  bound  from  the  East  River  into  the  North  River 
with  a  barge  alongside  passed  between  the  vessels.  In  this  situation 
the  courses  of  the  Glen  Cove  and  Moran  were  crossing  and  it  was  the 
duty  of  the  Moran  to  keep  out  of  the  way.  When  heading  for  the 
Bronx  and  not  more  than  70  feet  away,  she  undertook  to  swing  some 
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six  points  to  starboard  to  clear  the  canal  boat's  stern.  Seeing  that  the 
tug  did  not  answer  her  helm,  the  pilot  rang  to  reverse  full  speed  astern, 
notwithstanding  which  he  struck  the  boat  loaded  with  coal  violently 
enough  to  cut  off  her  stem.  His  report  to  the  inspectors,  made  the 
day  after  the  collision,  shows  how  close  the  tug  must  have  been  to  the 
canal  boat,  and  how  fast  she  must  have  been  going  when  he  discovered 
that  the  steering  gear  would  not  work.     He  says : 

"I  had  scarcely  reached  a  point  500  feet  abreast  of  the  landing  when  my 
steering  wire  parted.  I  immediately  sounded  my  alarm  whistles  and  rang  for 
full  speed  astern;  but,  before  my  tug  could  reverse,  I  struck  a  coal  boat 
which  was  the  stern  boat  in  a  tow  of  three  in  charge  of  the  tug  Glen  Cove. 
The  coal  boat  sank  almost  immediately,  and  I  was  unable  to  secure  her 
name." 

The  cable  which  parted  was  made  of  iron  wire  around  a  core  of 
hemp  consisting  of  6  strands,  each  strand  composed  of  6  strands  of 
7  wires  each  of  252  in  all.     All  the  wires  were  parted  at  the  break. 

The  district  judge  overruled  the  defense  because  of  testimony  offered 
by  the  libelant  to  the  effect  that  the  wire  cable  showed  signs  of  wear. 
The  claimant  contends  that  this  finding  is  so  contrary  to  the  evidence 
that  the  decree  should  be  reversed.  But,  adopting  the  claimant's  story, 
we  come  to  the  same  conclusion.  Its  witnesses  testified  that  the  cable 
was  of  the  usual  kind  and  size  for  the  purpose,  bought  of  a  first-class 
manufacturer,  inspected  twice  a  week,  and  now  showing  no  signs  of 
a  defect ;  in  other  words,  the  claimant  proves  no  cause  for  the  parting. 
In  the  case  of  the  Merchant  Prince,  Prob.  Div.  (1892)  179,  the  Court 
of  Appeals  reversed  the  Admiralty  Judge,  Sir  Charles  Butt,  and  held 
a  collision  was  not  due  to  inevitable  accident.     Lord  Justice  Fry  said : 

**The  burden  rests  on  the  defendants  to  show  inevitable  accident  To  susr 
tain  that,  the  defendants  must  do  one  or  other  of  two  things.  They  must  ei- 
ther show  what  was  the  cause  of  the  accident  and  show  that  the  result  of 
that  cause  was  inevitable,  or  they  must  show  all  the  possible  causes,  one  or 
other  of  which  produced  the  effect,  and  must  further  show  with  regard  to 
every  one  of  these  i)ossible  causes  that  the  result  could  not  have  been  avoid- 
ed. I'nless  they  do  one  or  other  of  these  two  things,  it  does  not  appear  to  me 
that  they  have  shown  inevitable  accident" 

This  language  was  cited  with  approval  by  the  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  in  The  Olympia,  61  Fed.  120,  9  C.  C.  A. 
393,  although  in  that  case  the  court  found  the  collision  was  due  to  in- 
evitable accident. 

There  is  testimony  in  this  case  that  a  sudden  porting  would  cause  a 
shock  upon  the  steering  cable  likely  to  break  it  if  a  little  slack,  even 
if  it  were  strong  enough  for  ordinary  use.  The  witnesses  of  the  claim- 
ant exactly  describe  a  situation  in  which  a  sudden  porting  was  neces- 
sary. They  admit  that  in  order  to  clear  the  canal  boat  the  tug,  when 
within  60  or  70  feet,  had  to  change  her  course  to  starboard  6  points. 
The  claimant  not  having  shown  any  affirmative  cause  why  the  cable 
parted,  has  it  disposed  of  this  possible  cause?  The  pilot  says  that  when 
125  feet  (a  length  and  a  half)  away  from  the  canal  boat  he  started  to 
port,  and,  finding  that  the  tug  did  not  answer,  when  within  50  to  60 
feet  he  put  the  helm  over  hard  aport  and  rang  to  go  full  speed  astern. 
We  do  not  believe  that  the  steering  rope  parted  under  a  gentle  porting. 
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It  was  because  the  pilot  allowed  himself  to  get  so  close  to  the  canal 
boat  that  a  sudden  hard-aporting  was  necessary  to  clear  her.     By  the 
exercise  of  reasonable  care  the  accident  could  have  been  avoided  and 
therefore  it  was  not  inevitable. 
Decree  affirmed,  with  interest  and  costs. 


(180  Fed.  702.) 
NORTHWESTERN  TOWNSITB  CJO.  v.  FIDELITY  &  DEPOSIT  CO.  OF 

MARYLAND. 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    July  26,  1910.) 

No.  3,295. 

(ByllahuB  hy  the  Court,) 

pBnroiPAL  AND  Surety  (|  79*) — Extknt  or  Liabilitt— Different  Capacities. 

No  liability  of  surety  for  acts  of  employ^  as  the  officer  or  servant  of 
a  third  party. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety.  Cent  Dig.  §  125 ; 
Dec.  Dig.  I  79.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma. 

Action  by  the  Northwestern  Townsite  Company  against  the  Fidelity 
&  Deposit  Company  of  Maryland.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Charles  L.  Moore  (John  C.  Moore  and  John  A.  Remy,  on  the  brief), 
for  plaintiff  in  error. 

Frank  Dale  (A.  G.  C.  Bierer  and  Benj.  F.  Hegler,  on  the  brief),  for 
defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  Henry  H.  Watkins  was  the  treasurer 
of  the  Northwestern  Townsite  Company,  and  the  cashier  of  the  Citi- 
zens' Bank  of  Enid,  Okl.  On  warranties  of  the  townsite  company 
that  Watkins  would  be  permitted  to  pay  out  moneys  of  the  company 
only  on  check,  that  he  would  be  required  to  deposit  all  the  company's 
funds  coming  to  his  possession  in  the  bank  upon  their  receipt,  that  he 
would  have  no  authority  to  indorse  checks  drawn  to  the  order  of  the 
company  nor  to  sign  checks  on  its  behalf,  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  agreed  with  the  townsite  company  to  reimburse  it 
for  such  pecuniary  loss  as  it  should  sustain  during  the  term  of  one  year 
by  any  act  of  larceny  or  embezzlement  upon  the  part  of  Watkins  in  the 
rendition  of  his  service  as  treasurer  of  the  company.  One  Chambers 
had  purchased  lots  of  this  company,  and  he  and  the  company  had 
agreed  that  the  deeds  for  these  lots  should  be  deposited  with  the  bank 
to  be  delivered  by  the  latter  to  Chambers  as  he  should  pay  for  them. 
Chambers  had  a  general  deposit  account  with  the  bank,  and  he  took 
the  deeds  from  it  and  paid  for  them  by  giving  to  the  company  his 
checks  on  his  credit  in  the  bank  for  $15,500,  and  the  bank  charged 
Chambers  and  credited  the  townsite  company  on  its  books  with  this 
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amount.  The  townsite  company  accepted  this  credit  and  checked  out 
all  but  $10,694.40  of  it  before  the  bank  failed.  It  failed  indebted  to 
the  townsite  company  in  the  latter  amount.  At  the  times  when  Cham- 
bers' checks  were  received  and  the  credits  were  transferred  thereon 
from  Chambers  to  the  townsite  company  the  bank  was  insolvent,  and 
Watkins  knew  it.  He,  however,  took  no  part  whatever  in  the  making 
of  the  sales  of  the  lots  to  Chambers,  in  the  deposit  of  the  deeds  with 
the  bank,  and  in  the  receipt  of  the  checks  in  payment  for  them,  ex- 
cept that  in  one  instance  he  sent  a  deposit  slip  showing  a  credit  of  the 
amount  of  one  of  Chambers'  checks  to  the  townsite  company.  The 
insolvency  of  the  bank  was  caused  by  the  use  of  its  funds  by  Watkins 
as  its  cashier  for  some  purpose  other  than  the  payment  of  the  rightful 
obligations  of  the  bank.  After  the  failure  of  the  bank  the  townsite 
company  sued  the  fidelity  company  on  its  indemnity  contract  for  the 
$10,694.40,  and  it  is  assigned  as  error  that  upon  the  facts  which  have ' 
been  recited  the  court  below  rendered  judgment  for  the  defendant. 

The  argument  is  that  as  Watkins  knew  that  the  bank  was  insolvent 
when  the  checks  of  Chambers  were  passed  to  the  credit  of  the  townsite 
company,  the  title  to  the  money  which  these  checks  represented  never 
vested  in  the  bank,  but  the  money  was  held  by  it  for  the  townsite  com- 
pany as  a  trustee  ex  maleficio  and  Watkins,  by  his  unlawful  use  of 
this  money  as  cashier  of  the  bank,  was  guilty  of  larceny  or  embezzle- 
ment as  treasurer  of  the  townsite  company.  This  contention  is  un- 
sound because  no  money  was  ever  deposited  with  the  bank  by  or  for 
the  townsite  company  by  means  of  the  use  of  the  checks  of  Chambers. 
The  actual  transaction  was  that  the  credit  of  $16,500  which  Chambers 
had  with  the  insolvent  bank  was  transferred  by  means  of  his  checks 
to  the  townsite  company,  so  that  after  the  transfer  the  bank  owed  to 
the  townsite  company  the  debt  of  $15,500,  which  it  previously  owed  to 
Chambers.  There  is  neither  finding  nor  evidence  that  Chambers  was 
aware  of  the  insolvency  of  the  bank,  or  that  he  participated  in  any  way 
in  any  fraud  upon  the  townsite  company,  and  therefore  there  is  no 
basis  for  the  contention  that  the  bank  was  a  trustee  for  or  other  than 
the  debtor  of  the  townsite  company. 

Again,  it  is  for  the  acts  of  larceny  or  embezzlement  of  Watkins  in 
the  performance  of  his  duties  as  treasurer  of  the  townsite  company 
and  for  these  only  that  the  fidelity  company  undertook  to  indemnify 
the  townsite  company  and  his  acts  of  appropriation  were  of  the  funds 
of  the  bank  and  were  committed  by  virtue  of  his  office  of  cashier  of  the 
bank  and  not  in  the  performance  of  any  of  his  duties  as  treasurer  of 
the  townsite  company.  A  surety  company  which  indemnifies  a  cor- 
poration against  the  acts  of  larceny  or  embezzlement  of  its  officer  or 
servant  in  the  discharge  of  the  duties  of  his  position  is  not  liable  for 
his  acts  of  larceny  or  embezzlement  in  the  discharge  of  the  duties  of 
hisjposition  as  an  officer  or  servant  of  a  third  party. 

The  judgment  below  was  right,  and  it  must  be  affirmed. 

It  is  so  ordered. 
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(182  Fed.  449.) 

ALDINE  TRUST  CX).  T.  SMITH. 

(Circuit  Oaurt  of  Appeals,  Third  Circuit    November  10,  1910.) 

No.  1,358. 

Bankbuptcy  (8  155*) — Property  Passing  to  Trusteb— Estoppel. 

A  bankrupt  corporation,  which  had  contracted  as  subcontractor  to  fur- 
nish and  set  tile  In  certain  buildings  under  constrr?tlon  and  had  delivered 
the  tile  at  the  buildings,  borrowed  money  from  r  trust  company,  and  aa 
collateral  security  assigned  the  money  ''due  for  material  furnished"  from 
the  contractors.  It  also  represented  in  good  faith  that  the  tile  had  been 
delivered  to  the  contractors  and  that  the  money  tb  3ref or  was  due  it  Be- 
fore the  tile  had  been  set  It  became  bankrupt  and  its  trustee  claimed  the 
tile,  which  were  then  sold  to  the  contractors  by  agreement  of  the  parties. 
Held  that  having  obtained  the  loans  on  the  renre^entation  that  the  tile 
had  been  sold,  both  the  bankrupt  and  its  trustee  who  took  in  its  right 
were  estopped  In  equity  as  against  the  trust  compai^y  to  claim  the  title  or 
their  proceeds. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  155,*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 

In  the  matter  of  the  A.  P.  Wilson  Company,  bankrupt.  From  an 
order  of  the  District  Court  denying-  its  claim  to  certain  money  (In  re 
A.  P.  Wilson  &  Co.,  176  Fed.  652),  the  Aldine  Trust  Company  ap- 
peals.   Reversed. 

A.  G.  Dickson  (Dickson,  Beitler  &  McCouch,  of  counsel),  for  ap- 
pellant. 

John  J.  Foulkrod,  Jr.  (Porter,  Foulkrod  &  McCuUagh,  of  counsel), 
for  appellee. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
CROSS,  District  Judge. 

CROSS,  District  Judge.  The  A.  P.  Wilson  Company,  workers  in 
tile,  had,  some  time  prior  to  the  institution  of  bankruptcy  proceedings 
against  it,  agreed  as  subcontractors  to  furnish  and  set  tile  for  three 
separate  buildings  located  in  the  city  of  Philadelphia,  which  were  then 
in  the  course  of  construction,  and  had  delivered  tile  to  each  of  the 
buildings.  Having  entered  into  these  contracts,  and  delivered  the  nec- 
essary tile  therefor,  it  borrowed  money  from  the  Aldine  Trust  Com- 
pany, giving  its  notes  therefor,  and  as  collateral  security  for  their  pay- 
ment executed  to  it  three  several  assignments  of  the  following  form : 

"For  value  received  we  hereby  sell,  assign,  transfer  and  set  over  unto  the 
Aldine  Trust  Co.,  all  our  right,  title  and  Interest  In  the  sum  of  six  hundred  dol- 
lars ($600.00)  due  for  material  furnished  to  operation  of  Elder  &  Owen  at 
Fifty-Seventh  and  Walnut  streets." 

The  assignments  differ  merely  in  the  amount  named  therein  and  the 
building  from  which  such  amount  was  alleged  to  be'  due  for  material 
furnished.  At  the  time  the  several  assignments  were  made,  the  A.  P. 
Wilson  Company  had,  as  stated,  delivered  to  each  of  the  three  build- 
ings the  necessary  tile  for  the  completion  of  its  work.     In  this  situa- 
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tion  the  A.  P.  Wilson  Company  applied  to  the  Aldine  Trust  Company 
for  loans,  and  in  the  case  of  each  loan,  and  at  the  time  it  was  made, 
executed  an  assignment,  in  the  foregoing  form,  of  moneys  due  for  ma- 
terials furnished  to  the  respective  buildings.  The  assignments  not 
only  stated  that  the  moneys  were  then  due,  but  similar  oral  representa- 
tions were  clearly  and  indisputably  made  by  the  officers  of  the  A.  P. 
Wilson  Company  to  an  officer  of  the  trust  company,  when  the  loans 
were  procured,  and  it  was  upon  the  faith  of  the  assignments  and  of 
the  representations  thus  made  that  the  moneys  were  loaned.  After  the 
delivery  of  the  tile  and  the  procurement  of  the  loans,  but  before  the 
work  had  been  begun  by  the  Wilson  Company,  it  went  into  bank- 
ruptcy. Smith,  its  trustee  in  bankruptcy,  and  the  appellee  here, 
claimed  that  the  tile  belonged  to  the  bankrupt  at  the  time  the  bank- 
ruptcy proceedings  were  begun.  The  trust  company,  on  the  other 
hand,  claimed  that  it  was  entitled  to  the  proceeds  of  the  tile  to  the  ex- 
tent that  their  value  had  been  assigned  to  it.  Under  an  agreement 
with  the  trustee  in  bankruptcy,  the  Aldine  Trust  Company  sold  the 
tile  to  the  contractors  for  $1,540,  and  the  question  in  controversy  is: 
To  which  of  the  parties  does  that  fund  belong?  The  referee  held  that 
the  Aldine  Trust  Company  had  no  title  to  or  lien  upon  the  tile,  and 
that  it  must  pay  to  the  trustee,  not  the  entire  sum  of  $1,540,  but  the 
sum  of  $499.75,  which  is  the  difference  between  $1,540  and  $1,040.25, 
which  it  is  conceded  the  trust  company  is  entitled  to  retain  on  account 
of  other  transactions  which  need  not  be  particularly  set  forth.  The 
absolute  good  faith  of  the  Aldine  Trust  Company  in  making  the  loans 
in  question  is  put  beyond  controversy,  both  by  the  testimony  of  its  own 
officers  and  by  those  of  the  bankrupt.  It  also  appears  in  the  case,  and 
IS  undisputed,  that  the  execution  of  the  several  assignments  were  duly 
authorized  by  the  A.  P.  Wilson  Company.  The  referee  and  the 
learned  judge  of  the  District  Court  base  their  decision  in  substance 
upon  the  proposition  that  the  trust  company  had  no  title  to  or  lien 
upon  the  tile  itself,  and  they  accordingly  held  that  the  trustee  had  the 
superior  right  to  the  proceeds  arising  from  the  sale  thereof.  But  that 
proposition  does  not  correctly  state  or  answer  the  position  of  the  trust 
company,  as  will  appear  from  the  following  extract  taken  from  the 
brief  of  its  counsel : 

"The  trust  company  has  never  contended,  and  does  not  now  contend,  that  it 
had  a  possessory  lien  on  the  tile  by  virtue  of  delivery  thereof  to  it,  but  does 
claim  that  there  was  an  assi&niment  to  it  of  moneys  which  the  bankrupts  had 
alleged  were  due  by  the  contractors  for  the  tile  that  had  been  delivered  at 
the  several  operations,  and  it  is  submitted  that  the  trustee  in  bankruptcy 
ought  not  to  be  allowed,  any  more  than  the  bankrupts  themselves,  to  allege 
that  no  sale  of  the  tile  had  been  made  by  the  bankrupts  to  the  several  con- 
tractors, and  that  there  was  no  money  due  by  the  said  contractors  for  the 
Ule.** 

When  the  loans  were  made,  and  in  the  endeavor  to  procure  them, 
the  A.  P.  Wilson  Company  took  the  position  and  asserted  in  effect  that 
the  title  of  the  tile  had  already  passed  to  the  builders,  and  that  cer- 
tain specific  sums  were  due  to  it  therefor.  The  language  of  the  assign- 
ments, coupled  with  the  other  testimony  in  the  case,  will  not  permit 
of  any  other  conclusion.    To  permit  the  trustee  of  the  A.  P.  Wilson 
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Company  to  reclaim  these  tile,  or,  what  amounts  to  the  same  thing, 
to  claim  the  proceeds  of  their  sale,  would  unquestionably  work  a  fraud 
upon  the  trust  company  which  loaned  moneys,  not  upon  the  security  of 
the  tile  or  upon  any  pledge  thereof,  but  upon  the  faith  of  statements 
made  to  it  by  the  officers  of  the  bankrupt,  to  the  effect  that  it  had  no 
title  thereto,  but  had  parted  with  the  same  to  the  contractors,  and  that 
moneys,  representing  the  price  thereof,  were  due  to  it  therefor,  which 
moneys  it  was  willing  to  assign  to  the  trust  company  as  collateral  se- 
curity for  the  repayment  of  such  loans.  The  tile  were  intended  for 
and  were  delivered  to  certain  buildings,  and  in  view  thereof,  and  of 
the  assignments  and  of  all  the  circumstances  under  which  the  loans 
were  made,  it  seems  essentially  right  and  proper  tiiat  the  trustee  in 
bankruptcy,  standing  in  the  shoes  of  the  bankrupt,  should  be  held 
to  be  estopped  from  denying  what  it  then  asserted,  and  claiming  the 
proceeds  of  the  sale  thereof.  It  would  be  difficult  to  suggest  a  clearer 
case  of  estoppel.  To  claim  the  value  of  the  tile,  the  bankrupt  corpora- 
tion, were  it  the  actor  in  this  proceeding,  would  have  to  admit  that  its 
assignments,  although  duly  authorized,  were  a  fraud;  that  material 
statements  contained  therein  were  untrue ;  that  its  officers  prevaricated 
when  they  said  that  moneys  were  due  for  the  tile ;  that  it  thereby  de- 
ceived and  lulled  to  sleep  the  officers  of  the  trust  company,  and  fraud- 
ulently procured  the  loans  in  question ;  but  that,  notwithstanding  all 
this,  it  should  now  be  permitted  to  tell  the  truth  and  take  the  tile.  Cer- 
tainly no  court  of  equity  would  assist  the  bankrupt  under  such  cir- 
cumstances. Having  treated  the  tile  as  sold  and  the  proceeds  thereof 
as  due,  and  having  assigned  the  same  as  collateral  security  to  the 
loans,  neither  it  nor  its  trustee  will  now  be  heard  to  assert  the  con- 
trary. 

Out  of  a  multitude  of  cases  which  might  be  cited  as  establishing  the 
above  principle,  that  of  Fourth  Street  Bank  v.  Yardley,  165  U.  S.  634, 
17  Sup.  Ct.  439,  41  L.  Ed.  855,  only  will  be  referred  to,  wherein,  at 
page  653  of  165  U.  S.,  at  page  443  of  17  Sup.  Ct.  (41  L.  Ed.  855), 
Mr.  Justice  White  says  : 

''As  the  Fourth  Street  Bank  contracted  and  parted  with  its  money  on  the 
faith  of  the  representations  of  the  Keystone  Bank  that  there  was  to  its  credit, 
in  the  Tradesmen's  Bank,  a  specific  sum,  and  the  fund  which  came  into  the 
hands  of  its  voluntary  assignee  is  the  fund  as  to  which  the  representations 
were  made,  the  Keystone  Bank  and  its  assijfnee  are  in  equity  estopped  from 
asserting,  to  the  prejudice  of  the  Fourth  Street  Bank,  that  the  character  and 
condition  of  the  fund  was  otherwise  than  it  was  represented  to  be." 

The  trust  company  is  entitled  to  receive  the  moneys  in  controversy. 
The  decree  below  is  reversed,  with  costs. 
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(182  Fed.  103.) 

FORSHAW  et  al.  t.  IAYMAN. 

WILLIAMS  et  al.  t.  SAME. 

(Clpcait  Court  of  Appeals,  Eighth  Circuit    October  12, 1910.) 

Nos.  3,301,  3,302. 

1.  Courts  (§  366*) — ^Fedebal  Courts— Rules  of  Decision— State  Statutobt 

Pbovisions— Construction  by  Highest  State  Court. 

The  decision  of  the  Supreme  Court  of  Arkansas  that,  where  lands  are 
wild  and  uninclosed.  Act  March  18,  1899  (Laws  1899,  p.  117;  Klrby's  Dig. 
i  5057),  makes  seven  years*  successive  payments  of  taxes  under  color  of 
title  equivalent  to  seven  years'  actual  adverse  possession,  and  vests  the 
title  to  such  land  in  one  who  shows  that  he  has  paid  the  taxes  during  the 
period  required,  is  conclusive  on  the  federal  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  8|  964-968;  Dec. 
Dig.  §  3Ga* 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  t« 
Pcrrin,  11  C.  C.  A.  71 ;   Hill  v.  Hlte,  29  C.  C.  A.  553.] 

2.  Taxation  (§  194*) — Exemptions— Constitutional  Provisions. 

Act  Ark.  April  8.  1869  (Laws  1869,  p.  130),  providing  that,  where  land 
is  donated  to  a  railroad  company  to  aid  in  its  construction.  It  shall  be 
exempt  from  taxation  until  the  railroad  company  has  conveyed  It  in 
turn  to  an  actual  purchaser,  was  in  violation  of  the  Arkansas  Constitu- 
tion of  1868,  providing  that  all  real  and  personal  property  shall  be  taxed 
at  a  uniform  rate,  save  certain  specific  exceptions,  and  that  the  property 
of  corporations  shall  forever  be  subject  to  taxation  the  same  as  that  of 
individuals. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  |fi  310,  311 ;  Dec. 
Dig.  i  194.* 

Taxation  of  railroad  land  grants,  see  note  to  Northern  Pac.  B.  Co.  v. 
Wright,  4  O.  C.  A.  196.] 

3.  Taxation  i  196*) — Exemptions— Contracts. 

Where  a  state  Constitution  prohibits  the  exemption  of  property  from 
taxation,  such  exemption  cannot  be  secured  by  giving  It  the  guise  of  a 
contract 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  S  314 ;  Dec.  Dig. 
f  196.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

Actions  by  Edwin  S.  Layman  against  Joseph  Forshaw,  Jr.,  and  an- 
other and  against  C.  H.  Williams  and  others.  Judgment  for  plaintiff 
in  each  case,  and  defendants  bring  error  in  the  first  case,  and  appeal  in 
the  second.    Affirmed. 

Julian  Laughlin  (George  W.  Murphy,  Charles  T.  Coleman,  and  W. 
M.  Lev^is,  on  the  brief),  for  plaintiffs  in  error  and  appellants. 

G.  B.  Rose  (U.  M.  Rose,  W.  E.  Hemingway,  D.  H.  Cantrell,  and  J. 
F.  Loughborough,  on  the  brief),  for  appellee  and  defendant  in  error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  McPHERSON, 
District  Judge. 

*For  other  caaei  see  same  topic  A  §  numbbb  in  Dec.  4b  Am.  Digs.  1907  to  date,  4b  Rep'r  IndexeM 


Digitized  by  VjOOQ IC 


560  104  C.  C.  A.  REPORTS. 

HOOK,  Circuit  Judge.  One  of  these  cases  was  an  action  in  eject- 
ment, and  the  other  a  suit  to  quiet  title.  They  involved  lands  in  Ar- 
kansas, and  were  brought  by  Edwin  S.  Layman.  He  prevailed  in  the 
trial  court,  and  the  defendants  prosecuted  a  writ  of  error  and  an  ap- 
peal. 

Layman  had  a  tax  deed,  which,  though  void,  nevertheless  constituted 
color  of  title.  While  holding  the  deed,  and  while  the  lands  were  un- 
improved and  uninclosed,  he  paid  the  taxes  on  them  for  seven  years  in 
succession.  At  the  trial  below  he  invoked  successfully  an  Arkansas 
statute  which  provides: 

"That  unimproved  and  unincloeed  land  shall  be  deemed  and  held  to  be  in 
possession  of  the  person  who  pays  the  taxes  thereon  if  he  have  color  of  title 
thereto,  but  no  person  shall  be  entitled  to  invoke  the  benefit  of  this  act  unleffi 
he,  and  those  under  whom  he  claims,  shall  have  paid  such  taxes  for  at  least 
seven  years  in  succession;  and  not  less  than  three  of  such  payments  must 
be  made  subsequent  to  the  passage  of  this  act"  Act  March  18,  1809  (Laws 
1809,  p.  117 ;    Kirby's  Dig.  §  5057). 

In  Earle  Improvement  Co.  v.  Chatfield,  81  Ark.  296,  302,  99  S.  W. 
84,  85,  the  court,  construing  this  statute,  said : 

"Where  the  lands  are  wild  and  uniDclosed,  the  law  makes  seven  years'  suc- 
cessive payments  of  taxes  under  color  of  title  equivalent  to  seven  years  of 
actual  adverse  possession,  and  vests  the  title  to  such  lands  in  one  who  shows 
that  he  has  paid  the  taxes  during  the  period  required  by  the  statute." 

It  is  contended  by  defendants  that  this  is  not  a  correct  construction 
of  the  statute,  and  that  this  court  is  not  bound  by  it.  But  no  deci- 
sion of  the  highest  judicial  tribunal  of  a  state  can  be  more  binding 
upon  the  courts  of  the  United  States  than  one  construing  a  local  law 
relating  to  the  title  to  lands  within  its  borders,  there  being  no  ground 
to  question  it  under  the  Constitution  and  laws  of  the  United  States. 
The  question  involved  is  not  one  of  general  law. 

It  is  also  contended  the  lands  in  controversy  were  not  taxable,  and 
the  payment  of  taxes  unlawfully  levied  by  the  taxing  officers  could  be 
no  basis  for  a  title  by  limitation  or  prescription  under  the  statute. 
The  basis  for  this  contention  is  that  the  lands  had  been  donated  or 
subscribed  by  a  former  owner  in  aid  of  the  construction  of  a  railroad, 
pursuant  to  an  Arkansas  statute,  approved  April  8,  1869  (Laws  1869, 
p.  130),  providing  that  in  such  case  they  should  be  exempt  from  tax- 
ation until  the  railroad  company  to  whom  they  were  conveyed  in  turn 
conveyed  them  to  an  actual  purchaser.  Thereafter  they  were  in  fact 
marked  "exempt'*  upon  the  tax  rolls  for  13  years  or  more ;  and  then, 
though  still  owned  and  unconveyed  by  the  railroad  company,  they  were 
assessed  and  taxed.  The  taxes  for  7  years  affected  by  this  condition 
were  paid  by  Layman.  The  railroad  company  then  sold  and  conveyed 
the  property  to  defendant  Joseph  Forshaw,  Jr.  Layman  asserts  that 
the  statute  of  1869,  purporting  to  exempt  the  lands  from  taxation, 
was  contrary  to  the  state  Constitution  of  1868. 

We  think  it  was.  That  Constitution  required  the  taxation  by  a  uni- 
form rule  of  all  real  and  personal  property,  save  certain  specific  excepn 
tions,  and  that  the  property  of  corporations  should  forever  be  subject 
to  taxation  the  same  as  that  of  individuals.  Ai^ticle  10,  §  2 ;  article  5,  § 
48.    In  Fletcher  v.  Oliver,  25  Ark.  289,  it  was  said : 
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"The  constltutloDal  provision  that  all  real  property  shall  be  subject  to 
taxation,  except  certain  exempted  kinds  therein  enumerated,  amounts  to  an 
inhibition  on  the  Legislature  from  exempting  other  real  property." 

*See,  also,  Files  v.  State,  48  Ark.  529,  3  S.  W.  817. 

Of  course,  if  a  state  Constitution  prohibits  the  exemption  of  prop- 
erty from  taxation,  the  exemption  cannot  be  secured  by  giving  it  the 
guise  of  a  contract.  The  land  was  taxable,  it  was  taxed,  and  Layman 
paid  the  taxes,  and  otherwise  fulfilled  the  conditions  prescribed  by  the 
statute. 

The  judgment  and  the  decree  are  affirmei  • 


(182  Fed.  195.) 

EL  DORADO  OIL  WORKS  CO.  v.  SOClfiTfi  COMMERCIALE  DB 

L'OCEANIE. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,832. 

1.  Sales  (|  72*) — Construction  of  Contract— Subject-Matter— Identifica- 

tion. 

Plaintiff  contracted  in  writing  to  sell  to  defendant  a  full  cargo  of  Ta- 
hiti copra  of  fair  ayerage  quality,  to  be  delivered  on  quay  in  San  Fran- 
cisco "per  brig  Lurline  now  en  route  from  Pnget  Sound  to  Taiohae  ^^^/or 
Papeete,  what  the  vessel  loads,  estimated  to  be  about  350  tons.''  Held, 
that  such  contract  did  not  require  that  the  cargo  should  be  loaded  at 
Papeete,  nor  that  the  vessel  should  sail  from  that  port  direct  to  San  Fran- 
cisco, and  the  fact  that,  being  unable  to  obtain  a  full  cargo  there,  she 
returned  to  Taiohae  and  completed  loading,  sailing  thence  for  San  Fran- 
cisco, did  not  entitle  defendant  to  refuse  to  receive  the  cargo  on  the 
ground  that  it  was  not  the  copra  contracted  for,  nor  because  the  vessel 
deviated  from  her  voyage  on  her  return ;  the  copra  being  of  the  quality 
called  for  and  delivered  within  a  reasonable  ti^pe,  which  was  all  that 
could  be  required  under  the  contract 

FFfl.  Note.— For  other  cases,  see  Sales,  CJent  Dig.  §§  197-202;  Dec  Dig. 
<  72.*] 

2.  Evidence  (|  448*) — Extrinsic  Evidence  Affeotino  Written  Contract- 

Prior  Neqotiationb. 

Such  contract  was  not  ambiguous,  and  previous  correspondence  between 
the  parties,  while  properly  admitted  in  evidence  in  an  action  for  breach 
of  the  contract  by  defendant  by  refusing  to  accept  the  copra  on  the  issue 
as  to  whether  the  delivery  was  within  a  reasonable  time,  was  not  admis- 
sible to  alter  the  terms  of  the  written  contract. 

[Ed.  Note.-— For  other  cases,  see  Evidence,  Cent  Dig.  §§  2006-2082;  Dec. 
Dig.  §  44a*] 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Action  by  the  Societe  Commerciale  de  L'Occanie  against  the  El  Do- 
rado Oil  Works  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

On  October  9,  1907,  the  agents  of  the  defendant  in  error  at  San  Francisco 
wrote  to  the  agents  of  the  plaintiff  in  error,  directing  their  attention  to  the 
fact  that  the  brig  Lurline  was  expected  to  be  dispatched  from  Papeete  to  San 

•For  other  casM  tee  Mme  topic  ft  §  nvmbsb  in  Dec.  4b  Am.  Digi.  1907  to  date,  4b  Rep'r  Indexes 
104  C.O^— 36 
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Frandsoo,  where  her  arrival  was  expected  on  or  about  December  15th,  and 
offering  a  cargo  of  Tahiti  copra,  of  which  It  was  said  the  Lurllne  could  carry 
from  300  to  350  tons.  On  the  following  day  a  second  letter  was  sent,  stating 
that  the  Lurllne  left  Puget  Sound  on  October  5th,  bound  for  Papeete,  and  that 
"we  figure  that  she  should  reach  San  Francisco  on  her  return  voyage  about  De- 
cember 16,  1907."  Thereupon,  on  October  11th,  the  following  contract  was  en- 
tered into;  "The  SodiSte  Commerciale  de  L'Ooeanie  agree  to  deliver  in  sacks  or 
In  bulk,  their  option,  and  the  El  Dorado  Oil  Works  Company  agree  to  receive, 
a  full  cargo  of  Tahiti  copra  of  fair  average  quality,  tale  quale  on  quay  in  San 
Francisco,  per  brig  Lurine,  now  en  route  from  Puget  Sound  to  Talohae  »n<i/or 
Papeete  what  the  vessel  loads,  estimated  to  be  about  three  hundred  and  fifty 
(350)  tons  (2,240  lbs.  each).  If  delivered  In  bulk,  buyers  to  furnish  sacks 
which  are  to  be  filled  and  sewed  by  the  seller.  The  El  Dorado  Oil  Works 
Company  agree  to  pay  for  the  copra  delivered  under  this  contract  at  the  rate 
of  four  (4)  cents  per  lb.  gross  weight  delivered,  sacks  included  if  delivered  in 
sacks.  Payment  to  be  made  in  cash.  United  States  gold  coin,  on  completion  of 
delivery  In  San  Francisco.  Present  or  future  duties,  war  revenue  tax,  or  any 
new  charges  that  may  be  Imposed  by  the  United  States  government  for  ac- 
count of  buyers.  Should  the  goods,  or  any  portion  thereof,  be  transhipped, 
and  arrive  in  any  other  vessel  or  vessels,  contract  still  to  hold  good.  In  case 
of  loss  of  vessel,  contract  to  be  void.** 

On  the  day  when  the  contract  was  signed,  the  brig  was  en  route  from  Puget 
Sound  to  Taiohae  or  Papeete,  or  both,  a  few  days  out,  laden  with  a  cargo  of 
lumber,  as  both  parties  to  the  contract  were  aware.  The  Tahiti  copra  is  copra 
produced  in  the  Society  Islands  or  in  the  Marquesas  Islands.  The  brig  sailed 
to  Talohae,  and  thence  to  Papeete,  where  she  arrived  on  December  1,  1907. 
At  that  port  she  loaded  part  of  her  cargo  of  copra,  and  on  December  17th  she 
sailed  for  a  voyage  back  to  Taiohae,  where  she  completed  the  loading  of  her 
cargo  of  copra  on  January  20,  1908.  On  the  following  day  she  sailed  on  her 
return  voyage  to  San  Francisco,  and  she  arrived  at  that  port  on  February  22, 
1908,  with  a  full  cargo  of  copra  of  the  stipulated  quality  on  board.  When  the 
cargo  was  tendered  to  the  plaintiff  in  error,  the  latter  refused  to  accept  the 
same,  and  thereupon  the  present  action  was  brought  to  recover  under  the  con- 
tract The  case  was  tried  before  a  jury,  and  a  verdict  was  returned  for  the 
defendant  in  error. 

Pag-e,  McCutchen  &  Knight,  for  plaintiff  in  error. 
Andros  &  Hengstler,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  Error 
is  assigned  to  the  instructions  given  by  the  court  as  to  the  meaning  and 
purport  of  the  contract,  and  to  refusals  to  instruct  as  requested  by  the 
plaintiff  in  error.  It  is  unnecessary  to  set  out  in  detail  the  instruc- 
tions so  given  and  requested.  They  all  raise  the  question  of  the  cor- 
rect construction  of  the  contract.  In  brief,  it  is  the  contention  of  the 
plaintiff  in  error  that  the  article  tendered  by  the  defendant  in  error 
was  not  the  very  article  itself  which  was  purchased.  By  this  it  is  not 
meant  that  it  was  not  a  full  cargo  of  Tahiti  copra  of  fair  average  qual- 
ity, tale  quale,  delivered  on  the  quay  in  San  Francisco  per  brig  Lurline, 
but  that  it  w^as  not  the  article  purchased,  for  the  reason  that  it  was 
not  a  cargo  brought  directly  from  Papeete  as  warranted  in  the  con- 
tract, but  was  a  cargo  brought  by  a  voyage  which  was  an  unauthor- 
ized deviation  from  the  return  voyage,  which  was  described  in  the 
contract.  This  leads  us  to  the  question  of  the  construction  of  the 
contract.  Certain  of  its  features  are  made  so  clear  as  to  be  beyond 
controversy.    One  is  that  the  brig  was  warranted,  at  the  time  when 
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the  contract  was  made,  to  be  en  route  from  Puget  Sound  to  Taiohae 
^^^/oT  Papeete,  and  that  such  was  her  outward  voyage,  and  that  on 
that  voyage  she  was  permitted  to  visit  Taiohae  or  Papeete  or  both. 

But  the  plaintiff  in  error  contends  that,  while  the  contract  permitted 
the  brig  to  visit  either  or  both  ports,  it  required  her  to  visit  them  in 
the  order  in  which  they  were  named,  and  did  not  permit  her  to  return 
to  Taiohae  after  having  once  touched  there  on  the  way  to  Papeete, 
and  that  her  return  voyage  should  have  been  from  the  last-named  port 
to  San  Francisco,  and  that  she  would  so  return  without  deviation  was 
a  warranty  necessarily  and  legally  implied  in  the  terms  of  the  contract. 
But  the  contract,  as  we  read  it,  does  not  describe  the  return  voyage, 
nor  does  it  specifically  name  a  port  or  ports  of  loading.  It  simply  pro- 
vides that  the  defendant  in  error  shall  deliver  a  cargo  of  Tahiti  copra 
of  fair  average  quality  on  the  quay  in  San  Francisco  per  brig  Lurline, 
described  to  be  "now  en  route  from  Puget  Sound  to  Taiohae  *°Vor 
Papeete."  It  is  silent  as  to  where  the  cargo  was  to  be  obtained,  or 
as  to  what  the  return  route  should  be. 

But  the  plaintiff  in  error,  in  support  of  its  contention  that,  by  virtue 
of  the  deviation  of  the  brig  in  visiting  Taiohae  the  second  time,  the 
cargo  offered  was  not  the  cargo  contracted  for,  cites  cases  which  hold 
that  the  goods  oflFered  must  be  identical  with  those  bargained  for, 
cases  such  as  Ellis  v.  Thompson,  3  M.  &  W.  452,  Filley  v.  Pope,  115 
U.  S.  213,  6  Sup.  Ct.  19,  29  L.  Ed.  372,  Norrington  v.  Wright,  115  U. 
S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366,  and  Bowes  v.  Shand,  2  App. 
Cases,  455. 

In  Ellis  V.  Thompson  the  purport  of  the  decision  was  that  goods 
which  at  the  date  of  the  contract  were  to  be  loaded  on  barges,  and  car- 
ried thereby  from  Shrewsbury  to  Gloucester,  were  not  the  identical 
goods  contracted  for,  and  described  as  ready  for  shipment  at  Glouces- 
ter or  Liverpool  on  that  day.  In  Filley  v.  Pope  the  contract  was  for 
the  sale  of  pig  iron,  "shipped  from  Glasgow."  The  court  held  it  was 
not  fulfilled  by  tendering  pig  iron  shipped  from  Leith,  and  that  in  a 
mercantile  contract  a  statement  descriptive  of  the  subject-natter  or 
of  some  material  incident,  such  as  the  time  or  place  of  shipment,  is 
ordinarily  to  be  regarded  as  a  warranty  or  condition  precedent.  In 
Norrington  v.  Wright  the  contract  was  for  the  sale  and  purchase  of 
iron  rails,  to  be  shipped  from  a  European  port  or  ports  to  Philadel- 
phia, at  the  rate  of  about  1,000  tons  per  month,  beginning  at  a  fixe^ 
date.  The  court  held  that  the  warranty  was  not  fulfilled  by  the  de- 
livery of  monthly  shipments  of  quantities  very  materially  less  than 
those  contracted  for.  In  Bowes  v.  Shand  it  was  held  that  a  contract 
to  sell  rice,  to  be  shipped  during  the  months  of  March  and  April,  is 
not  fulfilled  by  tendering  rice  shipped  in  February.  The  Lord  Chan- 
cellor said : 

**If  the  description  of  the  article  teudered  Is  different  In  any  respect,  it  is 
not  the  article  bargained  for.*' 

And  he  alluded  to  the  fact  that  the  contract  was  mercantile,  and  that 
merchants  are  not  in  the  habit  of  placing  in  their  contracts  stipula- 
tions to  which  they  do  not  attach  some  value  and  importance,  and  to 
the  further  fact  that  when  making  contracts  for  the  purchase  of  rice 
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they  may  well  be  desirous  that  the  rice  should  not  be  forthcoming  to 
them  at  a  time  either  earlier  or  later  than  that  at  which  it  suits  them 
to  be  ready  with  funds  for  payment. 

But  what  is  there  in  the  case  at  bar  to  show  that  the  cargo  tendered 
was  different  in  any  respect  from  that  which  was  bargained  for?  The 
parties  had  not  bargained  for  a  cargo  to  be  shipped  from  Papeete,  or 
from  any  other  named  port,  to  San  Francisco ;  nor  had  they  bargained 
for  a  cargo  to  be  loaded  at  any  particular  time  or  place,  or  to  be  de- 
livered at  any  particular  time.  They  had  bargained  for  a  full  cargo 
of  Tahiti  copra  to  be  delivered  on  the  quay  at  San  Francisco,  and  had 
contracted  that  it  should  be  brought  by  the  Lurline,  described  in  the 
contract  to  be  a  "brig  en  route  from  Puget  Sound  to  Taiohae  "*^/or 
Papeete."  If  the  contract  had  stipulated  that  the  cargo  should  be 
taken  on  board  at  Taiohae  or  Papeete,  and  that  the  return  voyage 
should  be  from  either  of  those  ports  directly  to  San  Francisco,  a  dif- 
ferent case  would  be  presented.  But  the  parties  saw  fit  to  incorporate 
no  such  provision  in  the  contract.  The  only  contingency  expressed  in 
the  contract,  upon  the  happening  of  which  the  contract  was  to  be  held 
void,  was  the  loss  of  the  vessel,  and  the  contract  expressly  permitted 
a  transshipment  of  the  cargo  to  one  or  more  vessels. 

The  fact  that  the  contract  was  silent  concerning  the  time  of  the  de- 
livery of  the  cargo  at  San  Francisco  gives  rise  to  the  inference  that 
the  cargo  was  to  be  delivered  within  a  reasonable  time,  and  the  fact 
that  it  was  silent  concerning  the  place  or  manner  of  loading  creates 
the  inference  that  the  parties  understood  that  the  vessel  was  to  be 
loaded  according  to  the  customs  and  usage  of  the  ports  of  trade. 
There  was  evidence  of  such  customs  and  usage,  showing  that  as  a 
general  thing  the  ports  at  which  sailing  boats  touch  are  hard  to  reach 
by  mail,  that  a  cargo  is  not  always  available,  that  sometimes  the  cargo 
is  picked  up  at  several  ports,  and  that  it  is  not  always  possible  that  a 
cargo  shall  be  ready.  There  was  evidence  that  a  vessel  leaving  the 
coast  in  October  with  an  outward  cargo  to  be  discharged  in  the  islands, 
thereafter  to  load  a  cargo  of  Tahiti  copra  wherever  she  could  find  it 
and  return  to  San  Francisco,  might  reasonably  be  expected  to  occupy 
four  months  on  the  entire  voyage.  The  instructions  of  the  court  prop- 
erly submitted  the  question  of  a  reasonable  time  to  the  decision  of  the 
jury. 

•  The  trial  court  ruled  that  the  communications  which  passed  between 
the  parties  prior  to  the  signing  of  the  contract  could  be  admitted  for 
the  purpose  of  indicating  to  the  jury  what  should  be  taken  to  be  a 
feasonable  time  for  the  performance  of  the  contract,  but  that  they 
could  not  be  taken  to  contradict  the  contract ;  and  the  court  instructed 
the  jury  that  the  communications  might  be  considered  on  the  point  of 
reasonable  time.  In  one  of  those  communications  the  plaintiff  in  er- 
ror stated  that  the  Lurline  was  expected  to  be  dispatched  from  Papeete 
to  San  Francisco  "some  time  this  fall,  and  we  look  for  her  arrival  in 
San  Francisco  on  or  about  December  15th."  In  another  the  state- 
ment was  made  that  the  Lurline  had  left  the  sound  on  October  5th, 
bound  for  Papeete,  "and  we  figure  that  she  should  reach  San  Fran- 
cisco on  her  return  voyage  about  December  16,  1907." 

It  is  now  insisted  that  those  commimications  were  admissible  in  evi- 
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dence  to  make  clear  the  meaning  of  the  terms  of  the  contract.  But, 
as  we  read  the  contract,  we  do  not  find  that  it  is  ambiguous  or  uncer- 
tain. It  is  presumed  to  express  the  full  intention  and  agreement  of 
the  parties.  If  so,  all  prior  negotiations  were  inadmissible  to  alter  it. 
In  Seitz  v.  Brewers'  Refrigerating  Co.,  141  U.  S.  517,  12  Sup.  Ct.  46, 
35  L.  Ed.  837,  the  court  held  that,  when  the  writing  itself  upon  its  face 
is  couched  in  such  terms  as  to  import  a  complete  legal  obligation  with- 
out any  uncertainty  as  to  the  object  or  extent  of  the  engagement,  it 
is  conclusively  presumed  that  the  whole  engagement  of  the  parties  and 
the  extent  and  manner  of  their  undertaking  were  reduced  to  writing, 
and  that  silence  on  a  point  that  might  have  been  embodied  in  the  agree- 
ment does  not  open  the  door  to  parol  evidence  in  that  regard. 

The  plaintiflF  in  error  cites  the  case  of  Davison  v.  Von  Lingen,  113 
U.  S.  40,  5  Sup.  Ct.  346,  28  L.  Ed.  885.  In  that  case  a  charter  party 
made  on  the  1st  of  August  in  Philadelphia  contained  the  stipulation 
that  the  vessel  is  "now  sailed  or  about  to  sail  from  Benizaf  with  cargo 
for  Philadelphia" ;  whereas  the  fact  was  that  the  steamer  was  in  Mo- 
rocco, only  three-elevenths  loaded,  and  did  not  sail  for  Philadelphia 
until  August  7th,  and  left  Gibraltar  August  9th.  Before  signing  the 
charter  party,  the  charterers  had  asked  to  have  in  it  a  guaranty  that 
the  steamer  would  reach  Philadelphia  in  time  to  load  a  cargo  for  Eu- 
rope in  August,  but  this  was  refused.  They  had  declined  to  have  in- 
serted the  words  "sailed  from  or  loading  at  Benizaf."  On  learning  the 
date  when  the  vessel  left  Gilbraltar,  they  proceeded  to  look  for  another 
vessel.  The  steamer  was  not  unloaded  at  Philadelphia  until  Septem- 
ber 7th.  The  charterers  repudiated  the  contract.  The  court  held  that 
the  stipulation  "now  sailed  or  about  to  sail,"  etc.,  was  a  warranty  or 
a  condition  precedent,  that  time  and  the  situation  of  the  vessel  were 
material  and  essential  parts  of  the  contract,  and  that  the  charterers 
had  the  right  to  repudiate  the  contract.  The  court  said  that  the  words 
"now  sailed  or  about  to  sail  with  cargo"  meant  that  she  must  have  had 
her  cargo  on  board  and  was  ready  to  sail,  and  remarked  that  that  con- 
struction was  in  harmony  with  all  that  occurred  between  the  parties 
at  the  time  and  with  the  conduct  of  the  charterers  afterwards.  It  was 
not  a  case  in  which  testimony  was  admitted  to  alter  or  vary  the  terms 
of  a  contract,  and  no  such  question  is  discussed  in  the  opinion. 

So  in  Pacific  Coast  Co.  v.  Yukon  Transportation  Co.,  155  Fed.  29, 
83  C.  C.  A.  625,  decided  by  this  court.  Evidence  of  a  prior  parol 
agreement  was  referred  to  as  tending  to  support  the  natural  meaning 
of  the  bills  of  lading ;  but  the  court  found  no  error  in  the  admission 
of  the  parol  agreement,  principally  upon  the  ground  that  the  bills  of 
lading  were  issued  after  the  goods  had  been  delivered  on  board  the 
vessel,  and  after  they  had  passed  from  the  control  of  the  shipper,  and 
were  not  assented  to,  and  hence  could  not  have  the  force  to  set  aside 
the  prior  parol  agreement. 

We  find  no  error  in  the  exclusion  of  evidence  of  prior  communica- 
tions to  alter  or  explain  the  contract. 

The  decree  is  affirmed. 

ROSS,  Circuit  Judge  (dissenting).  I  respectfully  dissent,  being  of 
the  opinion  that  the  written  contract  itself,  rightly  construed,  means 
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that  the  copra  contracted  for  was  to  be  shipped  from  the  termination 
of  the  outward  voyage  of  the  Lurline,  which  was  Papeete,  to  San 
Francisco  direct,  and  that  the  going  of  that  vessel  from  Papeete  to 
Taiohae,  which,  according  to  the  record,  consumed  about  18  days,  con- 
stituted a  deviation  from  the  voyage  stipulated  for  by  the  parties. 
Such  construction  of  the  written  contract  is  not  contradicted,  but 
rather  confirmed,  by  the  letters  of  the  respective  parties  leading  up  to 
the  making  of  the  contract,  as  well  as  by  letters  passing  between  them 
subsequent  to  the  making  thereof,  the  latter  of  which  tend  to  show  the 
construction  which  each  of  the  parties  placed  upon  it. 

The  first  of  the  letters  prior  to  the  contract  was  written  October  9, 
1907,  and  is  as  follows: 

"San  Francisco,  October  9,  1907. 

"Messrs.  Geo.  A.  Moore  &  Co.,  Agents  El  Dorado  Oil  Works,  118  California 
Street,  City — Dear  Sirs:  We  beg  to  invite  yonr  kind  attention  to  the  fact  that 
the  brig  Lnrline — ^net  registered  measurement  336  tons — is  expected  to  be  dis- 
patched from  Papeete  to  San  Francisco  some  time  this  fall,  and  we  look  for 
her  arrival  in  San  Francisco  on  or  about  December  15th.  Under  cable  author- 
ity from  our  Hamburg  friends,  we  are  able  to  offer  you  a  price  of  not  less 
than  4^  per  lb.,  delivered  on  dock  San  Francisco,  subject  to  the  usual  form  of 
contract,  for  prospective  cargo  of  average  Tahiti  copra  by  the  opportunity  In 
question.  A  conservative  estimate  of  the  quantity  of  copra  the  Lrurline  will 
carry  seems  to  be  300/350  tons.  The  offer  from  our  Hamburg  friends  is  sub- 
ject to  prompt  cable  reply  and  prior  sale.  Therefore  we  hope  to  receive  your 
early  response  to  this  letter. 

"Yours  faithfully,  Williams,  Dimond  &  Co." 

The  second  of  those  letters  from  the  agents  of  the  plaintiflF,  which 
shows  the  acceptance  by  the  defendant  of  its  offer,  is  as  follows : 

"San*  Francisco,  October  10,  1907. 
"Messrs.  Geo.  A.  Moore  &  Co.,  Agents  El  Dorado  Oil  Works,  118  California 
Street  City — Dear  Sirs:  Copra  per  Lurline:  We  have  for  acknowledgment 
your  favor  of  October  9th  in  response  to  our  letter  of  October  9th ;  contents 
noted  with  thanks.  In  conformity  therewith  we  herewith  beg  to  confirm  sale 
to  your  good  selves  at  the  Instance  of  mutual  Papeete  friends  through  author- 
ization from  their  Hamburg  office  a  cargo  of  average  Tahiti  copra  per  brig 
Lurline  at  the  price  of  four  cents  (4^)  per  lb.,  delivered  on  dock  San  Fran- 
cisco, subject  to  the  usual  form  of  contract  The  Lurline  left  the  Sound  Oc- 
tober 5th  bound  for  Papeete,  and  we  figure  that  she  should  reach  San  Fran- 
cisco on  her  return  voyage  about  December  16,  1907.  We  estimate  that  the 
quantity  of  copra  the  Lurline  will  carry  will  amount  to  about  300/350  tons  of 
2,240  lbs.  each.  We  shall  wait  upon  you  with  contract  in  the  course  of  a  few 
days. 

"Yours  faithfully,  WUliams,  Dimond  &  Co.** 

There  is  in  this  letter  a  clear  indication  that  the  copra  sold  to  and 
accepted  by  the  defendant  was  copra  of  Papeete  parties,  and  was  to 
be  shipped  from  Papeete  by  the  Lurline  to  San  Francisco  direct,  which 
place,  it  is  therein  stated,  the  brig  should  reach  about  December  16, 
1907. 

Both  the  contract  and  the  two  letters  above  set  out  provided  for  a 
full  cargo  of  the  brig,  estimated  to  be  from  300  to  350  tons  of  2,240 
pounds  each.  The  agreed  statement  of  fact  shows  that  the  Lurline  on 
her  outward  voyage  arrived  at  Taiohae  November  17,  1907,  where  she 
remained  until  November  25th,  on  which  day  she  sailed  for  Papeete, 
arriving  there  December  1st,  where  she  completed  the  discharge  of 
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her  outward  cargo  December  10,  1907.  She  was  then  in  condition  to 
undertake  the  contract  in  question,  which,  as  shown  by  the  contract, 
as  well  as  the  previous  letters  referred  to,  called  for  an  exclusive 
cargo  of  copra,  estimated  to  be  from  300  to  350  tons  of  2,240  pounds 
each.  Instead  of  taking  on  the  exclusive  cargo  of  copra  and  return- 
ing to  San  Francisco  with  it,  she  took  on,  according  to  the  agreed  state- 
ment of  facts,  105  tons  of  copra  and  a  lot  of  "lumber  and  other  freight 
for  Taiohae,"  and  set  sail  December  17,  1907,  from  Papeete  for  Taio- 
hae,  where  she  arrived  January  9,  1908,  and  where  she  remained  until 
January  20th,  completing  the  loading  of  a  cargo  of  copra  on  the  20th 
of  January,  1908.  The  next  day,  January  21st,  she  sailed  with  it  to 
San  Francisco,  where  she  arrived  February  22,  1908.  That  this  was 
such  a  deviation  and  departure  from  the  terms  of  the  contract  on  the 
part  of  the  plaintiff  as  vitiated  it,  not  only  seems  clear  to  me,  but  I 
think  other  letters  of  the  parties  introduced  in  evidence  go  to  show 
that  both  of  them  understood  the  contract  to  provide  for  a  full  cargo 
of  copra  from  Papeete  direct  to  San  Francisco.  As  it  turned  out,  the 
seller  could  only  get  105  tons  of  copra  at  Papeete,  of  which  fact  its 
San  Francisco  agents  were  evidently  made  aware,  for  on  the  day  be- 
fore the  Lurline  arrived  at  Papeete,  to  wit,  November  16,  1907,  they 
wrote  to  the  plaintiff  as  follows : 

"San  Francisco,  Nov.  IG,  1907. 
"Geo.  A.  Moore,  Esq.,  President  BI  Dorado  Oil  Works  Co.,  San  Francisco, 
Cal. — Dear  Sir:  Ab  the  writer  expects  shortly  to  return  to  New  York,  he 
deems  It  well  to  confirm  conversation  and  understanding  with  you  this  morn- 
ing with  reference  to  contract  with  your  company  for  a  cargo  of  copra  per 
Lurline.  In  accordance  with  this  conversation,  It  Is  understood  that  your 
company  Is  willing  that  the  cargo  of  the  Lurline  should  be  less  thnn  her  esti- 
mated full  capacity  of  300  or  350  tons,  and  that  a  delivery  of  as  little  as  100 
tons  by  this  vessel  would  be  accepted  as  a  satisfactory  fulfillment  of  the  con- 
tract We  also  note  your  willingness  at  the  present  time  to  cancel  the  con- 
tract, but  am  not  taking  this  matter  up  at  present 

"Yours  faithfully,  WlUlams,  Dlmond  &  Co." 

The  request  of  the  plaintiff  made  to  the  defendant  at  that  time  to 
be  relieved  of  its  obligation  to  furnish  the  full  cargo  of  copra  sold, 
and  to  accept  100  tons  as  full  delivery,  is,  I  think,  strong  evidence  of 
the  fact  that  it  understood  the  contract  as  binding  it  to  ship  the  full 
cargo  of  from  300  to  350  tons  from  Papeete.  And  that  such  was  the 
understanding  of  the  defendant  is  further  shown  by  its  letter  of  Jan- 
uary 29,  1908,  to  the  plaintiff's  San  Francisco  agents,  in  answer  to  a 
letter  from  them  of  the  previous  day,  in  which  they  wrote : 

"Referring  to  contract  dated  October  11,  1907,  negotiated  by  us  on  behalf  of 
the  Socl6t6  Commerclale  de  L'Oceanle  and  your  company,  covering  copra  to  ar- 
rive here  per  brig  Lurline,  we  have  received  advices  from  our  Papeete  friends 
that  the  Lurline  saUed  from  Papeete  on  December  14th  with  105,027  kilos 
copra  and  proceeded  to  Talohae  to  complete  loading.  As  soon  as  we  receive 
advices  of  the  Lurllne's  departure  from  Talohae,  we  will  advise  you." 

The  reply  of  the  defendant  was  as  follows : 

"San  Francisco,  Jan.  29,  3908. 

"Messrs.  Williams,  Dlmond  &  Co.,  San  Francisco,  Cal. — Gentlemen:  We  beg 
to  acknowledge  the  receipt  of  your  favor  of  the  28th  Inst,  by  which  we  note 
that  the  brig  Lurline  sailed  from  Papeete  on  December  14th  to  Talohae  to 
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complete  loading.  As  her  arrival  here  will  necessarily  be  so  far  behind  tiie 
date  contemplated  in  your  letters  of  the  9th  and  10th  of  October,  upon  which 
we  made  the  purchase,  through  this  diversion  from  her  original  trip,  we  should 
like  an  explanation  of  this  change  and  consequent  delay. 

"Very  truly  yours,  Eldorado  Oil  Works,  Geo.  A.  Moore,  Pt" 

To  this  letter  the  plaintiff's  agents  replied  as  follows : 

"San  Francisco.  January  31,  1908. 
"George  A.  Moore,  Esq..  Pres.  El  Dorado  Oil  Works,  118  California  St,  San 
Francisco — Dear  Sir:  We  have  for  acknowledgment  your  favor  of  29th  Inst, 
in  reference  to  brig  Lurllne.  The  Lurllne  left  Puget  Sound  on  October  5th,  as 
advised  in  our  respects  of  October  10th,  and  the  only  delays  she  has  met  with, 
so  far  as  we  can  ascertain,  have  been  those  e33>erienced  through  acts  of  God, 
wind,  and  weather. 

"Yours  falthfuUy.  W.,  D.  &  CSo." 

In  my  opinion  the  defendant  was  under  no  obligation  to  accept  the 
shipment  in  question,  and  therefore  I  think  the  judgment  should  be 
reversed,  with  directions  to  the  court  below  to  dismiss  the  action. 


(182  Fed.  202.) 

HOUSTON  OIL  CO.  OF  TEXAS  et  al.  r.  DRAKE  et  al.t 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  3,  1910.) 

No.  1,999. 

1.  Action  (§  30*) — ^Fobk  or  Action— Money  Had  and  Rexjeiyed. 

Where  a  bill  in  equity  charges  defendant  with  wrongfully  asserting  a 
claim  of  some  cliaracter  to  the  property  In  question,  the  exact  nature  of 
which  is  unknown  to  the  complainant,  and  with  cutting  and  removing  a 
portion  of  the  timber,  and  interfering  with  petitioner  In  control  of  the 
timber,  and  prays  for  an  Injunction  against  cutting  of  the  timber  and  for 
damages,  and  the  evidence  shows  the  cutting  of  the  timber  by  the  defend- 
ant with  the  consent  of  complainant,  the  only  claim  of  the  complainants 
being  for  the  proceeds  of  the  timber,  the  case  Is  one  for  money  had  and 
received. 

[Ed.  Note. — For  other  cases,  see  Action,  Dec.  Dig.  f  30.*] 

2.  Money  Received  (§  18*) — Bvidence— Sufficiency. 

Where  the  evidence  showed  the  consent  of  complainant  to  the  cutting 
of  timber  by  a  lumber  company,  and  that  the  lumber  company  should 
make  payments  therefor  to  the  defendant,  subject  to  the  right  of  com- 
plainant to  recover  of  defendant,  complainant  Is  not  entitled  to  recover 
of  defendant  as  for  money  had  and  received,  In  the  absence  oi  proof  that 
the  payments  to  defendant  were  actually  made. 

[Ed.  Note. — For  other  cases,  see  Money  Received,  Dec.  Dig.  i  18.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Texas. 

Bill  in  equity  by  the  Houston  Oil  Company  of  Texas  and  others 
against  W.  J.  Drake  and  others.  From  a  decree  in  favor  of  defend- 
ants, complainants  appeal.    Affirmed. 

H.  O.  Head  and  T.  M.  Kennedy,  for  appellants. 
George  C.  Greer  and  F.  D.  Minor,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

*For  other  casei  lee  same  topic  A  9  nttmbbb  in  Dec.  St  Am.  Diss.  1907  to  date,  A  Rep'r  Indezea 
t  Rehearing  denied  November  6»  1910. 
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PARDEE,  Circuit  Judge.  The  bill  in  this  case  seems  to  be  one  for 
an  injunction  to  restrain  the  cutting  and  removing  of  timber  from  cer- 
tain lands  in  section  13,  of  Tyler  county,  Tex.,  of  the  B.  B.  &  C.  Rail- 
road Company  patent;  complainant  claiming  title  to  the  timber  on 
said  land  through  purchase  in  January,  1901,  from  one  John  A.  Mc- 
Shane,  then  said  to  be  the  legal  owner  of  the  land.  The  defendants 
are  charged  with  wrongfully  asserting  a  claim  of  some  character  to 
the  property,  the  exact  nature  of  which  is  unknown  to  the  complain- 
ant, and  with  cutting  and  removing  a  portion  of  said  timber  and  inter- 
fering with  petitioner  in  control  of  the  timber.  The  prayer  is  sub- 
stantially for  an  injunction  to  restrain  cutting  timber  and  for  dam- 
ages. The  defendants  W.  J.  Drake,  S.  H.  Drake,  J.  B.  Hooks,  and 
Jack  Dies  treated  the  case  as  one  of  trespass  to  try  title,  denying  the 
allegations  of  the  bill,  also  pleading  not  guilty  and  putting  themselves 
on  the  country,  and  also  asserting  title  to  160  acres  by  deed  and  by 
limitation  of  three  and  ten  years,  and  praying  for  judgment  quieting 
the  title.  Defendant  John  A.  McShane  was  neither  served  nor  did  he 
enter  an  appearance.  ,On  these  pleadings  the  case  was  referred  to  a 
master,  who  reported,  recommending  a  money  judgment  against  the 
Drakes  and  Hook. 

The  case  shows  as  to  facts  as  follows:  January  29,  1901,  John  A. 
McShane,  then  being  the  owner  in  fee  of  the  land  in  question,  sold 
the  timber  thereon  to  the  Reliance  Lumber  Company.  January,  1902, 
the  Reliance  Lumber  Company  sold  and  conveyed  the  timber  to  Kirby 
Limiber  Company,  and  some  time  afterwards  the  Kirby  Lumber  Com^ 
pany  conveyed  the  same  by  deed  or  mortgage  to  the  Houston  Oil 
Company.  The  bill  says  that  the  title  to  the  "land"  was  taken  in  the 
name  of  the  Kirby  Lumber  Company,  for  the  use  and  benefit  of  the 
Houston  Oil  Company ;  but  the  transcript  contains  no  evidence  as  to 
such  title  or  trust.  In  April,  1906,  W.  J.  Drake  and  his  wife,  S.  H. 
Drake,  then  being  in  possession  and  occupancy  and  claiming  to  own 
160  acres  of  section  13  and  the  timber  growing  thereon,  under  a  title 
acquired  by  10  years'  occupancy  as  claimants,  sold  all  the  merchanta- 
ble timber  on  the  160-acre  tract  claimed  by  them  to  defendant  J.  B. 
Hooks  for  the  sum  of  $1,000. 

The  master  reports  that  on  January  10,  1907,  the  defendant  Hooks 
sold  and  conveyed  all  the  merchantable  timber  on  said  160  acres  to 
defendant  Kirby  Lumber  Company.  The  consideration  of  this  deed 
is  not  g^ven,  but  it  appears  that  said  purchase  was  with  the  knowledge 
of  the  Houston  Oil  Company,  and  was  authorized  by  said  Houston 
Oil  Company,  as  follows: 

"In  the  matter  of  the  claim  of  W.  J.  Drake  to  160  acres  out  of  the  above- 
named  survey*  I  beg  to  advise  that  you  have  the  consent  of  this  company  to 
pay  t>rake  $2.50  per  thousand  for  timber  cut  from  said  160  acres,  and  pay 
this  company  $2.50  per  thousand,  without  prejudice,  however,  to  the  rights 
of  this  company  to  recover  the  amount  paid  Drake  from  said  Drake,  if  it  is 
finally  determined  he  has  no  title  to  the  property  in  dispute.  I  hope  this 
will  enable  you  to  take  the  timber  off  this  160-acre  survey  as  you  desire  at 
once." 

Under  said  purchase  the  Kirby  Lumber  Company  cut  from  said 
160  acres  of  land  2,636,115  feet  of  timber,  worth  $5  per  thousand. 
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The  case  was  tried  before  the  master,  and,  apparently,  before  the 
court,  solely  as  one  of  title.  Overruling  the  master's  report,  the  court 
below  in  effect,  though  not  in  terms,  dismissed  the  bill. 

The  bill  was  properly  dismissed,  but  not  on  the  question  of  title, 
as  to  which  under  the  evidence  we  are  doubtful.  The  evidence  shows 
that  by  consent  oJE  the  parties  the  timber  was  cut  off  the  land  in  ques- 
tion by  the  Kirby  Limiber  Company,  and  the  only  claim  the  Houston 
Oil  Company  has  is  for  the  proceeds  paid  to  defendants,  so  that  as 
a  case  it  is  one  "for  money  had  and  received,"  and  as  such  the  com- 
plainant does  not  make  out  his  case.  There  is  no  proof  that  the  Kirby 
Lumber  Company  paid  defendants  anything.  The  inference  from  the 
meager  evidence  in  the  transcript  is  that  it  did  not.  It  is  true  that 
Drake  and  wife  sold  the  timber  on  the  land  to  Hook  for  a  considera- 
tion of  $1,000  admitted  to  have  been  paid ;  but  the  purchase  by  the 
Kirby  Lumber  Company  from  Hook  of  property  which  it  is  said  to 
have  already  owned  was  ratified  by  the  Houston  Oil  Company,  which 
reserved  nothing  except  what  was  to  be  paid  to  Drake  by  the  Kirby 
Lumber  Company. 

As  nothing  was  proved  to  have  been  paid  by  the  Kirby  Ltmiber 
Company  to  the  Drakes  or  to  Hook,  and  as  there  was  no  privity  be- 
tween the  Drakes  and  the  Houston  Oil  Company,  and  as  the  case  does 
not  show  that  the  defendants  received  any  moneys  they  were  not  en- 
titled in  good  conscience  to  retain,  the  decree  of  the  Circuit  Court, 
considered  as  one  dismissing  complainants'  bill,  is  affirmed. 


(182  Fed.  204.) 

HOUSTON  OIL  OO.  OF  TEXAS  et  al.  v.  WILLIAMS  LUMBER  CO.  et  aL 

(Oircuit  Court  of  Appeals,  Fifth  Circuit    October  3,  1910.) 

No.  1,998. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern  D!s- 
triet  of  Texas. 

Action  by  the  Houston  Oil  Company  of  Texas  and  others  against  the  Wil- 
liams Lumber  Company  and  othera  From  a  Judgment  in  favor  of  plaintlfb, 
defendants  appeal.    Affirmed. 

T.  M.  Kennerly  and  H.  O.  Head,  for  appellants. 
Gordon  Bullitt  and  C.  L.  Carter,  for  appellees. 

Before  PABDE^B  and  SHELBY,  Circuit  Judges,  and  FOSTER,  District 
Judge. 

PER  CURIAM.  This  is  an  ancillary  suit,  by  the  aM>ellants  against  the  ap- 
pellees. The  sole  material  question  involved  was  whether  or  not  the  appel- 
lants were  bona  fide  purchasers  of  the  land  in  suit  for  value  and  without 
notice.  There  was  a  reference  to  a  special  master,  and  he  found  that  the 
appellants  were  chargeable  with  notice.  The  report,  after  a  hearing  on  ex- 
ception*, was  confirmed  by  the  Circuit  Court  We  are  of  opinion  that  the  ev- 
idence sustains  the  report  and  the  decree  confirming  it. 

Affirmed. 
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a82  Fed,  289.) 

UNITED  STATES  T.  PETERSON. 

(Circnit  Court  of  Appeals,  Eighth  Circuit    October  11,  1910.) 

No.  8,318. 

Aliens  (|  68*) — ^Natubalization— Pbockedings  —  Time— Membeb  of  Navy  or 
Marine  Corps. 

Act  Gong.  June  29,  1900,  c.  3592,  34  Stet  696  (U.  S.  Comp.  St  Supp. 
1909,  p.  477),  to  provide  for  a  uniform  rule  for  the  naturalization  of  aliens 
throughout  the  United  States,  declares,  in  section  4,  that  an  alien  may  be 
admitted  to  become  a  citizen  of  the  United  States  In  the  following  manner, 
and  **not  otherwise."  Held,  that  the  provision  of  such  act  requiring  no- 
tice of  the  petition  to  be  posted  for  90  days  prior  to  hearing  was  applica- 
ble to  an  alien  applying  for  citizenship  under  Act  Cong.  July  26,  1^,  c. 
165,  28  Stat  124  (U.  S.  Comp.  St  1901,  p.  133^,  providing  that  service  in 
the  navy  or  marine  corps  for  a  specified  term,  and  honorable  discharge, 
shall  be  counted  as  residence,  and  shall  entitle  an  alien  having  other  nec- 
essary requisites  to  citizenship. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dec  Dig.  f  68.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Application  by  Charles  Peterson  for  admission  to  citizenship.  From 
an  order  granting  the  application,  the  United  States  brings  error. 
Reversed. 

Charles  C.  Houpt,  for  the  United  States. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

APAMS,  Circuit  Judge.  This  writ  of  error  is  prosecuted  to  secure 
a  review  of  an  order  admitting  Charles  Peterson  to  citizenship.  His 
application  was  made  under  the  provisions  of  the  naval  appropriation 
act,  approved  July  26,  1894  (Act  July  26,  1894,  c.  165,  28  Stat.  124 
[U.  S.  Comp.  St.  1901,  p.  1332]),  which  reads  as  follows: 

"Any  alien  of  the  age  of  twenty-one  years  and  upward  who  has  enlisted  or 
may  enlist  in  the  United  States  navy  or  marine  corps,  and  has  served  or  may 
hereafter  serve  five  consecutive  years  in  the  United  States  navy  or  one  enlist- 
ment in  the  United  States  marine  corps,  and  has  been  or  may  hereafter  be 
honorably  discharged,  shall  be  admitted  to  become  a  citizen  of  the  United 
States  upon  his  petition,  without  any  previous  declaration  of  his  intention 
to  become  such ;  and  the  court  admitting  such  alien  shall,  in  addition  to  proof 
of  good  moral  character,  be  satisfied  by  competent  proof  of  such  person*s  serv- 
ice in  and  honorable  discharge  from  the  United  States  navy  or  marine  corps." 

His  petition,  disclosing  facts  bringing  him  within  the  purview  of 
this  statute,  was  called  for  hearing  on  August  23,  1909,  13  days  only 
after  it  was  filed.  A  representative  of  the  government  appeared,  as 
he  was  authorized  to  do  by  the  general  appropriation  act  of  March 
4,  1907  (Act  March  4,  1907,  c,  2918,  34  Stat.  1295,  1361),  and  ob- 
jected to  the  hearing,  on  the  ground  that  notice  thereof  had  not  been 
posted  for  90  days  as  required  by  section  5  of  the  act  of  June  29,  1906 
(Act  June  29,  1906,  c.  3592,  34  Stat.  596  [U.  S.  Comp.  St.  Supp.  1909, 
p.  477]).  The  trial  court  overruled  this  objection,  heard  the  evidence, 
and  made  an  order  admitting  him  to  citizenship.    Was  this  error  ? 

*For  other  casei  see  lame  topic  A  S  numbbb  In  Dec.  St  Am.  Digt.  1907  to  date,  St  Rep'r  Indexes 
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The  provision  of  the  appropriation  act  in  question  was  made  ob- 
viously for  the  purpose  of  putting  our  sailors  on  a  party  with  our 
soldiers.  It  relieved  the  former,  as  it  had  already  relieved  the  latter 
(section  2166,  Rev.  St.  1878  [U.  S.  Comp.  St.  1901,  p.  1331]),  from 
the  performance  of  certain  conditions  like  declaration  of  intention, 
residence  in  the  United  States  and  state  and  perhaps  others  of  like 
character.  It  madle  no  provision  for  securing  an  adjudication  of  the 
right  to  citizenship,  but  left  existing  procedure  for  that  purpose  (sec- 
tion 2165  et  seq..  Rev.  St.  1878  [U.  S.  Comp.  St.  1901,  p.  1329])  un- 
affected. Subsequently,  in  1906,  the  general  provisions  of  the  Re- 
vised Statutes  governing  procedure  were  repealed,  and  the  act  of 
June  29,  1906,  substituted.  The  title  to  the  last-mentioned  act  dis- 
closes that  it  was  intended  to  apply  generally.    It  reads : 

"An  act  to  establish  a  Bureau  of  Imml^ation  and  Naturalization,  and  to 
provide  for  a  uniform  rule  for  the  naturalization  of  aliens  throughout  the 
United  States." 

Section  4  provides : 

"That  an  alien  may  be  admitted  to  become  a  citizen  of  the  United  States  in 
the  following  manner  and  not  otherwise." 

Then  follow  certain  provisions  concerning  the  character  of  the  pe- 
tition to  be  filed  in  court,  after  which  comes  section  5,  which  reads 
thus: 

**That  the  clerk  of  the  court  shall,  immediately  after  filing  the  petition,  give 
notice  thereof  by  posting  in  a  public  and  conspicuous  place  in  his  office,  or  in 
the  building  in  which  his  office  is  situated,  under  an  appropriate  heading,  the 
name,  nativity,  and  residence  of  the  alien,  the  date  and  place  of  his  arrlTai 
in  the  United  States,  and  the  date,  as  nearly  as  may  be,  for  the  final  hearing 
of  his  petition,  and  the  names  of  witnesses  whom  the  applicant  expects  to  sum- 
mon in  his  behalf;  and  the  clerk  shall,  if  the  applicant  requests  it,  issue  a 
subpoena  for  the  witnesses  so  named  by  the  said  appUcant  to  appear  upon  the 
day  set  for  the  final  hearing,  but  in  case  sudi  witnesses  cannot  be  produced 
upon  the  final  hearing  other  witnesses  may  be  summoned." 

There  appears  to  be  no  repugnance  between  the  provisions  of  the 
act  of  1894  and  those  of  the  act  of  1906.  The  first  confers  the  right 
and  the  second  the  remedy.  The  fundamental  title  to  the  right,  wheth- 
er by  virtue  of  having  been  a  soldier  or  a  sailor  or  having  resided  in 
this  country  the  specified  number  of  years,  may  require  some  little 
variation  in  the  averments  of  the  petition  or  notice  to  be  given ;  but  it 
is  not  perceived  how  this  circumstance  prevents  the  application  of  both 
acts  to  a  case  like  the  present. 

Under  the  old  law  (section  2165  et  seq.)  an  alien  could  present  his 
petition  for  naturalization  to  the  court  and  have  it  heard  forthwith, 
without  notice  to  the  government,  and  ex  parte.  As  a  natural  result 
gross  abuses  intervened  and  much  fraudulent  naturalization  followed. 
An  illustration  is  found  in  the  cases  of  Barrett,  Dolan,  and  Garrett  v. 
United  States,  69  C.  C.  A.  274,  133  Fed.  440.  To  correct  these  abuses 
the  act  of  1906  was  enacted.  This  required  great  particularity  in 
allegations  of  the  petition  disclosing  the  right  to  naturalization,  pub- 
lication of  notice  for  90  days  of  the  filing  of  the  petition  and  of  the 
time  when  it  would  be  heard  in  court,  and  a  public  trial  with  a  rep- 
resentative of  the  government  present  and  participating. 
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It  IS  not  perceived  why  all  this  salutary  procedure  is  not  as  ap- 
posite to  the  case  where  an  alien  founds  his  right  to  citizenship  on 
service  in  the  army  or  navy  as  where  he  founds  it  on  continued  resi- 
dence in  this  country  for  the  required  period  of  time.  It  is  quite  con- 
ceivable that  a  discharged  soldier  or  sailor  might  be  a  polygamist  or 
an  anarchist  or  otherwise  fall  within  the  prohibitions  of  the  act  of 
1906,  and  it  is  not  likely  that  Congress  intended  to  exempt  them  from 
the  rigorous  investigation  provided  for  in  that  act.  The  language 
there  employed  is  comprehensive  and  emphatic.  A  "uniform  rule"  is 
provided  "An  alien*'  may  be  admitted  to  citizenship  in  the  manner 
prescribed,  "and  not  otherwise." 

A  wise  public  policy  undoubtedly  inspired  the  enactment  of  this 
law.  Its  intent,  gathered  from  the  unambiguous  language  employed, 
subjects  all  aliens  to  a  public,  drastic,  and  thorough  examination  touch- 
ing their  qualifications  for  citizenship  before  that  priceless  boon  is 
conferred  upon  them.  It  is  not  our  province  to  thwart  this  public 
policy  by  reading  unwarranted  or  doubtful  exceptions  into  the  act. 

The  order  appealed  from  is  reversed,  and  the  case  is  remanded  for 
further  proceedings. 


(1S2  Fed.  291.) 

CHICAGO,  B.  &  Q.  R.  CO.  v.  BOARD  OF  SUFRS  OF  APPANOOSE  COUNTY, 

IOWA,  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     April  8,  1910.     On  Petition  of 
Plaintiff  In  Error  to  Modify  Oi)inlon,  September  21,  1910.) 

No.  3,099. 

1.  CouBTS  (I  365*) — Watebs  and  Water  Coubses  (|  38*) — Fedebal  Ooubts- 

State  Decisions. 

Under  the  law  of  Iowa  as  established  by  decision,  which  will  be  fol- 
lowed by  the  federal  courts  in  that  state  in  matters  relating  to  public 
drains,  if  surface  water  in  fact  uniformly  flows  off  over  a  given  course, 
having  reasonable  limits  as  to  width,  the  line  of  its  flow  constitutes  a 
**water  course." 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §S  950-971;    Dec 
Dig.  8  365;*    Waters  and  Water  Courses,  Cent  Dig.  i  30;    Dec.  Dig.  § 
•     38.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7410-7413, 
7833.] 

2.  Eminent  Domain  (f  103*) — Condemnation  of  Right  op  Wat  fob  Dbain- 

AGE  Ditch— Elements  of  Compensation— Cbossino  Railboad. 

In  proceedings  to  condemn  right  of  way  for  a  public  drainage  ditch 
across  a  railroad  the  company  is  not  entitled  to  be  awarded  as  damages 
the  expense  of  building  a  new  bridge  over  the  ditch,  but  its  damages  are 
confined  to  the  value  of  the  easement  across  its  right  of  way,  regardless 
of  whether  or  not  the  ditch  follows  a  natural  water  course  over  Its  right 
of  way. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §§  274:- 
277;   Dec.  Dig.  i  103.*] 

3.  ^AILBOADS    (§§    96,    108*) — CONSTBUCTION    AND    MAINTENANCE— EXPENSE    OF 

Cbossings  oveb  Highways  and  Public  Dbains. 

A  railroad  corporation  takes  its  franchise  authorizing  it  to  construct 
and  maintain  Its  road  subject  to  the  duty  of  making  such  modifications  in 

*For  other  cases  see  same  topic  A  3  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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its  roadbed,  whether  the  same  consists  of  trestle  or  grade,  as  may  be  nec- 
essary to  carry  the  same  across  such  public  improvements  as  highways 
and  public  drains  thereafter  established. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  S|  284-290,  335- 
836;   Dec.  Dig.  »  96,  108.*] 

On  Petition  of  Plaintiff  in  Error  to  Modify  Opinion. 

4.  CouBTS  (I  107*) — Opinions  as  Evidfnce  of  Law— Obiteb  Dicruir. 

It  is  not  the  practice  of  courts  to  rest  their  decisions  upon  a  single 
ground,  or  upon  the  narrowest  possible  basis  of  fact;  but,  on  the  con- 
trary, every  consideration  which  is  directly  controlling  of  the  actual  is- 
sue tendered  is  a  legitimate  ratio  decidendi,  and  any  matter  of  fact  or  of 
law  thus  presented  which  would  defeat  the  claim  of  the  plaintiff  is  ger- 
mane to  the  issue,  and  the  court's  opinion  thereon  is  not  obiter  dictum, 
although  the  opinion  also  disposes  of  other  questions  in  a  manner  which 
would  be  determinative  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  f  107.*] 

6.   DbAINS   (§   2*) — E>8TABLISHMENT  AND   MAINTENANCE— lOWA   STATUTE. 

Act  Iowa  April  2,  1907  (Laws  1907,  c.  95),  which  requires  drains,  in 
crossing  the  right  of  way  of  a  railroad,  to  be  located  at  the  place  of  the 
natural  waterway  across  such  right  of  way,  has  no  application  to  a  drain 
which  had  been  established  and  in  part  constructed  before  the  statute  was 


[Ed.  Note. — For  other  cases,  see  Drains,  Dec.  Dig.  §  2.*] 
Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa. 

Proceedings  before  the  Board  of  Supervisors  of  Appanoose  County, 
Iowa,  to  establish  a  drainage  ditch.  From  an  award  of  damages  by 
appraisers  to  the  Chicago,  Burlington  &  Quincy  Railroad  Company 
that  company  appealed  and  removed  the  cause  into  the  federal  court 
From  the  judgment  of  that  court  (170  Fed.  665),  it  brings  error.  Af- 
firmed. 

See,  also,  104  C.  C.  A.  583,  182  Fed.  301. 

On  the  4th  day  of  June,  1904,  the  owners  of  land  situated  in  the  Chariton 
Valley,  Iowa,  filed  a  petition  with  the  defendant,  board  of  supervisors,  praying 
the  establishment  and  construction  of  a  ditch  to  drain  that  district  The  river 
at  this  section  runs  substantially  north  and  south,  having  a  valley  about  two 
miles  wide.  The  stream  winds  along  the  western  bluff  in  a  very  crooked 
course.  The  Chicago,  Burlington  &  Quincy  Railroad  Company  has  two  branch 
lines  which  cross  the  district  In  a  general  east  and  west  direction,  and  are  in- 
tersected by  the  proposed  drain,  the  north  line  being  known  as  the  "Kansas 
City  Branch,"  and  the  south  line  as  the  '*Keokuk  &  VTestern  Branch.*'  Eadi 
branch  has  two  trestles  in  the  valley,  one  over  the  river,  and  the  other  over  a 
stream  and  lowlands  about  a  mile  east  of  the  river.  The  proposed  drain  passed 
beneath  these  eastern  trestles.  The  Chariton  Valley  has  been  subject  to  ruin- 
ous floods,  sometimes  filling  the  lowlands  from  blufP  to  blufP  to  the  depth  of 
several  feet.  These  inundations  were  not  only  disastrous  to  farms,  but  also 
caused  serious  injury  to  the  trestles  and  grade  of  the  plaintlfTs  roads.  The 
drainage  ditch  taps  the  eastern  bank  of  the  river  about  a  mile  north  of  the 
tracks,  and  runs  in  a  southerly  course  without  any  sharp  curves  for  seven 
miles,  where  It  again  rejoins  the  river.  It  was  the  opinion  of  the  drainage  au- 
thorities that  this  ditch  would  not  only  double  the  channel  of  the  river,  but 
that  owing  to  Its  straight  course  the  water  would  pass  through  It  rapidly,  and 
thus  prevent  or  quickly  relieve  the  overflows.  Upon  the  filing  of  the  petition 
and  plan  for  the  drain,  the  county  auditor,  in  obedience  to  the  local  statute, 

*For  other  cases  see  same  topic  A  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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served  notice  upon  the  railroad  company  to  file  its  claim  for  any  damage  which 
it  would  suffer  from  the  construction  of  the  Improvement.  In  response  to  this 
notice  the  company  presented  a  petition  wherein  It  claimed  damages  not  only 
for  the  value  of  the  land  occupied  by  the  drain,  but  also  for  the  cost  of  con- 
structing and  maintaining  new  bridges  with  spans  and  concrete  piers  over  the 
ditch.  Its  claim  amounted  to  $45,000  for  each  branch.  In  due  time  a  board 
of  appraisers  was  appointed  to  view  the  course  of  the  drain  and  estimate  the 
damage  to  be  caused  by  its  construction.  This  board  assessed  the  plaiutifTs 
damages  in  the  case  of  one  branch  line  at  $82.90  and  the  other  $112.50.  These 
sums  seem  to  have  covered  simply  the  damage  to  the  right  of  way  lying  below 
the  trestle,  and  included  nothing  for  damages  accruing  to  the  superstructure. 
The  board  of  supervisors,  by  resolution,  approved  this  appraisement  There- 
upon the  railroad  company,  in  accordance  with  the  local  statute,  appealed  from 
the  decision  to  the  district  court  of  the  county,  and,  upon  the  record  being 
filed  there,  removed  the  case  to  the  federal  court.  The  action  was  tried  with- 
out a  Jury,  pursuant  to  written  stipulation.  The  court  made  elaborate  findings 
of  fact,  among  other  things  that  the  expense  of  cutting  the  trestle  for  the  con- 
struction of  the  drain  was,  for  one  branch,  $410,  and  for  the  other,  $488.22, 
and  that  the  cost  of  building  new  bridges  over  the  drain,  with  spans  supported 
by  concrete  abutments,  would  be  in  each  case  $17,024,  and  that  the  annual  cost 
of  maintaining  each  bridge  would  be  $36,  which,  capitalized  at  5  per  cent, 
would  require  $720.  The  railroad  company  claimed  that  it  should  be  allowed 
these  sums  as  damages  accruing  to  it  from  the  construction  of  the  drain.  The 
claim  was  denied  by  the  trial  court,  and  Judgment  entered  affirming  the  deci- 
sion of  the  board  of  supervisors.  The  present  writ  of  error  is  brought  to  re- 
view that  Judgment 

H.  H.  Trimble  (Palmer  Trimble,  on  the  brief),  for  plaintiff  in  error. 
Clarence  A,  Baker,  for  defendants  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge  (after  stating  the  facts  as  above).  An 
important  question  of  fact  at  the  trial  was  whether  the  drain  followed 
a  water  course  at  its  point  of  intersection  with  plaintiff's  roads.  There 
are  two  creeks  arising  in  the  eastern  bluffs  bordering  on  the  valley, 
and  flowing  southwesterly,  and  finally  discharging  into  Chariton  river. 
Both  streams  have  well-defined  channels  at  their  upper  course,  and 
also  in  portions  of  the  valley,  but  at  other  points  their  banks  dis- 
appear and  they  become  lakes  or  bayous.  The  northermost  stream, 
faiown  as  "Locust  Creek,"  enters  the  valley  north  of  the  north  line  of 
plaintiff's  road,  and  its  waters,  together  with  the  surface  waters  of 
the  eastern  part  of  the  valley,  pass  under  the  north  branch  at  the  east- 
em  trestle  above  mentioned,  and  at  the  point  where  that  branch  is  in- 
tersected by  the  drain.  Between  the  two  branches  this  stream  is  joined 
by  another  creek  similar  in  character  and  known  as  "Indian  Creek," 
flowing  in  from  the  east.  The  combined  waters  of  these  streams  pass 
under  the  south  branch  of  the  plaintiff's  road  at  the  eastern  trestle. 
The  findings  of  the  court  touching  the  character  of  these  streams,  as 
at  first  made,  are  ambiguous.  It  appears,  however,  from  the  recita- 
tion in  the  court's  judgment  that  these  findings  were  prepared  by 
counsel  for  the  railroad  company,  and  that  later  additional  findings 
were  prepared  by  counsel  for  the  board  of  supervisors,  and  signed  by 
the  court  for  the  purpose  of  modifying  the  earlier  findings.  They 
show  upon  their  face  that  their  main  object  was  to  make  plain  the 
character  of  these  water  courses.    The  findings  all  seem  to  have  been 
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signed  and  filed  on  the  same  date — December  9,  1908.  In  these  last 
findings  the  court  declares  that  each  of  these  streams  is  "a  natural 
water  course,"  and  "while  its  waters  spread  somewhat  in  passing  un- 
der said  trestle  bridge,  said  creek  has  well-defined  banks  both  before 
passing  under  such  trestle  bridge  and  after."  There  is  much  other 
language  to  the  same  effect. 

What  constitutes  a  water  course  is  a  matter  of  local  law  as  to  which 
federal  courts  should  follow  the  decisions  of  the  state.  The  Supreme 
Court  of  Iowa,  in  the  case  of  Hull  v.  Harker,  130  Iowa,  191,  106  N. 
W.  629,  says : 

"To  constitute  a  natural  water  course  It  is  not  necessary  that  the  flow  of 
water  through  it  should  have  been  sufficient  to  wear  out  a  channel  or  canal 
having  definitely  well-marked  sides  and  banks.  If  the  surface  water  In  fact 
uniformly  and  habitually  flows  off  over  a  given  course,  having  reasonable  lim- 
its as  to  the  width,  the  line  of  its  flow  is,  within  the  meaning  of  the  law  ap- 
plicable to  the  discharge  of  surface  water,  a  water  course." 

While  there  is  some  conflict  in  the  decisions  of  the  courts  of  the 
several  states  on  the  subject,  this,  in  our  judgment,  is  a  sensible  view 
of  the  term  as  applied  to  public  drains.  To  require  such  ditches  to  fol- 
low the  line  of  streams  having  well-defined  banks,  would  defeat  their 
principal  object.  Their  purpose  is  to  drain  lowlands  which  are  not 
drained  by  streams  having  well-defined  banks.  Their  best  course  lies 
along  the  line  of  swales  and  bayous  over  which  surface  and  overflow 
*  water  passes,  but  does  not  move  with  sufficient  rapidity  to  render  the 
land  fit  for  agriculture.  The  finding  of  the  trial  court  is  amply  sup- 
ported by  the  evidence,  and  brings  these  streams  well  within  the  mean- 
ing of  a  water  course,  as  defined  by  the  highest  court  of  the  state. 

Such  being  the  case  our  duty  is  plain.  The  Supreme  Court  of 
Iowa,  in  Mason  City  &  Ft.  Dodge  R.  R.  Co.  v.  Board  of  Supervisors, 
121  N.  W.  39,  and  Chicago  &  N.  W.  Ry.  Co.  v.  Drainage  Dist.  No.  5, 
121  N.  W.  193,  had  before  it  the  identical  question  whic;h  is  here  pre- 
sented, and  it  was  there  ruled  that  a  railroad  company  is  not  entitled 
to  recover  the  expense  of  building  a  new  bridge  over  a  public  drain- 
age ditch,  but  that  its  damages  are  confined  to  the  value  of  the  ease- 
ment across  its  right  of  way.  These  cases  followed  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Burlington  &  Quincy  R.  R.  Co. 
v.  Drainage  Commissioners,  200  U.  S.  561,  26  Sup.  Ct.  341,  50  L. 
Ed.  596,  where  a  similar  rule  was  enforced.  The  trial  court  was 
clearly  right  in  following  these  decisions  as  a  binding  declaration  of 
law. 

We  do  not,  however,  in  the  present  case,  think  that  plaintiff's  meas- 
ure of  damages  would  be  different  if  there  was  no  water  course  at  the 
point  where  the  ditch  intersects  its  lines.  The  fact  of  such  water 
course  is  brought  prominently  forward  in  the  above  decisions  of  the 
Supreme  Court  of  Iowa,  and  in  the  case  of  Chicago,  Burlington  & 
Quincy  R.  R.  Co.  v.  People,  200  U.  S.  561,  26  Sup.  Ct.  341,  50  L. 
Ed.  596. 

Nevertheless,  we  do  not  think  this  feature  a  controlling  factor 
in  those  decisions.  The  duty  of  the  railroad  to  conform  its  road- 
bed to  the  requirement  of  such  public  easements  as  highways  and 
ditches  is  an  incident  jof  its   right   to   construct   and   maintain   its 
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road.  The  whole  subject  has  been  clearly  defined  in  the  long  line 
of  cases  in  which  railroads  have  been  charged  with  the  expense  not 
only  of  building  fences  along  their  right  of  way,  and  cattle  guards, 
but  also  with  the  expense  of  constructing  crossings  over  new  high- 
ways, both  public  and  private,  and  also  with  the  expense  of  construct- 
ing bridges  and  viaducts  so  as  to  obviate  crossings  at  grade  whenever 
the  public  welfare  required  such  a  change.  It  has  been  uniformly 
contended  by  railroads  that  such  expenses  constituted  a  taking  of  their 
property  for  public  use  without  just  compensation,  a  deprivation  of 
their  property  without  due  process  of  law,  and  a  denial  to  them  of 
the  equal  protection  of  the  law.  While  there  has  been  some  conflict 
in  the  decisions,  the  overwhelming  weight  of  authority  at  the  present 
time  is  that  such  requirements  are  just,  and  are  not  subject  to  either  of 
the  constitutional  objections  mentioned. 

It  will  be  profitable  to  refer  to  some  of  these  authorities.  In  the 
late  case  of  State  v.  St.  Paul,  Minneapolis  &  Manitoba  R.  R.  Co.,  98 
Minn.  380,  108  N.  W.  261,  120  Am.  St.  Rep.  581,  will  be  found  an 
interesting  discussion  of  the  subject  by  Judge  Brown,  speaking  for 
the  Supreme  Court  of  Minnesota.  There  a  new  highway  had  been 
opened  across  the  defendant's  line,  and  a  bridge  constructed  over  the 
road  at  public  expense.  This  bridge  was  destroyed,  and  the  public 
authorities  made  demand  upon  the  company  to  construct  a  proper 
bridge  to  carry  the  highway  over  its  line.  This  request  having  been 
refused,  mandamus  was  brought  to  compel  the  company  to  make  the 
improvement.  The  suit  was  resisted  upon  the  constitutional  grounds 
above  mentioned,  but  the  writ  was  awarded.  The  opinion  contains 
a  very  full  review  of  the  authorities.  As  to  the  duty  and  its  grounds, 
the  court  says : 

"When  the  franchise  was  granted  to  the  railroad  company  to  construct  and 
operate  Its  railroad,  It  was  not  contemplated  either  by  it  or  by  the  state  that 
no  more  public  highways  should  be  laid  out  which  would  increase  the  number 
of  places  where  the  ordinary  police  regulations  would  have  to  be  compiled  with 
by  the  railroad  company  to  Its  inconvenience  and  expense ;  on  the  contrary,  It 
must  have  been  understood  and  contemplated,  especially  in  a  new  state  rapid- 
ly advancing  In  population  and  In  the  development  of  Its  resources,  where  new 
towns  were  springing  up  and  new  avenues  for  travel  and  traffic  were  becom- 
ing necessary,  that  new  streets  and  roads  would  and  must  be  laid  out,  and  that 
•many  of  these  would  necessarily  cross  existing  railroad  lines ;  and  we  cannot 
resist  the  conclusion  that,  so  far  as  concerns  the  matter  now  under  considera- 
tion, the  charter  of  the  relator  was  taken  subject  to  the  right  of  the  state  to 
impose  this  duty,  whenever  "by  reason  of  the  establishing  of  new  highways  It 
should  become  necessary,  and  hence  the  relator  is  not  entitled  to  compensation 
for  obedience  to  this  requirement." 

This  decision  was  affirmed  by  the  Supreme  Court,  214  U.  S.  497,  29 
Sup.  Ct.  698,  53  L.  Ed.  1060.  See,  also,  N.  P.  Ry.  Co.  v.  Duluth,  208 
U.  S.  583,  592,  28  Sup.  Ct.  341,  52  L.  Ed.  630,  et  seq. 

The  case  of  New  Orleans  Gas  Co.  v.  Drainage  Commissioners,  197 
U.  S.  453,  25  Sup.  Ct.  471,  49  L.  Ed.  831,  is  directly  in  point.  There 
a  gas  company  was  granted  a  franchise  to  lay  its  pipes  and  mains  in 
the  public  streets.  Under  this  franchise  the  pipes  were  placed  at  the 
point  indicated  by  public  authorities.  Afterwards  the  city  established 
a  drainage  system,  and  in  its  construction  it  became  necessary  to  have 
the  gas  mains  and  pipes  removed.  The  gas  company  claimed  damages 
104C.C.A.— 37 
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for  the  expense  incurred  in  removing  the  pipes,  and  its  right  to  re- 
cover was  denied  by  the  court.  The  fact  that  these  g^s  pipes  were 
laid  in  a  public  street  is  not  controlling.  They  were  laid  tiiere  for  a 
pubUc  purpose,  and  in  compliance  with  public  authority.  The  com- 
pany's right  was  a  vested  right,  the  same  as  any  other  right  of  private 
property.  The  court,  while  fully  recognizing  this,  still  held  that  the 
pipes  were  subject  to  such  adjustment  as  should  be  rendered  neces- 
sary by  other  public  easements.    It  says  of  the  company's  right : 

"When  It  laid  its  pipes  it  was  at  the  risk  that  they  might  at  some  future 
time  be  disturbed  when  the  city  might  require  for  a  necessary  public  use  that 
changes  in  location  be  made." 

And  in  conclusion  it  is  again  said: 

"In  the  exercise  of  the  police  power  of  the  state  for  a  purpose  highly  neces- 
sary in  the  promotion  of  the  public  health,  it  has  become  necessary  to  change 
the  location  of  the  pipes  of  the  gas  company  so  as  to  accommodate  them  to  the 
new  public  work.  In  complying  with  this  requirement  at  its  own  expense  none 
of  the  property  of  the  gas  company  has  been  taken,  and  the  injury  sustained 
is  damnum  absque  injuria."  See,  also,  Portland  R.  R.  Co.  r.  Inhabitants  of 
Deering,  78  Me.  61,  2  Ati.  670,  57  Am.  Rep.  784. 

The  subject  is  examined  with  great  learning  by  the  Supreme  Court 
in  the  case  of  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  17  Sup.  Ct.  581,  41  L.  Ed.  979.  There,  the  company  was 
required  to  open  a  new  street  across  its  right  of  way,  and  as  ele- 
ments of  damage  demanded  the  expense  of  erecting  gates,  planking 
the  crossing,  and  maintaining  a  flagman.  The  court  held  that  these 
were  not  proper  items  of  damage,  saying : 

"The  expense  that  will  be  incurred  by  the  railroad  company  in  erecting  gates, 
planking  the  crossing  and  maintaining  a  flagman  in  order  that  its  road  may  be 
safely  operated — even  if  all  that  should  be  required — necessarily  result  from 
the  maintenance  of  a  public  highway  under  legislative  sanction  and  must  be 
deemed  to  have  been  taken  by  the  company  Into  account  when  it  accepted  the 
privileges  granted  by  the  state." 

To  the  same  effect  is  New  York  &  New  England  R.  R.  Co.  v. 
Bristol,  151  U.  S.  556,  14  Sup.  Ct.  437,  38  L.  Ed.  269.  There  the 
railroad  company  was  required  to  construct  a  new  viaduct  to  conduct 
a  street  over  its  road.  This  imposed  a  heavy  expense  on  the  railroad, 
and  it  was  claimed  deprived  it  of  its  property  without  due  process 
of  law.  The  court,  however,  denied  the  claim,  and  held  that  the  duty 
of  bearing  such  expenses  was  an  incident  to  the  right  of  the  company 
to  construct  and  maintain  its  road. 

The  case  of  In  re  Selectmen  of  Norwood,  161  Mass.  259,  37  N.  E. 
199,  is  interesting  because  it  arose  in  the  state  of  Massachusetts,  where 
from  an  early  time  the  public  authorities  had  been  compelled  by  statute 
to  bear  all  the  expenses  of  putting  in  crossings  at  places  where  new 
streets  were  opened  across  the  right  of  way  of  railroads.  All  the  rail- 
roads in  the  state  had  been  built  under  this  statute.  In  1890  another 
statute  was  passed  imposing  the  burden  of  such  expense  upon  the  rail- 
road, and  it  was  contended  that  the  enforcement  of  that  law  amounted 
to  a  deprivation  of  property  without  due  process  of  law,  and  a  denial 
to  the  railroad  company  of  the  equal  protection  of  the  law.    Upon  full 
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review  of  the  authorities  the  claim  was  denied,  and  the  ground  of  the 
decision  was  stated  to  be  that : 

"The  railroad  can  properly  be  charged  with  expensefl  incurred  in  adapting 
the  public  ways  and  the  railroads  to  each  other  In  such  a  manner  as  best  to 
promote  the  safety  and  convenience  of  the  people/' 

The  Supreme  Court  of  Indiana,  in  Lake  Erie  &  Western  R.  R.  Co. 
V.  Shelley,  163  Ind.  36,  71  N.  E.  151,  had  before  it  a  case  involving 
the  expense  of  laying  out  a  new  street  across  the  right  of  way  of  a 
railroad.    On  that  subject  the  court  says: 

"It  is  clear  from  our  statute  and  the  cases  cited  that  a  railroad  company  ac- 
quires its  right  of  way  subject  to  the  right  of  the  state  to  extend  public  high- 
ways and  streets  across  the  same,  and  subject  to  the  condition  that  it  must 
place,  keep,  and  maintain  all  highway  crossings  regardless  of  whether  the 
highway  was  established  before  or  after  the  road  was  built,  in  such  condition 
as  not  unnecessarily  to  impair  the  usefulness  of  the  highway  and  so  as  not  to 
interfere  with  the  free  use  thereof  and  In  such  a  manner  as  to  afford  security 
for  life  and  property.  It  is  evident  that  in  proceedings  to  establish  a  public 
highway  across  a  railway  track  the  railroad  company  is  not  entitled  to  any 
damages  for  the  cost  and  expense  of  complying  with  the  requirement  of  laws 
passed  in  the  exercise  of  the  police  power,  and  that,  when  the  highway  crosses 
the  right  of  way  at  a  point  where  the  company  has  only  a  track  or  switch,  no 
question  can  justly  arise  as  to  any  impairment  of  its  franchise  by  such  taking 
for  under  such  circumstances  both  the  use  as  a  highway  and  as  a  railway  can 
stand  together,  and  do  not  interfere  with  each  other.  The  plaintiff  in  error 
took  its  charter  subject  to  the  power  of  the  state  to  provide  for  the  safety  of 
the  pubUc,  in  so  far  as  the  safety  of  the  lives  and  persons  of  the  people  were 
Involved  in  the  operation  of  the  railroad.  The  company  laid  its  tracks  sub- 
ject to  the  condition  necessarily  implied  that  their  use  could  be  so  regulated 
by  competent  authority  as  to  the  public  safety."  See,  also,  C,  M.  &  St.  P.  Ry. 
Ck).  V.  Milwaukee,  »7  Wis.  418.  72  N.  W.  1119;  Gulf,  C.  &  S.  F.  R.  R.  Co.  v. 
Milan  Co.,  90  Tex.  355,  38  S.  W.  747 ;  City  of  Harriman  v.  Southern  Ry.,  Ill 
Tenn.  538,  82  S.  W.  213. 

These  crossing  cases  come  much  nearer  to  violating  the  constitu- 
tional rights  of  railroads  than  does  the  uncompensated  intersection  of 
a  public  drain.  They  compel  the  railroad  not  only  to  maintain  its  road 
over  the  highway,  but  also  to  constmct,  often  at  ereat  expense,  a  safe- 
passageway  for  the  sole  use  of  the  traveling  public. 

If  the  drain  here  involved  had  existed  when  the  railroads  were 
constructed,  the  company  would  have  been  compelled  to  bear  the  ex- 
pense of  building  a  proper  bridge  over  the  ditch.  Why  should  it  not 
do  so  now  ?  By  simply  constructing  its  line  first,  did  the  company  for- 
ever escape  this  burden,  and  acquire  a  vested  right  that  no  future  pub- 
lic improvement  should  come  that  way  except  at  the  charge  of  re- 
building and  maintaining  the  railroad  at  the  place  of  intersection? 
The  construction  of  the  ditch  did  not  and  could  not  *'take"  a  strip  of 
the  railroad.  Notwithstanding  the  easement  of  the  ditch,  the  company 
continued  in  the  right  to  maintain  and  operate  its  road.  All  the  public 
required  was  that  the  company  should  carry  its  road  over  the  ditch 
at  its  own  expense  and  not  at  the  expense  of  the  public.  To  hold  that 
the  public  must  bear  the  expense  of  constructing  the  bridges  in  ques- 
tion is  not  to  compel  them  to  pay  for  something  which  they  have  taken 
in  constructing  the  ditch,  but  is  to  impose  upon  them  the  burden  of 
constructing  and  maintaining  the  plaintiff's  roads  at  the  point  of  in- 
tersection.   A  more  reasonable  view  is  that  declared  by  the  courts, 
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whose  decisions  we  have  quoted,  that  a  railroad  corporation  takes  its 
franchise  authorizing  it  to  construct  and  maintain  its  road,  subject  to 
the  duty  of  making  such  modifications  in  its  roadbed,  whether  the 
same  consists  of  trestle  or  grade,  as  may  be  necessary  to  carry  the 
same  across  such  public  improvements  as  highways  and  public  drains. 
To  require  this  does  not  deprive  the  company  of  its  property  without 
due  process  of  law,  or  deny  it  the  equal  protection  of  the  law,  but 
simply  charges  it  with  the  obligation  of  maintaining  its  own  road. 

The  claim  of  the  plaintiff  in  this  case  is  peculiarly  devoid  of  merit 
It  has  maintained  for  years  wooden  trestles  at  the  points  where  its 
lines  are  intersected  by  the  drain.  These  structures  are  temporary 
and  perishable.  In  their  place  it  demands  that  permanent  bridges, 
with  spans  and  concrete  abutments,  shall  be  built  and  maintained  at 
public  expense  across  the  drain.  That  would  not  be  compensation  for 
injury  to  private  property,  but  simple  enrichment  of  the  company  out 
of  the  public  treasury. 

The  judgment  is  clearly  right,  and  should  be  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  The  Railroad  Comp«any 
had  constructed  a  bridge  over  the  Chariton  river  for  each  of  its  lines 
which  was  sufficient  in  size  and  character  to  conduct  each  of  its  rail- 
roads over  the  channel  and  the  waters  of  that  stream.  The  defendant 
constructed  a  ditch  which  tapped  the  eastern  bank  of  that  river  above 
these  bridges,  and  conducted  a  part,  if  not  all,  of  its  waters  across 
the  railroads  at  places  where  there  were  trestles  but  no  bridges,  and 
thereby  made  it  necessary  for  the  railroad  company  to  construct  two 
new  bridges,  at  the  places  where  the  new  course  of  the  river  crossed 
the  railroads,  at  an  expense  of  about  $40,000.  Because,  while  the  owner 
of  a  higher  tract  of  land  has  the  right  to  have  the  surface  water  nat- 
urally coming  upon  his  premises  pass  off  by  the  natural  drains  through 
or  over  lower  or  servient  lands,  he  has  no  right  to  open  or  remove 
natural  barriers  and  let  on  to  or  over  lower  or  servient  lands  waters 
which  would  not  naturally  flow  there  (Dayton  v.  Rutherford,  128  111. 
271,  21  N.  E.  198 ;  Lambert  v.  Alcorn,  144  111.  313,  33  N.  E.  53,  57,  21 
L.  R.  A.  611),  it  seems  to  me  that  the  turning  of  the  waters  of  this 
river  from  their  natural  course  where  bridges  had  been  constructed 
for  them  into  a  new  course  that  entailed  upon  the  railroad  company 
either  the  loss  of  its  railroads  or  a  necessary  expense  of  $40,000  to 
build  new  bridges  for  them  was  in  reality  the  taking  of  its  property, 
of  the  real  value  of  its  right  of  way  and  railroad,  and  that  this  ought 
not  to  be  and  cannot  be  done  lawfully  without  making  just  compen- 
sation therefor  under  the  Constitutions  of  the  United  States  and  the 
state  of  Iowa.  I  am  unable  to  bring  my  mind  to  assent  to  the  propo- 
sition that  either  individuals  or  quasi  public  corporations  or  states  may 
turn  rivers  from  their  natural  courses  over,  which  railroad  companies 
have  constructed  ample  viaducts  for  their  roads  to  new  courses  which 
compel  them  to  construct  new  viaducts,  and  may  render  the  old  ones 
valueless  without  making  any  compensation  for  the  real  destruction 
of  the  railroads  they  thus  work  unless  the  companies  prevent  this  de- 
struction by  large  expenditures  for  new  bridges  over  the  new  courses 
of  the  rivers.    For  these  and  other  reasons,  which  it  would  be  useless 
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to  Specify,  I  have  been  compelled  to  dissent  from  the  opinion  and  con- 
clusion of  the  majority  in  this  case. 

On  Petition  of  Plaintiff  in  Error  to  Modify  Opinion. 

AMIDON,  District  Judge.  Plaintiff  in  error,  the  Chicago,  Bui- 
lington  &  Quincy  Railroad  Company,  moves  the  court  to  strike  out 
the  following  language  from  the  opinion  filed  in  this  case : 

"We  do  not,  however,  in  the  present  case,  think  that  plaintifTs  measure  of 
damages  would  be  different  if  there  was  no  water  course  at  the  point  where 
the  ditch  intersects  its  lines.  The  fact  of  such  water  course  is  brought  pr<Hni- 
nently  forward  in  the  above  decisions  of  the  Supreme  Oourt  of  Iowa,  and  in 
the  case  of  Chicago,  Burlington  &  Quincy  R-  R.  Co.  v.  People,  200  U.  S.  561, 
26  Sup.  Ct  341,  50  L.  E>d.  506.  *  *  *  Neyertheless  we  do  not  think  this 
feature  a  controlling  factor  in  those  decisions." 

The  motion  recites  that  in  a  previous  part  of  the  opinion  the  court 
had  already  found  that  the  drain  followed  the  line  of  a  water  course, 
and  that  under  Chicago,  Burlington  &  Quincy  Railroad  Company  v. 
People,  200  U.  S.  561,  26  Sup.  Ct.  341,  50  L.  Ed.  596,  and  certain 
decisions  of  the  Supreme  Court  of  Iowa,  the  public  had  an  easement  in 
this  water  course  for  drainage  purposes  to  which  the  plaintiff  in  error 
was  bound  to  conform  its  railroad  at  its  own  expense.  The  motion 
then  asserts  that  this  part  of  the  opinion  disposes  of  the  actual  case 
before  the  court,  and  that  the  above  language  is  obiter,  and  will  em- 
barrass petitioner  in  other  causes  now  pending  in  the  states  of  Iowa 
and  Missouri  in  which  plaintiff's  right  to  recover  the  expense  of 
building  bridges  over  puWic  drains  which  do  not  follow  water  courses 
is  directly  involved. 

We  first  observe  that,  if  the  motion  is  well  founded,  it  should  be  ex- 
tended, not  only  to  the  language  above  quoted,  but  to  all  subsequent 
portions  of  the  opinion ;  for  the  remainder  of  the  opinion  is  simply  a 
discussion  of  authorities  in  support  of  the  proposition  to  which  plain- 
tiff objects. 

A  consideration  of  the  controlling  issue  in  the  cause,  we  think,  will 
show  the  motion  to  be  without  merit.  Plaintiff  in  error  bases  its 
claim  to  recover  the  expense  of  constructing  and  maintaining  a  per- 
manent bridge  over  the  drain  upon  the  ground  that  such  expense  con- 
stitutes, within  the  law  of  eminent  domain,  damages  for  property 
taken  and  injured  by  the  opening  of  the  drain  across  its  right  of  way. 
If  this  claim  is  well  founded,  any  statutes  of  the  state  of  Iowa  which 
attempt  to  deprive  the  company  of  the  right  to  recover  are  in  direct 
violation  of  both  the  federal  and  state  Constitutions  requiring  just 
compensation  to  be  made  for  property  taken  or  damaged  for  a  public 
use  and  forbidding  the  deprivation  of  property  without  due  process 
of  law.  We  were  of  the  opinion,  therefore,  that  the  statutes  of  Iowa, 
to  which  much  attention  is  given  in  the  briefs,  were  not  important  in 
the  decision  of  the  case.  If  plaintiff's  contention  was  sound  as  to 
the  nature  of  its  claim,  the  statutes  were  void.  If,  on  the  other  hand, 
the  expense  of  building  and  maintaining  the  bridge  did  not  constitute 
"damages,"  within  the  meaning  of  that  term  as  used  in  the  law  of 
eminent  domain,  plaintiff's  claim  was  clearly  without  merit.  The 
greater  part  of  the  oral  argument  and  printed  brief  of  learned  counsel 
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for  plaintiff  in  error  is  devoted  to  the  citation  and  discussion  of  au- 
thorities in  support  of  his  contention  as  to  the  nature  of  plaintiff's 
claim.  It  is  manifest,  therefore,  that  the  opinion  does  not  deal  with 
an  issue  which  he  has  not  tendered,  or  as  to  which  he  has  not  been 
fuUv  heard. 

The  defendant  resisted  liability  upon  several  grounds :  (1)  The  stat- 
utes of  Iowa,  which  in  our  judgment,  as  already  explained,  were  not 
important.  (2)  The  claim  that  the  ditch  followed  a  water  course,  which 
gave  to  the  public  an  easement  for  the  construction  of  a  public  drain. 
(3)  That  the  expense  of  constructing  and  maintaining  the  bridge  over 
the  drain  did  not  constitute  damages  for  property  taken  or  injured, 
within  the  law  of  eminent  domain.  This  latter  point  is  stated  at  page 
17  of  the  printed  brief  of  defendant  in  error,  though  it  is  not  fully 
discussed.  Clearly  any  matter  of  fact  or  of  law  thus  presented,  which 
would  defeat  the  claim  of  plaintiff  in  error,  is  germane  to  the  issue 
presented  by  the  cause.  It  is  not  the  practice  of  courts  to  rest  their 
decisions  upon  a  single  ground,  or  upon  the  narrowest  possible  basis 
of  fact.  On  the  contrary,  every  consideraticm  which  is  directly  con- 
trolling of  the  actual  issue  tendered  is  a  legitimate  ratio  decidendi. 
This  is  strikingly  illustrated  by  the  decision  of  the  Supreme  Court  in 
Union  Pacific  Railroad  Co.  v.  Mason  City  &  Fort  Dodge  Railroad  Co., 
199  U.  S.  160,  26  Sup.  Ct.  19,  50  L.  Ed.  134,  and  in  the  decision  of  this 
court,  speaking  by  Judge  Sanborn,  in  the  same  case,  128  Fed.  230,  64 
C.  C.  A.  348.  There  the  trial  court  based  the  defendant's  liability 
upon  written  contracts.  This  decision  the  Supreme  Court  affirmed. 
It  then  went  further,  and  rested  defendant's  liability  upon  a  new  and 
independent  ground  arising  out  of  statutes.  It  was  earnestly  urged 
by  distinguished  counsel  that  all  that  was  said  in  this  second  part  of 
the  opinion  was  obiter;  but  the  Supreme  Court  and  this  court  held 
that  it  had  the  same  binding  force  as  that  which  was  said  in  support 
of  the  first  ground  of  the  decision. 

If  the  drain  followed  a  water  course,  the  public  had  a  legal  right 
or  easement  to  use  it,  and  the  plaintiff  could  base  no  claim  for  dam- 
ages upon  such  a  use.  On  the  other  hand,  if  the  expense  of  building 
and  maintaining  the  bridge  was  only  an  indirect  and  incidental  result 
of  a  public  improvement  for  the  general  welfare  (200  U.  S.,  bottom 
page  593,  26  Sup.  Ct.,  page  341,  50  L.  Ed.  596)— if  it  arose  primarily 
out  of  plaintiff's  continuing  duty  to  maintain  its  own  railroad — then 
under  no  circumstances  could  it  be  regarded  as  damages  for  property 
taken  or  injured.  In  so  ruling,  the  opinion  responds  directly  to  plain- 
tiff's claim.  Argument  which  shows  that  plaintiff's  claim  is  without 
foundation  is  manifestly  as  pertinent  to  the  case  as  the  other  defense, 
which  shows  that  defendant  possesses  a  right  inconsistent  with  such 
claim. 

It  is  also  true  that  there  are  features  which  distinguish  the  present 
case  on  the  facts  from  the  case  of  Chicago,  Burlington  &  Quincy  R. 
R.  Co.  V.  People,  200  U.  S.  561,  26  Sup.  Ct.  341,  50  L.  Ed.  596,  and 
the  Iowa  cases  referred  to  in  the  first  part  of  the  principal  opinion. 
There  the  easement  of  the  public  in  the  water  course  was  sustained  no 
further  than  the  drainage  of  the  waters  usually  flowing  in  the  course 
and  surface  waters  naturally  tributary  thereto.     In  the  present  case 
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the  bed  of  a  small  stream  is  enlarged  to  the  width  of  100  feet,  not  for 
the  purpose  of  carrying  off  the  waters  of  the  stream  and  tributary 
surface  waters,  but  for  the  purpose  of  diverting  part  of  a  river  from 
its  natural  course  into  the  artificial  waterway  made  by  the  drain. 

It  seems  to  us  entirely  plain  that  the  second  ground  of  the  decision 
is  directly  responsive  to  the  claim  asserted  bv  plaintiflF,  and  that  the 
cause  could  not  properly  be  disposed  of  witnout  a  consideration  of 
the  defense  which  it  discusses. 

Our  attention  is  also  called  by  the  motion  to  a  statute  which  was 
passed  in  Iowa  April  2,  1907,  more  than  two  years  after  the  drain 
was  established,  and  at  least  in  part  constructed.  That  statute  requires 
drains  in  crossing  the  right  of  way  of  a  railroad  to  be  located  "at  the 
place  of  the  natural  water  way  across  such  right  of  way."  Laws 
1907,  c.  96.  Throughout  the  brief  of  plaintiflF  in  error  in  this  case  it 
is  urged  that  this  statute  is  not  applicable  to  the  drain  here  in  ques- 
tion. We  accepted  that  contention,  without  expressly  deciding  the 
point.  We  are  entirely  clear  that  the  section  to  which  our  attention 
is  now  called  could  have  no  application  to  a  drain  which  had  previously 
been  established  and  in  part  constructed  before  the  statute  was  passed. 

We,  of  course,  recognize  the  fact  that  the  entire  matter  of  the  loca- 
tion of  drains  is  subject  to  the  control  of  the  Legislature,  and  there  is 
nothing  in  the  opinion  which  could  throw  any  doubt  upon  the  rights 
of  railroads  under  the  statute  referred  to  as  to  drains  established  after 
the  law  became  eflFective. 

The  motion  must  be  denied. 

SANBORN,  Circuit  Judge,  dissents. 


a82  Fed.  301.) 

CHICAGO,  B.  &  Q.  R.  00.  v.  BOARD  OF  SUFRS  OF  APPANOOSE  COUNTT, 

IOWA. 

(apcuit  Court  of  Appeals,  Eighth  Circuit    April  8^  1910.) 

No.  3,09a 

Drains  ($  82*) — Bstablishicent  bt  Public  Authorities— Asssbsment  of 
Benefits— Review  bt  Courts. 

An  assessment  of  t>enefits  made  by  a  drainage  board  against  the  prop- 
erty of  a  railroad  company  on  account  of  the  constmction  of  a  public 
drainage  ditch,  affirmed  by  a  court,  will  not  be  disturbed  by  an  appellate 
court  except  in  case  of  gross  error  showing  prejudice,  corruption,  or  plain 
mistake. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent  Dig.  §§  8i-87;  Dec.  Dig. 
I  82.*] 

Appeal. from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa. 

Proceedings  before  the  Board  of  Supervisors  of  Appanoose  County, 
Iowa,  to  establish  a  drainage  ditch.  From  an  assessment  of  benefits 
against  the  property  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  that  company  appealed  and  removed  the  cause  into  the  fed- 
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eral  court.     From  the  judgment  of  that  court  affirming  the  assess- 
ment (170  Fed.  666),  it  appeals.    Affirmed. 

H.  H.  Trimble  (Palmer  Trimble,  on  the  brief),  for  appellant 
Clarence  A.  Baker,  for  appellee. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  This  is  a  companion  case  to  the  one 
just  decided  between  the  same  parties,  182  Fed.  291.^  That  case  in- 
volved an  assessment  of  damages,  while  this  one  involves  an  assess- 
ment of  benefits,  arising  from  the  construction  of  the  drain. 

There  is  evidence  in  the  record  tending  to  show  that  the  two 
branches  of  appellant's  road  embraced  8  miles  lying  within  the  drain- 
age district.  In  the  Kansas  City  branch  there  were  two  trestles,  one 
811  feet  long,  and  the  other  351  feet  long.  In  the  Keokuk  &  Western 
branch  there  were  also  two  trestles,  one  being  690  feet  long  and  the 
other  234  feet  long.  The  remainder  of  the  track  was  laid  on  an  earth 
enbankment  from  6  to  8  feet  high.  The  floods  occurring  in  the  valley 
sometimes  overflowed  the  roadbed,  causing  injury  thereto  and  to 
the  trestles,  and  obstructing  traffic.  The  drainage  board  was  of  the 
opinion  that  the  construction  of  the  drain  in  question  would  largely 
obviate  these  injuries,  and  would  likewise  enable  the  railroad  to  sub- 
stitute an  earth  fill  for  the  greater  part  of  the  trestles.  It  assessed 
plaintiff's  benefits  originally  at  $7,000,  and  afterwards  increased  the 
same  by  $2,333.33.  The  appellant  denies  that  the  benefits  mentioned 
would  result  from  the  construction  of  the  drain,  and  urges  as  its  only 
ground  of  appeal  that  the  assessment  of  benefits  is  excessive.  The 
trial  judge  was  of  the  opinion  that  the  appellant  would  be  benefited 
by  the  construction  of  the  drain  in.  at  least  the  sum  of  $25,000,  and 
affirmed  the  assessment  of  benefits  made  by  the  board. 

It  is  manifest  that  the  results  to  be  obtained  by  the  construction  of 
the  drain  as  a  whole,  as  well  as  the  benefits  to  accrue  to  the  railroad 
company,  lie  largely  in  the  realm  of  opinion.  The  assessment  of  bene- 
fits is  amply  supported  by  the  testimony  of  practical  men  and  skillful 
engineers.  There  is  no  evidence  in  the  record  that  would  justify  a 
finding  that  the  board  was  actuated  either  by  passion  or  fraud,  or  that 
it  was  misled  as  to  any  controlling  matter  of  fact.  In  Shoemaker  v. 
U.  S.,  147  U.  S.  282,  13  Sup.  Ct.  361,  37  L.  Ed.  170,  the  Supreme 
Court  declared  that:  "An  appellate  court  will  not  interfere  with  the 
report  of  commissioners  in  the  assessment  of  damages  to  correct  the 
amounts  reported,  except  in  case  of  gross  error  showing  prejudice, 
corruption,  or  plain  mistake."  This  is  the  elementary  rule  approved 
by  all  courts  and  text-writers.  Lewis  on  Eminent  Domain  (3d  Ed.) 
§§  776  and  805.  The  same  rule  should  apply  to  the  assessment  of 
benefits.  It  is  familiar  doctrine  that  an  appellate  court  will  not  dis- 
turb the  finding  of  a  master,  approved  by  a  trial  court,  except  in  a 
very  plain  case.  We  can  see  no  reason  why  the  same  rule  should  not 
be  applied  in  a  case  like  the  present 

The  (Jecree  is  affirmed. 
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(181  FecL  687.) 

PHILADELPHIA  &  R.  RY.  CO.  V.  McGRATH. 

(Circuit  Court  of  Appeals,  Third  Circuit     September  29,  1910.) 

No.  14,  March  Term,  1910. 

RAn«BOADS  (5  350*) — ^Action  fob  Injury  at  Ckossino— Questions  fob  Jubt. 

In  an  action  against  a  railroad  company  to  recover  for  an  injury  to 
plaintift  at  a  crossing,  where  there  was  substantial  evidence  in  favor  of 
plaintiff  on  the  issues  of  defendant's  negligence  and  plaintiff*s  contribu- 
tory negligence,  the  court  properly  submitted  su<^  issues  to  the  Jury. 

[Bd.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §S  1152-1192; 
Dec  Dig.  I  350.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  by  Theresa  McGrath  against  the  Philadelphia  &  Reading 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

See,  also,  173  Fed.  736. 

John  M.  Vanderslice,  for  plaintiff  in  error. 

William  Clark  Mason,  for  defendant  in  error. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
ARCHBALD,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Theresa  Mc- 
Grath sued  the  Philadelphia  &  Reading  Railway  Company,  and  re- 
covered a  verdict  for  injury  to  her  caused  by  the  defendant's  train 
striking  her  and  cutting  off  her  hand.  On  the  entry  of  judgment 
thereon  the  railroad  company  sued  out  this  writ  of  error,  and  as- 
signed for  error  the  denial  of  its  point  that  "Under  all  the  evidence 
in  this  case  your  verdict  must  be  for  the  defendant." 

We  have  reviewed  all  the  proofs,  and  are  of  opinion  the  facts  were 
such  that  the  court  was  bound  to  submit  the  case  to  the  jury.  While 
there  was  contradictory  evidence,  the  case  as  presented  by  the  plain- 
tiff and  her  witnesses  showed  the  plaintiff  was  injured  between  9  and 
10  o'clock  on  the  night  of  May  22,  1908,  while  attempting  to  pass  the 
defendant's  road  at  a  grade  crossing  on  Willow  Grove  avenue,  Phila- 
delphia. She  and  a  young  woman  companion  came  along  the  avenue ; 
the  crossing  gate  was  down,  but,  as  there  were  no  lights  either  on  the 
gate  or  avenue,  the  plaintiff  and  her  companion  were  unable  to  see 
it,  and  so  groped  along,  feeling  their  way  as  best  they  could.  The 
plaintiff's  companion  was  in  the  roadway,  and  got  hold  of  the  lowered 
gate  in  the  darkness.  The  plaintiff,  however,  was  on  the  sidewalk, 
and  either  through  the  wing  of  the  gate  being  so  high  over  the  de- 
pressed sidewalk  that  the  plaintiff  walked  under  it,  or  owing  to  its 
not  extending  over  the  whole  width  of  such  sidewalk,  she  walked  past 
the  other  end  of  it  and  so  onto  the  track,  where  she  was  struck  by  the 
train. 

It  is  contended  by  the  defendant  that  the  plaintiff  did  not  stop,  look, 
and  listen  as  she  drew  near  the  track,  but  walked  on  in  full  view  of 
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the  headlight  of  the  locomotive  of  a  properly  lighted  passenger  train 
engine  which  she  could  have  seen  approaching  for  a  considerable  dis- 
tance up  the  track.  But  the  difficulty  with  this  contention  is  that  it  as- 
sumes plaintiff  was  struck  by  the  particular  train  to  which  the  defend- 
ant's proof  is  directed.  On  the  contrary,  she  says  the  train  that  struck 
her  was  an  unlighted  train  of  box  cars.  The  plaintiff's  testimony  was 
that  when  she  got  near  to  the  crossing  she  stopped  and  looked,  and  see- 
ing nothing,  went  forward  and  was  immediately  struck.  Hdr  compan- 
ion says  she  was  in  the  middle  of  the  road,  and  stumbled  against  the 
gate  in  the  darkness,  and  immediately  a  dark  object,  what  "appeared  to 
be  just  box  cars,"  passed  and  struck  the  plaintiff.  The  defendant  called 
no  one  to  prove  that  no  freight  train  passed  about  this  time,  and  the 
proof  on  the  defendant's  side  was  fairly  open  to  the  contention  that 
the  plaintiff  was  not  struck  by  the  passenger  train.  The  passenger 
train  engineer  and  fireman  say  they  knew  nothing  of  the  accident,  that 
they  saw  no  one  on  or  near  the  track,  and  that  their  train  stopped  at 
W)mdmore  Station,  about  90  feet  beyond  Willow  Grove  avenue,  while 
the  plaintiff's  companion  says  that  the  train  that  struck  the  plaintiflF  did 
not  stop  and  she  saw  no  lights  on  it. 

In  view  of  these  proofs  and  of  the  different  inferences  that  could 
be  drawn  therefrom  by  different  men,  we  are  of  opinion  it  was  not 
the  province  of  the  court  to  become  a  trier  of  facts,  which  it  would 
have  to  do,  in  saying  that  plaintiff  was  struck  by  a  passenger  train 
carrying  a  headlight,  and  that  therefore  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  walking  on  the  track  in  the  face  of  it.  The 
situation  was  summed  up  by  the  trial  judge  in  refusing  the  defend- 
ant's motion  for  judgment  non  obstante  veredicto,  and  thereto  we 
agree  : 

"I  do  not  see  how  the  questioDS  of  the  defendant's  neglig^ice  and  of  the 
plaintiff's  contributory  negligence  could  have  possibly  been  withdrawn  from 
the  jury.  ♦  •  •  In  my  opinion  there  is  sufficient  direct  and  positive  tes- 
timony in  support  of  the  plaintiff's  claim  to  prevent  the  court  from  under- 
taking to  decide  the  two  vital  questions  for  itself." 

The  judgment  is  affirmed. 

(181  Fed.  688.)  ' 

PIONEER  LACE  MFG.  CO.  v.  DODD. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  27,  1910.) 

No.  1,375. 

CJoxjETs  (J  407* ) — Appellate  JuBisDicnpN  op  Cntcurr  Coubt  of  Appeals — 
Order  "CJontinuinq"  Injunction. 

An  order  denying  a  motion  to  dissolve  a  preliminary  injunction  is 
not  one  "continuing**  the  Injunction,  within  the  meaning  of  Act  March 
3,  1891,  c.  517,  I  7,  26  Stat  828  (U.  S.  Comp.  St  1901,  p.  550),  and  is 
not  appealable  thereunder. 

[Ed.  Note. — For  other  cases,  see  Courts,  (^nt  Dig.  |  1100;  Dec.  Dig. 
5  407.* 

Orders,  decrees,  and  judgments  reviewable  in  Circuit  Court  of  Ap- 
peals, see  notes  to  Salmon  v.  Mills,  13  C.  CL  A.  374,  Taylor  v.  Breese, 
90  C.  C.  A.  566.] 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 

Suit  in  equity  by  the  Pioneer  Lace  Manufacturing  Company  against 
John  A.  Dodd.  From  order  granting  a  preliminary  injunction,  defend- 
ant appeals.    On  motion  to  dismiss  appeal.    Motion  sustained. 

W.  W.  Watson,  for  appellant. 

Percival  H.  Granger  and  J.  Howard  Reber,  for  appellee. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
YOUNG,  District  Judge. 

PER  CURIAM.  On  February  18,  1910,  the  Pioneer  Lace  Manu- 
facturing Company  filed  in  the  United  States  Circuit  Court  for  the 
Middle  District  of  Pennsylvania  its  bill  of  complaint,  praying  for  an 
injunction  against  the  defendant,  James  A.  Dodd,  to  restrain  him  from 
continuing  in  the  employment  of  the  Lehigfiton  Lace  Company.  On 
February  24th  the  Circuit  Court,  after  due  notice  and  a  hearing  on 
bill  and  affidavits,  granted  a  preliminary  injunction  pursuant  to  the 
prayer  of  the  bill.  On  March  21st  the  defendant  filed  a  written  mo- 
tion, asking  the  court  to  grant  a  rehearing  of  the  plaintiff's  motion  to 
show  cause  why  a  preliminary  injunction  should  not  issue,  to  the  end 
that,  if  the  court  should  see  fit,  the  injunction  should  be  dissolved  and 
vacated.  Upon  the  filing  of  the  motion  the  Circuit  Court  made  this 
order : 

••That  a  rehearing  be  had  upon  the  plaintiffs'  application  for  a  prelimi- 
nary injunction  before  this  court  at  a  term  to  be  held  on  Thursday,  the  24th 
day  of  March,  1910,  at  2  o'clock  in  the  afternoon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  in  the  courtroom  in  the  Post  Office  Building  in  the 
city  of  Scranton,  Pennsylvania,  to  show  cause  why  the  preliminary  injunc- 
tion heretofore  granted  and  issued  should  not  be  dissolved  and  vacated." 

On  the  return  day  of  the  above  rule  the  hearing  was  continued  un- 
til April  4th.  After  argument  on  the  last-mentioned  day,  the  court  en- 
tered the  following  order : 

•*An  application  for  a  rehearing  having  been  granted  herein,  and  the  mo- 
tion having  come  on  to  be  heard  this  4th  day  of  April  to  dissolve  the  injunc- 
tion granted  herein  on  February  24,  1910,  now,  after  hearing  W.  W.  Watson, 
for  defendant,  in  favor  of  said  motion,  and  Percival  H.  Grooger,  in  opposi- 
tion thereto,  and  due  deliberation  having  been  had,  it  is  ordered  that  said 
motion  to  dissolve  said  injunction  be  and  the  same  is  hereby  in  all  respects 
denied." 

An  appeal  to  this  court  from  the  order  granting  the  preliminary 
injunction  was  allowed  on  April  20,  1910. 

The  above  statement  of  facts  shows  conclusively  that  the  appeal  was 
not  taken  within  the  time  prescribed  by  the  seventh  section  of  the  act 
entitled  "An  act  to  establish  Circuit  Courts  of  Appeals,  and  to  de- 
fine and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the 
United  States,  and  for  other  purposes,"  approved  March  3,  1891  (Act 
March  3,  1891,  c.  517,  26  Stat.  828  [U.  S.  Comp.  St.  1901,  p.  550]). 
That  section  requires  an  appeal  from  an  interlocutory  order  granting 
an  injunction  to  be  taken  within  30  days  from  the  entry  of  the  order. 
The  argument  in  this  case  that  the  30  days  did  not  begin  to  run  imtil 
after  the  court  had  made  its  order  on  the  motion  to  dissolve  the  in- 
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junction  is  unsound.  It  has  frequently  been  decided  that  an  order  re- 
fusing to  dissolve  a  preliminary  injunction  cannot  be  construed  as  an 
order  continuing  an  injunction,  so  as  to  bring  the  case  within  the  op- 
eration of  section  7  above  mentioned.  Dreutzer  v.  Frankford  Land 
Co.,  65  Fed.  642,  13  C.  C.  A.  73 ;  Rowan  v.  Ide,  107  Fed.  161,  46  C. 
C.  A.  214;  Heinze  v.  Butte,  etc.,  Consolidation  Mining  Co.,  107  Fed. 
165,  46  C.  C.  A.  219 ;  Lewis  v.  Hitchman  Coal  &  Coke  Co.,  176  Fed. 
549,  100  C.  C.  A.  137. 

In  accordance  with  the  rule  established  by  these  precedents,  the 
present  appeal  must  be  dismissed ;   and  it  is  so  ordered. 


(181  Fed.  690.) 

In  re  LESAIUS. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.     September  28,  1910.) 

No.  50,  March  Term,  1910. 

Bankbuptct  (8  4G8*) — Review  on  Appeal— Rbvebsal  op  Okdee— Proceed- 
ings After  Remand. 

Where  an  order  of  a  District  Court  in  bankruptcy  has  been  reversed 
by  the  Circuit  Court  of  Appeals  on  appeal,  it  is  annulled  for  all  pur- 
poses, and  cannot  afterward  be  amended  by  the  District  Court 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  8  468.*! 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Middle  District  of  Pennsylvania. 

In  the  matter  of  F.  P.  Lesaius,  bankrupt.  On  petition  to  revise  or- 
der of  District  Court ;  Henry  Goodman,  as  trustee,  being  respondent. 
Reversed. 

For  prior  proceedings,  see  163  Fed.  614;  165  Fed.  889,  91  C.  C.  A. 
567. 

R.  L.  Levy,  for  petitioner. 

C.  A.  Van  Wormer,  for  respondent. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
BRADFORD,  District  Judge. 

PER  CURIAM.  When  this  case  was  first  before  this  court  (Lesa- 
ius V.  Goodman,  165  Fed.  889,  91  C.  C.  A.  567),  we  reversed  the  order 
of  the  District  Court  and  remanded  the  case  without  prejudice  to  such 
further  proceedings  as  justice  might  demand.  After  the  case  had  been 
remanded  it  was  then  before  the  District  Court  on  the  petition  of  the 
trustee  to  review  the  order  of  the  referee.  Either  of  two  courses 
might  then  have  been  pursued :  First,  the  trustee  might  have  applied 
to  the  court  to  remand  the  case  to  the  referee  to  take  additional  proofs 
and  rehear  the  case;  or,  second,  he  might  have  applied  to  the  court 
for  a  rehearing  on  the  petition  to  review.  He  did  neither  of  these 
things.  He  asked  the  court,  by  a  petition,  to  amend  the  order  which 
this  court  had  reversed.  But  there  was  no  order  of  the  District  Court 
to  be  amended.  It  had  been  annulled  by  the  order  of  this  court,  and 
stood  for  nothing.    The  order  now  before  us  is  the  so-called  amenda- 
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tory  order  of  the  court  made  upon  the  petition  of  the  trustee.  We  do 
not  see  how  it  can  be  affirmed.  We  regret  the  necessity  of  sending 
the  case  back  a  second  time. 

The  order  will  be  reversed;  but,  in  view  of  the  grave  charges  of 
fraud  against  the  bankrupt,  the  case  will  be  remanded  with  leave  to 
the  trustee  to  apply  to  the  District  Court,  either  for  an  order  remand- 
ing the  case  to  the  referee  for  further  proofs  and  a  rehearing  before 
the  referee,  or  for  a  rehearing  by  the  court  on  the  trustee's  petition 
to  review  the  referee's  order.  No  costs  will  be  allowed  to  either  par- 
ty in  this  court  on  this  proceeding. 


aSl  Fed.  691.) 

AMERICAN  BAR  LOOK  CO.  v.  OLD  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit.     September  21,  1910.) 

No.  20.  March  Term,  1910. 

Patents  (J  328*) — Infringement— Vault-Light  Construction. 

The  Caldwell  patents,  No.  741,010  and  No.  760,728,  each  for  improve- 
ments in  vault-light  construction,  as  limited  by  the  prior  art,  held  not 
infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Suit  in  equity  by  the  American  Bar  Lock  Company  against  Robert 
H.  Old  and  others.  Decree  for  defendants  (175  Fed.  113),  and  com- 
plainant appeals.    Affirmed. 

Hector  T.  Fenton,  for  appellant. 
Charles  M.  Catlin,  for  appellees. 

Before  BUFFINGTON  and  LANNING,  Circuit  Judges,  and 
ARCHBALD,  District  Judge. 

PER  CURIAM.  This  suit  involves  the  question  as  to  whether  the 
defendants,  appellees  here,  .have  infringed  the  two  patents  of  the 
complainant,  appellant  here.  Each  of  the  patents  is  for  improvements 
in  vault-light  construction,  and  each  was  issued  to  William  L.  Cald- 
well, No.  741,010  on  October  13,  1903,  and  No.  760,728  on  May  24, 
1904.  The  Circuit  Court  concluded  that  there  was  no  infringement 
(see  opinion,  175  Fed.  113).  A  decree  was  thereupon  entered  dismiss- 
ing the  bill.  We  agree  with  the  conclusions  of  the  court  below,  and 
adopt  the  opinion  of  that  court  as  the  opinion  of  this. 

The  decree  is  affirmed,  with  costs. 

•For  other  casei  see  same  topic  A  f  numbbr  in  Deo.  ft  Am.  Digi.  1907  to  date,  A  Rep'r  Indezei 
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aS2  Fed.  452.) 

BURGOYNE  et  al.  v.  McKILLIP  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  12,  1910.) 

No.  3,313. 

1.  Action  (§  28*) — ^Fobm— Waiveb  op  Wrong— Embezzlement— Quasi  Coif- 

TRACTS. 

In  case  of  embezzlement  or  misappropriation  of  funds,  the  person  de- 
frauded may  at  his  option  assert  a  demand  as  on  an  implied  contract  to 
repay. 

[Ed.  Note.-— For  other  cases,  see  Action,  Cent  Dig.  {§  196-215;  Dec 
Dig.  §  28.*] 

2.  Bankruptcy  (§  314*) — Claims  Provable— Quasi  Contracts. 

Where  a  bankrupt  hns  misappropriated  funds,  the  person  defrauded  at 
his  option  could  waive  the  crime,  and  assert  a  claim  on  implied  contract, 
and  prove  the  same  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  469-490; 
Dec.  Dig.  §  314.*] 

3.  Trusts  (§  340*) — Breach  op  Trust— Property  of  Trustee. 

Though  a  demand  may  be  founded  on  a  breach  of  trust,  the  entire  es- 
tate of  the  recreant  trustee  ia  not  thereby  necessarily  Impressed  with  a 
trust 

[M.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  $  501 ;  Dec.  Dig.  f 
340.*] 

4.  Bankruptcy  (§  165*) — Liens— Preferences— Embezzlement. 

Where  the  bankrupt,  a  member  of  a  firm,  on  being  discovered  to  be  a 
defaulter,  executed  a  trust  deed  to  the  creditor,  covering  hi8:Own  prop- 
erty, and  thereafter  was  adjudged  a  bankrupt,  the  holder  of  the  deed 
could  not  as  an  ordinary  creditor,  take  and  hold  the  conveyance  free  from 
the  provisions  of  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  544  (U.  S.  Comp. 
St  1901,  p.  3418),  respecting  preferences. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  165.*] 

5.  Bankruptcy  (§  163*) — Preferences— Consideration. 

'  A  bankrupt,  having  defaulted  with  reference  to  funds  deposited  with 
his  firm  to  be  loaned  out  for  an  insurance  company,  executed  a  deed  of 
trust  of  certain  of  his  individual  property  to  secure  the  defalcation,  and 
in  consideration  thereof  the  insurance  company  released  the  other  mem- 
ber of  the  firm  from  further  liability  for  the  defalcation.  Held,  that  such 
release  was  not  such  a  consideration  for  the  transfer  as  would  save  it 
from  being  a  voidable  preference,  at  the  instance  of  the  bankrupts  trustee 
for  the  benefit  of  individual  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  163.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Action  by  Harry  L.  Burgoyne,  as  trustee,  and  another,  against  Pat- 
rick E.  McKillip  and  others.  Judgment  for  defendants,  and  plaintiffs 
appeal.    Affirmed, 

C.  C.  Flansburg  (R.  O.  Williams  and  L.  A.  Flansburg,  on  the  brief), 
for  appellants. 
F.  A.  Brogan  (Albert  M.  Post,  on  the  brief),  for  appellees. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  REED,  District 
Judge. 

*For  other  casea  see  lame  topic  &  i  numbeb  in  Deo.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


BURGOYNE  V.  m'KILLIP.  591 

HOOK,  Circuit  Judge.  The  firm  of  McKillip  &  Swallow  were  local 
loan  agents  in  Nebraska  of  the  Union  Central  Life  Insurance  Compa- 
ny of  Cincinnati,  Ohio.  Patrick  E.  McKillip,  the  senior  member,  witli- 
out  the  participation  or  knowledge  of  his  partner,  converted  to  his  own 
use  a  large  sum  of  money  intrusted  to  them  by  the  company  for  the 
purpose  of  making  loans  on  farm  property.  His  conduct  being  discov- 
ered, the  company  sent  Harry  L.  Burgoyne,  its  representative,  to  Ne- 
braska, and  McKillip  conveyed  to  him,  as  trustee,  some  real  and  per- 
sonal property.  At  the  same  time  an  agreement  was  executed,  showing 
the  conveyances  were  as  security  for  the  repayment  of  the  money  mis- 
appropriated. Swallow  relinquished  whatever  interest  he  had  in  the 
property,  and  the  company  released  him  from  further  responsibility. 
Within  four  months  after  this  transaction,  other  creditors  of  McKillip 
instituted  proceedings  in  bankruptcy  against  him,  he  was  adjudged  a 
bankrupt  in  due  course,  and  Royal  P.  Drake  was  selected  as  trustee 
in  bankruptcy.  Afterwards  Burgoyne,  trustee  under  the  mortgage 
agreement,  and  the  insurance  company,  as  co-complainants,  com- 
menced suit  against  McKillip,  his  wife,  and  Drake  as  trustee  in  bank- 
ruptcy, for  the  enforcement  of  the  agreement,  the  sale  of  the  property, 
and  the  exclusion  of  defendants  from  all  interest  therein.  Drake  set 
up  in  defense  that  the  transfers  of  property  to  Burgoyne  for  the  com- 
pany were  void  as  preferences  under  the  bankruptcy  act  (Act  July  1, 
1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418]).  The  trial 
court  found  that  McKillip  was  insolvent  when  the  transfers  were 
made,  that  he  was  aware  of  his  financial  condition  and  intended  to 
prefer  the  company  over  his  other  creditors  of  the  same  class,  and 
also  that  the  company  through  its  representatives  had  reasonable 
grounds  to  believe  a  preference  was  intended.  Complainants*  bill  was 
therefore  dismissed  upon  the  merits,  and  they  prosecuted  this  appeal. 

It  is  sufficient  to  say,  without  reciting  the  evidence  in  detail,  that 
we  think  it  fully  supports  the  conclusions  of  the  trial  court.  There 
can  be  no  real  question  about  the  insolvency  of  McKillip,  or  of  his  in- 
tention to  extricate  himself  from  his  embarrassing  position  by  making 
good  the  claim  of  the  company  at  the  expense  of  his  other  creditors. 
And  the  facts  and  circumstances  of  the  transaction,  including  the  dec- 
larations of  McKillip  at  the  time,  were  well  calculated  to  create  a 
belief  in  the  minds  of  those  who  were  present  as  participants  that  he 
intended  just  what  naturally  resulted  from  his  act.  On  such  an  occa- 
sion the  representatives  of  a  creditor  seeking  security  cannot  stop  their 
ears  and  close  their  eyes  to  the  obvious  significance  of  things,  and 
then  say  they  did  not  hear  or  see  and  did  not  imderstand. 

It  is  contended  by  complainants  there  was  no  preference,  because 
the  relation  between  the  company  and  McKillip  was  not  that  of  cred- 
itor and  debtor,  the  demand  of  the  former  was  not  one  provable  in 
bankruptcy,  and  also  that  there  was  a  present  consideration  to  sustain 
the  transaction.  In  case  of  embezzlement  or  misappropriation  of 
funds,  the  person  defrauded  may  at  his  option  assert  a  demand  as 
upon  implied  contract  to  repay,  and  such  a  demand  is  provable  in 
bankruptcy.  When  the  company  took  from  McKillip  what  was  in 
substance  a  mortgage  upon  his  property,  it  clearly  did  so  as  a  creditor. 


Digitized  by  VjOOQ IC 


592  104  C.  C.  A.  REPORTS. 

and  it  cannot  retain  it  and  at  the  same  time  abandon  the  position  then 
assumed.  This  is  not  a  case  of  following  trust  funds.  The  property 
was  not  conveyed  to  Burgoyne  as  the  property  of  the  company  in 
which  its  funds  had  been  invested.  It  was  accepted  as  the  property 
of  the  debtor,  and  as  security  for  the  payment  of  money  due  the  com- 
pany. The  funds  of  the  company  were  not  trated  into  the  property, 
and  there  was  no  reclamation  of  them  as  trust  funds.  Though  a 
demand  may  be  founded  on  a  breach  of  trust,  the  entire  estate  of  the 
recreant  trustee  is  not  thereby  necessarily  impressed  with  a  trust. 
The  holder  of  the  demand  cannot,  as  an  ordinary  creditor,  take  and 
hold  transfers  of  property  from  the  insolvent  defaulter  free  from  the 
provisions  of  the  bankruptcy  act  respecting  preferences.  Richardson 
v.  Shaw,  28  Sup.  Ct.  512,  209  U.  S.  365,  52  L.  Ed.  835,  is  relied  on, 
but  it  is  not  in  point.  It  rests  upon  the  peculiar  relation  between 
broker  and  customer  in  their  dealings  in  stocks,  and,  under  the  facts  of 
the  particular  case,  it  was  held  not  to  be  that  of  debtor  and  creditor. 

There  is  another  matter.  The  funds  of  the  company  were  en- 
trusted to  McKillip  &  Swallow,  and,  though  it  was  McKillip  who  mis- 
appropriated them,  the  company  was  entitled  to  hold  the  firm  and  both 
partners  civilly  responsible.  McKillip  alone  was  adjudged  bankrupt, 
and  Blake,  the  trustee,  represents  only  his  individual  creditors.  Vari- 
ous contentions  are  made  because  of  this  situation;  but  they  are  dis- 
posed of  by  the  fact  that  the  property  transferred  to  the  company 
belonged  to  McKillip  individually,  not  to  his  firm.  We  approve  the 
finding  of  the  trial  court  that  the  property  was  not  partnership  as- 
sets and  that  Swallow  had  no  interest  in  it,  though  an  attempt  was 
made  to  show  he  had.  It  is  also  contended  there  was  a  present  con- 
sideration for  the  transaction  which  prevents  its  being  a  preference, 
in  that  Swallow,  having  an  interest  in  the  property  transferred,  aban- 
doned it,  and  also  because  the  company  released  him  from  his  civil 
liability  for  the  money  misappropriated  by  his  partner.  There  is  no 
such  consideration  in  these  things  as  the  law  contemplates.  The  prop- 
erty was  not  Swallow's,  nor  had  he  an  interest  in  it,  and  surely  a 
creditor  of  a  firm,  who  receives  a  transfer  of  the  individual  property 
of  a  partner  who  is  insolvent,  cannot,  by  releasing  the  other  partner 
from  liability,  create  a  consideration  that  will  save  the  transaction 
from  bein^  a  preference,  voidable  at  the  instance  of  the  trustee  rep- 
resenting individual  creditors.  By  such  a  contrivance  the  individual- 
estate,  in  which  the  individual  creditors  have  a  direct  interest,  instead 
of  being  augmented  or  maintained  at  its  gross  value,  would  be  depleted 
to  their  detriment. 

The  decree  is  affirmed. 

NOTE. — ^The  following  is  the  opinion  of  W.  H.  Munger,  District  Judge,  In 
the  court  below: 

W.  H.  MUNGER,  District  Judge.  Sufficient  of  the  facts  may  be  briefly 
stated  as  follows:  The  Union  Central  Life  Insurance  Company  of  Cincinnati, 
Ohio,  hereafter  called  the  "insurance  company,"  appointed  one  W.  N.  Leonard, 
of  Lincoln,  its  Western  agent,  who  had  charge  of  its  loaning  business  in 
Nebraska.  Leonard  appointed  local  agents,  who  solicited  and  received  appli- 
cations for  loans  upon  real  estate,  which  were  forwarded  to  Mr.  Leonard  and 
by  him  to  the  insurance  company  for  approvaL    If  the  loans  were  approved 
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by  the  Insurance  company,  abstracts  of  title  were  procured,  mortgagee  exe- 
cuted to  the  insurance  company,  and  a  draft  for  the  amount  of  the  loan  for- 
warded to  the  local  agent,  with  directions  to  pay  ofit  all  prior  liens,  if  any,  out 
of  the  proceeds  of  the  loan ;  the  balance  to  be  paid  to  the  mortgagor.  Among 
the  local  agents  were  Patrick  R  McKillip  and  Charles  H.  Swallow,  of  Hum- 
phrey, Nebraska,  doing  business  as  McKillip  &  Swallow,  and  who  did  a  large 
amount  of  business  for  the  Insurance  company,  extending  over  a  period  of 
several  years.  Upon  the  receipt  of  the  draft  for  the  mortgage  loan,  they 
would  discharge  prior  liens  and  at  once  forward  the  evidence  of  such  prior 
liens  being  released.  Between  April  and  December,  1907,  there  was  remitted 
to  McKillip  &  Swallow,  for  mort^ges  which  had  been  received,  approximately 
$55,000,  with  directions  to  pay  off  certain  prior  incumbrances  out  of  the 
funds;  the  balance  to  be  turned  over  to  the  respective  mortgagors.  The 
money  was  received  by  McKillip  &  Swallow  in  the  form  of  drafts,  which  were 
deposited  to  their  account  in  a  bank  at  Humphrey.  This  money  was  not,  how- 
ever, applied  in  the  discharge  of  liens  or  paid  to  the  mortgagors,  but  was  con- 
verted by  said  McKillip  to  his  own  use,  and  chiefly  used  by  him  in  paying  ofit 
incumbranc^es  upon  land  which  he  owned,  and  in  the  purchase  of  real  estate. 
During  this  period,  Mr.  Leonard,  not  receiving  evidences  of  the  releasee  of 
prior  liens,  repeatedly  communicated  with  McKillip  with  respect  thereto,  by 
letter  and  telephone,  and  was  assured  by  him  upon  each  occasion  that  the 
matter  would  receive  immediate  attention.  Thus  the  matter  drifted  until  De- 
cember, 1907,  when  Mr.  lieonard  sent  an  agent  to  examine  the  county  records 
to  see  if  the  liens  had  been  paid  and  discharged.  The  agent  reported  to  Mr. 
Leonard  that  the  records  did  not  show  the  discharge  of  such  liens.  Mr.  Leon- 
ard immediately  communicated  the  facts  to  the  insurance  company,  and  the 
company  sent  Mr.  Harry  L.  Burgoyne,  complainant,  an  attorney  of  the  com- 
pany, to  Lincoln  to  look  after  the  matter.  After  a  conference  at  Lincoln  be- 
tween Mr.  Burgoyne,  Mr.  Leonard,  and  the  local  attorney  for  the  company,  in 
which  the  question  of  securing  the  amount  was  discussed,  the  advisability  of 
instituting  an  attachment  suit,  and  otherwise,  it  was  finally  determined  that 
they  would  go  to  Humphrey  and  call  npon  Mr.  McKillip.  They  left  Lincoln 
for  that  purpose,  and  met  Messrs.  McKillip  and  Swallow  at  Columbus,  where 
the  matter  was  discussed,  and  Mr.  McECilllp  then  and  there  admitted  that  he 
had  converted  the  funds  to  his  own  use.  He  expressed  a  willingness  to  secure 
the  company  against  loss,  and  considerable  discussion  was  had  as  to  the  man- 
ner in  which  this  was  to  be  done.  Mr.  McKillip  strenuously  objected  to  giving 
a  mortgage  directly  to  the  insurance  company,  or  to  any  person  known  in  that 
community  to  be  connected  with  the  insurance  company,  for  the  reason  that 
such  an  act  would  indicate  to  his  other  creditors  that  he  was  largely  indebted 
to  the  insurance  company  and  would  seriously  impair  his  credit  Negotiations 
between  Mr.  McKillip  and  the  representatives  of  the  insurance  company  were 
not  completed  until  a  day  or  two  following,  at  a  conference  in  Lincoln.  It 
finally  resulted  in  Mr.  McKillip  executing  the  deed  in  question  to  Mr.  Bur- 
goyne, and  transferring  to  him  certain  securities,  consisting  of  notes.  It  was 
expressly  agreed  that  Mr.  Burgojme^s  residence  was  not  to  be  stated  in  the 
deed,  as  to  do  so  might  indicate  to  other  creditors  and  parties  with  whom  Mr. 
McKillip  was  dealing  that  he  might  have  some  connection  with  the  company : 
Mr.  McKillip*s  expressed  desire  being  that  the  record  of  the  transaction  should 
indicate  nothing  but  a  sale  of  the  real  estate  by  him  in  the  usual  course  of 
business.  In  pursuance  of  this  arrangement,  the  deed  In  question  was  exe- 
cuted by  McKillip  and  wife  to  complainant  Burgoyne,  to  secure  the  insurance 
company  for  moneys  thus  received  and  appropriated  by  McKillip.  Mr.  Bur- 
goyne gave  back  an  instrument,  which  may  be  termed  a  "defeasement,"  which 
instrument  expressed,  among  other  things,  that  the  deed  had  been  given  to 
secure  an  indebtedness  to  the  insurance  company,  and  authorized  Mr.  Bur- 
goyne, with  the  approval  of  Mr.  McKillip  up  to  a  certain  date,  to  sell  the  real 
estate  and  apply  the  proceeds  to  the  expenses  and  discharge  of  the  indebted- 
ness to  the  insurance  company.  If  the  indebtedness  was  not  discharged  by  the 
date  named,  then  Mr.  Burgoyne  was  authorized  to  sell  the  real  estate,  without 
the  approval  of  Mr.  McKillip,  and  upon  payment  of  the  indebtedness  Mr.  Bur- 
goyne was  to  reconvey  the  premises,  or  what  remained  unsold,  to  Mr.  Mc- 
Killip.   The  deeds  to  Burgoyne  were  to  be  placed  of  record ;  but  it  was  ex- 
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pressly  agreed  that  the  defeasement  instmment  was  not  to  be  placed  of  record 
unless  future  events  should  render  it  necessary  In  order  to  perfect  a  good 
title.  Within  four  months  after  the  execution  of  the  deed,  upon  petition  of 
certain  creditors  of  defendant  McKillip  that  he  be  adjudged  a  bankrupt,  hear- 
ing was  had  and  judgment  was  rendered  in  accordance  with  the  prayer  of  the 
petition,  adjudging  McKillip  a  bankrupt  Complainants  have  brought  this  ac- 
tion to  have  tiie  trust  provisions  of  the  instrument  referred  to  as  a  de- 
feasement instrument  enforced,  or,  in  case  they  cannot  be  enforced  and  the 
instrument  shall  be  held  to  be  a  mortgage  simply,  that  it  be  foreclosed  as  an 
ordinary  mortgage  and  the  premises  sold. 

I  have  no  doubt  that,  under  the  law  of  Nebraska,  the  transaction  in  ques- 
tion was  a  mortgage  of  the  real  estate  by  McKillip  to  Burgoyne,  as  trustee,  to 
secure  the  indebtedness  from  McKillip  to  the  insurance  company,  and,  unless 
it  can  be  avoided  by  the  trustee  in  bankruptcy  of  McKillip,  complainant  is 
entitled  to  a  decree  of  foreclosure.  The  trustee  in  bankruptcy  urges  the  in- 
validity of  the  mortgage  for  the  reason  that  it  was  a  preference,  voidable 
under  the  bankrupt  law.  While  the  insurance  company  could  have  undoubt- 
edly maintained  an  action  against  McKillip  &  Swallow,  I  have  no  doubt  tliat 
they  could  have  also  maintained  an  action  against  McKillip  as  for  money  had 
and  received,  and  that,  at  the  time  in  question,  McKillip  was  a  debtor  to  the 
insurance  company  in  approximately  the  sum  named.  To  constitute  this  mort- 
g$ige  a  preference,  to  be  avoided  by  the  trustee,  it  must  appear  that  it  was 
given  by  McKillip  with  the  intent  on  his  part  that  it  should  be  a  preference, 
and  it  must  have  been  received  by  the  insurance  company  with  knowledge  of 
facts  which  would  reasonably  cause  the  insurance  company  to  believe  that  a 
preference  was  intended.  McKillip,  at  the  time  of  giving  this  mortgage,  was 
hopelessly  insolvent  His  assets,  at  a  fair  valuation,  were  so  much  less  than 
his  liabilities,  that  it  must  be  presumed  that  he  knew  he  was  insolvent  The 
mere  conveyance,  however,  of  property  by  a  debtor  to  his  creditors  while  In- 
solvent, does  not  constitute  a  voidable  preference,  unless  the  evidence,  as  be- 
fore stated,  shows  an  intent  upon  the  part  of  the  debtor  at  the  time  to  give  to 
the  creditor  a  preference  over  other  creditors.  While  it  may  truthfully  be 
said  that  the  real  moving  cause,  upon  the  part  of  McKillip,  to  give  the  mort- 
gage in  question  was  to  avoid  a  criminal  prosecution  for  embezzlement  yet  I 
cannot  escape  the  conclusion  that  the  effort  which  he  successfully  made  to 
have  the  security  given  in  the  form  of  an  absolute  conveyance  to  a  stranger, 
for  the  express  purpose  of  deceiving  other  creditors,  suihciently  evidences  an 
intent  upon  his  part  to  give  to  the  insurance  company  a  preference  over  his 
other  creditors,  knowing,  as  I  think  he  must  have  known,  of  his  hopeless  in- 
solvency and  his  inability  to  pay  all  his  creditors  in  full,  and  that  the  real 
truth  of  the  transaction  was  thus  concealed  to  enable  him  to  conduct  his  busi- 
ness In  the  ordinary  way  until  such  time  at  least  that  the  four-months  pc^od 
under  the  bankrupt  law  would  have  run. 

The  fact  that  the  Insurance  company  knew  that  he  had  embezzled  this  large 
sum  of  money,  converted  It  to  his  own  use,  and  the  fact  that  they  had  knowl- 
edge of  his  desire  to, keep  from  his  other  creditors  the  fact  of  his  Indebtedness 
to  the  insurance  company,  are  facts  which,  to  my  mind,  would  have  put  an 
ordinarily  prudent  person  upon  inquiry,  and  such  Inquiry  would  have  dis- 
closed his  Insolvency  and  his  Intent  to  prefer  the  Insurance  company  In  the 
transaction.  The  Insurance  company  made  no  Inquiry  as  to  the  extent  of  his 
Indebtedness,  or  the  value  and  amount  of  his  property,  but  simply  accepted  his 
own  statement  that  he  was  worth  at  least  $100,000  above  his  indebtedness. 
McKillip  having  confessed  his  criminality,  I  do  not  think  the  insurance  com- 
pany was  justified,  under  all  the  facts.  In  relying  upon  this  general  statement 
by  him  as  to  his  solvency.  I  am  therefore  of  the  opinion  that  the  mortgage 
was  a  preference,  which  may  be  avoided  by  the  trustee  in  bankruptcy,  unless 
it  can  be  sustained  upon  the  doctrine  that  this  fund  of  the  Insurance  company, 
which  was  converted  by  McKillip,  being  trust  funds,  the  insurance  company 
had  an  equity  lien  upon  his  general  estate  for  the  amount 

The  property  turned  over  to  the  Insurance  company  by  McKUllp  as  security 
was  not  a  part  of  the  fund  received  by  McKllUp  from  the  Insurance  company, 
nor  does  It  appear  from  the  evidence  that  the  property  given  by  McKillip  to 
the  insurance  company  as  security  was  purchased  with  the  funds  of  the  insur- 
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ance  company.  I  do  not  think  the  equitable  rule,  at  least  as  administered  by 
the  federal  courts,  is  as  broad  as  argued  by  counsel  for  complainant  I  think 
the  equitable  rule  is  as  stated  by  the  Court  of  Appeals  of  the  Ninth  Circuit, 
In  Spokane  County  v.  First  Nat'l  Bank,  68  Fed.  979,  16  a  C.  A.  81,  by  the 
Eighth  Circuit  In  John  Deere  Plow  Co.  v.  McDavid,  137  Fed.  802,  70  C.  C.  A. 
422,  and  by  the  Sixth  Circuit  In  Board  of  Commissioners  v.  Strawn,  157  Fed. 
49,  84  C.  a  A.  553,  15  L.  R.  A.  (N.  S.)  1100,  which  announce  the  rule  as  stated 
by  Riner,  Judge,  in  John  Deere  Plow  Co.  v.  McDavid,  supra,  as  follows:  **The 
owner  of  a  fund  which  has  been  misappropriated  by  one  who  held  it  in  trust 
cannot  follow  it  In  the  hands  of  the  trustee,  unless  he  can  trace  the  trust  fund 
in  kind  or  In  specific  property  into  which  it  has  been  converted,  or,  If  the  fund 
has  been  mingled  with  the  trustee's  other  property,  to  establish  a  charge  on 
the  mass  of  such  property  for  the  amount  of  this  fund.  In  other  words,  he 
can  secure  a  preference  out  of  the  proceeds  of  the  estate  of  the  insolvent  only 
where  he  can  trace  the  trust  property  or  fund.  In  its  original  or  some  substi- 
tuted form,  In  the  estate  which  comes  into  the  hands  of  the  trustee." 

In  this  case,  as  stated,  complainant  has  not  satisfactorily,  at  least  to  my 
mind,  traced  any  of  the  trust  funds  to  the  property  In  question;  nor  do  I 
think,  under  the  evidence,  the  insurance  company  could  have  established  an 
equitable  lien  upon  the  entire  estate  of  McKilllp  at  the  time  of  the  giving  of 
the  mortgage  Hence  they  did  not  surrender  a  general  equitable  lien  for  a 
specific  lien,  and  are  not  protected  by  the  rule  that  a  change  or  substitution 
of  securities  is  not  a  preference,  voidable  under  the  bankrupt  law.  While  un- 
doubtedly Mr.  Swallow  was  equally  liable  to  the  Insurance  company,  I  cannot 
think  their  release  of  him  places  Uiem  in  any  better  attitude.  It  Is  apparent 
that  he  was  regarded  as  a  person  of  no  financial  responsibility.  I  do  not  think 
he  had  an  Interest  in  any  of  the  property  which  McKilllp  gave  as  security, 
and  while  the  release  of  Swallow  might  be  a  good  consideration  by  Itself  for 
a  mortgage  given  by  McKilllp  to  the  insurance  company,  we  are  not  dealing 
with  the  question  of  consideration.  The  liability  of  McKilllp  to  the  Insurance 
company  was  sufficient  consideration  for  the  mortgage.  The  release  of  Swal- 
low was  not  such  a  present  consideration  as  to  avoid  the  character  of  the 
transaction  being  a  preference.  McKilllp*s  estate  was  not  benefited  thereby, 
and  I  do  not  believe  a  preference  can  be  avoided  by  simply  releasing  a  co- 
debtor  under  such  circumstances. 

As  the  trustee  in  bankruptcy  has  not  asked  for  affirmative  relief,  the  Judg- 
ment of  the  court  Is  that  complainants*  bill  be  dismissed  for  want  of  equity. 


(182  Fed.  489.) 

HOUSTON  OIL  CO.  OF  TEXAS  ▼.  JENKINS  et  aL 

(Circuit  Court  of  Appeals,  Fifth  CJlrcuit    October  4,  1910.) 

No.  1,995. 

Advebse  Possession  (S  97*)  — Texas  Statute  —  Acgmsirioif  of  Title  by 
Squatteb— Amount  of  Land. 

Under  Rev  St  Tex.  1896,  arts.  3343,  3344,  3347-3349,  which  give  a 
squatter  an  absolute  tide  to  not  exceeding  160  acres  of  land  by  10  years' 
undisturbed  occupancy  and  cultivation  of  a  part,  as  construed  by  the 
Supreme  Court  of  the  state,  in  order  to  give  an  occupant,  without  any 
written  title  or  claim  describing  the  land,  who  has  actually  occupied  and 
used  but  a  few  acres,  title  to  a  larger  quantity  by  prescription,  it  must 
appear  that  he  claimed  certain  designated  land,  and  it  is  not  sufficient 
that  he  claimed  generaUy  160  acres  out  of  a  larger  tract 

[Ed.  Note.— For  other  cases,  see  Adverse  Possession,  C!ent  Dig.  11  537- 
5il;   Dec.  Dig.  S  97.*]  »   m  *«• 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Texas. 

Ancillary  bill  in  equity  by  the  Houston  Oil  Company  of  Texas,  by 
its  receiver,  against  Oliver  Jenkins,  Philander  Samuels,  Earl  Samuels, 
and  others.  From  a  decree  in  favor  of  the  defendants  named,  com- 
plainant appeals.    Modified. 

H.  O.  Head  and  T.  M.  Kennedy,  for  appellant 
W.  D.  Gordon  and  B.  E.  Moore,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

FOSTER,  District  Judge.  In  this  case  the  receiver  of  the  Houston 
Oil  Company  of  Texas  brought  suit  by  ancillary  bill  against  Oliver 
Jenkins,  Philander  Samuels,  Earl  Samuels,  and  some  11  others,  to  es- 
tablish title  in  said  company  to  1,107  acres  of  land  in  Newton  county, 
Tex.,  described  as  "the  third  one-quarter  from  the  north  of  the  Rich- 
ard Linville  league." 

We  are  concerned  only  with  the  case  as  between  complainant  and 
the  three  above-named  defendants.  They  answered  separately,  deny- 
ing title  in  the  Houston  Oil  Company  of  Texas,  and  each  asserting  his 
ownership  of  160  acres  of  the  land  in  question,  under  the  laws  of 
Texas,  by  virtue  of  10  years'  adverse  possession. 

The  special  master  found  the  title  to  all  the  land  to  be  in  the  Hous- 
ton Oil  Company  of  Texas,  and  denied  the  claims  of  said  defendants. 
On  the  hearing  of  the  exceptions  to  the  m^aster's  report,  the  court 
confirmed  his  finding  as  to  the  title  of  the  oil  company,  but  allowed 
said  defendants'  claims  to  160  acres  each,  and  directed  the  receiver 
to  convey  that  amount  of  land  to  them.  From  that  portion  of  the 
judgment  the  receiver  prosecutes  this  appeal. 

It  is  well  settled  that  under  the  laws  of  Texas  (Rev.  St.  Tex. 
1895,  arts.  3343,  3344,  3347-3349)  a  squatter  obtains  absolute  title  to 
not  exceeding  160  acres  of  land  by  10  years'  undisturbed  occupancy 
and  cultivation  of  a  part,  provided  he  first  designates  the  tract  he  in- 
tends to  appropriate  and  makes  known  his  intention  to  acquire  it  as 
owner.  The  courts  have  required  but  slight  evidence  of  intention,  but 
have  always  insisted  that  it  be  positive,  and  they  have  confined  the 
construction  of  the  statute  to  the  facts  in  each  case.  See  Bracken  v. 
Jones,  63  Tex.  184.    In  that  case  the  court  said: 

"Possession,  to  be  of  any  value  to  vest  a  right  or  for  a  remedy,  must  be 
actual,  continued,  visible,  notorious,  distinct,  and  hostile.  It  must  be  fair 
and  open,  as  the  statute  was  not  made  to  serve  the  purpose  of  artifice  and 
trick." 

In  Lewis  v.  Dillingham,  167  Fed.  779,  93  C.  C.  A.  267,  this  court 
said: 

'*When  an  adverse  possessor  holds  land,  without  any  written  title  or  claim 
describing  it,  he  must  show,  to  bar  the  action  of  the  true  owner,  that  he 
claims  certain  designated  land.  To  claim  160  acres  in  a  survey  of  1,280 
acres,  without  in  any  way  designating  which  160  acres  is  daimed,  would  not 
be  sufficient" 
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In  this  case  the  said  defendants  undoubtedly  went  upon  the  land 
in  question  more  than  10  years  before  suit  was  instituted.  Each  built 
himself  a  home  and  fenced  in  and  cultivated  a  few  acres.  Each  of 
them  has  testified  that  he  always  claimed  160  acres  of  the  Linville 
tract ;  but  until  December,  1905,  less  than  a  year  before  the  bill  was 
filed  against  them,  there  was  no  effort  on  the  part  of  any  of  them  to 
mark  the  boundaries  or  designate  in  any  way  the  particular  160  acres 
each  claimed.  Until  about  Sie  time  they  had  the  land  surveyed,  they 
paid  no  taxes;  and  it  is  significant  that  they  instructed  the  surveyor 
to  run  the  lines  so  as  to  give  each  of  them  160  acres  and  not  inter- 
fere with  the  claims  of  each  other. 

We  do  not  think  the  said  defendants  have  shown  they  are  entitled 
to  more  than  the  few  acres  actually  fenced  in.  That  part  of  the  judg- 
ment appealed  from  allotting  the  defendants  160  acres  each  is  re- 
versed, and  the  case  is  remanded,  with  instructions  to  enter  a  decree 
allotting  to  each  of  said  defendants  the  amount  of  land  actually  fenced 
in  and  cultivated  by  him  for  10  years  prior  to  suit,  together  with  his 
improvements.  The  costs  of  this  court,  except  docket  fees,  to  be  paid 
by  appellant 


(iS2  Fed.  491.) 

HOUSTON  OIL  00.  OF  TEXAS  ▼.  FARR  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     October  4,  1910.) 

No.  1,990. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Texas. 

Ancillary  bill  in  equity  by  the  Houston  OU  Company  of  Texas,  by  its  re- 
ceiver, against  Josh  Farr,  Margaret  Dry,  and  others.  From  a  decree  in  favor 
of  the  defendants  named,  complainant  appeals.  Affirmed  as  to  defendant 
Farr,  and  modified  as  to  defendant  Dry. 

H.  O.  Head  and  T.  M.  Kennerly,  for  appellant 
B.  B.  Moore,  for  appellees. 

Before  PARDEE  aad  SHELBY,  Circuit  Judges,  and  FOSTER,  District 
Judge. 

FOSTER,  District  Judge.  This  case  is  similar  to  No.  1,995,  Houston  OU 
Company  of  Texas  v.  Oliver  Jenkins  et  al.  (previously  decided)  182  Fed.  489, 
IW  C.  C.  A.  595.  The  appeal  is  from  that  part  of  the  decree  awarding  50 
acres  of  land  to  Josh  Farr  and  160  acres  to  Margaret  Dry. 

We  see  no  reason  to  disturb  the  Judgment  in  favor  of  Josh  E^rr,  and  it  is 
affirmed. 

As  to  the  claim  of  Margaret  Dry,  she  haii  failed  to  establish  her  adverse 
possession  of  all  of  the  tract  of  160  acres  claimed,  and  the  decree  in  her  favor 
is  reversed,  and  the  cause  is  remanded,  with  instructions  to  enter  a  decree 
in  favor  of  the  Houston  Oil  Company  of  Texas  for  the  160  acres  in  question, 
but  directing  the  receiver  to  convey  to  said  Margaret  Dry  the  house  and  im- 
provements and  all  the  land  she  actually  occupied  and  cultivated. 

The  costs  of  this  court  to  be  paid  by  the  appellant,  but  the  counsel  for 
Margaret  Dry  shall  recover  no  docket  fees. 
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(182  Fed.  388.) 

LAMBERTS  POINT  TOWBOAT  OO.  v.  UNITED  STATES  et  aL 

(Circuit  Ck)urt  of  Appeals,  Fourth  Qrcult    July  12,  IDIO.) 

No.  976. 

1.  ADifiRALTT  (S  99*) — Sale  of  Pbopertt— Setting  Aside  Sale. 

Evidence  field  sufficient  to  warrant  a  court  of  admiralty,  in  the  exer- 
cise of  its  discretion,  in  setting  aside  a  sale  of  a  vessel  made  under  its 
order  in  a  proceeding  by  the  owner  for  limitation  of  liability  on  the 
ground  of  inadequacy  of  price. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  U  661-669 ;  Dec. 
Dig.  I  99.* 

Limitation  of  shipowner's  liability,  see  note  to  The  Longfellow,  45  (3. 
C.  A.  387.] 

2.  AoMiBALTT  (§  99*) — Sale  of  Pbopertt—Manneb  of  BIakino  Sale. 

A  court  of  admiralty  which  has  ordered  the  sale  of  a  lib^ed  vessel  by 
the  marshal  at  public  auction  is  without  authority  to  accept  in  open 
court,  or  to  authorize  the  marshal  to  accept,  a  private  bid  therefor. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  ||  661-669;  Dec 
Dig.  I  99.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Virginia,  at  Norfolk. 

Suit  in  admiralty  by  the  United  States  against  the  steam  tug  John 
Twohy,  Jr.,  Lambert's  Point  Towboat  Company,  claimant,  and  peti- 
tion by  claimant  for  limitation  of  liability.  Appeal  by  claimant  from 
orders  setting  aside  a  sale  of  the  tug  and  approving  and  confirming 
a  second  sale.    First  order  affirmed,  and  second  order  reversed. 

Robert  M.  Hughes,  for  appellant 
L.  L.  Lewis,  U.  S.  Atty. 

H.  K.  Wolcott  (Jeffries,  Wolcott  &  Lankford,  on  the  brief),  for 
Moss  &  Moss. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  KELLER, 
District  Judge. 

GOFF,  Circuit  Judge.  This  appeal  is  from  two  decrees  of  the 
court  below,  one  of  them  entered  March  28,  1910,  setting  aside  a  sale 
of  the  tugboat  John  Twohy,  Jr.,  which  had  been  made  at  public  auc- 
tion, and  the  other  April  16,  1910,  by  which  the  said  boat  was  sold 
to  the  appellees  Moss  &  Moss,  and  conveyed  to  them  by  the  marshal 
as  directed  by  the  court. 

The  record  discloses  that  on  February  23,  1910,  the  appellant  filed 
in  the  court  below  its  petition  for  a  lirnitation  of  liability  against  a 
cause  of  action  then  being  asserted  against  it  by  the  United  States  of 
America,  for  causing  a  collision  with  a  lighthouse,  in  which  petition 
it  elected  to  have  the  boat  conveyed  to  a  trustee  under  the  provisions 
of  the  admiralty  rules,  which  was  done.  A  decree  was  then  entered 
by  which  a  monition  issued  directing  all  persons  to  make  claims  be- 
fore a  commissioner  therein  appointed,  enjoining  the  prosecution  of 
all  suits  and  ordering  a  sale  of  the  tugboat  at  public  auction  for  cash, 
after  advertisement  of  the  time,  terms,  and  place  of  sale  for  at  least 

•For  oUier  cases  see  same  topic  it  |  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date.  4k  Rep'r  Indexes 
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10  days  in  the  Norfolk  Landmark,  a  newspaper  published  in  the  city 
of  Norfolk.  By  virtue  of  that  decree  the  marshal,  after  due  advertise- 
ment, offered  the  boat  for  sale  at  public  auction,  and  duly  sold  it  to 
the  president  of  the  Lambert's  Point  Towboat  Company,  which  com- 
pany is  the  appellant.  The  United  States  opposed  the  confirmation  of 
the  sale,  filed  exceptions  to  the  report  thereof,  and  caused  evidence 
to  be  taken  relating  thereto,  on  consideration  of  which  the  court 
below,  after  arg^ument,  entered  a  decree  sustaining  the  exceptions 
and  directing  a  resale  of  the  boat  at  public  auction,  on  the  terms  of 
the  former  decree  of  sale,  except  that  such  resale  was  to  be  made  after 
giving  five  days*  notice  of  the  time,  place,  and  terms  of  such  sale  in  the 
newspaper  mentioned,  and  by  sending  copies  of  said  notice  to  leading 
tugboat  owners  along  the  Atlantic  Coast.  This  action  of  the  court 
in  setting  aside  said  sale  is  assigned  as  error. 

The  marshal  thereafter,  on  April  7,  1910,  again  oflfered  the  boat 
for  sale,  making  announcement  at  the  time  that  he  would  decline  to 
consider  any  bid  of  a  sum  less  than  $10,000;  that  being  the  amount 
for  which  the  boat  had  been  knocked  down  when  first  oflfered  for  sale. 
Appellant,  declining  to  bid  as  much  as  that  sum,  made  an  offer  of 
$5,000  for  the  boat,  which  the  marshal  declined,  and  the  sale  was  not 
consimimated.  Afterwards,  on  April  11,  1910,  the  appellees  Moss  & 
Moss,  through  counsel,  madte  an  offer  to  the  marshal  of  the  sum  of 
$11,000  for  the  boat.  The  matters  relating  to  the  second  eflfort  to 
make  sale  of  the  vessel  at  pubHc  auction,  and  of  the  said  oflfer  of  Moss 
&  Moss,  were  duly  reported  to  the  court  by  the  marshal,  with  the 
suggestion  that  said  bid  be  accepted,  when  the  court  after  considera- 
tion thereof,  and  after  appellant  had  been  heard  in  opposition  thereto, 
and  had  assigned  as  reason  for  refusing. to  bid  that  the  court  was 
without  authority  to  make  the  sale  under  such  circumstances,  and 
could  not  make  a  valid  title  to  the  vessel  if  so  sold,  entered  at  Rich- 
mond, Va.,  on  April  16,  1910,  a  decree  accepting  the  said  bid  of  $11,- 
000  and  directing  the  marshal  to  convey  the  boat  to  Moss  &  Moss, 
which  he  immediately  did.  This  action  of  the  court  is  also  assigned 
as  error. 

We  find  that  the  assignment  relating  to  the  action  of  the  court  be- 
low in  setting  aside  the  first  sale  is  without  merit.  As  the  matter  was 
then  presented,  the  evidence  oflfered  as  to  the  value  of  the  boat,  while 
contradictory,  and  in  some  respects  unsatisfactory,  was  nevertheless 
of  such  character  as  to  warrant  the  action  taken  by  the  court,  and  as  to 
render  it  inexpedient  for  an  appellate  court  to  interfere  with  the  ex- 
ercise of  the  judicial  discretion  possessed  by  that  court.  The  adlvance 
bid  of  10  per  cent,  at  which  the  boat  was  afterwards  sold  tends  to 
sustain  the  conclusion  of  the  court  that  the  bid  of  $10,000  was  in- 
adequate, and  in  this  connection  it  may  be  recalled  that,  when  the  bid 
of  $11,000  was  made,  the  court  was  advised  that,  if  the  boat  was  again 
offered  for  sale,  a  bid  in  excess  of  that  sum  would  be  made.  Under  all 
the  circumstances  attending  the  proceedings  in  the  court  below, 
we  conclude  that  reversible  error  is  not  to  be  found  when  the  first 
sale  was  set  aside.  In  reaching  this  conclusion,  we  are  not  unmindful 
of  the  fact  that  the  rule  is  now  well  established  that  courts  should!  pro- 
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ceed  with  great  caution  in  disposing  of  motions  to  set  aside  sales  duly 
made  under  the  provisions  of  their  own  decrees,  and  that  to  justify 
such  action  inadequacy  of  price  is  not  sufficient,  unless  in  view  of  ex- 
isting circumstances  it  amounts  to  either  fraud  or  unfairness.  While 
there  is  no  insistence  of,  nor  evidence  tending  to  show,  fraud,  we  are 
of  opinion  that  in  the  view  the  matter  was  presented  to  the  court,  at 
the  time  the  order  setting  aside  the  sale  was  entered,  it  would  have 
been  unfair  to  the  appellee  the  United  States  to  have  confirmed  the 
sale  at  the  price  mentioned.  This  disposition  of  this  assignment  of 
error  renders  it  unnecessary  for  this  court  to  give  further  considera- 
tion to  other  matters  relating  to  the  first  sale. 

The  remaining  assignments  of  error  involve  the  validity  of  the 
sale  of  the  boat  to  the  appellees  Moss  &  Moss.  Was  that  sale  as  it  was 
conducted— in  effect  in  open  court — in  accordance  with  the  rules  ap- 
plicable to  such  proceedings?  By  virtue  of  it  did  a  perfect  title  to 
the  boat  pass  to  Moss  &  Moss?  Was  it  fair  to  all  the  parties  interested 
in  said  litigation?  The  value  of  the  boat  was  concededly  much  less 
than  the  damages  claimed  in  the  libel,  filed  in  the  action  in  which  the 
proceedings  for  limited  liability  were  taken  under  sections  4283  to 
4285,  inclusive,  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  pp.  2943,  2944),  and  the  libelant  as  well  as  the  appel- 
lant, were  interested  in  having  it  bring  its  full  value  when  sold.  Why 
the  appellant,  after  offering  evidence,  in  connection  with  the  first  sale, 
that  the  sum  of  $10,000  was  a  fair  price  for  the  boat,  declined!  to  bid 
more  than  the  half  of  that  amount  for  it,  when  the  marshal  offered  it 
the  second  time  is  not  apparent;  but  it  is  not  to  be  inferred  that  a 
greater  sum  would  not  have  been  realized  if  the  sale  had  proceeded  at 
the  offer  so  made.  Indeed,  it  is  quite  plain  that  both  the  appellant  and 
the  appellees  regarded  the  boat  as  worth  more  than  the  $11,000  at 
which  it  was  finally  sold.  The  appellant  did  not  decline  to  bid  when 
the  sale  was  made  by  the  court  because  the  vessel  was  not  worth 
more  than  the  sum  bid  by  Moss  &  Moss,  but  for  the  reason  that 
under  the  circumstances  attending  the  sale  a  good  title  to  the  boat 
could)  not  be  made  by  the  court.  While  the  appellees  Moss  &  Moss 
were  not  expected  to  raise  their  own  bid,  it  was  nevertheless  clear  that 
they  would  have  given  more  for  the  boat  if  their  said  bid  had  been 
raised,  for  they  had  so  advised  the  court.  The  bidding  was  evidently 
chilled,  and  what  transpired  demonstrates  the  wisdom  of  the  practice  * 
and  the  necessity  of  the  rule  requiring  such  sales  to  be  conducted  after 
notice  and  in  a  public  manner.  The  admiralty  practice  has,  in  the 
courts  of  the  United  States,  for  many  years  required  that  all  sales 
of  property  under  the  decree  of  those  courts  shall  be  at  public  auction, 
and  at  a  designated  place  after  due  notice;  and  admiralty  rule  41, 
promulgated  in  1844,  by  the  Supreme  Court  of  the  United  States 
under  statutory  authority,  designates  the  marshal  or  his  deputy  or 
other  officer  assigned  by  the  court  to  conduct  such  sales.  All  sales 
by  public  officers  made  under  the  requirements  of  statutes,  or  rules 
of  court,  should  be  by  public  auction  after  notice,  unless  the  statutes 
and  rules  expressly  provide  otherwise,  and,  if  such  officers  fail  in 
the  discharge  of  their  duties,  the  interests  of  owners,  creditors,  and 
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bidders  will  be  protected  by  the  court  to  which  they  make  their 
reports. 

All  those  desiring  to  purchase  property  sold  under  decrees  in  ad- 
miralty, and  all  persons  interested  therein  as  owners  or  creditors, 
have  been  taught  by  long  usage  that  due  announcement  of  the  time 
and  place  of  sales  will  be  made  by  the  marshal,  and  they  when  so  ad- 
vised, either  in  person  or  through  agents,  prepare  for  and  attend  such 
sales,  and  bid  or  have  others  bid  thereat,  thereby  causing  the  property 
to  realize  approximately  at  least  its  value.  Parties  desiring  to  pur- 
chase would  not  know  of  private  bids,  made  either  to  the  marshal 
or  to  the  court,  nor  would  they  be  advised  of  the  proceedings  taken 
in  court  concerning  them.  If  sales  under  decrees  in  admiralty  can  be 
made  by  the  marshal  privately,  or  in  any  other  way  than  by  public 
auction,  or  can  be  conducted  in  open  court  without  notice,  and  with- 
out the  consent  of  the  parties  in  interest,  not  only  will  great  confu- 
sion and  needless  controversies  follow,  but  the  rights,  privileges,  and 
obligations  of  bidders,  purchasers,  and  owners  will  be  seriously  af- 
fected, and  the  validity  that  judicial  sales  generally  imply  would  be 
greatly  impaired.  It  is  quite  clear  that  the  requirements  of  the  rule 
41  were  not  complied  with,  and,  as  they  were  applicable,  their  non- 
observance  has  caused  error  that  necessitates  reversal.  It  may  be 
that  in  some  cases  a  sale  by  the  marshal  privately,  or  a  sale  conducted 
in  open  court  without  notice  to  the  public,  will  produce  advantageous 
results;  nevertheless  the  practice  should  not  be  encouraged,  because 
it  is  in  derogation  of  Jhe  rules  and  will  eventually  result  in  disorder 
in  our  court  procedure,  and  loss  to  litigants  in  many  cases. 

The  reasons  why  but  one  bid  was  offered  at  the  second  sale,  and 
that  palpably  inadequate,  are  not  disclosed,  and  we  will  not  speculate 
regarding  them,  nor  is  the  motive  entirely  clear  why  Moss  &  Moss 
should  refuse  to  raise  the  bid  of  $5,000,  or  decline. to  bid  $10,000, 
the  sum  required  by  the  marshal,  and  then  within  a  very  few  days 
thereafter  submit  an  offer  privately  for  $11,000  for  the  same  property. 
The  parties  so  acting  were  doubtless  moved  by  purposes  of  their  own ; 
but  we  are  not  to  infer  therefrom  that  another  effort  by  the  marshal 
to  make  a  public  sale  would  have  been  a  failure,  nor  are  we  justified 
thereby  in  ignoring  the  provisions  of  well-considered  and  long-estab- 
lished rules  of  procedure. 

We  are  unable  to  sustain  the  suggestion  that  the  sale  was  in  effect 
conducted  by  the  marshal,  who  was  in  fact  present,  and  who  after- 
wards made  the  deed  to  the  purchasers.  That  officer  had  given  no 
notice  that  the  sale  would  then  be  made,  and  the  public  was  in  entire 
ignorance  of  the  fact  that  it  was  then  being  consummated  in  the 
court.  The  marshal  was  present,  but  he  did  not  conduct  the  sale, 
which  was  entirely  under  the  control  of  the  court.  The  proceedings 
were  in  open  court,  the  conditions  were  unusual,  the  court  was  em- 
barrassed by  a  situation  unique  and  likely  never  to  be  duplicated,  and 
we  doubt  not  the  learned  judge  acted  conscientiously,  actuated  solely 
by  a  desire  to  be  fair  and  just  to  all. 

The  authorities  cited  by  appellees  (Monte  Allegre,  9  Wheat.  616, 
6  L.  Ed.  174,  and  Rose's  Code  of  Fed.  Proc.  §  1287b)  relating  to  sales 
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in  admiralty  are  not  in  the  least  in  conflict  with  the  conclusion  we  have 
reached.  The  proceedings,  and  the  sale  referred  to,  in  the  Monte 
Allegre  had  been  conducted  under  the  practice  we  have  alludied  to. 
Questions  relating  to  the  rights  of  purchasers  under  judicial  sales, 
as  also  the  duty  and  the  liability  of  the  marshal,  were  discussed  and 
disposed  of ;  but  no  intimation  is  given  that  the  sales  under  which  such 
rights  and  liabilities  arose  should  not  have  been  conducted  with  all 
the  formalities  required  by  law. 

The  decree  of  the  court  below  accepting  the  bid  of  the  appellees 
Moss  &  Moss,  and  making  sale  to  them  of  the  tugboat  for  $11,000, 
was  irregular  and  will  be  reversed ;  the  deed  of  sale  of  the  vessel  made 
by  the  marshal,  which  in  fact  did  not  pass  a  perfect  title,  will  be  set 
aside ;  this  cause  will  be  remanded,  with  directions  that  the  same  be 
proceeded  with  in  the  court  below  as  may  be  proper,  as  its  condition 
will  then  suggest  and  diemand,  and  as  the  respective  interests  of  the 
parties  may  require. 

Reversed. 


(182  Fed.  392.) 

In  re  BAKER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  3,  1010.) 

No.  2.008. 

1.  CouBTS  (§  366*)— Exemptions— Law  Govebninq. 

Tfie  right  of  a  bankrupt  to  exemptions  under  Bankr.  Act  JhIj  1,  1898, 
c.  541,  8  6a,  30  Stat  548  (U.  S.  Oomp.  St  1901,  p.  3424),  is  to  be  deter- 
mined by  the  law  of  the  state  as  construed  by  its  highest  court,  if  such  a 
construction  has  been  clearly  given. 

[Bd.  Note.— For  other  cases,  see  Courts,  CJent  Dig.  IS  954-957.  960- 
968;    Dec.  Dig.  S  366.  ♦] 

2.  Bankbuptct  (I  396*) — ^Homestead  Exemption— Kentucky  Statute. 

Ry.  St.  §  1702  (Russell's  St.  §  4661),  exempts  as  a  homestead  '*so  much 
land  including  the  dwelling  house  and  the  appurtenances  owned  by  debt- 
ors who  are  actual  bona  fide  houselteepers  with  a  family,  resident  in  this 
commonwealth,  as  shall  not  exceed  in  value  one  thousand  dollars;  but 
this  exemption  shall  not  apply  ♦  •  *  if  the  debt  or  liability  existed 
prior  to  the  purchase  of  the  land."  Section  1705  (Russell's  St  fi  4664), 
provides  that  where  the  real  estate  In  the  opinion  of  the  appraisers  is  of 
greater  value  than  $1,000,  and  not  divisible  without  great  diminution  of 
its  value,  it  shall  be  sold,  and  $1,000  of  the  proceeds  shall  be  paid  to  the 
debtor  to  enable  him  to  purchase  another  homestead.  Held,  under  the 
construction  placed  on  such  provisions  by  the  Court  of  Appeals  of  the 
state,  and  the  liberal  rule  of  interpretation  also  announced  by  such  court 
which  gives  a  debtor  a  reasonable  time  after  acquiring  unimproved  land 
to  convert  the  same  into  a  homestead,  that  where  a  bankrupt  within  a 
few  days  before  his  bankruptcy  acquired  by  descent  an  undivided  interest 
in  certain  unimproved  lands,  not  capable  of  division,  and  the  proceeds  of 
such  interest  when  sold,  were  less  than  $1,000,  the  bankrupt  was  entitled 
to  the  same  as  a  homestead  exemption ;  his  intention  to  use  tlie  money  to 
acquire  a  homestead  being  unquestioned. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  668;  Dec. 
Dig.  §  396.*J 

3.  Homestead  (§  56*) — Natube  and  Extent  op  Right— Kentucky  Statute. 

Under  the  homestead  statute  of  Kentucky,  as  construed  by  the  Court 
of  Appeals  of  the  state,  the  fact  that  a  debtor  has  received  the  value  of 

•For  other  cases  see  same  topic  &  S  mJMBSB  in  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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one  homestead  exemption  from  the  proceeds  of  land  sold  does  not  debar 
him  from  the  right  to  the  exemption  of  another  homestead*  snbeeqaently 
acquired,  after  he  has  expended  snch  proceeds,  as  against  the  same  debts. 
[Ed.  Note.— For  other  cases,  see  Homestead,  Cent  Dig.  IS  81,  82;  Dec. 
Dig.  I  se.*] 

4.   IIOMESTEAD  (§  13*) — ^KENTUCKY  STATUTE— EFFECT  OF  RESIDENCE  ON   WiFB'S 

Land. 

Under  the  homestead  statute  of  Kentudsy,  as  construed  by  the  Court  of 
Appeals  of  the  state,  the  fact  that  a  debtor  is  living  with  his  family  on 
land  owned  by  his  wife  does  not  debar  him  from  the  right  to  claim  a 
homestead  exemption  in  lands  of  his  own. 

[Ed.  Note.— For  other  cases,  see  Homestead,  Cent  Dig.  |  14;  Dec.  Dig. 
I  13.»] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Kentucky,  in  Bankruptcy. 

In  the  matter  of  E.  H.  Baker,  bankrupt.  Petition  by  the  bankrupt 
for  revisicMi  of  an  order  of  the  District  Court.    Reversed. 

O.  M.Rogers,  for  petitioner. 
S.  W.  Tolin,  for  respondent. 

Before  SEVERENS,  WARRINGTON,  and  KNAPPEN,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  This  is  a  proceeding  to  revise  in 
matter  of  law  a  judgment  denying  to  the  petitioner  a  homestead  ex- 
emption in  certain  real  estate.  The  petitioner  was  adjudged  a  bankrupt 
under  voluntary  proceedings  begun  July  31,  1908.  He  presented  with 
his  petition  and  schedules  his  claim  to  the  exemption  under  section 
1702,  Ky.  St.  (Russeirs  St.  §  4661).  His  real  estate  consisted  of  an 
undivided  one-fifth  interest  in  three  parcels  of  land,  which  descended 
to  him  upon  the  death  of  his  brother  in  June,  1908.  The  lands  were 
neither  improved  nor  susceptible  of  partition ;  and  the  trustee  in  bank- 
ruptcy, under  order  of  the  referee  made  in  November,  1908,  sold  the 
interest  of  the  bankrupt  in  the  lands  for  $926,  and  set  apart  the  whole 
of  the  proceeds  of  sale  to  the  bankrupt  as  exempt  in  lieu  of  his  claim  to 
a  homestead.  Prior  to  the  bankruptcy  proceedings  some  of  the  peti- 
tioner's creditors,  whose  claims  antedated  the  inheritance,  commenced 
suits  in  attachment  and  otherwise  to  subject  the  land  to  the  payment  of 
these  debts.  These  creditors  objected  to  any  allowance  of  a  homestead, 
and  the  order  of  the  referee  was  set  aside  by  the  court  below. 

In  view  of  Bankr.  Act  July  1,  1898,  c.  541,  §  6,  30  Stat.  548  (U.  S. 
Comp.  St.  1901,  p.  3424),  the  validity  of  the  action  of  the  trustee  in 
setting  apart  the  bankrupt's  exemption  and  the  rights  of  the  bankrupt 
in  that  behalf  are  to  be  tested  by  the  law  of  Kentucky.  The  federal 
courts  are  accustomed  in  such  cases  to  follow  the  decisions  of  the  court 
of  last  resort  of  the  state  whose  laws  are  so  drawn  in  question.  In 
speaking  of  the  Constitution  and  statutes  of  Texas  respecting  home- 
stead exemptions  in  a  proceeding  like  the  present  one  in  Duncan  v. 

•For  oUier  casai  see  tame  topic  A  %  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Ferguson-McKinney  Dry  Goods  Co.,  150  Fed.  269,  271,  80  C.  C.  A. 
157, 159,  Circuit  Judge  Shelby  said: 

"It  has  been  the  policy  of  the  state  of  Texas  In  its  Constitution  and  leg- 
islation, as  construed  by  the  decisions  of  its  Supreme  Court,  to  favor  by  lib- 
eral interpretations  the  exemptions  in  favor  of  debtors.  These  decisions,  c<m- 
strulng  the  state  Constitution  and  statutes,  are  as  binding  on  this  court  as 
the  Constitution  and  statutes  themselves." 

See,  also,  McCarty  v.  Coffin,  150  Fed.  307,  310,  80  C.  C.  A.  195 ; 
In  re  Wood  (D.  C.)  147  Fed.  877,  878;  Huenergardt  v.  Brittain  Dry 
Goods  Co.,  116  Fed.  31,  33,  53  C.  C.  A.  505;  In  re  Irvin,  120  Fed. 
733,  734,  57  C.  C.  A.  147 ;  In  re  Meriwether  (D.  C.)  107  Fed.  102 ; 
In  re  Pope  (D.  C.)  98  Fed.  722;  Loveland  on  Bankruptcy  (3d  Ed.)  § 
177,  p.  514. 

Since  the  federal  courts  cannot  administer  or  distribute  exempted 
property  as  an  asset  of  the  bankrupt's  estate,  or  do  more  than  to  set 
it  apart  to  the  bankrupt  (Lockwood  v.  Exchange  Bank,  190  U.  S.  294, 
23  Sup.  Ct.  751,  47  L.  Ed.  1061),  this  practice  of  the  courts  would 
seem  to  be  in  accord  with  the  course  pursued  by  Mr.  Justice  Gray  re- 
specting a  dower  right  under  the  bankruptcy  act  of  1867  (Act  March 
2,  1867,  c.  176,  14  Stat.  517)  in  Porter  v.  Lazear,  109  U.  S.  84,  3  Sup. 
Ct.  58,  27  L.  Ed.  865.  See,  also.  In  re  Petition  of  Carrie  E.  Hays  (de- 
cided by  this  court  March  8,  1910),  104  C.  C.  A.  656,  181  Fed.  674. 

The  court  below  in  terms  recognized  the  binding  effect  in  such  mat- 
ters of  decisions  of  courts  of  last  resort  of  the  states  in  which  the  ques- 
tions arise;  but,  as  we  understand  his  opinion  the  learned  judge  did 
not  think  any  rule  of  decision  on  the  present  issue  was  settled  in  Ken- 
tucky.   He  said: 

"At  the  outset  I  would  emphasize  that  the  homestead  exemption  is  purely 
statutory.  It  la  created  by  statute,  and  It  exists  only  as  it  is  so  created. 
The  courts  cannot  adjudge  that  to  be  such  an  exemption  which  is  not  such 
by  the  terms  of  the  statute  according  to  their  intent  and  meaning.  They  are 
concerned  solely  with  determining  what  that  true  intent  and  meaning  is. 
This  court  however,  is  not  entirely  free  to  do  this.  It  is  limited  by  any  con- 
struction of  the  statute  put  forth  by  the  Kentucky  Court  of  Appeals,  at  least 
if  it  clearly  appears  that  such  is  its  construction,  and  there  is  no  reason  to 
think  that  in  any  future  case  it  will  not  adhere  thereto.  I  recognize  fully 
this  restriction  upon  me,  and  have  no  disposition  to  go  beyond  it.  But  the 
proper  standpoint  from  which  to  view  any  particular  construction  of  the 
statute  by  that  court,  and  to  determine  accurately  Just  what  it  is,  is  one's 
own  construction.  I  wUl  therefore  at  the  first  undertake  for  myself  to  as- 
certain the  statute's  true  intent  and  meaning." 

We  of  course  agree  that  where  the  decisions  of  the  state  court  are 
in  conflict,  and  point  to  no  definite  rule  touching  the  construction  of  a 
statute  of  the  state,  the  federal  courts  are  quite  as  much  at  liberty  to 
place  their  own  construction  upon  the  statute  as  they  would  be  if  the 
state  court  had  not  construed  it  at  all.  But  if  there  be  a  rule  of  deci- 
sion which  is  reasonably  clear  with  respect  to  a  given  statute,  we  think 
the  federal  courts  are  bound  in  a  case  like  this  to  follow  the  rule,  rath- 
er than  to  undertake  to  determine  upon  their  own  interpretation  wheth- 
er the  state  court  may  not  change  the  rule  in  the  future.  The  statute 
in  question  provides  that: 

"♦    •    «    there  shall,  on  aU  debts  or  liabilities    ♦    ♦    ♦    be  exempt  from 
sale  under  execution,  attachment  or  Judgment,  except  to  foreclose  a  mortgage 
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given  by  the  owner  of  a  homestead,  or  for  purchase  money  due  therefor,  so 
much  land  including  the  dwelling  house  and  the  appurtenances  owned  by  debt- 
ors, who  are  actual  bona  fide  housekeepers  with  a  family,  resident  in  this  com- 
monwealth, as  shall  not  exceed  in  value  one  thousand  dollars;  but  this  ex- 
emption shall  not  apply  to  sales  under  execution,  attachment  or  judgment,  if 
the  debt  or  liability  existed  prior  to  the  purchase  of  the  land,  or  of  the  erec- 
tion of  the  improvements  thereon.*' 

It  is  further  provided  in  substance  by  section  1705  that  where  real 
estate — 

**in  the  opinion  of  the  appraisers,  is  of  greater  value  than  one  thousand  dol- 
lars, and  not  divisible  without  great  diminution  of  its  value,  then  the  same 
shall  be  sold,  ♦  ♦  ♦  and  one  thousand  dollars  of  the  money  ♦  ♦  ♦ 
shall  be  paid  to  the  defendant  to  enable  him  to  purchaser  another  homestead/* 

The  first  claim  urged  on  behalf  of  petitioner  is  that  the  Court  of 
Appeals  has  under  section  1702  established  a  distinction  between  prop- 
erty held  by  purchase  and  that  held  by  descent,  and  that  this  is  espe-' 
cially  pertinent  here,  because,  as  before  stated,  the  land  in  question  was 
devolved  upon  petitioner  by  descent,  and  the  debts  in  question  were 
incurred  before  that  event.  This  distinction  is  thus  stated  in  Jewell 
V.  Clark's  Ex'r,  78  Ky.  398,  399 : 

"The  object  of  this  provision  was  to  prevent  debtors  frcnn  purchasing 
homesteads  after  creating  debts  or  liabilities  and  then  claiming  the  exemp- 
tion against  such  debts.  The  means  with  which  a  homestead  was  purchased 
might  be  the  very  means  to  which  the  creditor  looked  for  payment,  and  gave 
the  debtor  credit  which  enabled  him  to  create  the  debt  «  «  •  But  when 
the  debtor  derives  title  to  the  homestead  by  descent,  no  injury  is  done  to  the 
creditor  in  exempting  the  homestead  so  acquired." 

Jewell  V.  Clark's  Ex'r  was  decided  in  1880.  It  was  approved  and 
followed  in  1889  in  Spratt  v.  Allen,  106  Ky.  274,  277,  50  S.  W.  270. 
The  case  was  also  approved  by  the  same  court  in  Dwelly  v.  Galbraith, 
5  Ky.  Law  Rep.  209,  Meador  v.  Meador,  88  Ky.  217,  222,  10  S.  W. 
651,  Hester  v.  Lynn,  49  S.  W.  431,  20  Ky.  Law  Rep.  1460,  1461,  and 
again  in  1906,  in  Roberts  v.  Adams,  96  S.  W.  554,  29  Ky.  Law  Rep. 
848,  through  citation  of  Spratt  v.  Allen  and  the  statement  that  all  the 
former  decisions  of  the  court  are  there  reviewed ;  and  as  late  as  1908 
Jewell  V.  Clark's  Ex'r  was  approved  and  followed  in  Burrow  v.  Max- 
on,  129  Ky.  578,  581,  112  S.  W.  661. 

We  think  it  clear  that  these  decisions  establish  the  distinction  urged 
respecting  property  acquired  by  purchase  and  property  derived  by  de- 
scent, and  that  this  renders  inapplicable  most  of  the  decisions  relied 
on  by  the  creditors.  It  is  true  that  in  Meador  v.  Meador,  supra,  home- 
stead was  denied,  but  only  because  the  land  "descended  to  the  appel- 
lant with  a  lien  upon  it,  and  as  against  it  he  is  not  entitled  to  home- 
stead." Creager  v.  Creager,  87  Ky.  451,  9  S.  W.  380,  was  also  dis- 
tinguished from  the  cases  laying  down  the  rule  mentioned,  for  the  rea- 
son that  the  indebtedness  against  the  claimant  "was  created  after  he 
acquired  said  property  by  descent,  and  he  had  at  no  time  resided  on 
said  land  as  a  housekeeper  until  after  the  assignee  had  sold  by  order 
of  court  the  whole  of  said  lands."  But  these  decisions  rather  empha- 
size than  weaken  the  rule. 

It  was,  however,  successfully  objected  in  the  court  below  that,  since 
there  were  no  improvements  upon  the  land  in  question,  it  could  not  be 
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regarded  as  a  homestead  within  the  meaning  of  the  statute.  In  Dwel- 
ly  V.  Galbraith,  supra,  I>welly  had  inherited  an  undivided  interest  in 
10  acres  of  land  from  his  father.  After  the  death  of  the  father  Gal- 
braith caused  an  execution  to  be  levied  on  this  undivided  interest.  Be- 
fore sale  was  made  Dwelly  placed  improvements  on  a  portion  of  the 
land  with  the  consent  of  his  brothers  and  sisters,  and  moved  on  it  with 
his  family,  and  on  the  day  of  sale  claimed  it  as  his  homestead.  On 
this  state  of  facts  it  was  held  (5  Ky.  Law  Rep.  210)  : 

"In  the  case  before  us  the  title  was  derived  by  descent,  and  the  appellant 
was  entitled  to  a  reasonable  time,  depending  upon  the  circumstances,  to  enter 
and  erect  improvements  on  his  share,  so  as  to  make  it  fit  to  occupy  as  a 
homestead.  Until  he  neglects  a  reasonable  opportunity  to  enter,  he  should 
not  be  deprived  of  his  right  to  make  a  homestead  out  of  his  patrimony,  over 
which  he  has  no  control  tUl  his  father's  death.  This  position  Is  supported  by 
the  analogous  doctrine  that  allows  time  to  sell  one  homestead  and  remove  to 
another." 

It  was  held,  however,  in  that  case,  that  the  improvements  which 
Dwelly  had  placed  upon  the  unimproved  land  after  the  death  of  his 
father  could  not  be  treated  as  part  of  the  exemption,  for  the  reason 
that  the  statute  (as  laid  down  in  Jewell  v.  Clark's  Ex'r) — 

**  'was  to  prevent  debtors  from  purchasing  homesteads  after  creating  debts  or 
liabilities,  and  then  claiming  the  exemption  against  such  debts/  or  erecting 
improvements  on  their  lands  after  creating  debts,  perhaps  to  purchase  the 
very  material  with  which  the  improvements  are  made,  or  by  reason  of  which 
he  Is  enabled  to  erect  them,  and  then  claim  their  exemption." 

In  Spratt  v.  Allen,  supra,  the  deceased  mother  of  Spratt  had  been 
seised  of  land  in  which  her  son  inherited  an  undivided  interest  of  one- 
twelfth.  At  the  time  of  his  mother's  death  he  was  living  on  land  owned 
by  his  wife,  and  later  he  moved  with  her  into  the  house  formerly  occu- 
pied by  his  mother,  and  lived  there  until  the  tract  was  partitioned. 
This  occurred  within  a  few  months,  and  there  was  assigned  to  him  11 
acres.  He  built  a  house  on  the  portion  so  assigned  to  him,  but  the 
property  was  afterwards  sold  under  an  execution  in  favor  of  Allen. 
The  debt  in  question  was  incurred  prior  to  the  death  of  Mrs.  Spratt 
Say  the  court  (106  Ky.  277,  50  S.  W.  271)  : 

*'One  to  whom  land  descends  has  a  reasonable  time  after  he  thus  acquires 
an  interest  in  it  to  move  upon  it  and  claim  a  homestead  therein." 

In  Roberts  v.  Adams,  supra,  the  facts  were  so  nearly  like  those  of 
the  present  case,  so  far  as  concerns  this  question,  that  we  think  it 
sufficient  simply  to  quote  the  conclusion  reached  (96  S.  W.  654,  29 
Ky.  Law  Rep.  849) : 

**This  court  has  uniformly  maintained  a  distinction,  In  construing  the 
homestead  statute,  between  land  acquired  by  purchase  and  that  acquired  by 
descent  As  to  the  first,  the  statute  is  not  available  as  against  debts  arising 
before  purchase;  but  the  contrary  rule  applies  with  reference  to  [land]  ac- 
quired by  descent  As  to  this  the  debtor  is  given  a  reasonable  time  in  whidi 
to  convert  his  inheritance  into  a  homestead.  What  Is  a  reasonable  time, 
where  the  intention  to  convert  is  present,  is  a  matter  of  fact  In  the  case 
under  consideration  the  debtor  could  not  occupy  the  land  as  a  homestead  for 
two  reasons:  First,  it  was  unimproved  and  rough  land,  unsuitable  for  a 
home;  and,  second,  he  only  owned  an  undivided  interest  in  the  tract  which, 
not  being  divisible  without  materially  depreciating  its  value^  its  sale  as  a 
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whole  was  necessary.  Therefore  we  conclude  that  a  reasonable  time,  within 
the  meaning  of  the  rale  under  discussion,  was  such  time  as  the  land  could  be 
sold  by  judicial  procedure  and  the  price  divided  among  the  owners." 

These  decisions  are  criticised  by  the  court  below  as  ^ing  beyond  the 
terms  of  the  statute,  and  the  last  one  also  as  not  being  officially  re- 
ported. The  last  suggestion  is,  of  course,  correct;  but  the  report 
must  have  been  reasonably  accurate,  because  the  opinion  appears  to 
be  clearly  in  accord  with  those  decisions  which  admittedly  were  re- 
ported officially.  We  venture  to  suggest  with  deference  that  the  other 
criticism  is  not  conclusive.    The  pertinent  language  of  the  statute  is : 

"So  much  land  including  the  dwelling  house  and  appurtenances  owned  by 
debtors,  who  are  actual  bona  fide  housekeepers  with  a  family,  resident  in  this 
commonwealth,  as  shall  not  exceed  in  value  one  thousand  dollars." 

The  words  "including  the  dwelling  house  and  appurtenances"  would 
seem  to  be  precautionary  language,  used  to  avoid  possible  exclusion  of 
improvements  in  valuation,  rather  than  necessarily  to  require  the  ac- 
tual existence  of  such  improvements.  The  whole  language  (including 
section  1705  [Russell's  St.  §  4664])  is  apparently  open  to  the  interpre- 
tation that,  where  land  is  involved  at  all  in  an  exemption,  the  legisla- 
tive intent  is  to  allow  an  exemption  in  real  property  equal  to  a  value 
of  $1,000,  no  matter  whether  it  comprises  land  alone,  or  land  and  im- 
provements. This  is  but  in  consonance  with  the  rule  of  interpretation, 
announced  by  the  Court  of  Appeals,  that  the  homestead  laws  should  be 
liberally  construed.  Roark  v.  Bach,  116  Ky.  460,  76  S.  W.  340 ;  Ben- 
nett V.  Baird,  84  Ky.  654;  Green  &  Sons  v.  Pennington,  123  Ky.  837, 
841,  97  S.  W.  766. 

But  above  all,  since  the  Court  of  Appeals  has  several  times  and  in 
express  terms  construed  the  statute  to  apply  to  unimproved  lands,  we 
do  not  feel  at  liberty  to  refuse  assent.  We  are  the  more  strongly  of 
this  opinion  in  this  case  for  the  reason  that  no  denial  is  made  of  the  pe- 
titioner's avowed  intention  to  employ  his  portion  of  the  proceeds  of 
sale  in  securing  a  homestead,  or  of  his  prompt  effort  to  carry  out  that 
intention. 

It  appears  that  in  1894  petitioner  owned  a  farm  in  Kentucky,  and 
sold  it,  and  removed  to  Cincinnati ;  also  that  the  claims  of  the  present 
creditors  were  then  existing.  It  is  contended  that  he  is  not  entitled  to 
a  second  exempted  homestead  as  against  those  creditors.  But  it  is  not 
claimed  that  the  bankrupt  has  any  of  the  sales  proceeds  of  the  farm. 
We  think  the  contention  is  inconsistent  with  the  decisions  of  the  Court 
of  Appeals,  which  in  substance  declare  a  right  in  a  housekeeper  to  sell 
one  exempted  homestead  and  invest  the  proceeds  in  another,  equally 
exempt.  Baker  v.  Kash  (Ky.)  113  S.  W.  820;  Green  &  Sons  v.  Pen- 
nington,  supra. 

The  only  other  objecfion  made  by  the  creditors  is  that  at  the  time 
the  petitioner  inherited  his  interest  in  this  land  he  was  living  with  his 
wife  and  family  on  a  farm  in  Kentucky  belonging  to  her,  and  so  was 
in  the  enjoyment  of  a  homestead.  The  truth  is,  however,  that  this 
farm  was  valued  at  only  about  $8,000,  and  at  the  time  of  the  inherit- 
ance there  was  an  order  of  sale  outstanding  to  subject  the  farm  to 
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the  payment  of  a  judgment  to  satisfy  a  debt  of  the  bankrupt  for  $5,- 
000.  Whether  the  sale  was  made,  and  anything  saved  to  the  family 
out  of  th'e  proceeds,  does  not  appear.  But  the  complete  answer  is 
stated  in  Spratt  v.  Allen,  106  Ky.  277,  50  S.  W.  271 : 

"It  is  only  at  the  death  of  his  wife,  if  at  all,  that  a  husband  can  claim  a 
homestead  In  her  land.  Whilst  the  wife  lives,  the  husband  is  no  more  enti- 
tled to  have  assigned  to  him  out  of  her  land  a  homestead,  as  exempt  from  the 
payment  of  his  debts,  than  he  would  out  of  that  owned  by  anybody  else. 
Summers  v.  Spriggs  [35  S.  W.  1033]  18  Ky.  Law  Rep.  20G.  The  exemption 
which  the  law  gives  him  is  of  his  own  property,  not  that  of  his  wife.  Her 
property  is  not  liable  to  the  payment  of  his  debts.  Johnson  v.  Kessler,  87 
Ky.  460  [9  S.  W.  394]." 

We  do  not  feel  called  upon  to  comment  on  all  the  distinctions  urged 
by  learned  counsel  to  exist  between  a  number  of  the  decisions  cited 
in  this  opinion,  and  between  some  of  them  and  others  cited  in  their 
brief.  Enough  has  been  adduced  to  show  what  we  conceive  to  be  the 
plain  trend  of  decision  of  the  Court  of  Appeals,  and  also  why  we  re- 
gard those  decisions  as  controlling  in  the  present  case. 

The  judgment  of  the  court  below  is  reversed,  with  direction  that  the 
order  of  the  referee  be  affirmed,  with  costs. 


082  Fed.  464.) 

ADLER  V.  UNITED  STATBS.t 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  3,  1910.) 

No.  2,049. 

L  Banks  and  Banking  (§  256*) — National  Banks  —  Officers  —  Offenses- 
Misapplication  OF  Funds. 

Accused,  who  was  president  of  a  national  bank,  having  overdrawn  his 
account  $18,303.80,  executed  his  note  to  the  bank  for  $20,000,  secured  by 
certain  corporate  stock,  the  proceeds  of  the  note  being  used  to  cancel  the 
overdraft,  and  the  balance  was  credited  to  his  account,  subject  to  chedc. 
The  note  not  havihg  been  paid,  the  collateral  was  sold  for  $5,000  cash, 
which  paid  the  $1,146  additional  advancement  and  $3,800  on  the  overdraft 
Held,  that  the  execution  of  the  note  was  a  benefit  and  not  a  loss  to  the 
bank,  and  that  accused  by  that  transaction  was  not  guilty  of  misapplying 
the  bank's  funds,  in  violation  of  Rev.  St  S  5209  (U.  S.  Comp.  St  1901, 
p.  3497). 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |§  95ft- 
964;    Dec.  Dig.  §  250.*] 

2.  Banks  and  Banking  (§  256*) — National  Banks— Defenses— Renewal  of 
Notes— Form  of  Tbansaction. 

Mere  renewal  of  a  note  by  the  officers  of  a  national  bank  to  cover  a 
loan  not  sufficiently  secured  did  not  constitute  a  misapplication  of  the 
bank's  funds,  in  violation  of  Rev.  St  §  5209  (U.  S.  Comp.  St  1901,  p. 
3497)^  because  the  transaction  was  accomplished  in  the  form  of  a  discount 
of  the  renewal  note,  by  placing  the  proceeds  to  the  customer's  credit  and 
receiving  from  him  a  check  against  the  fund  for  an  amount  sufficient  to 
pay  the  old  note,  without  the  bank  parting  with  any  money. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |S  958- 
964;   Dec.  Dig.  §  256.*] 

*For  other  cases  see  same  topic  ft  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  November  4,  1910. 
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8.  Cbiminai.  Law  (8  656*) — ^Trial—Cboss- Examination  by  Judge. 

While  it  Is  the  duty  of  the  trial  judge,  in  a  criminal  prosecution  In  the 
federal  court,  to  facilitate  the  orderly  progress  of  the  trial,  and  to  shorten 
unimportant  preliminaries,  and  discourage  dilatory  tactics  of  counsel,  it 
is  improper  for  the  judge  to  take  part  in  the  cross-examination  of  defend- 
ant's witnesses  in  such  a  manner  as  to  Impress  the  jjiry  with  the  idea 
that  the  judge  had  a  fixed  opinion  that  accused  was  guilty  and  should  be 
convicted. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  1525;  Dec. 
Dig.  §  656.*] 

4.  Criminal  Law  (§  789*) — Trial— Instructions— Provincb  of  Judge. 

In  a  criminal  prosecution,  a  trial  judge  in  his  charge  asserted  that  In 
the  administration  of  law  in  federal  courts  the  judge  is  in  a  sense  a  thir- 
teenth juror,  that  the  judge  is  authorized  to  discuss  the  weight  of  the  tes- 
timony with  the  jury,  just  as  any  one  of  the  members  of  the  jury  might 
discuss  the  same  with  one  another,  and  in  a  subsequent  paragraph  stated 
that,  if  the  jury  convicted  defendant,  the  judge,  as  a  sort  of  supplemental 
jury,  might  set  the  conviction  aside  if  he  did  not  agree  with  the  verdict, 
but  if  the  jury  acquitted  accused,  and  an  error  was  made  in  the  verdict, 
that  was  an  end  of  the  possibility  of  the  judge  correcting  any  errors. 
Held,  that  such  instructions  were  calculated  to  deprive  accused  of  the 
right  to  an  acquittal  in  case  the  Jury  were  not  satisfied  of  his  guilt  be- 
yond a  reasonable  doubt,  and  were  therefore  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {$  1904-1922 ; 
Dec.  Dig.  i  789.*] 

6.  Criminal  Law  (§  656*) — Examination- Participation  by  Judge— Exam- 
ination OF  Witnesses. 

While  a  trial  judge,  in  the  exercise  of  discretion  to  expedite  the  trial, 
may  participate  in  the  examination  of  witnesses,  he  should  do  so  in  such 
a  manner  as  to  impress  the  jury  with  the  idea  that  he  was  entirely  impar- 
tial, and  so  as  to  avoid  the  appearance  of  being  an  advocate  of  either  side. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  1525 ;  Dec. 
Dig.  §  656.*] 

©.  Criminal  Law  (8  1153*) — Review— Discretion— B5xamination  of  Wit- 
nesses—Participation BY  Judge. 

The  Circuit  Court  of  Appeals  Is  reluctant  to  interfere  with  the  exercise 
of  the  discretion  of  the  trial  judge  In  participating  In  the  examination  of 
witnesses,  but  will  do  so  when  the  judge's  examination  has  been  con- 
ducted in  a  manner  so  hostile  to  the  defendant  and  his  witnesses  as  to 
probably  produce  In  the  minds  of  the  jury  the  Impression  that  the  judge 
has  a  fixed  opinion  that  the  defendant  Is  guilty  and  should  be  convicted. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  3064;  Dec. 
Dig.  §  1153.*] 

McCormick,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

William  Adler  was  convicted  of  misapplication  of  funds  of  a  national 
bank  of  which  he  was  president,  and  he  brings  error.    Reversed. 

Charles  Rosen,  William  Grant,  E.  D.  Saunders,  John  P.  Sullivan, 
and  Gustave  Lemle,  for  plaintiff  in  error. 

Charlton  R.  Beattie,  U.  S.  Atty.,  W.  J.  Waguespack,  Asst.  U.  S. 
Atty.,  and  Milton  C.  Elstner,  Sp.  Asst.  U.  S.  Atty. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

•For  other  cases  see  same  topic  ft  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
104  C.C.A.— 39  • 
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SHELBY,  Circuit  Judge.  The  defendant,  William  Adler,  presi- 
dent of  the  State  National  Bank  of  New  Orleans,  was  indicted  in  82 
counts  for  misapplication,  abstraction,  and  embezzlement  of  the  funds 
of  the  bank.  He  was  tried,  and  the  jury  returned  a  verdict  convict- 
ing him  on  74  counts,  to  wit,  counts  1,  3,  7,  and  9  to  79,  inclusive,  all 
of  which  are  for  the  misapplication  of  funds.  The  relevant  part  of 
the  statute  on  which  the  counts  for  the  misapplication  of  funds  are 
based  is  as  follows : 

"Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any  association, 
who  embezzles,  abstracts,  or  willfully  misapplies  any  of  the  moneys,  funds  or 
credits  of  the  association  ♦  ♦  ♦  with  intent,  in  either  case,  to  injure  or 
defraud  the  association  or  any  other  company,  body  politic  or  corporate,  or 
any  individual  person,  or  to  deceive  any  officer  of  the  association,  or  any  ag«it 
appointed  to  examine  the  affairs  of  any  such  association  *  *  *  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five 
years  nor  more  than  ten."    Rev.  St.  U.  S.  {  5209  (U.  S.  Comp.  St  1901,  p.  3497). 

1.  The  first  count  charges  the  defendant  with  the  misapplication  of 
$20,000.  A  condensed  statement  of  that  count  will  show  what  it  is 
necessary  to  prove  to  secure  a  conviction  on  it.  It  charges  that  the 
accused,  on  September  23,  1907,  with  intent  to  injure  and  defraud, 
executed  his  promissory  note  for  $20,000,  and,  as  president  of  the 
bank,  caused  the  note  to  be  discounted  by  the  bank,  and  the  proceeds 
to  be  placed  to  his  credit  on  the  bank's  books,  to  be  thereafter  with- 
drawn by  him  from  the  bank,  and  that  said  amount  was  wholly  lost 
to  the  banking  association.  The  note  is  set  out  in  the  count,  showing 
it  to  be  a  demand  note,  secured  by  the  pledge  of  200  shares  of  Siempre 
Viva  Mining  Company  stock.  The  count  further  charges  that  the 
note  was  not  well  secured,  and  that  the  accused  was  not  worth  the 
amount  of  the  note  above  his  other  liabilities,  as  was  well  known  to 
him  at  the  time  he  directed  the  discount.  This  count,  in  brief,  charges 
that  Adler,  by  the  means  described,  willfully,  wrongfully,  and  unlaw- 
fully misapplied  and  received  $20,000  of  the  moneys  of  the  bank,  and 
that  the  bank,  by  the  transaction  described,  lost  that  sum.  It  clearly 
charges  an  offense  within  the  statute,  and,  if  the  evidence  tended  to 
sustain  the  charge,  it  was  proper  to  submit  the  question  to  the  jury. 
There  is  no  conflict  in  the  material  evidence  relating  to  the  count. 

When  this  note  was  made  and  discounted,  Adler's  account  was  al- 
ready overdrawn  $18,303.80.  It  is  not  charged  that  there  was  any 
wrong  or  irregularity  in  the  overdraft.  He  is  not  prosecuted  for  that. 
The  proceeds  of  the  discounted  note,  being  placed  to  Adler's  credit, 
canceled  the  overdraft,  the  amount  of  which  was  then  represented  by 
or  included  in  his  note,  and  left  a  cash  balance  of  $1,146  to  his  credit. 
This  sum  he  drew  out  of  the  bank  and  used  before  October  10,  1907. 
As  to  the  overdraft  of  $18,303.80,  the  only  effect  of  the  transaction  was 
to  include  it  in  the  note,  and  to  secure  it,  so  far  as  it  was  secured  by 
the  collateral.  As  to  the  amount  of  the  overdraft,  the  bank  was  in  a 
better  position  than  it  was  before  the  transaction.  No  one  would  claim 
that,  as  to  the  amount  of  the  overdraft  its  position  was  worse.  The 
mere  change  of  the  form  of  an  existing  indebtedness  from  an  account 
to  a  note  is  not  a  violation  of  the  statute.  We  must  therefore  direct 
our  attention  alone  to  the  new  credit  of  $1,146  which  Adler  obtained. 
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Is  it  true,  as  charged,  that  this  sum  "was  not  then  and  there  well  se- 
cured, as  he,  the  said  William  Adler,  well  knew  at  the  time"  ?  We  do 
not  think  the  evidence  leaves  any  doubt  that  the  collateral  was  suffi- 
cient security  for  this  new  credit.  The  record  shows  that  there  was 
realized  on  the  collateral  $5,000  in  cash,  which  pays  in  full  the  new 
credit,  and  pays  about  $3,800  on  the  overdraft. 

The  evidence  relating  to  the  transaction  described  in  the  first  count 
shows  that  the  bank  was  not  injured,  but  benefited,  by  the  taking  of  the 
note  and  collateral  for  the  overdraft.  It  is  true  that  it  extended  an 
additional  credit  for  $1,146;  but  it  was  well  secured,  and  has  been 
paid,  and  a  further  payment  secured  on  the  overdraft.  The  circum- 
stances connected  with  the  overdraft  are  not  presented  for  considera- 
tion. The  credit  allowed  by  the  overdraft  must  be  presumed  to  be 
legitimate  and  fair  till  the  contrary  is  charged. 

The  defendant  was  entitled  to  a  peremptory  instruction  directing  his 
acquittal  on  the  first  count. 

2.  The  third  count  charges  that  on  July  8, 1907,  the  defendant  caused 
H.  S.  Renshaw,  the  manager  of  the  firm  of  Brown  &  Harris,  to  make 
his  individual  note  for  $40,000,  due  on  demand,  and  that  the  defendant, 
as  president  of  the  State  National  Bank,  caused  the  note  to  be  dis- 
counted by  the  bank,  and  the  proceeds,  $40,000,  to  be  placed  to  the 
credit  of  Brown  &  Harris  on  the  bank's  books,  of  which  firm  the  de- 
fendant was  a  member,  and  that  by  means  of  such  discount  the  firm 
obtained  a  false  credit  of,  and  was  thereby  entitled  to  draw  out,  and 
did  draw  out,  of  the  bank,  the  sum  of  $40,000,  which  sum  was  lost  to 
the  bank. 

The  evidence  does  not  tend  to  sustain  the  charge  that  as  much  as 
$40,000  was  withdrawn  from  the  bank  by  the  discount  of  the  Renshaw 
note.  The  facts  are  that  Brown  &  Harris'  account  was  already  over- 
drawn, as  shown  by  the  bank's  books,  in  the  sum  of  $34,753,  and  in  a 
larger  sum,  as  shown  by  the  account  as  kept  by  Renshaw.  But  the 
evidence  tended  to  sjiow  that,  by  the  discount  of  the  note.  Brown  & 
Harris  obtained  a  new  credit  of  $3,054,  which  they  subsequently  with- 
drew from  the  bank.  A  conviction  could  not  be  based  upon  the  substi- 
tution of  the  Renshaw  note  for  the  overdraft  of  $34,753,  so  attention 
must  be  directed  to  the  new  credit  which  Brown  &  Harris  obtained  in 
excesss  of  the  overdraft.  It  is  contended  on  behalf  of  the  govern- 
ment that  the  defendant  obtained  this  new  credit  with  intent  to  injure 
and  defraud  the  banking  association,  and  that  the  sum  obtained  by 
the  transaction  was  not  secured.  The  defendant  contends  that  there 
was  no  intention  to  injure  or  defraud,  and  that  the  sum  was  amply 
secured  by  the  deposit  of  collateral.  The  evidence  on  this  and  other 
issues  raised  by  this  count  was  conflicting.  There  was  evidence  tend- 
ing to  show  the  deposit  of  500  shares  of  Siempre  Viva  Mining  Com- 
pany stock  as  collateral  security  for  the  Renshaw  note ;  but  its  deposit 
and  delivery  were  under  circumstances  that  made  it  a  question  for  the 
jury  as  to  whether  or  not  it  was  really  deposited  as  security  for  the 
note.  There  is  much  conflicting  evidence  in  the  record  as  to  the  value 
of  the  stock.  The  evidence  that  bears  on  the  intention  of  the  defend- 
ant in  the  transaction  is  voluminous.  In  some  instances  it  is  con- 
flicting, and  in  others  it  is  of  facts  from  which  different  conclusions 
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might  be  drawn  by  different  minds.  We  do  not  think  it  would  serve 
any  useful  purpose  to  comment  at  length  on  the  evidence  relating  to 
this  count.  It  is  sufficient  to  say  that  we  cannot  sustain  the  defend- 
ant's contention  that,  on  the  record  before  us,  he  was  entitled  to  per- 
emptory instructions  for  an  acquittal  on  the  third  count.  The  gov- 
ernment presented  sufficient  evidence  to  have  the  count  submitted  to 
the  jury. 

3.  The  seventh  count  charges  that  the  accused  caused  the  Schwartz 
Foundry  Company,  a  corporation  in  which  he  owned  stock  and  was  a 
director,  to  execute  a  note  for  $30,000  on  August  22,  1907,  due  four 
months  after  date,  and  that  the  accused  caused  the  note  to  be  dis- 
counted, and  the  proceeds,  $29,282.50,  to  be  placed  to  the  credit  of  the 
Schwartz  Foundry  Company,  and  that  this  amount  was  by  it  drawn 
from  the  bank  and  was  lost  to  the  bank,  and  that  the  note  was  not 
secured,  and  the  makers  had  no  property  out  of  which  the  amount  of 
the  note  could  be  collected,  as  was  well  known  to  the  accused,  who  had 
no  reason  to  believe  or  expect  that  the  note  would  be  paid  at  its  ma- 
turity. The  count  is  an  elaborate  charge  of  misapplication  of  funds, 
charging  the  intent  condemned  by  the  statute.  We  find  no  conflict  in 
the  controlling  evidence  which  bears  on  this  count.  From  the  charge 
it  would  appear  that  the  accused  had  unlawfully  and  wrongfully  ccm- 
trived  to  make  the  Schwartz  Foundry  Company  gain  and  the  bank  lose 
$29,282.50.  The  evidence,  however,  does  not  show  anything  of  the 
kind.  The  $30,000  note  on  which  the  count  is  based  was  a  renewal  of 
a  note  for  the  same  amount  that  had  been  outstanding  since  August 
17, 1905,  and  had  been  regularly  renewed  every  four  months.  It  is  not 
charged  that  when  the  first  note  was  given,  and  the  money  or  credit 
obtained,  there  was  any  criminality,  or  that  Adler  was  in  any  way 
connected  with  the  matter.  In  the  transaction  charged — the  giving 
of  the  last  renewal  note — not  a  dollar  was  gained  by  the  Schwartz 
Foundry  Company  or  lost  by  the  bank.  At  the  time  the  note  was  dis- 
counted, the  Schwartz  Foundry  Company  had  to  their  credit  in  the 
bank  $1,033.95.  The  proceeds  of  the  discounted  note,  $29,282.50,  was 
placed  to  its  credit,  which  made  the  amount  on  the  books  to  its  credit 
$30,316.45.  The  company  drew  its  check  on  this  fund,  payable  to 
the  bank,  for  $30,000,  and  took  up  the  old  note.  By  the  transaction  the 
bank  collected  the  discount  on  the  new  note,  and  we  are  unable  to  see 
that  it  lost  a  dollar.  The  transaction  was  simply  the  substitution  of 
one  note  for  another  of  the  same  makers,  as  had  been  done  every 
four  months  for  the  preceding  two  years.  The  government  does  not 
contend,  as  we  understand  its  position,  that  the  mere  renewal  of  a  note 
could  be  the  misapplication  of  funds.  But  it  complains  that,  "instead 
of  simply  giving  another  note  for  $30,000  and  receiving  in  place  of 
this  new  note  that  note  in  the  bank,  the  Schwartz  Foundry  Company 
deemed  it  best  to  actually  discount  this  $30,000  note,  dated  August 
22,  1907,  and  after  the  discount  thereof  check  against  all  the  funds 
there  to  their  credit  and  pay  the  old  note."  It  is  clear  that  the  mode 
of  renewal  complained  of  was  to  the  interest  and  advantage  of  the 
bank,  for  the  Schwartz  Foundry  Company  used  part  of  the  fund  that 
was  to  their  credit  and  disconnected  with  this  transaction  to  complete 
the  settlement  of  the  old  note.    The  evidence  indisputably  shows  that 
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by  the  transaction  charged  in  this  count  the  Schwartz  Foundry  Com- 
pany obtained  no  money,  and  that  the  bank  lost  none,  and  that  there 
was  no  misapplication  of  the  funds  of  the  bank.  It  is  difficult  to  be- 
lieve that  the  statute  intended  to  condemn  as  criminal  transactions  by 
which  the  bank  lost  nothing,  and  could  not,  in  the  nature  of  things, 
have  been  subjected  to  any  loss,  and  by  which  the  accused  gained  noth- 
ing for  himself  or  for  others.  It  may  or  may  not  be  that  there  was  the 
misapplication  of  funds  in  the  granting  of  the  original  credit  out  of 
which  the  transaction  charged  originated.  It  is  sufficient  to  say  that 
no  charge  is  made  based  on  the  obtaining  of  the  original  credit.  The 
count  in  question  is  based  on  the  renewal  of  a  note.  If  the  money 
of  the  bank  is  misapplied  by  paying  it  out  on  worthless  paper,  it  is 
clear  that  the  subsequent  renewal  of  such  paper,  upon  which  nothing 
was  actually  obtained,  could  not  have  been  a  misapplication  of  the 
money  of  the  bank.  Coffin  v.  United  States,  162  U.  S.  677, 16  Sup.  Ct. 
943,  40  L.  Ed.  1109.  The  court  should  have  granted  the  defendant's 
request  to  direct  his  acquittal  on  the  seventh  count. 

4.  Counts  9  to  79,  inclusive.  These  counts  all  relate  to  overdrafts 
of  Brown  &  Harris.  We  consider  them  all  together,  as  counsel  on 
both  sides  have  so  treated  them.  The  counts  are  all  in  the  same  words, 
except  as  to  the  amounts  and  the  dates  of  the  several  checks.  Each 
count  as  to  each  overdraft  charges  that  the  defendant's  action  in  caus- 
ing it  to  be  paid  was  with  intent  to  injure  and  defraud  the  banking 
association ;  that  he  acted  without  the  knowledge  and  consent  of  the 
banking  association,  its  board  of  directors  and  committees;  and  that 
the  amount  of  each  draft  was  wholly  lost  to  the  bank.  The  evidence 
bearing  on  these  counts  embraces  several  hundred  pages,  and  there  is 
great  conflict  in  it  and  in  the  inferences  that  may  be  drawn  from  it. 
There  is  evidence  tending  to  sustain  and  to  controvert  the  material 
charges  of  these  counts.  There  is  much  evidence  tending  to  sustain 
the  defendant's  contention  that  these  overdrafts  were  paid  in  a  course 
of  business  dealing  with  Brown  &  Harris  of  long  standing,  and  well 
known  to  and  sanctioned  by  the  directors,  and  that,  as  the  overdrafts 
during  such  course  of  business  were  often  paid  and  a  balance  left  to 
the  credit  of  the  drawers,  the  defendant  had  reasonable  ground  to  be- 
lieve that  the  moneys  overdrawn  would  be  repaid.  But,  considering 
these  counts  jointly,  the  evidence,  taken  as  a  whole,  on  the  record  as 
now  presented,  does  not,  in  our  opinion,  sustain  the  defendant's  con- 
tention that  the  trial  court  erred  in  refusing  to  direct  an  acquittal  on  all 
of  them. 

5.  The  record  shows  that  the  trial  judge  cross-examined  the  de- 
fendant's witnesses  at  length,  his  cross-examinations  supplementing 
the  cross-examinations  of  the  district  attorney  and  the  special  counsel 
for  the  government,  and,  in  some  instances,  exceeding  theirs  in  length. 
These  examinations  by  the  judge  were  critical  and  apparently  hostile 
to  the  witnesses.  They  led  to  many  objections  by  defendant's  attor- 
neys, and  to  spirited  controversies  between  the  attorneys  and  the  judge. 
Only  very  brief  and  few  excerpts  will  be  given.  Mr.  Weil  having  tes- 
tified that  certain  machinery  paid  for  by  Adler  was  received  and 
erected,  the  trial  judge,  after  the  district  attorney  had  cross-examined 
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the   witness,   propounded   to  the  witness   32   cross-questions.     The 
judge's  examination  concluded  as  follows: 

"By  the  Judge: 

"Q.  Were  you  present  at  any  time  this  machinery  was  received? 

"A.  No,  sir. 

**Q.  You  don't  know  of  your  own  knowledge,  then,  If  It  ever  was  received? 

*'A.  We  are  getting  the  products  of  It 

"Q.  Don't  answer  that  way. 

"A.  We  are  running  our  mine  by  electricity;  we  had  no  electricity  before; 
so  it  must  have  been  received. 

"Q.  I  am  not  talking  about  that  You  understand  me  exactly ;  I  will  ask 
it  again.  Were  you  present  at  any  time  when  this  machinery  bought  by  Adler, 
or  his  $100,000,  was  received? 

"A.  No,  sir. 

"Q.  Then  you  don't  know  if  It  was  received? 

"A.  No,  sir. 

"Q.  That  \a  a  good  answer ;  that  Is  an  Intelligent  answ» ;  that  is  all  I  ask. 
The  way  you  answered  at  first  seemed  to  misunderstand  me  Ignorantly  or  pur- 
posely." 

At  another  point  in  the  examination  of  this  witness,  the  following 
occurred  : 

"By  Defendant's  Attorney: 

**Q.  Mr.  Well,  you  have  been  sworn? 

"A.  Yes,  sir. 

"Q.  Mr.  Well,  what  office  do  you  hold  In  the  Slempre  ^va  Mining  (Company? 

"A.  I  am  the  treasurer. 

"Q.  You  are  the  treasurer? 

"A.  Yes,  sir. 

"Q.  Do  you  know  of  your  own  knowledge  as  to  whether  or  not  William 
Adler  owns  any  stodc  In  that  company,  and,  if  so,  how  many  shares,  and  what 
did  he  pay  for  It? 

"A.  He  owns — 

"By  the  Judge: 

•*Q.  Where  are  the  books  of  that  company? 

"A.  In  Bluefields,  Nicaragua. 

"Q.  Have  you  been  to  Bluefields  recently? 

"A.  I  am  compelled  to  sign  every  certificate — 

"Q.  Have  you  anybody  to  supervise  or  look  after  the  mining  stock  or  the 
books? 

"A.  I  was  at  Bluefields  15  months  ago. 

"Q.  You  call  that  lately? 

"A.  No,  sir ;  15  months  ago. 

"Q.  The  jury  and  myself  want  the  best  evidence  we  can  get,  and  that  would 
not  be  the  best  evidence  on  that  issue.  However,  you  can  offer  it.  If  yon 
choose  to." 

During  the  examination  of  Mr.  Culbertson,  a  witness  for  the  defend- 
ant, the  following  occurred : 

*'By  the  Judge: 

"Q.  I  want  to  ask  you  a  question  for  my  personal  satisfaction.  You  were 
the  president  of  the  State  National  Bank? 

"A.  Yes,  sir ;  for  a  short  while. 

"Q.  Do  you  believe  this  pledge  had  any  legal  force  and  effect,  indicated  by 
anything  that  is  on  this  envelope? 

"By  Defendant's  Attorney: 

"I  object  to  that,  on  the  ground  that  it  calls  for  the  opinion  of  the  witness, 
and  is  incompetent 

"By  the  Judge: 

"Your  objection  is  wholly  adverse  to  the  great  purpose  we  are  pursuing  in 
this  court.    We  do  not  trouble  ourselves  with  such  objections.    I  am  asking 
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this  because  He  said  the  other  day  that  was  a  pledge— that  this  note  was  a 
pledge. 

"By  Defendant's  Attorney: 

"I  am  prepared,  your  honor,  to  argue  and  convince  your  honor  it  was  a 
valid  pledge. 

"By  the  Judge: 

"I  will  not  listen  to  your  argument  on  that  point  I  am  asking  if  he  took 
the  iK)6ition  it  was  a  valid  pledge. 

"By  Defendant's  Attorney: 

"If  your  honor's  questipn  is,  if  he  took  it  as  a  valid  pledge,  I  have  no  ob- 
jection. 

"By  the  Judge: 

"He  said  the  other  day  he  did,  and  I  want  to  know  if  he  believes  it  was,  in 
force  and  effect,  a  valid  pledge. 

"By  Defendant's  Attorney: 

"I  do  not  object,  if  you  ask  him  if  it  was  a  valid  pledge. 

"By  the  Judge: 

"Why  did  you  object,  then?  It  was  because  you  did  not  understand  what  I 
was  saying? 

"By  Defendant's  Attorney: 

"I  understood.  I  liave  no  objection  to  the  question  as  to  whether  he  took 
it  as  a  valid  pledge. 

"By  the  Judge: 

"You  certainly  did  object 

"Q.  Did  you  see  any  evidence  to  have  you  believe.  In  a  legal  sense,  as  be- 
tween pledgor  and  pledgee,  tliat  that  security  was  a  valid  pledge? 

"By  Defendant's  Attorney: 

"I  object  to  that  question. 

"The  Witness: 

"I  say,  technically,  no. 

"By  the  Judge: 

"You  are  captious  and  facetious,  and  unnecessarily^ 

"By  Defendant's  Attorney: 

"I  am  not  captious  and  facetious,  your  honor,  but — 

"By  the  Judge: 

"He  said  this  was  an  evidence  of  the  pledge.  I  want  him  to  say  where  it 
was  evidence  of  the  pledge. 

"By  Defendant's  Attorney:  • 

"I  have  no  objection  to  his  stating  &s  to  whether  it  was  received  as  a  pledge 
or  not,  as  a  fact  but  I  do  object — 

"By  the  Judge: 

"Then  I  overrule  your  objection. 

"Q.  I  ask  you  to  show  me  where — in  your  judgment,  you  having  been  the 
author  of  the  transaction,  whether  you  believed  it  was  a  pledge  or  not? 

"By  Defendant's  Attorney: 

"I  except  to  the  ruling  of  the  court 

"A.  Do  you  refer  to  me.  Judge,  as  saying  it  was  a  pledge? 

"By  the  Judge: 

"Q.  What  was  it  for — what  was  the  collateral  for? 

"A.  I  stated,  to  the  best  of  my  recollection,  that  Mr.  Adier  had  lodged  these 
securities  with  the  bank  as  collateral  security  for  this  note  of  Benshaw's. 

"By  the  Judge: 

"Q.  And  the  security  was  not  pledged  to  the  bank? 

"A.  In  that  way  th^  became  pledged. 

"By  the  Judge: 

"Q.  Were  they  pledged  in  law  that  vmy? 

"By  Defendant's  Attorney: 

"I  majse  the  same  objection. 

"A.  It  is  quite  a  common  thing  among  banks — 

"Q.  You  had  better  be  advised  better  by  your  lawyers.    That  will  do, 

•*By  Defendant's  Attorney: 

"I  enter  an  exception  to  that  statement  of  the  court 

"By  the  Judge: 
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'*I  ^enter  an  exception  to  your  annoying  me  with  captions  and  facetioos  ob- 
jections." 

During  the  progress  of  the  trial,  the  court  said,  in  reference  to  ob- 
jections made  by  one  of  the  defendant's  attorneys : 

"You  see,  you  go  off  half-cocked.  You  see  your  objections  are  not  founded  in 
fact** 

And,  again : 

"You  are  troublesome,  like  a  schoolboy.** 

The  trial  judge,  under  the  federal  system,  is  not  only  permitted,  but 
it  is  his  duty,  to  participate  directly  in  the  trial,  and  to  facilitate  its 
orderly  progress  and  clear  the  path  of  petty  obstructions.  It  is  his 
duty  to  shorten  unimportant  preliminaries,  and  to  discourage  dilatory 
tactics  of  counsel.  The  purpose  of  the  trial  is  to  arrive  at  the  truth, 
and  without  unnecessary  waste  of  time.  In  performing  his  duties,  it 
may  become  necessary  to  shorten  the  examination  of  witnesses  by 
counsel,  and  there  is  no  reason  why  the  judge  should  not  propound 
questions  to  witnesses  when  it  becomes  essential  to  the  development 
of  the  facts  of  the  case.  This  is  a  matter  within  the  discretion  of  the 
court,  with  which  we  would  be  reluctant  to  interfere.  But  the  conduct 
of  the  judge,  in  the  performance  of  all  his  duties,  should  appear  to  be 
impartial.  The  impartiality  of  the  judge — ^his  avoidance  of  the  appear- 
ance of  becoming  the  advocate  of  either  one  side  or  the  other  of  the 
pending  controversy  which  is  required  by  the  conflict  of  the  evidence 
to  be  finally  submitted  to  the  jury — is  a  fundamental  and  essential  rule 
of  especial  importance  in  criminal  cases.  The  importance  and  power 
of  his  office,  and  the  theory  and  rule  requiring  impartial  conduct  on  his 
part,  make  his  slightest  action  of  great  weight  with  the  jury.  While 
we  are  of  opinion  that  the  judge  is  permitted  to  take  part  impartially 
in  the  examination  or  cross-examination  of  witnesses,  we  can  readily 
see  that,  if  he  takes  upon  himself  the  burden  of  the  cross-examination 
of  defendant's  witnesses,  when  the  government  is  represented  by  com- 
petent attorneys,  and  conducts  the  examination  in  a  maner  hostile  to 
the  defendant  and  the  witnesses,  the  impression  would  probably  be 
produced  on  the  minds  of  the  jury  that  the  judge  was  of  the  fixed  opin- 
ion that  the  defendant  was  guilty  and  should  be  convicted.  This  would 
not  be  fair  to  the  defendant,  for  he  is  entitled  to  the  benefit  of  the 
presumption  of  innocence  by  both  judge  and  jury  till  his  guilt  is 
proved.  If  the  jury  is  inadvertently  led  to  beheve  that  the  judge  does 
not  regard  that  presumption,  they  may  also  disregard  it. 

A  cross-examination  that  would  be  unobjectionable  when  conducted 
by  the  prosecuting  attorney  might  unduly  prejudice  the  defendant 
when  it  is  conducted  by  the  trial  judge.  Besides,  the  defendant's 
counsel  is  placed  at  a 'disadvantage,  as  they  might  hesitate  to  make 
objections  and  reserve  exceptions  to  the  judge's  examination,  because, 
if  they  make  objections,  unlike  the  effect  of  their  objections  to  ques- 
tions by  opposing  counsel,  it  will  appear  to  the  jury  that  there  is  direct 
conflict  between  them  and  the  court.  If  it  were  the  fimction  of  the 
judge  in  this  country,  as  it  is  in  some  foreign  tribunals,  to  perform  the 
duties  incumbent  here  on  the  district  attorney,  the  impression  produced 
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on  the  minds  of  the  jury  against  the  defendant  would  not  be  so  inevi- 
table. Counsel  are  expected  to  maintain  an  attitude  of  respect  and 
deference  toward  the  judge,  and  this  attitude  is  maintained  without 
difficulty  when  the  judge  confines  his  activities  to  the  usual  judicial 
duties.  And  the  judge  can  more  easily  treat  counsel  with  the  respect 
due  an  officer  of  the  court  in  the  performance  of  a  duty,  if  he  avoids 
the  performance  of  the  duties  incumbent  properly  upon  an  attorney 
representing  one  side  of  the  case.  The  evidence,  taken  as  a  whole, 
might  be  so  conclusive  of  the  defendant's  guilt  that  an  appellate  court 
would  not  be  justified  in  interfering  with  the  judgment  on  this  account 
alone.  But  in  a  case  where  there  is  substantial  conflict  in  the  evidence 
as  to  the  essential  points  that  were  required  to  be  submitted  to  the  jury, 
the  course  of  the  judge  in  unnecessarily  assuming  to  perform  the  duties 
incumbent  primarily  upon  others  might  make  it  the  duty  of  an  appel- 
late court,  on  this  ground  alone,  to  grant  a  new  trial.  But  this  case 
does  not  turn  alone  on  this  point. 

6.  The  learned  trial  judge,  in  his  charge  to  the  jury,  said: 

"Yon  sometimes  beard  me  say,  somewhat  in  humor,  but  the  saying  is  vindi- 
cated In  the  jurisprudence  of  the  federal  courts,  that  the  judge  is,  in  a  sense,  a 
thirteenth  juror.  Such  a  remark  may  be  vindicated,  in  the  methods  and  prac- 
tice shown  in  the  decisions  of  the  federal  courts,  in  this  way,  that  the  judge 
may  discuss  with  the  jury,  just  as  any  one  of  you  intelligent  jurors  might  dis- 
cuss with  one  another,  the  weight  of  testimony. 

"I  say  that  because,  as  the  attorney  for  the  government  said  to  you  yester- 
day, your  power,  in  a  sense,  as  a  jury,  reaches  beyond  mine  as  a  judge.  He 
said,  if  the  jury  convicts  the  defendant,  the  judge  himself  comes  in  as  a  sup- 
plementary jury,  you  might  call  it  and  can  set  it  aside,  because  he  did  not 
agree  with  It;  but  if  you  acquit  him,  and  an  error  is  made  in  the  verdict, 
that  is  an  end  of  the  possibility  of  the  judge  correcting  any  errors,  and  in  that 
sense  the  attorney  for  the  government  properly  said  that  a  jury's  prerogative, 
power,  or  duty  was  higher  than  the  judge's,  because,  if  they  convict,  the  judge 
himself  comes  in,  and,  if  he  chooses,  gives  him  a  new  trial ;  but,  if  they  ac- 
quit, there  is  nothing  more  remedial  in  law  as  to  that  case." 

There  is  no  doubt  about  the  right  of  the  judge  to  express  his  opin- 
ion as  to  the  evidence.  He  must,  of  course,  do  this  with  due  regard  to 
the  right  and  duty  of  the  jury  to  exercise  an  independent  judgment. 
And,  to  avoid  a  compelling  influence,  his  views  should  be  stated  with 
the  circumspection  and  caution  which  should  characterize  all  judicial 
utterances.  The  first  excerpt  above  quoted,  standing  alone,  probably 
means  nothing  more  than  to  assert  the  right  of  the  judge  to  express 
to  the  jury  his  opinion  upon  the  evidence.  With  that  construction, 
there  could  be  no  objection  to  it.  But  in  the  second  excerpt  the  judge 
is  referred  to  as  a  "supplementary  jury,"  vested  with  the  right  to  re- 
view the  action  of  the  jury,  and  the  attention  of  the  jury  is  called  to 
the  fact  that,  if  they  acquit  the  defendant,  the  judge  is  powerless  to 
correct  the  verdict,  although  the  acquittal  may  not  be  justified  by  the 
evidence,  but  that  a  mistaken  conviction  may  be  corrected  by  the  judge. 
It  seems  to  us  at  least  quite  probable  that  the  jury  would  construe  this 
charge  as  an  instruction  that,  if  they  had  reasonable  doubt  as  to  what 
their  verdict  should  be,  they  should  not  acquit,  because  the  judge,  as 
a  "supplementary  jury,"  could  not  correct  their  verdict,  but  under  such 
circumstances  they  could  safely  convict,  because,  in  that  event,  the 
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judge  had  the  power  to  set  aside  their  verdict.  It  was,  of  course,  the 
duty  of  the  jury,  if  the  evidence  left  them  in  reasonable  doubt  of  the 
defendant's  guilt,  to  acquit  him.  They  had  no  right  to  convict  if  they 
had  such  doubt,  relying  on  the  court  to  set  aside  the  verdict  if  it  did 
not  meet  the  court's  approval.  The  language,  it  seems  from  the  bill 
of  exceptions,  was  first  used  as  an  argument  by  one  of  the  govern- 
ment's attorneys,  and  was  afterwards  adopted  by  the  court  as  a  part  of 
its  charge.  It  plainly  bears  the  construction  of  being  an  argument  for 
conviction,  and,  as  such,  it  has  no  proper  place  in  a  charge  of  the  court 
to  the  jury. 

We  do  not  think  that  the  prejudicial  effect  of  this  charge  was  cer- 
tainly removed  by  other  portions  of  the  learned  judge's  instructions 
to  the  jury. 

Considering  the  whole  record  in  this  case,  the  judge's  participation 
in  the  cross-examination  of  the  defendant's  witnesses,  the  objections 
and  controversies  which  ensued,  and  the  instructions  to  the  jury  which 
we  have  quoted,  we  are  of  opinion  that  the  judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Reversed. 

McCORMICK,  Circuit  Judge,  dissents. 


(182  Fed.  474.) 

HOUSTON  OIL  CO.  OF  TEXAS  et  al.  V.  WILHBLM  et  al.t 

(Circuit  Court  of  Appeals,  Fifth  arcult     October  3,  lOlOJ 

No.  1,994. 

1.  Vendor  and  Purciiaseb  (8  231*) — Records  as  Noticb— Effect  of  Destruc- 

tion OP  Record. 

In  the  absence  of  a  statute  to  the  contrary,  the  record  of  a  deed  con- 
tinues to  be  constructive  notice,  notwithstanding  its  destruction. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  I>ec.  Dig.  § 
231.*] 

2.  Vendor  and  Purchaser  (|  233*) — Destruction  of  Record— Rights  of 

Bona  Fide  Purchaser. 

Rev.  St.  Tex.  1805,  art.  4600,  which  provides  that  when  the  record  of  a 
deed  has  been  destroyed,  and  the  original  deed  has  been  saved,  the  same 
may  be  recorded  again,  and  the  last  registration  shall  have  force  and 
effect  from  the  filing  for  original  registration,  providing  the  second  regis- 
tration is  made  within  four  years  next  after  the  destruction  of  the  first 
record,  does  not  have  the  effect  of  depriving  the  legal  owner  of  his  title  in 
favor  of  a  purchaser  from  a  prior  owner  after  the  destruction  of  the  rec- 
ord of  his  deed,  although  it  was  not  re-recorded  within  four  years,  and 
the  second  purchase  was  bona  fide,  where  he  did  not  have  the  original 
deed  nor  know  of  its  whereabouts  within  the  four  years. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Dec  Dig.  f 
233.*] 

3.  Equity  (§  409^) — ^Findings  of  Master— Weight. 

While  the  report  of  a  master  in  an  equity  suit  Is  not  conclusive  on  the 
court  as  to  the  facts  found,  it  is  entitled  to  weight  and,  if  the  evidence  is 
consistent  with  it,  should  be  treated  as  unassailable. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {  922 ;  Dec.  Dig.  f 
409.«1 

*For  other  cases  see  same  topic  ft  S  xtctmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  November  4.  1910. 
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4.  Vendor  and  Purchaseb  (§  229*)— Destruction  of  Record— Adverse  Claim- 

ants—Bona  Fide  Purchasers. 

Eyldence  that  the  vendor  from  whom  defendiints  purchased  land  re- 
fused to  affirm  or  warrant  his  title,  but  stated  only  that  the  record  title 
was  in  him,  and  he  had  no  recollection^  of  having  made  any  prior  convey- 
ance and  required  the  purchaser  to  assume  the  risk,  together  with  the  fact 
that  defendants  knew  that  complainant  and  its  predecessor  had  claimed 
title  to  the  land  for  many  years  through  deeds  of  record,  was  sufficient  to 
sustain  a  finding  by  a  master  that  defendants  were  put  on  inquiry,  and 
were  not  entitled  to  protection  as  bona  fide  purchasers  as  against  com- 
plainant whose  title  in  fact  came  direct  from  defendants  grantor  through 
a  prior  deed  subsequently  found,  but  the  record  of  whidi  had  been  de- 
stroyed by  fire. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  SI 
477-^94;   Dec.  Dig.  {  229.*] 

5.  Vendor  and  Purchaser  (§  220*)— "Bona  Fide  Purchase." 

The  essential  elements  that  make  a  bona  fide  purchase  are  a  valuable 
consideration,  the  absence  of  notice,  and  the  presence  of  good  faith. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Dec.  Dig.  S 
220.* 

For  other  d^nitions,  see  Words  and  Phrases^  vol.  1,  i^.  8^S-830;  vol. 
a  p.  7591.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Texas. 

Ancillary  suit  in  equity  by  the  Houston  Oil  Company  of  Texas  and 
its  receiver  against  Cora  Wilhelm  and  L.  Wilhelm,  her  husband.  De- 
cree for  defendants,  and  complainants  appeal.    Reversed, 

T.  M.  Kennerly  and  H.  O.  Head,  for  appellants. 
F.  D.  Minor  and  Geo.  C.  Greer,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

SHELBY,  Circuit  Judge.  This  is  an  ancillary  bill  filed  by  the 
Houston  Oil  Company  of  Texas  and  its  receiver  against  Cora  Wilhelm 
and  her  husband,  L.  Wilhelm.  The  subject  of  the  suit  is  800  acres 
of  land,  a  part  of  the  Ellis  league  situated  in  Hardin  county,  Tex. 
The  purpose  of  the  bill  is  to  quiet  title  and  obtain  an  injunction 
against  the  Wilhelms.  No  question  is  raised  as  to  the  jurisdiction  in 
equity.  A  decree  of  reference  was  entered,  and,  after  a  hearing  be- 
fore the  special  master,  he  reported  in  favor  of  the  complainants.  The 
defendants,  the  Wilhelms,  excepted  to  the  report,  and  the  court  be- 
low sustained  the  exceptions  and  dismissed  the  bill  as  to  them,  and 
the  complainants  appeal. 

Both  the  appellants  and  the  appellees  deraign  title  to  the  land  from 
William  G.  Wheeler.  The  appellants  have  the  prior  title.  The  defense 
asserted  by  the  appellees  and  sustained  by  the  court  below  was  that 
they  were  innocent  purchasers  for  value  in  good  faith  and  without 
notice. 

William  G.  Wheeler  was  seised  in  fee  of  the  land,  and,  after  so 
holding  it  for  many  years,  on  February  21,  1881,  conveyed  it  to  Henry 
G.  Darcy.  Darcy  conveyed  it  to  Tryon  Mclnnis,  Mclnnis  to  William 
Wiess,  Wiess  to  the  Reliance  Lumber  Company,  and  the  Reliance 

*For  oUier  caiea  see  same  topic  &  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Lumber  Company  on  January  4,  1902,  conveyed  it  to  the  Houston  Oil 
Company  of  Texas.  The  appellants,  therefore,  as  matter  of  fact,  have 
the  legal  title  which  was  once  vested  in  Wheeler.  On  March  12,  1904, 
William  G.  Wheeler  made  to  Silas  M.  Johnson  a  power  of  attorney, 
conveying  to  him  thereby  a  one-third  interest  in  the  800  acres,  and 
vesting  him  with  the  power  to  sell  and  convey  for  said  Wheeler  his 
two-thirds  interest.  On  August  13,  1904,  more  than  23  years  after 
he  had  conveyed  the  land  to  Darcy,  William  G.  Wheeler,  by  his  at- 
torney in  fact,  Silas  M.  Johnson,  conveyed  it  to  the  Wilhelms,  the  ap- 
pellees, Johnson  at  the  same  time  conveying  to  them  his  one-third  in- 
terest. Although  Johnson  conveyed  to  both  the  Wilhelms,  the  pur- 
chase was  in  fact  made  for  Cora  Wilhelm,  and  her  money  was  used 
to  pay  for  the  land.  During  the  negotiations  she  was  absent  part  of 
the  time,  and  L.  Wilhelm,  her  husband,  was  her  agent  in  making  the 
purchase.  By  other  deeds  not  material  to  describe,  the  husband,  L. 
Wilhelm,  caused  his  apparent  interest  to  be  conveyed  to  his  wife,  Cora 
Wilhelm. 

The  appellants,  it  is  plain,  have  the  prior  claim,  and  are  entitled  to  a 
favorable  decree  unless  the  appellees,  as  subsequent  purchasers,  can 
maintain  the  defense  of  bona  fide  purchasers  for  value  without  notice. 

The  conveyances  in  the  line  of  title  from  Wheeler  to  the  appel- 
lants were  all  recorded.  The  deed  from  Wheeler  to  Darcy  was  filed 
for  record  July  13,  1886,  and  duly  recorded  in  Book  M  on  page  167. 
In  August,  1886,  the  courthouse  of  Hardin  county  was  destroyed 
by  fire,  and  Book  M,  containing  the  record  of  the  deed  to  Darcy, 
was  destroyed.  The  Wilhelms  base  their  claim  to  be  innocent  pur- 
chasers without  notice  on  the  fact  that,  when  they  bought  of  Wheeler, 
the  title  was  apparently  in  him,  for  the  record  of  his  prior  convey- 
ance to  Darcy  had  been  destroyed.  In  the  absence  of  a  statute  to 
the  contrary,  the  record  of  the  deed  would  have  continued  to  be  no- 
tice, notwithstanding  its  destruction  (Paxson  v.  Brown,  61  Fed.  874, 
10  C.  C.  A.  135;  Shannon  v.  Hall,  72  111.  354,  22  Am.  Rep.  146);  but 
the  Texas  statutes,  after  declaring  unregistered  deeds  void  as  to  sub- 
sequent purchasers  for  value  without  notice  (Rev.  St.  Tex.  1895,  art 
4640),  provide  that  when  a  record  of  a  deed  has  been  destroyed  and 
the  original  deed  has  been  "saved  or  preserved  from  loss  *  *  * 
the  same  may  be  recorded  again,  and  this  last  registration  shall  have 
force  and  eflfect  from  the  filing  for  original  registration:  Provided, 
said  originals  are  recorded  within  four  years  next  after  such  loss,  de- 
struction or  removal  of  the  records.  ♦  ♦  ♦  "  Rev.  St.  Tex.  1895. 
art.  4600.  This  statute  has  the  effect  in  cases  where  it  is  applicable  ot 
preventing  the  first  record  of  a  destroyed  deed  from  being  notice  to 
a  subsequent  purchaser.  Magee  v.  Merriman,  85  Tex.  105,  19  S.  W. 
1002.  The  original  deed  was  not  destroyed,  and  it  was  not  filed  for 
re-record  till  May  9,  1907,  much  later  than  four  years  after  the  de- 
struction of  the  record,  and  after  the  purchase  by  the  Wilhelms.  But 
it  does  not  appear  that  it  was  possible  for  the  deed  to  be  filed  for  re- 
record  within  four  years  after  the  fire.  On  the  contrary,  it  is  agreed 
that  "neither  the  Houston  Oil  Company  of  Texas  nor  its  receivers" 
had  the  deed  in  their  custody  or  control  until  the  day  before  it  was 
filed  for  re-record,  and  that  they  did  not  know  where  it  was  till  about 
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April  21,  1907.  So  it  appears  affirmatively  that  the  appellants  were 
not  in  fault  in  failing  to  refile  the  deed  for  a  second  recordation.  If 
the  Houston  Oil  Company  had  had  the  deed  in  its  possession,  or  had 
known  where  it  was  and  had  failed  to  refile  it,  its  negligent  act  would 
have  made  it  possible  for  the  property  to  come  into  the  hands  of  a 
subsequent  purchaser  by  an  apparently  valid  title.  It  would  then  seem 
just  to  hold  the  appellants  estopped  from  asserting  their  ownership 
to  defeat  the  subsequent  purchasers.  But,  to  quote  the  language  of 
a  learned  author  who  has  shed  much  light  on  this  subject: 

"When  the  prior  legal  owner  is  wholly  innocent,  has  done  and  omitted  noth- 
ing, it  certainly  transcends,  even  If  it  does  not  violate,  the  principles  of  equity 
to  sustain  the  claims  of  a  subsequent  and  even  bona  fide  purchaser."  2  Pome- 
roy's  Bq.  Jur.  (3d  Ed.)  |  735. 

There  seems  to  be  no  authority  in  the  settled  principles  of  equity 
for  a  court  to  sustain  and  enforce  the  subsequent  legal  estate  merely 
because  the  purchaser  is  a  bona  fide  purchaser  for  value  without  notice 
against  the  prior  legal  and  equally  innocent  owner.  It  is  the  usual 
rule  that  where  the  suit  concerns  legal  interests,  and  the  complainant 
is  without  fault,  the  defense  of  innocent  purchaser  will  not  prevail. 
2  Pomeroy's  Eq.  Jur.  §§  739,  743.  Do  the  registration  statutes  of 
Texas  establish* a  different  rule? 

We  have  been  referred  to  no  authority  construing  the  Texas  stat- 
utes showing  their  eifect  upon  these  general  principles.  Counsel  have 
probably  seen,  as  also  appears  to  us,  Siat  the  decision  of  this  case  does 
not  necessarily  depend  on  the  question  suggested.  This  question 
would  only  become  controlling  and  necessary  to  be  decided  if  we 
should  conclude  that  the  evidence  sustained  the  alleged  fact  that  the 
appellees  had  purchased,  paying  value,  in  good  faith  and  without  no- 
tice. 

The  essential  elements  that  make  a  bona  fide  purchase  are:  (1) 
The  valuable  consideration;  (2)  the  absence  of  notice;  and  (3)  the 
presence  of  good  faith. 

The  master  found,  and  the  proof  shows,  that  the  Wilhelms  paid 
$1,300  for  the  land,  so  that  the  first  element  requires  no  further  atten- 
tion. 

The  main  contentions  in  the  case  bear  upon  the  question  of  notice. 
The  master  found  that  the  circumstances  attending  the  sale  and  con- 
veyance to  the  Wilhelms  were  sufficient  to  put  them  upon  inquiry  and 
to  deprive  them  of  the  benefit  of  their  plea  of  innocent  purchasers. 
This  report  was  not  conclusive  on  the  court,  but  was  entitled  to  weight, 
and  certainly  should  not  be  disturbed  if  sustained  by  the  evidence. 
If  the  testimony  is  consistent  with  the  master's  finding,  his  report 
'*must  be  treated  as  unassailable."  Davis  v.  Schwartz,  155  U.  S.  631, 
15  Sup.  Ct.  237,  39  L.  Ed.  289 ;  Girard  Insurance  Co.  v.  Cooper,  162 
U.  S.  529,  538,  16  Sup.  Ct.  879,  40  L.  Ed.  1062 ;  Camden  v.  Stuart, 
144  U.  S.  104,  12  Sup.  Ct.  585,  36  L.  Ed.  363.  Before  their  purchase, 
many  facts  were  brought  to  the  attention  of  the  Wilhelms  that  tend  to 
sustain  the  master's  report  on  the  question  of  notice.  L.  Wilhelm  was 
on  the  land  before  the  purchase  was  completed,  and  saw  that  the  tim- 
ber had  been  partly  cut,  and  that  some  rude  huts  or  cabins  had  been 
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erected  on  it,  though  they  had  been  long  before  abandoned.  Johnson 
corresponded  with  Wheeler  about  the  land,  and  these  letters  were  ex- 
hibited either  to  Mrs.  Wilhelm  or  to  her  husband  acting  as  her  agent, 
or  to  both  of  them.  Johnson  and  L.  Wilhelm  were  occupying  the 
same  office,  and  the  record  tends  to  show  that  Johnson  was  not  con- 
cealing any  information  that  he  had  from  the  Wilhelms.  The  follow- 
ing are  excerpts  from  letters  which  Wheeler  wrote  to  Johnson  and 
which  were  seen  by  the  Wilhelms : 

"November  20th,  1903. 

"Yours  18th  received.  I  have  a  record  title  for  800  acres  land  In  Hardin 
County,  on  Neches  River,  with  two  million  feet  virgin  pine  on  it,  and  other 
timber.  The  title  may  not  be  entirely  perfect,  but  the  record  shows  it  in  me. 
♦    ♦    ♦    If  you  can  sell  it  will  give  quitclaim  deed." 

"December  1st,  1903. 

"Your  favor  30th  received.  As  I  stated  before,  I  would  only  sell  the  land 
with  my  title;  no  warranty." 

'February  18th,  1904. 

"N.  A.  Rector,  a  very  prominent  attorney  at  Austin,  Texas,  has  gone  care- 
fully over  the  abstract  which  I  have  before  me,  and  sums  up  the  matter  thus: 
The  real  conflict  appears  to  be  with  Reliance  Lumber  Company,  and  their 
title  originates  through  Darcy,  in  whom  the  abstract  shows  no  title. 

"Mr.  Kennedy,  attorney,  formerly  at  Kountze,  wrote  me  that  I  appeared  to 
have  the  record  title." 

••February  25th,  1904. 
"Your  favor  19th  duly  received.    I  have  no  recollection  of  having  conveyed 
the  land  at  any  time  to  anybody.    As  I  have  before  stated,  the  party  buying 
would  have  to-  assume  the  risk  of  title  and  pay  your  commission  as  before 
understood.    There  is  a  good  speculation  in  the  matter.'* 

It  will  be  observed  that  he  only  claimed  to  have  a  "record  title" 
"not  entirely  perfect,"  that  the  purchaser  was  to  "assume  risk  of  ti- 
tle." 

Wheeler,  it  seems,  was  required  to  make  an  affidavit  as  to  his  title, 
which  was  shown  to  the  Wilhelms.    He  did  so,  using  this  language : 

"That  he  has  no  recollection  that  he  ever  conveyed  said  land,  and  so  still 
claims  the  same,  as  the  records  from  the  abstracts  show  that  the  title  is  still 
in  him." 

He  did  not  swear  that  he  had  not  conveyed  the  land,  but  merely  to 
his  want  of  recollection  on  the  subject;  nor  did  he  say  that  the  title 
was  in  him.  He  only  said  that  "the  abstracts  show  that  the  title  is 
still  in  him."  Clearly  he  was  relying  on  the  fact  that  the  record  of 
the  deed  he  had  made  to  Darcy  had  been  destroyed.  These  letters 
and  this  affidavit  were  surely  sufficient  to  excite  suspicion  as  to  his 
belief  in  his  ownership.  The  report  on  Wheeler's  title  made  by  Rector 
said,  "The  land  may  be  well  worth  incurring  expenses  of  recovery  on 
the  halves,"  showing:  that  Wheeler  must  sue  for  title  or  possession; 
and  Johnson  did  really  sue  for  it,  but  it  is  not  clearly  shown  that  the 
fact  of  this  suit  came  to  the  knowledge  of  the  Wilhelms,  and  it  was 
dismissed  before  their  purchase. 

The  Wilhelms  employed  counsel,  and  were  advised  that  the  title  of 
Wheeler  which  they  were  about  to  purchase  was  good.  The  advice 
was  given,  of  course,  on  the  abstracts  of  title  which  did  not  embrace 
Wheeler's  prior  conveyance  to  Darcy.    These  opinions  merely  mean 
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that  the  abstracts  showed  the  legal  title  in  Wheeler,  as  they  did,  the 
record  of  his  first  deed  being  omitted.  The  abstracts  accompanying 
these  opinions,  or  at  least  some  of  them,  showed  that  the  appellants 
were  claiming  title  from  Darcy,  and  that  appellants  would  have 
Wheeler's  title  if  a  deed  was  produced  from  Wheeler  to  Darcy.  John- 
son understood  this  well,  and  applied  to  appellants  to  know  if  they 
had  such  deed.  It  was,  of  course,  known  to  Johnson  that  the  appel- 
lants claimed  the  land,  and  it  was  probably  known,  and  certainly  could 
have  been  clearly  known,  to  the  Wilhelms.  The  tax  records  showed 
that  the  appellants  and  those  under  whom  they  claimed  had  been  pay- 
ing taxes  on  the  land  for  many  years — a  fact  not  of  great  importance 
by  itself,  but  one,  with  others,  that  would  naturally  tend  to  excite  in- 
quiry. There  was  some  evidence  tending  to  show  that  the  appellants 
at  the  time  of  the  Wilhelms'  purchase  had  a  tenant,  Elias  Ward,  on 
part  of  the  league  which  included  the  premises  in  controversy,  but  the 
evidence  on  this  point  is  not  satisfactory.  The  other  circumstances 
shown  by  the  record,  however,  some  of  which  we  have  enumerated, 
convince  us  that  there  was  sufficient  evidence  to  sustain  the  master's 
report  that  the  Wilhelms  purchased  with  such  notice  as  would  put 
them  on  inquiry. 

But  it  is  urged  by  the  appellees  that,  if  the  Wilhelms  had  made  in- 
quiry, they  could  not  have  learned  the  fact  that  the  appellants  had 
the  title  to  the  land ;  that  they  could  not  have  learned  of  the  existence 
of  the  deed  made  by  Wheeler  to  Darcy.  That  may  be  true,  or  it  may 
not.  The  deed  was  in  fact  found,  and  is  in  evidence.  Its  place  of 
keeping  or  deposit  apparently  was  not  known  to  the  appellants  at  the 
time,  nor  does  the  record  now  show  where  it  was  found.  But  the 
Wilhelms  either  had  knowledge,  or  they  are  charged  with  it,  that  the 
appellants  were  claiming  to  own  the  land  in  fee,  and  that  they  and 
those  under  whom  they  claimed  had  exercised  and  were  exercising 
such  control  and  possession  of  it  as  is  usual  with  uninclosed  lands. 
The  rule  is  that,  if  it  appears  that  a  party  obtains  knowledge  or  in- 
formation of  such  facts  as  are  sufficient  to  put  a  prudent  man  upon 
inquiry,  and  which  are  of  such  a  nature  that  the  inquiry,  if  prosecuted 
with  reasonable  diligence,  would  certainly  lead  to  a  discovery  of  the 
conflicting  claim,  then  the  inference  that  he  acquired  the  information 
constituting  actual  notice  is  necessary  and  absolute.  2  Pomeroy's  Eq. 
Jur.  (3d  ^.)  §  597.  It  is  sufficient  that  it  would  lead  to  the  discovery 
of  the  conflicting  claim.  It  is  not  required  that  it  would  lead  to  the 
discovery  of  all  the  evidence  necessary  to  sustain  the  conflicting  claim. 
Notice  of  appellants'  claim  is  sufficient  without  notice  of  the  burning 
of  the  record  and  the  existence  of  the  original  deed,  because  appel- 
lants, if  the  deed  had  not  been  found,  would  have  been  permitted  to 
prove  its  execution  and  delivery  by  direct  or  circumstantial  evidence, 
if  such  evidence  could  be  produced.  Bounds  v.  Little,  75  Tex.  316,  12 
S.  W.  1109. 

If  appellants  had  had  a  tenant  on  the  800  acres  at  the  time  of  the 
Wilhelms*  purchase,  this  undeniably  would  have  been  notice  sufficient 
to  defeat  the  plea  of  innocent  purchaser.  2  Pomeroy's  Eq.  Jur.  (3d 
Ed.)  §  615 ;  Noyes  v.  Hall,  97  U.  S.  34,  24  L.  Ed.  909 ;  Ramirez  v. 
Smith,  94  Tex.  184,  59  S.  W.  258.     Why  is  this  true?    Simply  be- 
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cause  such  possession  would  have  been  notice  that  the  appellants 
claimed  and  held  the  land.  It  would  not  have  been  notice  of  the  burnt 
record  and  lost  original  deed ;  but  on  the  trial  the  appellants  would 
have  been  permitted  to  prove  the  facts,  and  produce  the  original  deed 
if  they  could.  Now,  what  is  the  difference  if  the  appellees  had  knowl- 
edge otherwise  of  appellants'  claim  to  own  the  land  in  fee,  or  notice 
that  would  lead  to  such  knowledge?  They  cannot  defeat  its  effect  by 
the  contention  that  they  did  not  have  notice  that  the  appellants  would 
be  able  to  produce  on  the  trial  the  original  deed. 

Upon  the  whole,  it  does  not  appear  that  they  bought  without  notice 
of  appellants'  claim,  but  that  they  bought  with  notice,  and  took  the 
chances  or  risk  of  the  appellants  being  able  to  supply  the  missing  link 
in  their  title.    The  link  was  supplied,  and  they  must  abide  the  result. 

If  we  had  reached  a  different  conclusion,  the  appellants  would  have 
been  stripped  of  their  prior  legal  title  without  fault  or  negligence  on 
their  part,  and  yet  they  would  have  been  without  remedy  for  breach 
of  warranty  or  otherwise.  On  the  other  hand,  the  appellees  probably 
have  a  remedy  for  their  loss  by  action  for  tl^e  breach  of  warranty  con- 
tained in  the  deed  made  to  them  by  Johnson  for  himself  and  Wheeler. 
But,  even  if  it  left  them  without  recourse,  we  would  be  constrained 
to  hold  that  the  facts  require  a  confirmation  of  the  master's  report. 

The  decree  is  reversed,  and  the  cause  remanded  for  further  pro* 
ceedings  in  conformity  with  the  opinion  of  this  court. 


(182  Fed.  480.) 

PRITCHETT  et  al.  v.  SULLIVAN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  10,  1910.) 

No.  3,290. 

1.  AbBEST  (5  63*) — AUTHOHITY  TO  ARREST  WITHOUT  WARRANT— PEACE  OFFICKBS, 

Under  the  rule  of  the  common  law,  in  force  In  states  where  not  changed 
by  statute,  public  officers  specially  charged  with  the  enforcement  of  the 
laws  and  the  preservation  of  the  peacer  may  lawfully  arrest  without  a 
warrant  and  without  view  of  the  crime,  when  they  have  reasonable  ground 
for  believing  that  a  felony  has  been  committed. 

[Ed.  Note. — For  other  cases,  see  Arrest,  Cent  Dig.  §§  145-156 ;  Dec  Dig. 
§  63.*] 

2.  Appeal  and  Error  (§  273*) — Exceptions  to  Instructions— Sufficienct. 

Where  an  instruction  states  a  specific  proposition  of  law  on  a  particular 
subject  obviously  with  deliberation  and  not  Inadvertently,  a  general  ex- 
ception to  the  charge  on  that  subject  is  sufficient  to  challenge  the  correct- 
ness of  such  proposition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  1620- 
1621;   Dec  Dig.  §273.*] 

8.  False  Imprisonment  (§  20*) — ^Actions— Issues  and  Proof. 

In  an  action  for  false  imprisonment,  where  plaintiff  alleges  want  of 
probable  cause  for  the  arrest,  a  general  denial  puts  the  allegation  in  is- 
sue and  authorizes  defendant  to  show  the  existence  of  such  cause. 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Cent  Dig.  §  97; 
Dec.  Dig.  §  20.*] 

*For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by  VjOOQ IC 


PRITCHETT  V,  8ULLIVAH.  625 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

Action  by  Samuel  Sullivan  against  E.  J.  Pritchett,  H.  W.  Folck,  Jr., 
and  H.  C.  Church.  Judgment  for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Fred  S.  Jackson  (W.  W.  Pease,  on  the  brief),  for  plaintiffs  in  error. 

J.  V.  Humphrey  (W.  S.  Roark,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Samuel  Sullivan  sued  E.  J.  Pritchett.  H. 
W.  Folck,  Jr.,  and  H.  C.  Church  for  false  imprisonment  and  malicious 
prosecution.  There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendants  prosecuted  this  writ  of  error. 

The  plaintiff  averred  in  his  petition  that  Pritchett,  who  was  city 
marshal  of  Junction  City,  Kan.,  and  Folck  and  Church,  policemen,  un- 
lawfully arrested  and  confined  him  without  a  warrant  or  other  legal 
process  and  without  any  complaint  or  affidavit  having  been  filed  in 
court  or  before  a  magistrate  charging  him  with  an  offense  against  the 
laws  of  the  state ;  that  when  arrested  he  was  informed  he  was  under 
suspicion  of  being  a  crook  and  of  having  stolen  a  diamond  ring  then 
in  his  possession ;  but  that  he  had  committed  no  offense  either  in  the 
presence  or  absence  of  the  officers,  and  no  felony  had  been  committed 
of  which  there  was  probable  cause  for  believing  him  guilty.  This 
stated  a  case  ot  false  imprisonment.  There  was  also  set  forth  in  the 
same  count  with  much  detail  a  cause  of  action  for  malicious  prosecu- 
tion. The  answer  contained  a  general  denial  and  an  averment  that  the 
arrest  and  imprisonment  of  the  plaintiff  was  lawful. 

It  appeared  at  the  trial  that  when  the  officers  arrested  the  plain- 
tiff he  had  committed  no  offense  in  their  presence  and  they  had  no 
warrant  for  his  arrest.  They  acted  on  suspicion  that  he  had  stolen, 
or  had  in  his  possession  knowing  it  to  have  been  stolen,  jewelry  of 
sufficient  value  to  make  the  offense,  had  there  been  one,  a  felony  im- 
der  the  laws  of  the  state  of  Kansas.  Gen.  St.  Kan.  1901,  §§  2069, 
2070,  2085,  6444.  Testimony  was  g^ven  on  behalf  of  the  officers  as 
to  the  circumstances  upon  which  they  acted;  but  the  jury  were  not 
directed  to  determine  its  verity,  nor  was  its  bearings  upon  tihe  right  to 
arrest  without  a  warrant — ^whether  the  testimony,  if  true,  showed  rea- 
sonable ground  for  their  belief  that  a  felony  had  been  committed — 
considered  or  passed  on  by  the  trial  court.  The  view  of  the  court  was 
that  pubhc  peace  officers  can  in  no  case  and  under  no  circumstances 
make  an  arrest  without  a  warrant  unless  they  actually  witness  the 
commission  of  the  offense.  This  is  manifest  from  the  following  in- 
struction given  the  jury: 

"There  are  certain  cases  in  which  a  police  oflacer  may  arrest  the  citizen  with- 
out  any  warrant  That  is  what  is  called  an  arrest  on  view ;  that  is  to  say, 
when  the  officer  sees  a  person  doing  some  act  that  violates  the  law.  No  police 
officer  or  other  officer  has  any  right  to  arrest  any  citizen  for  anything  unless 
he  sees  him  violate  the  law,  unless  on  a  warrant  And  no  one,  no  citizen,  has 
the  right  to  allow,  or  should  allow,  any  officer  to  arrest  him  unless  he  has 
violated  the  law,  and  the  officer  knows  that,  either  from  a  warrant  he  has  in 
his  hand,  or  seeing  him  do  it,  and  no  officer  who  has  a  proper  regard  for  his 
104  C.C.A.— 40 
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duty  will  do  it  On  tbe  other  hand,  if  a  police  officer  sees  any  one  commit  a 
violation  of  the  law,  either  of  the  state  or  of  the  city,  he  may  then  arrest  him ; 
or,  if  any  citizen  be  charged  with  the  violation  of  a  law  of  the  state  or  of  the 
city,  and  the  police  officer  has  not  seen  him  do  it,  but  some  one  swears  that  he 
has  done  the  act,  on  that  oath  there  may  be  a  warrant  based,  and  the  officer 
may  lawfully  arrest  such  person  on  the  warrant" 

That  this  was  not  a  mere  inadvertence  corrected  by  other  instruc- 
tions, but  was  the  deliberate  opinion  of  the  court  emphasized  and  im- 
pressed on  the  jury,  appears  from  the  following  excerpts  from  the 
charge : 

''The  plaintiff  had  a  constitutional  right  to  have  his  person  inviolate  from 
search  unless  some  one  had  seen  him  violate  the  law,  or  unless  some  one  had 
made  a  positive  oath  that  he  had  violated  it  and  the  officer  had  a  warrant  for 
his  arrest  I  say  to  you,  In  my  judgment,  as  a  matter  of  law,  the  arrest  was 
not  proper.  The  search  was  not  proper  because  it  is  not  claimed  here  that 
they  had  seen  this  plaintiff  violate  any  law  nor  had  they  a  warrant  for  his 
arrest 

"If  you  believe  from  the  greater  weight  of  all  the  credible  testimony  in  the  case 
that  the  city  marshal  instructed  these  policemen  to  arrest  the  plaintiff  in  this 
case  and  bring  him  to  the  police  station,  and  that  they  did  so  do,  and  that  they 
there  searched  him,  and  that  he  was  put  in  jaU  there,  that  they  had  not  seen 
him  commit  any  offense,  had  no  warrant  upon  which  he  was  arrested,  and  he 
had  committed  no  offense,  then,  in  that  event  it  will  be  your  duty  to  find 
against  the  marshal  and  the  policemen,  defendants. 

"As  I  have  said  to  you,  if  you  believe  the  defendants,  the  two  policemen,  un- 
der the  instructions  of  the  city  marshal,  arrested  this  man  at  the  time  they 
found  him  at  that  store,  that  is,  if  they  placed  him  under  arrest  and  took  him 
to  the  police  station,  if  they  had  no  warrant  or  had  not  seen  him  violate  the 
law — and  there  is  no  pretense,  so  far  as  I  recall,  that  tiiey  had  a  warrant  or 
saw  him  do  any  act  which  violated  the  law — and  there  searched  him  and  threw 
him  in  Jail,  then  the  plaintiff  will  be  entitled  to  recover. 

"The  individual,  when  he  commits  an  offense  against  tbe  law,  then  becomes 
amenable  to  arrest  in  a  certain  lawful  manner;  but  police  officers,  no  more 
than  any  one  else,  have  any  right  to  arrest  unless  the  law  has  been  violated 
in  their  presence,  or  they  have  a  warrant  If  the  law  has  be^i  violated  in 
their  presence — and  you  believe  in  this  case  this  plaintiff  has  violated  any  law 
in  their  presence — ^any  law  of  the  city  or  of  the  state,  then  they  woul^  have 
the  right  to  arrest  him ;  but,  unless  he  had,  they  would  not  be  aUowed  to  ar- 
rest him  except  upon  a  warrant  which  was  properly  procured  from  some  of- 
ficer who  would  be  allowed  to  issue  it*' 

The  charge  of  the  court  was  erroneous.  In  the  necessary  adjust- 
ment in  civilized  society  between  individual  right  and  liberty  on  the 
one  hand  and  public  right  to  protection  oh  the  other,  it  was  early  es- 
tablished in  England  3iat  public  officers  specially  charged  with  the 
enforcement  of  the  laws  and  the  preservation  of  the  peace  might  law- 
fully arrest  without  a  warrant  and  without  view  when  they  had  rea- 
sonable grounds  for  believing  a  felony  had  been  committed ;  and,  ex- 
cept where  changed  by  statute,  such  is  the  law  of  this  country.  A 
Contrary  rule  would  seriously  obstruct,  and  in  many  cases  defeat,  the 
administration  of  justice,  especially  where,  as  here,  a  multitude  of 
territorial  lines  limit  jurisdiction  and  confine  the  running  of  legal  pro- 
cess. The  scene  of  the  crime  and  the  eyewitnesses  behind  him,  a  lei- 
surely movement  of  the  criminal  ahead  of  the  deliberate  procedure  of 
the  courts,  would  insure  long  immunity. 

In  Ledwith  v.  Catchpole,  Cald.  Cas.  291,  295,  Lord  Mansfield,  re- 
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ferring  to  descriptive  circulars  and  advertisements  of  crimes  com- 
mitted, said : 

"It  would  be  a  terrible  thlug,  if  under  probable  cause  an  arrest  could  not 
be  made.  ♦  ♦  ♦  Many  an  innocent  man  has  and  may  be  taken  up  upon 
such  suspicion ;  but  the  mischief  and  inconvenience  to  the  public  in  this  point 
of  view  is  comparatively  nothing.  It  is  of  great  consequence  to  the  police  of 
the  country." 

In  Lawrence  v.  Hedger,  3  Taunt.  14,  it  was  held  that  at  common 
law  watchmen  and  beadles  might  act  on  reasonable  ground  to  suspect 
a  felony,  though  there  was  no  proof  that  one  had  been  committed. 
Heath,  J.,  observed : 

"It  would  be  extremely  mischievous  if  it  were  not  so.  At  every  Old  Bailey 
sessions  numbers  of  persons  are  convicted  in  consequence  of  their  being  stop- 
ped by  watchmen  whUe  they  are  carrying  bundles  in  this  way." 

See,  also,  Samuel  v.  Payne,  1  Doug.  359 ;  Davis  v.  Russell,  5  Bing. 
354. 

In  Beckwith  v.  Philby,  6  Bam.  &  Cres.  63o,  a  case  much  like  that  at 
bar,  Lord  Tenterden  said : 

**There  is  this  distinction  between  a  private  individual  and  a  constable:  In 
order  to  justify  the  former  In  causing  the  imprisonment  of  a  person,  he  must 
not  only  make  out  a  reasonable  ground  of  suspicion,  but  he  must  prove  that 
a  felony  has  actually  been  committed;  whereas,  a  constable,  having  reason- 
able ground  to  suspect  that  a  felony  has  been  committed,  is  authorized  to  de- 
tain the  party  suspected  until  inquiry  can  be  made  by  the  proper  authorities." 

In  Kurtz  v.  Moffitt,  115  U.  S.  487,  504,  6  Sup.  Ct.  148,  29  L.  Ed. 
458,  it  was  said  that  the  rule  of  the  common  law  as  to  the  right  of  ar- 
rest without  a  warrant  in  cases  of  felony  was  generally  adopted  by  the 
courts  of  the  several  states.  It  is  recognized  in  Rohan  v.  Sawin,  5 
Cush.  (Mass.)  281;  Burns  v.  Erben,  40  N.  Y.  463;  Wakely  v.  Hart, 
6  Bin.  (Pa.)  316;  Reuck  v.  McGregor,  32  N.  J.  Law,  70,  74;  John- 
son V.  State,  30  Ga.  426 ;  Eanes  v.  State,  25  Tenn.  53,  44  Am.  Dec. 
289 ;  Taaffe  v.  Slevin,  11  Mo.  App.  507,  513 ;  Muscoe  v.  Common- 
wealth, 86  Va.  443, 10  S.  E.  534;  Kirk  v.  Garrett,  84  Md.  383,  35  Atl. 
1089.  It  is  the  law  of  Kansas  where  this  case  arose.  A.,  T.  &  S.  F. 
Ry.  Co.  V.  Woodson,  79  Kan.  567,  100  Pac.  633.  In  Rohan  v.  Sawin, 
supra,  the  Supreme  Judicial  Court  of  Massachusetts  held  the  rule  did 
not  contravene  the  provisions  of  the  state  and  national  Constitutions 
against  unreasonable  searches  and  arrests.  And  also  the  Supreme 
Court  of  Pennsylvania,  in  Wakely  v.  Hart,  supra,  which  added : 

"But  it  is  nowhere  said  that  there  shall  be  no  arrest  without  warrant  To 
have  said  so  would  have  endangered  the  safety  of  society." 

It  is  contended  that  no  sufficient  exception  was  taken  to  the  charge. 
At  the  conclusion  of  the  charge,  counsel  said : 

^'Defendants  except  to  all  that  part  of  the  instruction  concerning  the  right 
of  police  officers  to  arrest  without  a  warrant" 

The  court  said : 

"Do  you  contend  that  I  have  transgressed  the  law  in  that  respect?" 

And  counsel  replied : 

"Didn't  give  the  law  as  I  understand  it" 
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We  think  the  exception  sufficient.  The  court  had  repeatedly  declared 
that  there  could  be  no  lawful  arrest  without  a  warrant  except  upon 
view  of  the  commission  of  the  offense.  The  exception  was  directed  to 
that  particular  part  of  the  charge,  and  it  was  as  definite  and  precise 
as  if  counsel  had  excerpted  the  exact  language  of  the  court  and  ap- 
pended an  exception  to  it.  The  inquiry  msAe  of  counsel  did  not  call 
for  his  view  of  the  law  further  than  already  indicated,  nor  an  expla- 
nation of  the  reasons  for  his  exception.  Perhaps  counsel  should  have 
been  more  explicit  if  the  court  had  acted  inadvertently  or  its  language 
had  been  unhappily  chosen  to  express  a  correct  view  of  the  law.  Mr. 
Justice  Miller  said,  in  Railroad  Co.  v.  Reeves,  10  Wall.  176,  189  (19 
L.  Ed.  909) : 

"As  to  the  charge  given  by  the  court,  the  language  of  the  exception  Is  more 
general  than  we  could  desire.  And  if  the  errors  of  this  charge  were  less  ap* 
parent,  or  If  there  was  any  reason  to  suppose  they  were  Inadvertent,  and  might 
have  been  corrected  if  specified  by  counsel  at  the  time,  we  would  have  some 
difficulty  in  holding  the  exception  to  It  sufficient  But  the  whole  charge  pro- 
ceeds upon  a  theory  of  the  taw  of  common  carriers,  as  It  regards  the  effect  of 
loss  from  the  act  of  God,  on  the  contract,  so  different  from  our  views  of  the 
law  on  that  subject  that  It  needs  no  special  effort  to  draw  attention  to  it,  and 
It  is  so  clearly  and  frankly  stated  as  to  have  made  it  the  turning  point  of  the 
case."  Edglngton  v.  United  States.  164  U.  S.  361,  364-565,  17  Sup.  Ct  72,  41 
L.  Ed.  467;  Felton  v.  Newport,  34  a  O.  A.  470,  473,  92  Fed.  470. 

It  was  averred  in  the  petition  that  the  officers  had  no  warrant,  that 
no  offense  had  been  committed  in  their  presence,  and  that  "no  felony, 
nor  other  crime,  had  been  committed,  which  there  was  probable  cause 
for  believing  plaintiff  had  committed,  nor  which  plaintiff  was  charged 
with  having  committed."  As  already  observed,  there  was  a  general 
denial  in  the  answer.  In  an  action  for  false  imprisonment,  when  the 
plaintiff  allies  want  of  probable  cause  for  the  arrest,  the  defendant 
may  show  under  the  general  issue  the  existence  of  such  cause.  Russell 
V.  Shuster,  8  Watts.  &  S.  (Pa.)  308,  per  Gibson,  C.  J.;  Davis  v.  Rus- 
sell, 5  Bing.  354,  362.  An  averment  of  want  of  probable  cause  in  a 
petition  for  malicious  prosecution  is  indispensable  (Thompson  v.  Gat- 
lin,  7  C.  C.  A.  351,  58  Fed.  534;  and  see  Stainer  v.  Mining  Company, 
92  C.  C.  A.  128,  166  Fed.  220),  and  it  is  put  in  issue  by  a  general  denial 
(Wheeler  v.  Nesbitt,  24  How.  [U.  S.]  544,  16  L.  Ed.  765).  The  court 
in  its  charge  said  the  defense  of  defendants  was  *'that  they  were  sim- 
ply acting  as  police  officers  of  the  city  of  Junction  City  in  the  lawful 
discharge  of  their  duties."  There  can  be  no  reasonable  question  that 
the  lawfulness  of  the  arrest  in  all  of  its  aspects  was  in  issue,  and  the 
charge  of  the  court  shows  its  view  of  the  law  to  have  been  that  if 
there  was  no  warrant,  and  the  officers  did  not  see  an  offense  commit- 
ted, the  arrest  was  unlawful  without  reference  to  grounds  for  sus- 
picion or  belief.  The  two  causes  of  action,  false  imprisonment  and 
malicious  prosecution,  were  in  the  same  count,  and  there  was  a  single 
verdict.  The  misdirection  of  law  as  to  a  vital  issue  affecting  the  first 
requires  a  reversal  of  the  judgment. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 
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FRANKLIN  TRUST  CO.  et  al.  v.  STATE  OF  NEW  JERSEY. 

In  re  STEWART. 

(Circuit  Court  of  Appeals,  First  Circuit    August  30,  1910.) 

No.  827. 

COBPOBATIONS  (§  688*) — INSOLVENCY  AND  ReCEIVEBS  —  CLAIMS  AGAINST  RE- 
CEIVER— FoBEiON  Franchise  Tax. 

Where  a  corporation  organized  under  the  laws  of  New  Jersey,  but 
whose  business  situs  and  all  its  property  are  in  another  state,  has  be- 
come Insolvent  and  Is  being  wound  up,  and  Its  property  distributed  by  a 
court  of  equity  In  the  latter  state,  a  franchise  tax  imposed  upon  it  under 
the  law  of  New  Jersey  after  the  commencement  of  the  Insolvency  pro- 
ceedings and  the  appointment  of  a  receiver,  which,  as  characterized  by 
the  courts  of  such  state,  Is  not  a  tax  in  the  ordinary  sense,  but  "an  arbi- 
trary Imposition  laid  upon  a  corporation  without  regard  to  the  value  of 
its  property  or  its  franchises,"  in  the  nature  of  a  license  fee,  will  not 
be  enforced  in  the  court  of  the  foreign  jurisdiction,  and  given  priority 
of  payment  over  the  claims  of  bona  fide  local  creditors. 

Putnam,  Circuit  Judge,  dissenting,  holds  that  It  was  within  the  discre- 
tion of  the  court  to  direct  the  payment  of  such  tax  by  the  receiver  when 
required  by  equitable  considerations,  as  where  the  receiver,  acting  with 
the  corporation,  by  direction  of  the  court  continued  to  exercise  the  fran- 
chise of  the  corporation  by  carrying  out  its  contracts  and  continuing  Its 
business  for  the  benefit  of  its  creditors. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  ^  688.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Suit  in  equity  by  the  Franklin  Trust  Company  against  the  Milford 
Pink  Granite  Quarries.  On  petition  of  the  receiver  of  defendant  for 
instructions,  the  court  made  an  order  directing  the  payment  of  certain 
franchise  taxes  to  the  state  of  New  Jersey,  from  which  complainant 
and  other  creditors  appeal.    Reversed. 

J.  Butler  Studley  (Brandeis,  Dunbar  &  Nutter,  on  the  brief),  for  ap- 
pellants. 

Arthur  Lord  (Arthur  P.  Hardy,  on  the  brief),  for  the  State  of  New 
Jersey. 

W.  G.  Thompson  (C.  F.  Weed  and  H.  G.  Tucker,  on  the  brief),  for 
unsecured  creditors. 

Before  PUTNAM  and  LOWELL,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

ALDRICH,  District  Judge.  The  taxes  sought  to  be  enforced  in 
this  case  are  based  upon  a  statute  of  a  foreign  jurisdiction.  They  are 
in  the  nature  of  a  franchise  tax,  and  the  decree  of  the  Circuit  Court 
gave  them  preference  over  unsecured  local  creditors  in  this  jurisdiction. 

The  proposition  as  to  what  might  be  the  status  in  this  jurisdiction 
of  a  New  Jersey  tax  levied  upon  property,  under  rules  which  exclude 
the  idea  of  disproportion  and  arbitrary  imposition,  has  no  bearing 
whatever  upon  the  question  before  us. 

The  taxes  in  question  and  the  mode  of  assessment  are  admittedly 
arbitrary  upon  outstanding  stock,  without  the  remotest  reference  to 

*For  other  cases  see  same  topic  A  9  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 


Digitized  by  VjOOQ IC 


(^30  1^  ^-  ^*  ^-  BEPOBTS. 

value,  and  they  were  imposed  upon  an  insolvent  situation  subsequent 
to  proceedings  in  equity  and  subsequent  to  the  appointment  of  a  re- 
ceiver. 

The  question  whether  taxes  of  the  nature  of  those  in  issue  shall  be 
enforced  and  given  preference  outside  the  state  in  a  suit  involving  the 
rights  of  creditors  foreign  to  the  jurisdiction  imposing  the  taxes  is  one 
which  concerns  substantial  rights,  and  is  not  to  be  concluded  by  what 
is  called  the  exercise  of  a  discretion  necessarily  incident  to  a  trial; 
but,  aside  from  the  idea  that  such  a  question  is  not  concluded  upon 
grounds  of  discretion,  and  that  all  points  come  up  upon  appeals  in  eq- 
uity, it  is  apparent  that  the  Circuit  Court,  in  this  case,  did  not  asssume 
to  conclude  the  point  by  determining  it  as  one  of  discretion,  but  decided 
it  as  one  involving  substantive  right. 

It  is  extremely  doubtful  whether  a  tax  like  the  one  here  would  be 
upheld  in  New  Jersey  with  the  conditions  reversed;  that  is  to  say,  a 
tax  in  the  nature  of  a  fee  imposed  by  Massachusetts  upon  the  fran- 
chise of  a  corporation  created  in  that  state,  with  its  property  wholly 
in  New  Jersey,  and  its  business  being  wound  up  in  an  insolvent  pro- 
ceeding in  New  Jersey.  As  stated  in  Re  United  States  Car  Co.,  60 
N.  J.  Eq.  514,  43  Atl.  673,  a  claim  like  the  one  under  consideration  is 
not  a  tax  in  the  ordinary  sense,  but  an  arbitrary  imposition  laid  upon 
a  corporation  without  regard  to  the  value  of  its  property  or  of  its 
franchises. 

The  corporation  before  us  in  a  practical  and  substantial  sense  is  an 
insolvent  corporation,  and  the  proceeding,  since  the  interlocutory  de- 
cree of  December  4,  1905,  is  one  to  wind  up  the  corporate  affairs  in 
Massachusetts.  The  corporation  is  a  mere  shell,  and  its  existence  only 
a  technical  one,  and  it  is  difficult  to  see  equitable  considerations  which 
require  that  a  New  Jersey  franchise  tax  or  fee,  characterized  by  its 
own  courts  as  an  arbitrary  imposition,  rather  than  as  a  just  tax  upon 
property,  should  be  extraterritorially  upheld  and  preferred  upon  equi- 
table principles  against  bona  fide  creditors  in  Massachusetts  who  have 
put  their  money  and  labor  and  materials  into  the  local  business  of  the 
corporation.  At  best,  under  the  characterization  of  the  New  Jersey 
courts,  it  is  an  arbitrary  imposition,  not  a  tax  at  all,  and  does  not  have 
the  elements  of  a  tax,  but  is  something  in  the  nature  of  a  license  fee 
imposed  upon  the  corporation  without  regard  to  the  value  of  its  prop- 
erty or  of  its  franchises.  The  corporation  being  one  which  was  not 
to  do  business  within  the  state  creating  it,  but  one  which  was  intended 
to  go  and  does  go  elsewhere,  the  so-called  tax  imposed  upon  its  exist- 
ence is  contrary  to  all  principles  of  just  and  "proportional"  taxation, 
and  is,  therefore,  odious  in  an  equitable  if  not  in  a  legal  sense. 

It  would  seem  that  the  latest  New  Jersey  case,  that  of  Ballou  v. 
Flour  Milling  Co.,  67  N.  J.  Eq.  188-191,  59  Atl.  331,  fully  sustains 
the  view  that  such  an  arbitrary  imposition  would  not  be  enforced  out- 
side of  the  state,  because  the  New  Jersey  court  there  says  those  courts 
(referring  to  the  outside  courts)  would  neither  allow  the  state  fran- 
chise taxes  which  have  accrued  since  the  date  of  the  decree  of  in- 
solvency nor  give  priority  to  them  if  allowed,  and  that  considerations 
of  comity  require  the  New  Jersey  courts  to  be  governed  by  the  rules 
which  govern  the  extraterritorial  courts. 
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It  must  be  remembered  that  the  proceeding  here  is  not  ancillary  to 
one  in  New  Jersey,  but  primary  in-  this  jurisdiction,  and  has  reference 
to  local  conditions  and  a  fund  which*  has  its  situs  here  and  which  never 
had  a  situs  in  New  Jersey,  and  therefore,  under  the  doctrine  and  ex- 
pressions of  Ballou  V.  Flour  Milling  Co.,  67  N.  J.  Eq.  191,  59  Atl. 
331,  this  court  surely  has  the  right  to  determine  what  creditors  have 
just  claim  to  the  fund  in  question. 

Giving  extraterritorial  enforcement  and  priority  to  a  franchise  tax 
possessing  the  arbitrary,  obnoxious,  and  discriminatory  elements  of 
the  one  in  question  would  not  only  be  contrary  to  principles  of  equity, 
but  would  be  contrary  to  the  decisions  of  Massachusetts,  where  the 
funds  of  the  insolvent  corporation  and  the  equitable  rights  of  the  cred- 
itors are  located — contrary  to  decisions  of  the  courts  of  that  state  in 
respect  to  her  own  excise  laws.  Oliver  v.  Washington  Mills,  11  Allen 
(Mass.)  268.  See,  also,  Com.  v.  Savings  Bank,  123  Mass.  493.  A  fee 
or  franchise  tax  like  this  has  no  legal  status  in  foreign  jurisdictions 
unless  supported  by  statute  or  special  equities.  We  fail  to  see  any 
equitable  considerations  upholding  this  claim  which  would  not  exist 
in  respect  to  such  a  claim  in  any  winding  up  proceeding  in  an  extra- 
territorial court. 

It  must  be  borne  in  mind  that  this  is  a  proceeding  under  the  general 
rules  of  equity,  and  not  a  bankruptcy  case.  New  Jersey  v.  Anderson, 
203  U.  S.  483,  27  Sup.  Ct.  137,  51  L.  Ed.  284,  was  decided  upon  the 
broad  and  imperative  bankruptcy  section  in  respect  to  preference  of 
taxes  of  all  kinds,  and  not  upon  equitable  considerations  at  all.  That 
decision  was  expressly  based  upon  the  imperative  force  of  the  section 
of  the  bankruptcy  act,  in  respect  to  taxes,  which  specifically  obliges  the 
trustee  in  bankruptcy  to  pay  all  taxes  legally  due  and  owing.  There- 
fore that  decision  in  no  way  touches  the  question  whether  an  arbitrary 
imposition  of  this  kind,  though  le^al  in  the  bankruptcy  statutory  sense, 
would  be  upheld  and  given  priority  upon  general  principles  of  equity 
in  an  equity  proceeding  independent  of  the  bankrupt  law.  The  strong 
dissenting  opinion  of  Mr.  Justice  Harlan,  the  Chief  Justice,  and  Mr. 
Justice  Peckham  does,  however,  deal  with  the  question  of  equitable 
priority  even  in  a  bankruptcy  case.  Under  the  bankruptcy  section  in 
respect  to  taxes  a  license  fee  or  franchise  of  the  character  in  question 
doubtless  has  a  certain  legal  status  until  the  stock  is  surrendered  and 
the  corporation  dissolved ;  but,  when  it  is  proposed  to  give  it  enforce- 
ment and  priority  over  bona  fide  creditors  of  an  insolvent  corporation 
in  a  foreign  jurisdiction  upon  broad  principles  of  equity,  independent 
of  the  bankruptcy  statute,  an  entirely  different  question  is  presented. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  with  directions  to  enter  a  final  decree  disallowing 
the  pending  claim  of  the  state  of  New  Jersey  for  taxes ;  and  neither 
party  recovers  costs  in  this  court. 

LOWELL,  Circuit  Judge,  concurs  in  the  result. 

PUTNAM,  Circuit  Judge  (dissenting).  This  is  an  appeal  in  equity 
against  a  direction  by  the  Circuit  Court  for  the  District  of  Massachu- 
setts for  the  payment  by  a  receiver  of  certain  taxes,  arising  under  the 
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Statutes  of  New  Jersey  subsequently  to  the  beginning  of  the  proceed- 
ings by  virtue  of  which  the  receiver  was  appointed,  and,  indeed,  subse- 
quently to  his  appointment.  The  •appeal  has  been  argued  extensively 
as  though  it  were  an  ordinary  question  of  the  proof  of  a  claim  against 
an  estate  in  insolvency  or  bankruptcy,  while  it  is  not  at  all  of  that 
nature.  It  arose  in  connection  with  the  administration  of  the  estate 
in  the  hands  of  the  receiver;  and,  if  supported  at  all,  it  can  be  sup- 
ported only  from  that  point  of  view.  Therefore,  at  the  outset,  we 
disregard  tiie  g^eat  mass  of  authorities  which  have  been  cited  to  us 
pro  and  con  with  reference  to  claims  which  can  be  proved  against  es- 
tates in  insolvency  or  bankruptcy,  or  relative  to  priorities  between 
such  claims. 

The  real  question  is  whether  the  amounts  directed  by  the  Circuit 
Court  to  be  paid  were  such  sums  as  arise  during  the  administration 
of  an  estate  in  the  hands  of  a  receiver,  or  in  connection  therewith,  as 
to  which  it  necessarily  follows  that  the  chancellor  has  a  certain  dis- 
cretion, and  whether,  under  the  circumstances,  that  discretion  was 
properly  exercised  here.  So  far  as  the  question  involved  has  any  pe- 
culiarity outside  of  the  fundamental  principles  of  equity  applicable  to 
the  administration  of  estates  in  the  hands  of  receivers,  this  appeal  is 
practically  without  precedent,  and  without  the  decision  of  any  court 
which  authoritatively  binds  us.  The  facts  are  somewhat  complicated, 
and  the  le^al  incidents  which  surround  the  main  proposition  as  we  have 
described  it  are  even  more  complicated. 

The  Milford  Pink  Granite  Quarries  is  a  corporation  organized  under 
the  laws  of  the  state  of  New  Jersey.  It  owned  quarries  and  other 
real  estate  in  Massachusetts,  and  also  had  a  plant  there  for  operating 
the  quarries.  So  far  as  this  record  is  concerned,  no  proceedings  were 
taken  in  New  Jersey,  and  no  receiver  of  the  assets  of  the  corporation 
was  appointed  in  New  Jersey;  and  the  receivership  to  which  this  ap- 
peal relates  was  not  ancillary,  but  primary. 

The  Milford  Pink  Granite  Quarries  executed  two  mortgages  to 
secure  its  bonded  indebtedness.  The  first  mortgage  was  to  the  Frank- 
lin Trust  Company,  trustee,  and  covered  its  real  estate  and  appurtenant 
plant  in  Massachusetts.  The  corporation  having  become  financially 
embarrassed,  and  having  a  contract  involving  over  a  million  dollars 
which  offered  a  large  profit,  and  which  it  was  desirable  should  be  work- 
ed out,  the  Franklin  Trust  Company  filed  in  the  Circuit  Court  for  the 
District  of  Massachusetts,  on  the  22d  day  of  November,  1905,  the  bill 
now  before  us,  which  was  of  the  kind  resorted  to  to  bridge  over  finan- 
cial difficulties,  and  thus  containing  no  prayer  known  under  the  proper 
rules  of  equity.  At  a  subsequent  stage  of  the  proceedings,  the  Frank- 
lin Trust  Company  filed  a  bill  in  me  nature  of  a  supplemental  bill 
asking  foreclosure,  but  the  details  in  reference  thereto  have  not  been 
called  to  our  attention.  Immediately  on  the  filing  of  the  first  bill,  by 
the  consent  of  all  parties  concerned,  Stewart  was,  on  the  28th  day  of 
November,  1905,  appointed  receiver  of  all  the  property,  rights,  and 
franchises  of  the  Milford  Pink  Granite  Quarries. 

The  receiver  was  authorized  to  take  immediate  possession  of  the 
property,  and  to  continue  the  operation  of  the  quarries  until  the  fur- 
ther order  of  court,  with  full  authority  to  carry  on  the  business  of 
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the  corporation  and  to  prosecute  and  defend  suits.  There  is  no  indi- 
cation in  this  order  of  any  purpose  of  winding  up  the  affairs  of  the 
corporation,  although  subsequently,  on  December  4,  1905,  there  was 
an  interlocutory  decree,  entered  apparently  by  the  consent  of  all  parties, 
providing  for  the  proof  of  claims  and  the  distribution  of  assets,  with- 
out any  special  provision  as  to  priorities.  The  practical  effect,  how- 
ever, of  this  interlocutory  decree,  was,  as  well  said  by  the  complainant, 
to  convert  the  proceeding  into  one  for  winding  up  the  assets  of  the 
corporation  in  the  district  of  Massachusetts. 

The  method  of  the  operation  of  the  quarries  in  Massachusetts  will 
be  shown  briefly  further  on.  As  its  result,  and  from  some  other  sour- 
ces, without  disposing  of  any  portion  of  the  substance  of  the  property 
which  it  was  finally  agreed  was  covered  by  the  mortgages  to  which  we 
have  referred,  the  receiver  accumulated  a  considerable  fund,  though 
not  sufficient  by  a  very  large  percentage  to  pay  the  unsecured  claims 
which  had  been  proved  as  ordered.  Meanwhile,  in  reply  to  an  appli- 
cation of  the  receiver  filed  on  June  23,  1908,  and  amended  on  July  3, 
1908,  the  state  of  New  Jersey  set  up  a  claim,  by  an  answer  filed  on 
July  6,  1908,  for  taxes  for  the  years  1906,  1907,  and  1908,  of  $2,272.80 
for  each  year,  with  the  further  claim  that  they  were  entitled  to  prior- 
ity from  the  assets  in  the  hands  of  the  receiver.  These  were  clearly 
not  a  property  tax,  but  were  merely  a  license  or  franchise  tax,  en- 
^titled  under  the  laws  of  New  Jersey  to  priority  in  case  of  insolvency, 
all  as  sufficiently  described  in  New  Jersey  v.  Anderson,  203  U.  S.  483, 
27  Sup.  Ct.  137,  51  L.  Ed.  284.  That  case  decided  that  this  license  or 
franchise  tax  is  constitutionally  valid,  and  that  under  the  provisions 
of  the  present  bankruptcy  statutes  such  taxes  would  be  entitled  to 
priority  in  proceedings  in  bankruptcy  commenced  after  they  accrued, 
although  in  a  district  other  than  that  of  the  state  where  they  were 
assessed.  So  far  the  law  is  settled ;  but  this  is  not  a  bankruptcy  pro- 
ceeding within  the  meaning  of  New  Jersey  v.  Anderson,  and  the  taxes 
in  question  accrued  after  the  proceedings  commenced. 

In  accordance  with  the  description  of  this  license  or  franchise  tax 
in  New  Jersey  v.  Anderson,  it  is  based  entirely  upon  the  nominal 
amount  of  outstanding  stock  of  the  corporation  and  has  no  reference 
to  the  value  of  the  stock  or  to  the  value  of  the  assets  of  the  corporation. 
It  may  be  assessed  so  long  as  the  corporate  stock  has  not  been  sur- 
rendered and  canceled  or  the  corporation  not  finally  dissolved,  al- 
though the  corporation  is  absolutely  insolvent  and  worthless.  It  is 
well  described  by  the  Court  of  Errors  and  Appeals  in  New  Jersey  in 
the  United  States  Car  Company  Case,  60  N.  J.  Eq.  514,  516,  43  Atl. 
673,  674,  as  "an  arbitrary  imposition  laid  upon  the  corporation,  with- 
out regard  to  the  value  of  its  property  or  its  franchise,  and  without 
regard  to  whether  it  exercises  the  latter  or  not."  Therefore,  notwith- 
standing in  that  case  the  corporation  was  insolvent  and  had  gone  into 
the  hands  of  a  receiver,  this  tax  was  continued  to  be  lawfully  assessed 
after  the  receiver  was  appointed  and  ordered  to  be  paid  by  the  receiver 
out  of  assets  which  he  had  himself  secured.  The  claim  of  the  state  of 
New  Jersey  on  this  appeal  follows  strictly  the  decisions  of  the  court  in 
the  case  last  cited,  particularly  because  the  taxes  were  assessed  at  and 
for  periods  subsequent  to  the  appointment  of  the  receiver,  and  in  this 
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case  are  sought  to  be  paid  out  of  the  fund  gathered  by  the  receiver,  as 
we  have  said. 

Both  the  secured  and  the  unsecured  creditors  of  the  corporation 
claim  that  they  are  entitled  to  certain  preferences  as  against  each  other 
as  to  the  marshaling  of  whatever  may  be  herein  paid  out  to  New  Jer- 
sey; but  there  is  nothing  in  that  for  us  to  consider.  By  an  order  of 
court  entered  on  June  29,  1908,  allowing  and  establishing  an  agree- 
ment for  the  compromise  of  various  questions  between  the  creditors 
in  this  litigation,  including  the  trust  companies  and  unsecured  creditors 
who  appear  of  record,  apparently  all  matters  in  controversy  between 
them  were  adjusted.  It  was  then  settled  that,  from  the  moneys  in  the 
hands  of  the  receiver,  or  coming  into  his  hands,  certain  sums  were  to 
be  deducted,  and,  with  the  rest,  there  was  to  be  deducted  and  paid  out 
whatever  amount  the  court  should  award  to  New  Jersey  "as  a  pre- 
ferred claim  or  direct  obligation  of  the  receiver  for  franchise  taxes," 
being  the  same  now  under  discussion ;  and  that,  after  making  this  pay- 
ment, together  with  others  agreed  on,  the  receiver  was  to  divide  the 
balance,  one  half  to  the  Franklin  Trust  Company  on  the  one  part,  and 
the  other  half,  subject  to  some  further  deductions  expressly  named,  to 
the  unsecured  creditors.  This  relieves  us  of  any  question  of  marshal- 
ing, and  requires  us  only  to  determine  whether  or  not  New  Jersey  is 
entitled  to  all  of  these  alleged  franchise  taxes  or  any  of  them. 

As  we  have  said,  there  has  been  much  discussion  as  to  the  character 
of  the  claims  of  New  Jersey ;  that  is,  whether  they  were  to  be  proved 
under  the  order  of  the  court  to  which  we  referred,  subject,  of  course, 
to  the  further  claim  of  the  appellants  that,  if  they  were  to  be  proved, 
the  time  limited  for  them  to  be  proved  had  expired.  No  question  of 
this  kind,  however,  arises,  because,  as  we  have  said,  it  is  clear  that,  so 
far  as  New  Jersey  has  any  claims  for  the  t^axes  in  dispute  here,  they 
are,  within  the  language  we  have  already  quoted,  "direct  obligations 
of  the  receiver,"  arising  in  the  course  of  the  administration  of  the 
property,  and  not  merely  technically  "preferred,"  and  to  be  proved  as 
such. 

We  have  said  that  the  receiver  here  is  a  receiver  of  primary  juris- 
diction, and  not  ancillary.  We  have  also  shown,  or  it  is  clear,  at  any 
rate,  that  his  authority  can  be  exercised  only  within  the  district  of 
Massachusetts,  and  that  the  property  from  which  the  funds  in  his 
hands  were  derived  was  located  entirely  in  that  district.  For  all  the 
purposes  of  this  case  it  is  a  question  of  enforcing  within  the  state  of 
Massachusetts  a  license  or  franchise  tax  arising  and  accruing  in  the 
state  of  New  Jersey  under  the  laws  of  the  latter  state.  It  is  also  a 
question  of  enforcing  taxes  which  primarily  rest  on  the  corporation, 
and  which  primarily  have  no  standing  against  the  receiver  or  the  as- 
sets in  his  hands,  because  they  accrued  after  the  receiver  was  appointed, 
and  because  he  was  appointed  in  a  foreign  jurisdiction,  and  because 
the  taxes  were  not  a  claim  provable  against  the  receiver  or  the  assets 
in  his  hands,  as  they  arose  after  he  was  appointed.  If  they  had  accrued 
before  the  bill  now  before  us  was  filed,  they  might  stand,  perhaps,  as  a 
claim  to  be  proved,  either  secured  or  unsecured.  But  any  tax  as- 
sessed by  the  state  of  New  Jersey  could  not,  under  the  rules  of  interna- 
tional law,  be  assessed  directly  against  the  receiver  appointed  by  a 
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court  of  a  foreign  jurisdiction,  or  against  assets  whose  locality  was  in 
a  foreign  jurisdiction,  as  were  all  the  assets  which  are  involved  here. 
Therefore,  in  order  to  have  any  standing,  the  taxes  in  question  here 
must  be  supported  by  some  local  statute  or  by  the  fundamental  rules 
of  equity. 

Any  other  proposition  would  hardly  be  supported  by  the  rules  of  in- 
ternational law,  because  generally  those  rules  have  no  regard  to  the 
revenue  systems  of  foreign  jurisdictions,  and  provide  no  method  for 
enforcing  or  advancing  the  same.  We,  perhaps,  need  for  present  pur- 
poses to  refer  only  to  section  257  of  Story  on  Conflict  of  Laws,  in  any 
edition  of  that  work.  New  Jersey  v.  Anderson,  203  U.  S.  483,  27  Sup. 
Ct.  137,  51  L.  Ed.  284,  impliedly  recognizes  this  principle,  because  it 
protects  this  exact  franchise  tax  in  view  of  the  fact  that  the  present 
bankruptcy  laws  make  a  "wide  departure"  from  the  provisions  of  the 
bankruptcy  statute  of  1867,  in  that  the  present  laws  expressly -cover 
taxes  imposed  by  any  state,  while  the  act  of  1867  gave  a  preference 
only  to  those  accruing  to  the  state  in  which  the  proceedings  were  in- 
stituted. The  vice  chancellor,  in  Ballou  v.  Flour  Milling  Company, 
67  N.  J.  Eq.  188,  59  Atl.  331.  decided  on  June  29,  1904,  expressly  rec- 
ognized these  rules  with  reference  to  this  particular  franchise  tax. 
One  of  the  ancillary  receivers  in  another  state,  appointed  in  another 
state,  resided  in  New  Jersey,  but  at  page  190  of  67  N.  J.  Eq.,  59  Atl. 
331,  the  vice  chancellor  said  that  the  fund  was  composed  wholly  of 
the  proceeds  of  property  and  operations  which  never  had  any  actual 
or  legal  situs  in  New  Jersey.  At  page  191  of  67  N.  J.  Eq.,  59  Atl.  331, 
he  observed  that  the  foreign  courts  would  neither  allow  the  state  fran- 
chise taxes  which  had  accrued  since  the  date  of  the  decree  of  insol- 
vency, nor  give  priority  to  them  if  allowed.  It  is  true  that  the  opinion 
in  that  case  was  largely  composed  of  dicta.  Nevertheless,  it  was  care- 
fully and  thoug:htfully  expressed,  and  it  clearly  stated  the  law  as  held 
by  the  authorities  dealing  with  international  relations  in  the  manner  we 
have  said.  The  insolvency  statutes  of  Massachusetts,  on  the  same 
principle,  expressly  discriminated  against  foreign  taxes. 

The  general  proposition  in  reference  to  foreign  revenue  laws  was 
stated  by  Lord  Mansfield  as  a  settled  principle  in  Holman  v.  Johnson, 
1  Cowp.  341,  343  (1775),  and  again  in  Planche  v.  Fletcher,  1  Doug.  251 
(1779).  It  is  true  that  Dicey,  in  his  very  valuable  work  on  the  Conflict 
of  Laws,  at  page  567  of  the  American  edition,  notes  the  fact  that  these 
decisions  afe  not  of  recent  date,  and  that  their  validity  may  now  be 
open  to  question.  He  cites  no  authorities  contravening  them.  It  is 
true  that,  in  the  somewhat  broader  view  towards  international  rela- 
tions of  modern  days,  there  would  be  a  disposition  under  equitable  cir- 
cumstances to  uphold  the  right  to  realize  taxes  although  in  a  foreign 
jurisdiction;  but  this  would  certainly  be  only  as  to  taxes  equitably  as- 
sessed, bearing  equally  on  persons  and  property.  The  franchise  taxes 
in  question  here  are  of  a  very  different  character.  They  are  purely  and 
arbitrarily  instituted  for  obtaining  revenue,  without  any  provision  for 
an  equitable  distribution,  or  for  reasonable  or  fair  assessment.  They 
even  discriminate  in  the  most  marked  manner  in  favor  of  corporations 
carrying  on  at  least  50  per  cent,  of  their  business  in  the  state  of  New 
Jersey. 
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Even  the  minor  local  taxes  to  which  the  people  of  the  country  are 
accustomed,  levied  equally  according  to  just  valuations,  do  not  create 
a  debt  in  the  proper  sense  of  the  word.  This  is  recognized  generally, 
and  has  been  expressly  stated  in  New  Jersey  v.  Anderson,  203  U.  S. 
483,  already  cited,  at  page  492,  27  Sup.  Ct.  137,  61  L.  Ed.  284,  reaffirm- 
ing the  language  of  Meriwether  v.  Garrett,  102  U.  S.  472,  613,  2e  L. 
Ed.  197.  While  it  is  generally  said  that  no  action  for  even  the  equi- 
table taxes  which  we  refer  to  can  be  maintained,  and  that  the  remedy 
is  only  by  special  proceedings,  it  is  true  that  in  some  states  it  is  held 
otherwise;  but  in  those  jurisdictions  the  form  of  an  action  of  debt 
lies,  although  there  is  no  real  debt,  precisely  as  it  lies  even  for  a  qui 
tam  penalty.  Also,  it  is  true  that  the  statute  in  question  here  declares 
the  tax  a  debt;  but,  again,  New  Jersey  v.  Anderson,  at  page  491  of 
203  U.  S.,  27  Sup.  Ct.  137,  61  L.  Ed.  284,  lays  down  certain  rules,  ap- 
plied there  under  different  circumstances,  which  require  this  court  to 
determine  the  nature  of  this  obligation  on  general  principles,  and  not 
from  the  local  statutes.  Altogether,  we  are  satisfied  that  it  is  not  usu- 
ally obligatory  on  courts  of  equity  in  foreign  jurisdictions  to  assist  New 
Jersey  in  collecting  taxes  of  the  class  of  those  in  question  here. 

Therefore,  we  do  not  perceive  any  doubt  with  reference  to  the  sums 
claimed  here  from  the  point  of  view  of  any  legal  obligation  resting 
on  the  Circuit  Court  for  the  District  of  Massachusetts.  We  have 
shown  that,  as  the  taxes  here  claimed  accrued  after  the  proceedings  in 
the  Circuit  Court  commenced,  or  certainly  after  the  interlocutory  de- 
cree for  proof  of  claims  was  entered,  there  was  no  demand  which  could 
be  thus  proved  in  the  ordinary  sense  of  the  word.  Also,  it  is  impossi- 
ble to  conceive  that  the  state  of  New  Jersey  could  assess  a  tax  against 
a  foreign  receiver.  It  may  assess  this  tax  against  its  own  corporations, 
but  this  would  not  attach  as  a  matter  of  law  against  a  foreign  receiver ; 
and,  more  especially,  the  state  could  not  assess  a  tax  which  would  be  a 
lien  on  the  assets  in  his  hands.  From  every  point  of  view,  we  must 
maintain  that  that  state  has  no  relief  here,  except  as  based  upon  some 
special  equity,  and  except  as  having  some  proportionate  relation  thereto. 

None  of  the  authorities  cited  to  us  contravene  any  of  the  proposi- 
tions we  have  made.  Nearly  all  of  them,  if  not  all  of  them,  arose  in 
New  Jersey,  and  related  to  proceedings  in  that  state.  We  find  nothing 
in  the  opinion  of  the  learned  judge  of  the  Circuit  Court  that  lays  down 
any  positive  rule  other  than  that  reached  by  us.  His  opinion  is  based 
on  the  peculiar  circumstances  of  this  case,  which  show  that  the  receiver 
was  not  content  to  rely  on  his  rights  as  receiver,  but  proceeded  under 
a  supplemental  contract  made,  after  he  was  appointed,  by  the  Milford 
Pink  Granite  Quarries  with  the  consent  of  sdl  concerned.  The  con- 
tract to  which  we  refer  was  a  lengthy  one,  made  with  the  express  ap- 
proval of  the  Circuit  Court,  according  to  an  interlocutory  decree  en- 
tered on  December  21,  1905;  by  virtue  of  which  contract,  and  of 
which  interlocutory  decree,  the  work  was  done  at  the  quarries  out 
of  which  the  fund  in  the  hands  of  the  receiver  mainly,  if  not  en- 
tirely, arose.  The  contract  included  a  terminable  lease  executed  by 
the  Milford  Pink  Granite  Quarries  and  Stewart  as  receiver,  and  oth- 
ers, to  the  Milford  Stone  Company,  on  December  20,  1905.  It  was 
so  executed  by  the  Milford  Pink  Granite  Quarries  by  additional  ex- 
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press  authority  of  its  executive  committee,  and  of  its  directors^^as 
shown  by  the  record  of  their  proceedings  of  December  20,  1905.  The 
arrangement  was  intended  to  secure,  through  the  assistance  of  the  Mil- 
ford  Stone  Company,  the  performance  of  the  large  contract  referred  to 
in  the  first  part  of  this  opinion.  It  was  in  this  way  that  the  receiver, 
under  the  direction  of  the  court,  availed  himself  of  the  corporate  ex- 
istence of  the  Milford  Pink  Granite  Quarries,  and  of  its  franchises. 
Therefore,  the  learned  judge  of  the  Circuit  Court  based  his  action,  not 
so  much  on  any  strict  rule  of  law  as  on  the  facts  we  have  just  stated, 
as  appears  from  the  following  extracts  from  his  opinion : 

"At  the  time  of  the  appointment  of  the  receiver  the  defendant  corporation 
had  certain  valuable  outstanding  contracts  for  the  famishing  of  stone  from 
its  quarries.  The  receiver,  the  secured  and  unsecured  creditors,  and  the 
stockholders,  in  fact  all  parties  in  interest,  were  desirous  of  completing  these 
contracts,  and  especially  the  so-called  Pennsylvania  Railroad  Terminal  con- 
tracts. The  completion  of  these  contracts  required  the  continued  operation  of 
the  quarries — in  other  words,  the  continued  exercise  of  the  franchise  granted 
by  the  state  of  New  Jersey.  For  want  of  sufficient  funds  in  his  hands,  the 
receiver  was  unable  to  continue  the  operation  of  the  quarries,  and  conse- 
quently, with  the  consent  of  the  court  and  of  all  parties  in  interest,  the  prop- 
erty in  the  hands  of  the  receiver  situated  in  the  town  of  Milford  was  leased 
to  a  new  corporation  called  the  Milford  Stone  Ck>mpany,  under  the  indenture 
dated  December  21,  1905,  for  the  purpose  of  operating  the  quarries  and  com- 
pleting these  contracts.  By  this  means  the  quarries  were  continued  in  opera- 
tion until  January,  1907,  and  the  receiver  and  the  creditors  obtained  the 
profits  derived  from  these  contracts. 

**ln  a  case  such  as  is  here  presented,  where  the  receiver  exercises  the  fran- 
chise of  the  corporation,  either  directly  or  through  a  lessee,  and  with  the  con- 
sent and  co-operation  of  the  creditors,  for  the  purpose  of  increasing  the  as- 
sets of  the  estate,  I  think  the  franchise  tax  is  properly  chargeable  as  in- 
cluded in  the  expenses  of  the  administration  of  the  estate  while  in  the  re- 
ceiver's hand&" 

The  consequence  was  that  the  allowances  made  by  the  learned  judge 
of  the  Circuit  Court  which  are  now  appealed  against  had  a  basis  of 
equity  independently  of  the  law  of  the  state  of  New  Jersey;  and  they 
were  a  matter  of  administration,  within  the  legal  discretion  of  the  Cir- 
cuit Court,  and  not  an  application  of  the  statutes  of  New  Jersey  in  any 
method  of  the  kind  now  objected  to.  We  think,  under  the  circumstan- 
ces, the  allowances  were  supported  by  fundamental  principles  which 
equity  justly  recognizes;  but  we  are  also  of  the  opinion  that,  as  active 
operations,  in  accordance  with  the  contract  to  which  we  have  referred, 
ceased  on  or  about  the  1st  day  of  January,  1907,  no  allowance  should 
be  made  as  of  January,  1908.  The  allowances  should  justly  be  limited 
to  the  franchise  taxes  of  the  two  preceding  years,  1906  and  1907. 

As  illustrating  the  equities  which  support  this  proceeding,  we  refer 
to  an  opinion  of  the  chancellor  in  George  Mather's  Son's  Company,  52 
N.  J.  Eq.  607,  611.  This  case  is  also  found  in  30  Atl.  321,  322.  While 
the  chancellor,  though  sitting  in  New  Jersey,  refused  to  order  a  receiv- 
er to  pay  the  franchise  tax  as  such,  he  clearly  pointed  out  the  equity  of 
an  allowance  on  the  principles  on  which  this  opinion  is  based,  and  on 
which  the  Circuit  Court  acted.    He  said  as  follows : 

"Where  the  ordinary  and  usual  business  of  the  corporation  is  continued, 
as  in  the  present  instance,  at  a  profit,  in  the  name  of  the  company,  by  the  re- 
ceiver, in  the  hope  that  the  financial  difficulties  may  be  adjusted,  and  the  as- 
sets may  be  restored  to  the  company,  there  can  be  little  hesitation  in  conclud- 
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ing  that  it  is  the  duty  of  the  receiver  to  pay  the  tax  while  he  contiiines  the 
business." 

While  it  was  true  that  the  case  was  reversed  on  the  main  proposition 
involved,  it  is  also  true  that  the  New  Jersey  Court  of  Errors  and  Ap- 
peals never  had  any  occasion  to  reverse  or  observe  against  this  propo- 
sition. What  was  thus  said  by  the  chancellor  seems  to  us  to  carry  on 
its  face  so  much  semblance  of  a  fundamental  proposition  of  the  law  of 
equity  that  it  needs  neither  authority  nor  discussion  to  support  it. 
What  was  there  said  applies  exactly  to  this  case  as  now  interpreted. 
Also,  for  an  understanding  of  the  certain  discretion  given  the  chancel- 
lor with  reference  to  instructions  to  receivers,  we  may  well  refer  to 
Dickinson  v.  Saunders,  129  Fed.  16,  63  C.  C.  A.  666,  decided  by  this 
court  on  April  13,  1904 ;  especially  to  what  is  there  said  at  pages  20 
and  22  of  129  Fed.,  pages  670,  672,  of  63  C.  C.  A. 

In  Dickinson  v.  Saunders,  just  referred  to,  directions  were  given  the 
receiver  in  the  equitable  discretion  of  the  court  for  payment  of  certain 
claims  which  arose  before  the  receiver  was  appointed,  although  the  pay- 
ments were  not  strictly  in  harmony  with  the  bankruptcy  statutes  of  the 
United  States  or  the  insolvency  laws  of  Maine,  where  the  corpora- 
tion was  created,  or  the  insolvency  laws  of  Massachusetts,  where  the 
receiver  was  appointed.  It  was  said,  at  page  20  of  129  Fed.,  at  page 
670  of  63  C.  C.  A.,  that  these  various  legislative  systems  declared  poli- 
cies ''which  a  chancellor  in  hunting  about  for  some  analogy  to  guide 
the  equitable  administration  of  his  office  might  lay  hold  of  under  some 
circumstances."  This  applies  here  where  the  bankruptcy  statutes  of 
the  United  States  would  protect  these  taxes  in  proceedings  in  bank- 
ruptcy if  they  accrued  before  the  proceedings  commenced.  This  points 
out  a  determined  policy  of  the  bankruptcy  statutes  which  the  chancel- 
lor would  be  entitled  to  regard  in  view  of  the  fact  that  the  special  cir- 
cumstances of  the  case  in  that  respect  do  not  reach  the  merits  of  the 
claim.  Further  illustrations  of  the  extent  of  the  equitable  powers  of 
the  chancellor  with  reference  to  the  payment  of  claims  by  receivers 
which  are  .not  strictly  enforceable  are  found  in  the  well-known  cases 
of  Hale  V.  Frost,  99  U.  S.  389,  25  L.  Ed.  419 ;  Miltenberger  v.  Lo- 
gansport  Railway  Company,  106  U.  S.  286,  311,  1  Sup.  Ct.  140,  27  L. 
Ed.  117;  Union  Trust  Company  v.  Railway  Company,  117  U.  S.  434, 
457,  6  Sup.  Ct.  809,  29  L.  Ed.  963 ;  and  especially  in  Jerome  v.  McCar- 
ter,  94  U.  S.  738,  24  L.  Ed.  136,  where  a  discretion  was  used  for  com- 
pleting a  railroad  by  a  receiver  for  the  purpose  of  saving  a  land  grant. 
In  Girard  Insurance  Company  v.  Cooper,  162  U.  S.  529,  16  Sup.  Ct. 
879,  40  L.  Ed.  1062,  a  similar  discretion  was  exercised  with  reference 
to  the  completion  of  a  building  contracted  for  in  behalf  of  the  railway 
company  involved. 

Even  at  the  common  law,  where  no  equitable  principles  are  involved, 
the  tenant  who  refused  to  do  fealty  to  his  lord  was  held  guilty  of  petty 
treason.  In  equity  no  one  can  accept  benefits  without  compensation, 
even  though  there  is  no  legal  claim  therefor.  This  was  illustrated  es- 
pecially in  Louisville  Railroad  Company  y.  Wilson,  138  U.  S.  501,  607, 
11  Sup.  Ct.  405,  34  L.  Ed.  1023,  as  against  a  receiver,  where  the  re- 
ceiver was  directed  to  pay  compensation  to  an  attorney  for  securing 
certain  assets  before  the  receiver  was  appointed,  of  which  the  receiver 
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had  the  advantage.  A  like  result  was  reached  with  reference  to  the 
construction  of  the  building  in  Girard  Insurance  Company  v.  Cooper, 
already  cited ;  although,  of  course,  this  rule  is  a  limited  one,  and  can 
apply  only  where  the  benefit  comes  quite  directly  into  the  hands  of  the 
receiver.  In  the  present  case,  as  said  in  New  Jersey  v,  Anderson,  al- 
ready referred  to,  at  page  493  of  203  U.  S.,  27  Sup.  Ct.  137,  51  L.  Ed. 
284,  the  state  of  New  Jersey  had  a  right  to  fix  the  terms  of  existence, 
and  to  provide  for  the  continued  existence,  of  corporate  franchises  on 
the  condition  of  the  payment  of  the  tax  in  question.  If  the  Circuit 
Court  had  proceeded  in  completing  the  work  which  we  have  described 
through  the  hand  of  its  own  receiver,  and  had  not  availed  itself  of  the 
franchises  of  the  corporation  in  question,  the  equities  might  have  been 
entirely  different.  But,  under  the  circumstances,  it  seems  impossible 
to  deny  that  equity  will  not  permit  that  the  court  should  make  active 
and  effective  use  of  those  franchises  without  due  consideration  for  the 
state  of  New  Jersey,  which  created  and  maintained  them. 

A  careful  examination  of  what  we  have  abstracted  from  the  opinion 
of  the  learned  judge  of  the  Circuit  Court  leads  to  the  result  that  he  did 
not  hold  that  the  state  of  New  Jersey  had  a  legal  claim  independently  of 
the  particular  circumstances  to  which  we  have  alluded,  and  which  are 
also  referred  to  by  him.  On  the  other  hand,  while  not  expressly  so 
stated,  the  fair  inference  is  that  he  was  availing  himself  of  a  proceeding 
according  to  the  principles  governing  a  chancellor  exercising  a  judicial 
discretion.  In  view  of  the  facts  that  in  the  cases  of  receiverships  this 
discretion  has  been  so  broadly  exercised  as  indicated  by  the  decisions 
we  have  cited,  that  in  exercising  this  discretion  the  chancellor  looks 
about  for  analogies  in  the  way  pointed  out  in  Dickinson  v.  Saunders, 
already  cited,  at  page  20  of  129  Fed.,  63  C.  C.  A.  666,  and  especially 
in  view  of  the  fundamental  rule  represented  by  the  authorities  that  it 
is  one  of  the  underlying  principles  of  equity  that  it  will  not  accept  bene- 
fits without  making  compensation  therefor,  we  are  unable  to  perceive 
anything  to  come  from  the  refusal  to  affirm  the  decision  of  the  Cir- 
cuit Court  except  a  result  entirely  inequitable. 

It  would  probably  be  a  dangerous  proposition  to  admit  that  the  assets 
of  an  insolvent  corporation  in  one  jurisdiction  may  be  swept  away  un- 
der a  franchise  tax  like  this  in  question  here  to  another  jurisdiction, 
and  thus  the  rights  of  creditors  in  the  first  jurisdiction  perhaps  fully 
defeated ;  while  it  is  an  entirely  different  proposition  to  hold  that  a  re- 
ceiver must  recognize  a  just  quid  pro  quo  where,  instead  of  relying  on 
his  own  rights,  he  finds  it  useful  or  necessary,  with  a  hope  of  securing 
large  profits,  to  hold  to  the  franchises  to  which  a  particular  tax  re- 
lates. Therefore,  we  hold  that  the  allowances  made  by  the  Circuit 
Court  must  be  sustained  so  far  as  they  appertain  to  the  taxes  assessed 
for  the  years  1906  and  1907,  but  must  be  disallowed  so  far  as  they  re- 
late to  the  tax  assessed  for  1908. 

The  decree  of  the  Circuit  Court  allowed  interest.  Probably  the  mat- 
ter was  not  called  to  the  court's  attention.  Nevertheless,  the  allowance 
is  assigned  as  error.  The  present  record  shows  that  a  particular  sum 
was  held  by  the  receiver  awaiting  the  result  of  this  litigation.  We 
think  it  is  now  settled  that,  under  such  circumstances,  interest  beyond 
what  the  receiver  actually  collects  is  not  allowable  until  from  the  time 
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when  it  is  finally  concluded  that  one  party  or  the  other  is  at  fault 
Thomas  v.  Western  Car  Company,  149  U.  S.  95,  116,  117,  13  Sup.  Ct 
824,  37  L.  Ed.  663;  Hutchinson  v.  Otis,  115  Fed.  937,  944,  63  C  C. 
A.  419,  applied  in  Edwards  v.  Bay  State  Gas  Company  (C.  C.)  177 
Fed.  673. 

I  think  the  judgment  should  be: 

The  decree  of  the  Circuit  Court  is  modified  so  far  as  to  strike  out 
the  allowance  of  $2,272.80  for  the  year  1908,  and  also  to  strike  out  all 
allowances  of  interest,  and  as  so  modified  is  afiirmed ;  and  neither  par- 
ty recovers  costs  of  appeal. 

In  view  of  the  fact  that  this  record  is  a  full  record,  and  to  comply 
with  the  practice  as  I  understand  it,  and  thus  to  avoid  unnecessary  de- 
lays, I  think  the  judgment,  whichever  way  rendered,  should  be  final 
Moreover,  I  have  not  considered  the  question  of  awarding  costs  against 
the  state  of  New  Jersey.  As  this  bill  is  in  the  nature  of  a  bill  by  a 
trustee  for  instructions,  it  may  be  costs  of  both  parties  should  be  paid 
out  of  the  fund.  No  costs  were  awarded  in  favor  of  New  Jersey  in 
the  Circuit  Court,  and  I  am  not  prepared  at  present  to  agree  to  award- 
ing them  against  a  sovereign  state  of  the  Union. 

NOTBl. — ^The  following  is  the  opinion  of  Colt,  Circuit  Judge,  in  the  court 
below: 

COLT,  Circuit  Judge.  Upon  the  state  of  facts  presented  in  this  record  I 
am  of  opinion  that  the  receiver  of  the  defendant  corporation  should  be  di- 
rected to  pay  the  franchise  taxes  for  the  years  1906,  1907,  and  1908,  assessed 
by  the  state  of  New  Jersey,  out  of  the  funds  now  in  his  hands. 

The  conclusion  I  have  reached  is  based  upon  the  following  propositions: 

1.  Under  the  statutes  of  the  state  of  New  Jersey,  the  defendant  corporation 
was  subject  to  the  payment  of  an  annual  franchise  tax  of  one-tenth  of  1  per 
cent,  on  the  amount  of  capital  stock  outstanding  on  the  1st  of  January  pre- 
ceding the  making  of  its  return  to  the  State  Board  of  Assessors,  and  such  tax 
was  made  a  preferred  debt  in  case  of  insolvency.  Laws  of  the  State  of  New 
Jersey  Relating  to  Business  Corporations,  $$  150,  153. 

2.  The  state  of  New  Jersey  had  a  right  to  fix  the  terms  of  the  defendants 
existence  as  a  corporation,  and  to  provide  that  for  the  continued  existence  of 
its  frandiise  it  should  pay  certa)in  sums  of  mone^r  fixed  by  the  amount  of  its 
yearly  outstanding  capital  stock.  This  is  substantially  the  language  used  by 
the  Supreme  Court  concerning  the  New  Jersey  franchise  tax  in  New  Jersey  v. 
Anderson,  208  U.  S.  483,  403,  27  Sup.  Ct  137,  51  Li  Ed.  284.  See,  also.  Home 
Insurance  Company  v.  New  York  State,  134  U.  S.  594,  599,  600,  10  Sup.  Ct 
593,  33  L.  Ed.  1025 ;  Metropolitan  Street  Railway  Company  v.  New  York,  199 
U.  S.  1,  8,  37,  25  Sup.  Ct  705,  50  L.  Ed,  65. 

3.  The  defendant  corporation  was  organized  under  the  laws  of  New  Jersey 
for  the  purpose  of  quarrying  granite  from  quarries  located  in  the  town  of  Mil- 
ford  and  elsewhere  in  the  state  of  Massachusetts.  Its  business  oflice.  plant, 
and  the  larger  part  of  all  its  property  were  in  Mllford.  It  never  had  any 
property  or  transacted  any  business  within  the  state  of  New  Jersey. 

4.  When  the  defendant  corporation  took  its  charter  and  franchise  into  the 
state  of  Massachusetts,  aU  persons  who  voluntarily  contracted  with  it  sub- 
jected themselves  to  the  laws  of  the  state  of  New  Jersey  affecting  its  powers 
and  obligations.  Canada  Southern  Railway  Company  v.  Gebhard,  109  U.  S. 
527,  537.  3  Sup.  Ct  363,  27  L.  Ed.  1020;  Helfe  v.  Bundle,  103  U.  S.  222,  225, 
22JQ,  26  L.  Ed.  337. 

5.  By  the  decree  of  November  28,  1905,  appointing  the  receiver,  he  was  au- 
thorized, among  other  things,  "to  continue  the  operation  of  the  quarries"  and 
*'to  pay  all  taxes,  assessments,  and  liens  at  any  time  laid  or  assessed  upon  or 
in  respect  of  the  said  quarries,  or  property,  or  business,  and  all  expenses 
properly  incurred  by  him  in  working  the  said  quarries." 
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6.  At  the  time  of  the  appointment  of  the  receiver  the  defendant  corporation 
had  certain  valuable  outstanding  contracts  for  the  furnishing  of  stone  from  Its 
quarries.  The  receiver,  the  secured  and  unsecured  creditors,  and  the  stodt- 
holders — in  fact,  all  parties  in  interest— were  desirous  of  completing  these  con- 
tracts, and  especially  the  so-called  Pennsylvania  Railroad  Terminal  contracts. 
The  completion  of  these  contracts  required  the  continued  operation  of  the 
quarries — In  other  words,  the  continued  exercise  of  the  franchise  granted  by 
the  state  of  New  Jersey.  For  want  of  sufficient  funds  in  his  hands,  the  re- 
ceiver was  unable  to  continue  the  operation  of  the  quarries,  and  consequently, 
with  the  consent  of  the  court  and  of  all  parties  in  interest,  the  property  In  the 
hands  of  the  receiver  situated  In  the  town  of  Milford  was  leased  to  a  new  cor- 
poration called  the  Milford  Stone  Company,  under  the  Indenture  dated  De- 
cember 21,  1905,  for  the  purpose  of  operating  the  quarries  and  completing 
these  contracts.  By  this  means  the  quarries  were  continued  in  operation  until 
January,  1907,  and  the  receiver  and  the  creditors  obtained  the  profits  derived 
from  these  contracts. 

7.  In  a  case  such  as  is  here  presented,  where  the  receiver  exercises  the 
franchise  of  the  corporation  either  directly  or  through  a  lessee,  and  with  the 
consent  and  co-operation  of  the  creditors,  for  the  purpose  of  increasing  the 
assets  of  the  estate,  I  think  the  franchise  tax  is  properly  chargeable  as  in- 
cluded in  the  expenses  of  the  administration  of  the  estate  while  in  the  re- 
ceiver's hands.  The  law  is  well  settled  in  New  Jersey  that  a  franchise  tax 
levied  during  the  receivership  of  an  insolvent  corporation  Is  entitled  to  pref- 
erence. The  leading  case  on  this  subject  Is  In  re  United  States  Car  Company, 
GO  N.  J.  Eq.  514,  43  Atl.  673.  See,  also.  King  v.  American  Electric  Vehicle 
Company,  70  N.  J.  Eq.  568,  571,  62  Atl.  381 ;  Chesapealse  &  Ohio  Railway 
Company  v.  Atlantic  Transportation  Company,  62  N.  J.  Eq.  751,  48  Atl.  997 ; 
Duryea  v.  American  Woodworking  Machine  Company  (C.  C.)  133  Fed.  329; 
ConkUn  v.  United  States  Shipbuilding  Company  (C.  C)  148  Fed.  129. 

I  Shan,  therefore,  direct  the  receiver  to  pay  these  taxes  out  of  the  fund  in 
his  hands.  As  this  case  was  heard  upon  petition,  answers,  and  an  agreed 
statement  of  facts,  the  parties  have  the  right  of  appeal  to  the  Circuit  Court  of 
Appeals. 

A  decree  may  be  entered  in  accordance  with  this  opinion* 


(181  Fed.  781.) 

OREGON  R.  &  NAVIGATION  CO.  v.  DUMAS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  3,  1910.) 

No.  1,812. 

1.  Pleading  (f  212*) — Demurrer— Answer  to  Merits. 

A  demurrer  to  a  complaint  for  want  of  facts  Is  waived  by  an  an- 
swer to  the  merits. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  I  522;  Dec.  Dig. 
i  212.*] 

2.  Carriers  (f  69*) — Carriage  op  Freight  —  Special  Contract— Breach- 

Complaint. 

PlaintiflTs  complaint  alleged  an  agreement  whereby  defendant  was  to 
equip  a  side  track  to  be  laid  to  plalntifTs  orchard,  and  furnish  suffi- 
cient refrigerator  cars  to  handle  plalntiflTs  apple  crop  estimated  at  about 
50  cars,  at  the  rate  of  six  or  eight  cars  per  week,  as  required  by  plain- 
tiff. In  consideration  of  which  plaintiff  agreed  to  ship  all  his  apple  crop 
over  defendant's  railroad.  It  also  alleged  that  defendant  failed  and 
refused  on  demand  to  furnish  cars  in  accordance  with  the  contract, 
and  that,  by  reason  thereof,  plaintiff  was  damaged,  etc.  Held,  that 
the  complaint  alleged  a  contract  mutual  in  its  terms,  and  was  not  un- 
certain for  failure  to  specify  the  time  when  the  cars  were  to  be  fur- 
nii^ed,  it  being  presumed  that  the  parties  made  their  contract  in  view 

*For  other  cemw  see  same  topic  ft  |  ni;iibsb  in  Dec.  ft  Am.  Digi.  1907  to  date«  ft  Rep'r  Indexes 
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of  the  usual  cu^rtxMn  relative  to  the  transaction  with  knowledge  of  the 
time  when,  in  the  ordinary  course,  the  crop  would  be  moved. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec  Dig.  S  «».♦] 

3.  Appeal  and  Ebbor  (f  ICO*) — Questions  not  Raised  at  Tbiai^— Rxvibw. 

A  point  asserted  in  support  of  an  assignment  of  error  will  not  be 
reviewed  on  appeal  when  it  was  not  presented  to  the  Jtrial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  1018; 
Dec.  Dig.  {  169.*] 

4.  Cabriebs  (f  18*)^-Cab»— Special  Contract  to  Fubnish— Validity. 

A  carrier's  special  contract  to  furnish  a  shipper  a  specified  number 
of  cars  at  specific  times  and  places  is  not  invalid,  as  contrary  to  public 
policy  and  discriminatory. 

[Ed.  Note.— For  other  cases^  see  Carriers,  Cent  Dig.  |  22;    Dec.  Dig. 
I  13.*) 

5.  Cabriers  (5  67*) — Contract  to  Furnish  Cabs— Breach— I) efexses. 

\Miere  a  carrier  contracted  to  furnish  a  specified  numl>er  of  cars  to 
move  plaintifTs  apple  crop  at  specified  times  and  places,  the  carrier's 
inability  to  furnish  the  cars  contracted  for  owing  to  unusually  heavy 
traffic  at  the  time  the  cars  were  demanded  constituted  no  defense  to  an 
action  for  plaintiflTs  damages  for  such  failure. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §  226;  Dec  Dig. 
I  67*1 

6.  Contbacts  (I  108*) — Validitt— Public  Policy. 

A  court  should  declare  a  contract  void  as  against  public  policy  only 
when  the  case  is  clear  and  free  from  doubt,  and  the  injury  to  the  pub- 
lic is  substantial,  and  not  theoretical  or  problematical. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  S  498;  Dec. 
Dig.  I  108.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Eastern  District  of  Washington. 

Action  by  J.  L.  Dumas  against  the  Oregon  Railroad  &  Navigation 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

For  convenience  the  parties  to  this  action  will  be  designated  as  they  are  In 
t^e  court  l)elow  and  as  in  the  briefs  of  counsel  in  this  court  The  plaintiff  In 
an  action  at  law  to  recover  damages  against  the  defendant  alleged,  in  sub- 
stance, that  the  defendant  owned  and  was  in  possession  of  a  railroad  line 
leading  past  the  plaintiff's  farm  in  Columbia  county,  Wash.;  that  on  the 
plaintiff's  farm  was  a  growing  crop  of  apples,  which  would  be  ready  for  ship- 
ment and  market  in  the  fall  of  1907 ;  that  it  was  known  to  plaintiff  and  de- 
fendant that  to  ship  the  crop  to  market  would  require  about  50  refrigerator 
cars;  that  early  in  September,  1907,  plaintiff  and  defendant  entered  into  a 
contract  whereby  it  was  agreed  that  plaintiff  would  ship  all  of  said  crop  of 
apples  over  the  defendant's  railroad  line,  and  would  grade  and  prepare  the 
ground  for  a  side  track  from  the  defendant's  road,  and  build  a  warehouse  to 
uso  in  connection  therewith,  and  that  the  defendant  would  lay  a  side  track 
and  put  In  a  switch,  and  furnish  at  said  point  upon  demand  all  refrigerator 
cars  required  by  the  plaintiff  to  handle  and  ship  said  apple  crop ;  that  the 
defendant  was  informed  by  the  plaintiff  prior  to  making  said  contract  that 
the  plaintiff  had  a  contract  for  the  sale  and  delivery  of  his  crop  of  api)les. 
and  that  the  amount  to  be  received  by  him  was  dependent  upon  the  delivery 
of  said  apples  in  accordance  therewith,  and  the  defendant  agreed  to  furnish 
such  cars  as  plaintiff  needed,  not  less  than  six,  nor  more  than  eight  per  week ; 
that,  when  said  contract  was  made,  it  was  known  and  understood  l>etween  tlie 
parties  that  the  crop  was  to  be  shipped  for  the  purpose  of  being  sold  accord- 
ing to  the  plaintiff's  contract  with  a  purchaser;  that  the  plaintiff  complied 
with  said  contract  upon  his  part,  but  that,  when  the  crop  was  ready  for  shli)- 

«For  oUier  cM«a  Me  tame  topic  ft  |  numbeb  tn  D«c.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezai 
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ment,  tbe  defendant  failed  and  refused  on  demand  to  furnish  cars  in  accord- 
ance with  the  contract,  and  the  complaint  set  forth  the  facts  upon  which  It 
was  alleged  that,  by  reason  of  said  breach  of  the  contract  on  the  part  of  the 
defendant,  the  plaintifTs  damages  were  $11,128.20.  The  defendant  answered, 
admitting  that  it  constructed  a  spur  track  from  its  line  of  railroad  where  the 
same  passed  through  the  plalntiff^s  farm,  but  denied  all  the  other  substantial 
allegations  of  the  complaint  For  a  seimrate  defense,  it  alleged  that,  after 
making  a  careful  investigation  of  the  amount  of  apples  to  be  offered  for  ship- 
ment upon  its  line  of  railroad  upon  the  basis  of  shipments  of  former  years,  it 
made  adequate  provision  for  refrigerator  cars  to  handle  and  accommodate  all 
shipments  of  apples  that  could  reasonably  be  anticipated  during  the  season 
of  1907,  and  in  the  estimate  took  into  consideration  the  crop  of  apples  re- 
ferred to  by  the  plaintiff  in  his  complaint,  but  that  during  the  fall  of  1907 
an  extraordinary  and  unusual  demand  for  apples  was  made  by  dealers  in 
eastern  markets,  and  elsewhere ;  that  the  apple  crops  in  Oregon,  Washington, 
and  Idaho  were  much  larger  than  was  expected,  or  could  reasonably  have 
been  anticipated,  and  far  in  exceps  of  those  of  any  previous  year ;  that  at  the 
same  time  there  was  an  extraordinary  demand  for  refrigerator  cars  for  fruit 
growers  in  California ;  that  the  result  was  an  extraordinary  and  abnormal 
condition  in  respect  to  the  apple  crop  in  the  states  of  Oregon,  Washington, 
and  Idaho,  and  the  transportation  thereof,  and  in  the  fall  of  1907,  refrigerator 
cars  were  demanded  by  shlpjiers.  Including  the  plaintiff,  for  immediate  shli>- 
ment,  and  an  unusual  and  unprecedented  demand  for  such  cars  was  made 
upon  the  defendant  far  In  excess  of  Its  available  supply,  and  In  excess  of  the 
number  that  Its  officers  and  agents  could  have  reasonably  anticipated  would 
be  required,  and  that  the  defendant  exerted  Itself  to  Its  utmost  to  meet  all 
orders  made  upon  It  for  cars,  apportioning  the  same  equitably  and  without 
discrimination  or  delay,  and  that  the  plaintiff  at  all  times  received  his  share 
and  his  fair  proportion  of  all  the  available  refrigerator  cars;  that  It  was  Im- 
possible to  furnish  immediately  and  at  all  times  to  plaintiff  and  other  shippers 
refrigerator  cars  for  the  movement  of  apples  to  points  in  the  eastern  states 
as  rapidly  as  required ;  that  the  defendant  lost  control  of  the  use  of  cars  sent 
to  eastern  points,  and  was  powerless  to  secure  the  return  of  the  same  for  the 
further  loading  of  the  crop  during  the  season.  And  the  answer  charges! 
against  the  plaintiff  delay  in  preparing  his  crop  for  shipment  promptly  and 
early  in  the  season  as  requested  by  the  defendant  The  plaintiffs  reply  de- 
nied the  allegations  of  the  defendant's  defense.  Upon  these  issues,  the  cause 
was  tried  before  a  Jury,  and  a  verdict  was  returned  in  favor  of  the  plaintiff 
for  $6,750. 

W.  W.  Cotton,  Arthur  C.  Spencer,  Dunphy,  Evans  &  Garrecht, 
Ralph  E.  Moody,  Lester  S.  Wilson,  and  E.  M.  Barnes,  for  plaintiff 
in  error. 

Sharpstein  &  Sharpstein,  W.  H.  Fonts,  Winn  &  Burton,  J-  A.  Hel- 
lenthal,  A.  P.  Black,  George  Clark,  and  W.  C.  Sharpstein,  for  de- 
fendant in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
plaintiff  in  error  contends  that  the  complaint  is  fatally  defective  for 
failure  to  state  a  cause  of  action.  A  demurrer  was  interposed  on  this 
ground,  but  it  was  waived  by  an  answer  to  the  merits.  In  some  re- 
spects the  averments  of  the  complaint  are  aided  by  the  allegations  of 
the  answer.  While  the  complaint  is  not  as  specific  as  the  rules  of 
good  pleading  require,  it  nevertheless  contains  all  the  essentials  of  a 
cause  of  action.  It  alleges  the  agreement  between  the  parties  whereby 
the  defendant  was  to  equip  a  side  track  to  be  laid  to  the  plaintiff's 
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orchard,  and  was  to  furnish  sufficient  refrigerator  cars  to  handle  the 
plaintiflf's  apple  crop,  estimated  to  be  about  50  cars,  to  be  furnished  at 
the  rate  of  6  or  8  per  week,  as  required  by  him.  But  it  is  said  that  the 
complaint  is  uncertain,  in  that  it  specifies  no  time  at  which  the  cars 
were  to  be  furnished,  and  defective,  in  that  it  alleges  no  promise  of  the 
plaintiff  to  ship  his  crop  by  the  defendant's  road.  It  must  be  taken 
for  granted,  however,  that  the  contracting  parties  made  their  agree- 
ment in  view  of  the  usual  custom  relative  to  such  a  transaction,  and 
that  they  had  knowledge  of  the  time  when  in  the  ordinary  course  the 
crop  would  be  moved.  Nor  does  the  complaint  fail  to  show  that  the 
contract  was  mutually  binding.  It  alleges  that  it  was  mutually  agreed 
that  the  plaintiff  would  ship  all  his  crop  of  apples  over  the  defendant's 
road. 

At  the  close  of  the  testimony,  the  defendant  moved  "that  the  court 
direct  the  jury  to  return  a  verdict  in  favor  of  the  defendant,"  and 
error  is  assigned  to  the  order  of  the  court  overruling  the  motion.  It 
would  be  a  sufficient  answer  to  this  assignment  of  error  to  point  to 
the  fact  that  the  ground  on  which  the  motion  was  made  does  not  ap- 
pear to  have  been  presented  to  the  court  below.  But,  assuming  that 
the  ground  was  that  which  is  now  urged  in  this  court,  namely,  that  the 
testimony  was  insufficient  to  show  that  there  was  a  valid  and  enforce- 
able contract,  we  find  no  error  in  the  denial  of  the  motion.  There  was 
evidence  that  the  plaintiff's  orchard  was  within  reach  of  the  Northern 
Pacific  Railroad,  as  well  as  that  of  the  defendant ;  that  he  had  entered 
into  negotiations  with  the  Northern  Pacific  Company  for  the  construc- 
tion of  a  spur  to  handle  his  crop  for  the  year  1907,  when  he  was 
approached  by  agents  of  the  defendant,  with  whom  negotiations  were 
had  which  culminated  in  the  contract  which  is  sued  upon.  There  was 
evidence  that  the  defendant  refused  to  construct  a  side  track  for  the 
use  of  plaintiflf,  except  upon  the  express  condition  that  all  of  his  apple 
crop  be  shipped  over  its  road;  that  said  agents  and  the  plaintiff  made 
an  estimate  of  the  quantity  of  the  crop,  and  the  number  of  cars  requi- 
site for  the  shipment  of  the  same;  and  that  the  defendant  definitely 
promised  to  furnish  cars  sufficient  for  the  prompt  handling  of  the 
entire  crop.  It  was  further  shown  that  the  plaintiff  exhibited  to  said 
agents  a  written  contract  whereby  he  had  sold  his  crop  to  an  eastern 
purchaser.  That  contract  was  admitted  in  evidence,  and  it  shows  that 
the  shipments  were  to  begin  between  September  10th  and  15th,  and  to 
end  about  November  20th,  and  there  was  testimony  in  the  record  to 
show  that  those  dates  were  a^eed  upon  between  the  parties  to  the 
action.  There  was  further  evidence  to  show  the  failure  and  refusal 
of  the  defendant  to  furnish  cars  as  agreed  upon,  and  the  consequent 
damages  to  the  plaintiff. 

Error  is  assigned  to  the  exclusion  of  evidence  offered  by  the  defend- 
ant to  sustain  its  defense  that  it  made  careful  investigation  of  the  apple 
crop  likely  to  be  offered  for  shipment  in  the  year  1907,  and  made  ade- 
quate provision  for  what  could  reasonably  be  expected,  that  the  crop 
was  an  extraordinary  one,  far  in  excess  of  any  previous  year,  that  there 
was  an  extraordinary  demand  for  refrigerator  cars  in  California,  and 
that  the  plaintiff  received  his  share  or  fair  proportion  of  available 
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refrigerator  cars ;  and  the  defendant  argues  that  to  have  furnished  him 
all  the  cars  contracted  for  would  have  been  to  discriminate  unfairly  in 
his  favor,  and  that,  therefore,  the  contract  was  void  and  unenforceable 
as  illegal  and  against  public  policy.  There  was  no  issue  made  in  the 
court  below  directly  raising  the  question  of  the  validity  of  the  contract 
on  the  ground  that  it  was  affected  by  any  principle  of  public  policy.  It 
is  true  that  a  discriminatory  contract  between  a  quasi  public  corpora- 
tion, such  as  a  railroad  company,  and  its  patrons,  is  held  to  be  void  be- 
cause of  the  resulting  unreasonable  advantage  to  one  over  another, 
whereas,  in  fact,  all  have  a  moral  and  legal  right  to  equality  of  treat- 
ment. But  it  is  nevertheless  well  settled  that  a  carrier  may  bind  itself 
by  contract  to  furnish  a  shipper  a  specific  number  of  cars  at  specific 
times  and  places,  and  that  damages  may  be  recovered  by  the  shipper  for 
the  carrier's  failure  or  delay  to  carry  out  the  contract  (6  Cyc.  429 ;  Bax- 
ley  V.  Tallassee  &  Montgomery  R.  R.  Co.,  128  Ala.  183,  29  South.  451 ; 
International  G.  N.  R.  Co.  v.  Young  [Tex.  Civ.  App.]  28  S.  W.  819; 
Nichols  V.  Oregon  Short  Line  R.  Co.,  24  Utah,  83,  G6  Pac.  768,  91  Am. 
St.  Rep.  778;  Outland  v.  Sea  Board  Air  Line  Ry.  Co.,  134  N.  C. 
350,  46  S.  E.  735 ;  Chattanooga  Southern  R.  Co.  v.  Thompson,  133 
Ga.  127,  65  S.  E.  285;  Midland  Valley  R.  Co.  v.  Hoflfman  Coal  Co., 
91  Ark.  180,  120  S.  W.  380;  Mathis  v.  Southern  Railway  Co.,  65  S. 
C.  271,  43  S.  E.  684,  61  L.  R.  A.  824;  Clark  v.  Ulster  &  Delaware 
R.  R.  Co.,  189  N.  Y.  93,  81  N.  E.  766,  13  L.  R.  A.  [N.  S.]  164,  121 
Am.  St.  Rep.  848),  and  inability  of  the  carrier  to  furnish  the  cars  con- 
tracted for,  owing  to  unusually  heavy  traffic  at  the  time,  is  no  defense 
to  an  action  for  damages  for  such  failure  (Harrison  v.  Missouri  Pacific 
Railway  Co.,  74  Mo.  364,  41  Am.  Rep.  318 :  Deming  v.  Railroad  Com- 
pany, 48  N.  H.  455,  2  Am.  Rep.  267 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Hume,  87  Tex.  211,  27  S.  W.  110).  The  defendant  cites  cases  in  sup- 
port of  the  proposition  that  unusual  press  of  business,  which  could  not 
reasonably  be  anticipated,  and  the  lack  of  proper  facilities,  may  furnish 
an  excuse,  like  any  other  cause  not  due  to  the  carrier's  fault,  for  fail- 
ure to  transport  goods.  But  they  are  all  cases  in  which  the  right  of  the 
shipper  to  the  facilities  for  transportation  depended  upon  the  common- 
law  obligation  of  the  carrier  to  furnish  cars  on  demand  and  to  carry 
goods  when  offered.  In  none  of  them  was  the  right  of  the  shipper  de- 
pendent on  an  express  contract,  as  in  the  case  at  bar.  Here  was  a 
contract  made  in  the  very  month  in  which  shipments  were  to  com- 
mence, at  a  time  when  the  defendant  had  all  the  means  for  ascertaining 
the  extent  of  the  crop,  which  it  could  acquire  at  any  time.  It  knew, 
of  course,  the  extent  of  its  own  resources  available  for  carrying  out 
the  contract.  It  solicited  the  contract,  and  it  interfered  with  the  plain- 
tiffs preparations  to  ship  his  crop  by  another  road.  It  made  it  a  con- 
dition of  the  contract  that  he  should  ship  his  entire  crop  by  its  road, 
and  construct  no  spur  to  the  competing  road,  thereby  shutting  off  his 
access  to  the  latter.  In  the  terms  of  the  contract  as  made,  there  was 
nothing  illegal,  and  nothing  to  contravene  public  policy.  The  defend- 
ant cites  cases  which  hold  that  a  contract,  whereby  discriminatory  rates 
are  afforded  a  shipper,  is  illegal  and  void.  But  the  principle  upon 
which  those  cases  depend  is  not  applicable  here.    There  was  nothing 
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discriminatory  in  the  contract  as  made.  There  was  nothing  in  its 
terms  to  show  that  the  plaintiff  was  to  receive  more  than  his  propor- 
tionate share  of  cars,  or  that  others  would  be  injured  thereby.  A 
court  should  declare  a  contract  void  as  against  public  policy  only  when 
the  case  is  clear  and  free  from  doubt,  and  the  injury  to  the  public  is 
substantial  and  not  theoretical  or  problematical.  Especially  is  this  so 
when  the  question  of  the  application  of  a  rule  of  public  policy  is  raised 
for  the  first  time  in  an  appellate  court.  What  we  have  to  decide  here 
is  whether  the  court  below  erred  in  the  decision  of  any  question  which 
was  presented  before  it,  to  which  exception  was  taken  and  error 
assigned.  The  evidence  so  offered  and  excluded  would  have  presented 
no  ground  for  relieving  the  defendant  irom  its  oWigation  upon  its 
contract. 

The  judgment  is  affirmed. 


(180  Fed.  707.) 

THE  FKED  RICHARDS. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  2»  1010.) 

No.  191. 

1.  Collision  (|  66*)--Tuo  with  Tow  and  Saiuno  Vessel  MrarriNCi — ^Fault 

OF  Tug. 

Evidence  considered,  and  held  to  sbow  that  a  tug  with  a  tow  on  a  long 
hawser  was  solely  in  fault  for  a  collision  at  sea  in  the  night  between  her 
tow  and  a  sailing  yacht,  which  met  on  nearly  parallel  courses. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  S  84 ;   Dec.  Dig.  f 

Signals  of  meeting  vessels,  see  note  to  Ttie  New  York,  30  C.  C.  A.  630.] 

2.  Collision  (|  77*) — Fault — ^Lookout. 

The  fact  that  the  lookout  on  a  yacht  was  a  Central  American  Indian 
incapable  of  speaking  English  did  not  impair  his  efficiency  as  a  lookout, 
nor  In  itself  constitute  a  contributing  fault  on  the  part  of  the  yacht  for 
a  collision  brought  about  by  improper  navigation  by  the  other  vessel. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  H  140-140;  Dec. 
Dig.  S  77.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Soudi- 
ern  District  of  New  York. 

Suit  in  admiralty  by  Margaret  S.  Brandreth,  as  owner  of  the  yacht 
Taormina,  against  the  steam  tug  Fred  Richards.  Decree  for  libelant, 
and  claimant  appeals.     Affirmed. 

Wing,  Putnam  &  Burlingham  (James  Forrester,  of  coimsel),  for  ap- 
pellant. 
James  J.  Macklin  (De  Lagnel  Eerier,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  February  3,  1907,  about  9:40  p.  m.,  the 
yawl-rigged  yacht  Taormina,  bound  from  New  York  to  Newport 
News,  came  into  collision  with  a  barge  towing  astern  of  the  tug  Fred 
E.  Richards  on  a  hawser  200  fathoms  long.     The  tug  and  barge  be- 
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longed  to  the  claimant,  and  were  bound  from  Philadelphia  to  Boston. 
The  jibboom  and  headsails  of  the  yacht  were  carried  away,  and  she 
began  to  leak  considerably.  Under  these  circumstances  it  was  per- 
fectly natural  that  signals  of  distress  should  have  been  displayed  on 
the  yacht,  as  her  witnesses  testify  they  were.  The  witnesses  from  the 
tug  say  that  they  stood  by  half  an  hour  (although  they  did  not  know 
there  had  been  a  collision  until  they  arrived  next  morning  at  White- 
stone,  Long  Island),  and  saw  no  distress  signals.  We  do  not  credit 
their  testimony  on  this  point,  and  are  satisfied  that  they  diJ  not  lay 
by  at  all,  and  failed  to  see  the  distress  signals  because  of  gross  negh- 
gence,  or  willfully  disregarded  them.  The  trial  judge  held  that  the 
tug's  failure  to  stand  by  raised  a  presumption  under  the  act  of  Sep- 
tember 4, 1890,  that  the  collision  was  caused  by  her  fault,  and  we  think 
he  was  right  in  so  doing.  But  we  arrive  at  the  samexonclusion  on  the 
testimony. 

There  is,  as  usual,  great  contradiction  between  the  witnesses;  but 
certain  significant  facts  are  admitted,  viz. :  The  wind  was  northwest- 
erly; the  yacht  was  proceeding  down  the  coast  upon  a  course  S.  by 
W.  ^4  W. ;  the  tug  and  tow  were  proceeding  up  the  coast  on  a  course 
of  N.N.  E. ;  the  vessels  were  going  at  about  the  same  speed,  and  there 
was  but  a  difference  of  three-quarters  of  a  point  between  their  courses. 
The  yacht  passed  the  tug  close  to,  port  to  port,  and  struck  the  star- 
board side  of  the  barge  an  angling  blow,  without  fouling  the  towing 
hawser.  As  she  drew  with  her  fin  keel  some  12  feet,  it  is  obvious 
that  the  towing  hawser  must  have  been  slack,  and  that  this  must  have 
been  caused  by  the  stopping  of  the  tug.  As  the  barge  was  consider- 
ably on  the  port  quarter  of  the  tug  and  the  wind  was  from  the  west- 
ward, the  tug  must  either  have  ported  or  the  barge  starboarded. 

We  believe  the  vessels  were  approaching  eadi  other  nearly  head  on 
at  about  the  same  rate  of  speed,  so  that  their  courses  would  cross  at 
a  point  where  they  would  be  very  near  each  other.  It  was  for  this 
reason  that  the  tug  stopped  to  let  the  yacht  cross  her  bow,  and  that  the 
yacht,  seeing  herself  in  such  close  proximity  to  the  tug,  put  her  helm 
down,  so  as  to  come  up  into  the  wind  several  points  and  give  the  tug 
and  tow  safe  clearance.  When,  however,  she  discovered  the  barge  on 
her  starboard  hand,  she  at  once  put  her  helm  up  rather  than  take  the 
risk  of  crossing  the  bow  of  the  barge,  and  scraped  along  her  starboard 
side.  The  yacht  did  not  change  her  course  until  the  tug  was  in  such 
close  proximity  to  her  that  any  change  was  an  act  in  extremis,  for 
which  she  is  not  chargeable  with  fault. 

We  do  not  attach  much  importance  to  the  fact  that  the  second  offi- 
cer, who  was  in  charge  of  the  yacht  at  the  time  of  the  collision,  and  the 
lookout,  were  not  examined.  The  former  was  drowned  before  the 
trial,  and  the  latter  was  a  Central  American  Indian,  quite  incapable  of 
speaking  English.  This  would  not  prevent  him  from  being  an  ef- 
fective lookout. 

The  claimant  relies  upon  The  City  of  Rio  de  Janeiro,  130  Fed.  76, 
64  C.  C.  A.  410,  69  L.  R.  A.  71,  which  does  not  seem  to  us  applicable. 
In  that  case  the  owners  were  denied  the  benefit  of  the  law  limiting  lia- 
bility, because  they  had  manned  their  vessel  with  a  Chinese  crew,  who 

•For  oUier  case*  see  tame  topic  A  {  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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had  been  given  no  training  in  launching  boats,  and,  because  of  their  in- 
ability to  understand  orders  after  the  stranding,  the  loss  of  life  and 
l>2iggage  was  greatly  increased 
Decree  affirmed,  with  interest  and  costs. 


(182  Fed.  21L) 

CONSOLIDATED  LOOPS  CO.  v.  MINER  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    June  14,  1910.)  • 

No.  306. 

Patents  ({  828*) — ^Invention— Bicycle  Tback. 

The  Eek  patent.  No.  762,232,  for  a  bicycle  amusement  apparatus,  claims 
1  and  7,  are  void  for  lack  of  invention  in  view  of  the  Jones  British  patent. 
No.  17,328,  of  1901. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Consolidated  Loops  Company  against  Edwin 
D.  Miner,  Charles  Hadfield,  and  Agnes  Hadfield.  Decree  for  defend- 
ants, and  complainant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Hough,  District  Judge,  in  the  Cir- 
cuit Court,  so  far  as  referred  to  by  the  Circuit  Court  of  Appeals : 

In  my  opinion,  the  patent  in  suit,  under  even  a  liberal  interpretation,  has 
been  anticipated  by  the  Jones  British  patent  (17,328  of  1901). 

That  patent  discloses  with  entire  clearness  a  method  of  constructing  a  spher- 
ical bicycle  track  in  which  the  sphere  was  outlined  by  grooved  (or  tongued  or 
grooved)  hemispherical  ribs;  said  ribs  being  attached  at  the  poles  of  the 
sphere  by  methods  quite  as  widely  indicated  as  is  the  means  of  polar  attach- 
ment stated  in  the  patent  in  suit  The  spaces  between  the  ribs  of  the  Jones 
patent  are  then  filled  in  by  inserting  sections  of  wire  into  the  grooved  sides 
of  the  ribs.  This  necessarily  involves  previous  preparation  of  the  netting  sec- 
tions so  as  to  make  them  fit  into  the  grooves  aforesaid.  It  is  objected  that 
such  a  construction  would  leave  the  inside  of  the  sphere  too  rough  for  bicycle 
performing.  This  is  not  necessarily  true,  for  there  are  easily  imaginable 
methods  of  preparing  the  wire  frames  which  would  produce  a  smooth,  though 
not  (so  to  speak)  level,  sphere  interior,  when  the  Jones  construction  is  used. 

But  it  is  quite  true  that  the  Eck  construction  does  not  necei^sarily  show  a 
smooth  or  level  riding  surface;  it  only  declares  that  the  "sections  between 
adjacent  ribs  are  covered  in  suitable  manner,  as  by  ordinary  woven  wire  fabric 
or  netting." 

There  is  nothing  in  this  language  which  requires  the  netting  to  be  attached 
to  the  inner  rather  than  to  the  outer  surface  of  the  ribs. 

Indeed,  the  patent  claims  in  suit  (1  and  7)  speak  wholly  of  a  **plurality  of 
frames  secured  one  to  another"  (claim  1),  and  of  a  **spherical  whirl  made  up 
of  sections"  (claim  7).  And  this  idea  of  a  sectional  sphere  is  the  central 
thought  of  E3ck*s  patent  and  is  the  thing  that  he  invented  or  thought  that  he 
invented. 

The  question  in  this  case  seems  to  me,  therefore,  to  narrow  to  this:  What 
addition,  over  the  Jones  patent,  to  the  sum  of  human  knowledge,  did  Eck 
make?  He  certainly  did  no  more  than  to  unite  the  netting  sections  of  Jones 
to  the  rib  sections  of  Jones ;  thereby  materially  reducing  the  number  of  parts 
requisite  for  the  construction  of  the  sectional  sphere.  It  seems  to  me  that 
this  idea  was  purely  mechanical ;  and  that  therefore  the  Eck  patent  does  not, 
having  regard  to  the  state  of  the  art  at  the  time  the  application  was  filed, 
disclose  invention ;  and  the  bill  must  be  dismissed. 


•For  other  cases  see  same  topic  A  |  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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O.  E.  Edwards,  Jr.,  for  appellant. 
C.  S.  Champion,  for  appellees. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  We  concur  with  the  judge  who  heard  the  cause  at 
circuit  that  the  claims  (1  and  7)  relied  upon  are  void  for  lack  of  in- 
vention. It  may  be  that  in  constructing  his  device  the  complainant 
arranges  his  "wire  netting"  so  as  to  form  a  smooth  interior  surface 
without  any  projecting  ribs  to  interfere  with  the  movement  of  the 
bicycle.  It  may  also  be  conceded  that  in  the  prior  device  of  the  Jones 
patent,  if  constructed  in  strict  conformity  to  its  drawings,  the  "open 
metal  work"  on  which  the  bicycle  moves  would  be  intersected  by  pro- 
jecting ribs.  But  the  patentee  nowhere  indicates  that  he  has  made  what 
he  now  calls  the  great  advance  from  failure  to  success  by  eliminating 
obstructions  through  his  peculiar  arrangement  of  his  wire  netting ;  nor 
does  he  make  that  arrangement  an  element  of  these  claims.  Both  of 
them  read  upon  the  Jones  "whirl"  device,  which. if  subsequent  would 
be  an  infringement  of  both  and  under  familiar  principles,  being  prior, 
negatives  invention  claimed  in  both. 

The  decree  is  affirmed,  with  costs. 


ilSl  Fed.   667.)  ^  «,^„     .      .  „r.r.r 

In  ro  ROTH  &  APPEL. 

(Circoit  Court  of  Appeals,  Second  Circuit    August  2,  1910.) 

No.  246. 

1.  Bankruptcy  (8  318*) — Phovable  Debts— Rent  Accbuino  Atteb  Bank- 

BUPTCT— "Fixed  Liability." 

The  consideration  for  rent  is  the  use  of  the  land,  and  a  covenant  to 
pay  rent  creates  no  debt  until  the  tinae  stipulated  for  the  payment  ar- 
rives, and  therefore  r«it  accruing  under  a  lease  after  the  filing  of  a  pe- 
tition in  bankruptcy  against  the  lessee  is  not  provable  against  his  estate 
as  "a  *flxed  liability*  ♦  ♦  ♦  absolutely  owing  at  the  time  of  the  filing 
of  the  petition,"  within  the  meaning  of  Bankruptey  Act  July  1,  1898,  c. 
541,  §  63a  (1),  30  Stat.  562  (U.  S.  Comp.  St  1901,  p.  3447) ;  both  its  ex- 
istence and  amount  being  at  that  time  contingent  upon  uncertain  events. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  318.*] 

2.  Bankruptcy  (|  255*) — Effect  on  Lease— Future  Installments  of  Rent. 

The  bankruptcy  of  a  lessee  does  not  sever  the  relation  of  landlord  and 
tenant,  and  the  tenant's  obligation  to  pay  rent  under  his  lease  is  not 
discharged  as  to  the  future,  unless  the  trustee  electa  to  retain  the  lease 
as  an  asset 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  {  255.*] 

3.  Bankruptcy    (§    318*)  —  Pbovable    Debts  —  Covenant    for    Inoemnity 

Against  Loss  of  Rent. 

A  provision  in  a  lease  that  in  case  the  lessees  should  be  declared  bank- 
rupt the  lease  should  terminate,  and  the  lessor  should  have  the  right  to 
re-enter,  and  that  in  such  case  the  lessees  should  indemnify  the  lessor 

'For  other  casM  lee  lamo  topic  ft  f  nxtmbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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for  any  loss  of  rents  during  tbe  remainder  of  the  tenx,  Tptiying  the  sane 
monthly  as  upon  rent  days,  does  not  create  "a  fixed  liability  •  •  • 
absolutely  owing  at  the  time  of  the  filing  of  tbe  petition*'  against  the  les- 
sees, within  the  meaning  of  Banlcruptcy  Act  July  1,  1S88,  c.  541,  |  63a  (1), 
80  Stat  562  (U.  S.  Comp.  St.  1901,  p.  3447),  which  can  be  proved  as  a 
claim  against  tlieir  estate;  but  the  liability  is  altogether  contingent,  be- 
cause of  the  unc^tainty  as  to  whether  the  lessor  will  re-enter  and  ter- 
minate the  lease,  and,  if  he  does,  whether  there  will  be  any  losa,  and  it» 
amount;  nor  is  such  claim  provable  as  ^'a  debt  founded  upon  an  express 
contract,"  under  section  63a  (^,  which  must  be  read  in  connection  with, 
and  as  limited  by,  subdivision  1,  and  cannot  be  construed  as  permitting- 
the  proof  of  claims  which  are  contingent  both  as  to  liability  and  amount 
at  the  time  of  tlie  filing  of  the  petition. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  318.*] 
4.  Lanolobd  and  Tenant  (f  181*) — "Rent." 

'*Rent**  is  a  sum  stipulated  to  be  paid  for  the  use  and  enjoyment  of 
land. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  | 
730;   Dec.  Dig.  S  181.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  0087-G091.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  the  matter  of  Roth  &  Appel,  bankrupts.  From  an  order  of  the 
District  Court  (174  Fed.  64)  expunging  a  claim,  Adolph  Boskowitr 
appeals.    Affirmed. 

On  August  14,  1907,  Adolph  Boskowitz,  the  appellant,  entered  into  an  in- 
denture of  lease  with  the  firm  of  Roth  &  App^,  the  pi'esent  bankrupts,  where- 
in he  let  to  them  certain  premises  in  the  city  of  New  York  for  the  term  of 
five  years  from  February  1, 1908,  at  the  annual  rental  of  $3,000,  payable  quar- 
terly in  advance.    The  lease  contained  the  following  provision: 

'*In  case  the  lessee  is  declared  bankrupt,  the  lease  shall  terminate  and  the 
lessor  has  a  rig^t  to  re-enter,  in  which  case  the  lessee  agrees,  as  a  part  con- 
sideration hereof,  that  it,  and  its  legal  representatives,  wHl  pay  to  the  lessor 
and  his  legal  representatives  on  the  first  day  of  each  month,  as  upon  rent 
days,  Uie  difference  between  the  rents  and  sums  reserved  and  agreed  to  be 
paid  by  the  lessee  and  those  otherwise  reserved  or  with  due  diligence  collect- 
ible, on  account  of  rents  of  the  demised  premises  for  the  preceding  month,  up 
to  the  end  of  the  term  remaining  at  the  time  of  the  entry.  Such  re-entry 
shall  not  prejudice  the  right  of  the  lessor  to  recover  for  rent  accrued  or  due 
at  the  time  of  such  re-entry." 

On  January  20,  1908,  a  petition  in  involuntary  bankruptcy  was  filed  against 
said  Roth  &  Appel,  and  on  May  27,  1908.  they  were  adjudicated  bankrupts. 
On  April  29,  1^)8,  prior  to  the  adjudication,  the  appellant  relet  the  premises 
for  the  remainder  of  the  term  to  another  tenant,  who  entered  into  possession 
on  July  1,  1908.  The  rental  under  the  new  lease  was  at  the  rate  of  $175  per 
month  from  July  1,  1908,  to  February  1,  1909,  and  at  the  rate  of  $250  per 
month  thereafter.  On  July  14,  1908,  the  appellant  filed  his  claim  made  up  in 
substance  of  the  following  items: 

(1)  Full  rent  from  February,  1908,  to  July,  1008 $1,250 

(2)  Difference  between  rent  reserved  and  rent  stipulated  In  new 

lease  from  July,  1908,  to  February,  1909 525 

$1,775 

The  trustee  moved  to  expunge  the  claim  upon  the  ground  that  it  was  not 
provable  in  bankruptcy.  The  referee  expunged  from  tbe  claim  so  much  as 
embraced  the  difference  in  rents  arising  subsequent  to  the  time  of  filing  the 
claim,  and  allowed  the  balance.     The  trustee  and  the  appellant  both  filed 
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petitions  to  review  tlie  referee^s  order  and  the  District  Court  expunged  the 
entire  claim.    The  opinion  of  the  District  Judge  is  printed  in  174  Fed.  64. 

Levy  &  Rosenthal  and  C.  J.  Hermann  (Gerald  B.  Rosenheim,  of 
counsel),  for  appellant. 

James,  Schell  &  Elkus  (R.  P.  Levis  and  James  N.  Rosenberg,  of 
counsel),  for  appellee. 

A.  Leo  Everett,  amicus  curiae. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  Rent  is 
a  sum  stipulated  to  be  paid  for  the  use  and  enjoyment  of  land.  The 
occupation  of  the  land  is  the  consideration  for  the  rent.  If  the  right 
to  occupy  terminate,  the  obligation  to  pay  ceases.  Consequently,  a 
covenant  to  pay  rent  creates  no  debt  until  the  time  stipulated  for  the 
payment  arrives.  The  lesssee  may  be  evicted  by  title  paramount  or  by 
acts  of  the  lessor.  The  destruction  or  disrepair  of  the  premises  may, 
according  to  certain  statutory  provisions,  justify  the  lessee  in  abandon- 
ing them.  The  lessee  may  quit  the  premises  with  the  lessor's  consent. 
The  lessee  may  assign  his  term  with  the  approval  of  the  lessor,  so  as  to 
relieve  himself  from  further  obligation  upon  the  lease.  In  all  these 
cases  the  lessee  is  discharged  from  his  covenant  to  pay  rent.  The 
time  for  payment  never  arrives.  The  rent  never  becomes  due.  It  is 
not  a  case  of  debitum  in  praesenti  solvendum  in  futuro.  On  the  con- 
trary, the  obligation  upon  the  rent  covenant  is  altogether  contingent. 
Watson  V.  MerriU,  136  Fed.  362,  69  C.  C.  A.  185,  69  L.  R.  A.  719. 
See,  also.  Coke  on  Littleton,  292b;  Wood  v.  Partridge,  11  Mass.  492 ; 
Bordman  v.  Osbom,  23  Pick.  (Mass.)  299. 

It  follows  from  these  principles  that  rent  accruing  after  the  filing 
of  a  petition  in  bankruptcy  against  the  lessee  is  not  provable  against 
his  bankrupt  estate  as  *'a  fixed  liability  *  *  *  absolutely  owing 
at  the  time  of  the  filing  of  the  petition,"  within  the  meaning  of  section 
C3a  (1)  of  the  bankruptcy  act  of  1898.^  It  is  not  a  fixed  liability,  but  is 
contingent  in  its  nature.  It  is  not  absolutely  owing  at  the  time  of  the 
bankruptcy,  but  is  a  mere  possible  future  demand.  Both  its  existence 
and  amount  are  contingent  upon  uncertain  events.  Watson  v.  Mer- 
rill, supra;  Atkins  v.  Wilcox,  105  Fed.  595,  44  C.  C.  A.  626,  53  L.  R. 
A.  118.  Also  In  re  Rubel  (D.  C.)  166  Fed.  131 ;  In  re  Mahler  (D.  C.) 
105  Fed.  428 ;  In  re  Hayes,  etc.,  Co.  (D.  C.)  117  Fed.  879 ;  In  re  Arn- 

1  The  relevant  portions  of  section  63  of  the  bankruptcy  act  follow: 

"Sec.  63.  Debts  Which  may  be  Proved. — (a)  Debts  of  the  bankrupt  which 
may  be  proved  and  allowed  against  his  estate  which  are  (1)  a  fixed  liability, 
as  evidenced  by  a  judgment  or  an  instrument  in  writing,  absolutely  owing  at 
the  time  of  the  filing  of  the  petition  against  him,  whether  then  payable  or 
not,  with  any  interest  thereon  which  would  have  been  recoverable  at  that 
date  or  with  a  rebate  of  interest  upon  such  as  were  not  then  payable  and  did 
not  l)ear  interest ;  ♦  ♦  ♦  (4)  founded  upon  an  open  account  or  upon  a  con- 
tract express  or  implied.    •    ♦    • 

'*(b)  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  application 
to  the  court,  be  liquidated  in  such  manner  as  it  shall  direct,  and  may  there- 
after be  proved  and  allowed  against  his  estate.** 

Act  July  1,  1808,  c.  541,  30  Stat  562  (U.  S.  Comp.  St  1901,  p.  3447). 
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Stein  (D.  C.)  101  Fed.  706 ;  In  re  Jefferson  (D.  C.)  93  Fed.  948 ;  In  re 
Inman  &  Co.  (D.  C.)  171  Fed.  185. 

Even  under  the  bankruptcy  acts  of  1841  (Act  Aug.  19,  1841,  c.  9,  5 
Stat.  440)  and  1867  (Act  March  2,  1867,  c.  176,  14  Stat.  517),  which, 
unlike  the  present  act,  expressly  permitted  the  proof  of  contingent  de- 
mands, claims  for  unaccrued  rent  were  not  provable.  Ex  parte 
Houghtqn,  1  Low.  554,  Fed.  Cas.  No.  6,725,  In  re  May,  9  N.  B.  R.  419, 
Fed.  Cas.  No.  9,325,  and  Bailey  v.  Loeb,  11  N.  B.  R.  271,  Fed.  Cas. 
No.  739,  were  cases  under  the  act  of  1867.  Bosler  v.  Kuhn,  8  Watts  & 
S.  (Pa.)  183,  was  under  the  act  of  1841. 

The  authorities  are  not  entirely  in  accord  upon  the  question  whether 
a  lease,  containing  the  usual  provisions,  is  terminated  by  bankruptcy. 
In  some  cases  it  has  been  held  that  bankruptcy  destroys  the  relation  of 
landlord  and  tenant  and  practically  annuls  the  lease..  In  re  Jefferson, 
supra ;  In  re  Hayes,  etc.,  Co.,  supra.  See,  also.  Bray  v.  Cobb  (D.  C.) 
100  Fed.  270,  reversed  in  Cobb  v.  Overman,  109  Fed.  65,  48  C.  C  A. 
223,  54  L.  R.  A.  369.  In  other  cases  it  is  held  that  bankruptcy  does 
not  sever  such  relation,  that  the  tenant  remains  liable,  and  that  the 
obligation  to  pay  rent  is  not  discharged  as  to  the  future,  unless  the 
trustee  elect  to  retain  the  lease  as  an  asset.  Watson  v.  Merrill,  supra ; 
In  re  Hinckel  Brewing  Co.  (D.  C.)  123  Fed.  942.  See,  also,  In  re  Ells 
(D.  C.)  98  Fed.  968. 

In  our  opinion  the  latter  view  is  the  correct  one.  We  think  the 
early  law,  as  stated  in  Ex  parte  Houghton,  supra,  is  the  law  under  the 
present  bankruptcy  statute,  applicable  in  the  case  of  leases  having  the 
usual  covenants  and  conditions.     In  that  case  the  court  said : 

"The  earlier  law  of  England,  which  we  have  adopted  in  this  country,  was 
that  the  assignees  of  a  bankrupt  have  a  reasonable  time  to  elect  whether  they 
will  assume  a  lease  which  they  find  in  his  possession ;  and,  if  they  do  not 
take  it  the  bankrupt  retains  the  term  on  precisely  the  same  footing  as  before, 
with  the  right  to  occupy,  and  the  obligation  to  pay  rent  If  they  do  take  it 
he  is  released,  as  in  all  other  cases  of  valid  assignment  from  all  liability, 
excepting  on  his  covenants;  and  from  these  he  is  not  discharged  in  any 
event." 

This  reasoning  leads  by  another  course  to  the  same  conclusion  al- 
ready reached.  If  the  lessee  remain  liable  upon  the  lease  after  his 
bankruptcy  in  cases  where  it  is  not  assumed  by  the  trustee,  it  neces- 
sarily follows  that  his  estate  is  not  liable  thereon.  With  a  few  excep- 
tions, not  applicable  here,  that  which  is  not  dischargeable  in  bankruptcy 
is  not  provable  in  bankruptcy. 

The  claim  in  this  case  was  regarded  in  the  report  of  the  referee  as 
a  demand  for  installments  of  rent  falling  due  according  to  the  terms 
of  the  lease  subsequent  to  the  time  of  filing  the  petition  in  bankruptcy, 
and  the  question  considered  in  such  report  was  whether  demands  of 
that  character  are  provable  in  bankruptcy.  So  the  claim  was  assumed 
to  be  of  that  character  by  the  District  Judge,  and  was  ordered  ex- 
punged upon  that  assumption.  Regarding,  then,  the  claim  as  one  for 
unaccrued  rent,  it  is  clear,  upon  the  principles  already  examined,  that 
it  was  not  provable  against  the  bankrupt  estate  under  the  first  clause 
of  section  63a  of  the  bankruptcy  act 
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But,  while  there  may  be  a  question  whether  the  demand  as  covering 
the  period  prior  to  the  re-ent^  by  the  lessor  might  not  be  considered 
a  claim  for  rent  as  such,  it  is  clear  that  the  demand  for  the  difference 
between  the  rent  reserved  and  the  rent  stipulated  in  the  new  lease  is 
not  such  a  demand,  but  is  based  upon  the  indemnity  provision  in  the 
lease  shown  in  the  foregoing  statement  of  facts. 

The  lease  in  the  present  case  is  not  a  lease  containing  the  usual  cove- 
nants and  conditions.  It  contains  unusual  provisions.  As  we  have 
seen,  it  expressly  provides  that  in  case  the  lessee  is  declared  bankrupt 
the  lease  shall  terminate  and  the  lessor  shall  have  the  right  to  re-enter. 
Under  such  a  lease  as  this  the  trustee  could  not  adopt  the  lease  against 
the  lessor's  objection.  The  lessor  had  the  right  to  terminate  it,  and 
did  terminate  it,  by  re-entry.  And  when  he  terminated  it  the  obliga- 
tion of  the  bankrupts  as  lessees  terminated.  The  question  in  this 
case — ^at  least  with  respect  to  a  large  part  of  the  claim — is  not,  in  its 
essence,  whether  rent  to  accrue  in  the  future  is  provable  against  a 
bankrupt  estate,  but  whether  a  claim  founded  upon  an  agreement  to 
indemnify  a  landlord  for  loss  of  rents  following  bankruptcy  is  prov- 
able. 

Undoubtedly  the  parties  to  a  lease  may  agree  that  bankruptcy  shall 
terminate  it,  and  that,  upon  such  termination,  all  future  installments  of 
rent  shall  at  once  become  due  and  payable.  In  such  a  case,  the  in- 
stallments may  be  regarded  as  consolidated  by  the  contract,  or,  per- 
haps, as  falling  due  by  way  of  penalty.  Not  improbably  claims  based 
upon  such  leases  are  provable  in  bankruptcy.  Thus  in  the  case  of  In 
re  Pittsburg  Drug  Co.  (D.  C.)  164  Fed.  482,  where  a  lease  provided 
that,  on  default  in  the  payment  of  any  rent,  the  rent  for  the  entire  term 
should  at  once  become  due  and  payable,  it  was  held  that,  on  the 
bankruptcy  of  the  lessee  while  in  default,  the  entire  rent  was  "a  fixed 
liability  absolutely  owing,"  and  provable  against  ,the  bankrupt  estate. 
But  the  covenant  of  indemnity  in  the  present  lease  was  of  a  very  differ- 
ent nature.  It  called  for  the  payment  of  ho  fixed  and  certain  sum. 
Its  purpose  was  merely  to  guarantee  against  possible  loss. 

The  inquiry,  then,  is  as  to  the  status  of  the  lessor's  demand  upon  this 
indemnity  covenant  at  the  time  when  the  petition  in  bankruptcy  was 
filed ;  for  it  is  held  that  that  is  the  time  when  the  provability  of  claims 
aofainst  the  estate  of  a  bankrupt  is  fixed.  Thus  in  the  case  of  In  re 
Pettingill  (D.  C.)  137  Fed.  145,  it  was  said : 

**Under  that  act  the  provability  of  a  claim  depends  upon  its  status  at  the 
time  the  petition  is  filed.  If,  at  that  time,  the  claim  is  provable,  within  the 
definition  of  section  63,  it  may  be  proved.  If,  at  that  time,  it  does  not  fall 
\\ithin  that  definition,  but  does  so  at  some  later  time,  it  cannot  be  proved." 

See,  also,  Swarts  v.  Fourth  National  Bank,  117  Fed.  5,  54  C.  C.  A. 
387 ;  In  re  Bingham  (D.  C.)  94  Fed.  796 ;  Watson  v.  Merrill,  supra ; 
In  re  Adams  (D.  C.)  130  Fed.  381;  In  re  Swift,  112  Fed.  320,  50  C. 
C.  A.  264. 

Now,  when  the  petition  was  filed,  the  first  step  toward  declaring  the 
lessee  bankrupt  was  taken.  It  was  not  certain  that  bankruptcy  would 
follow ;  but,  if  it  did  follow,  the  lessor  would  have  the  right  to  re-enter 
and  terminate  the  lease.  Notwithstanding  the  provision  that  the  lease 
should  terminate  in  case  the  lessees  should  be  declared  bankrupt,  and 
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the  lessor  should  have  the  right  to  re-enter,  the  lease  was  undoubtedly 
terminable  by  the  re-entry,  and  not  by  the  bankruptcy.  In  re  Elk 
(D.  C.)  98  Fed.  967.  But  the  lessor  was  not  obliged  to  re-enter,  and 
whether  he  would  do  so  or  not  was  manifestly  dependent  upon  uncer-^ 
tainties.  Indeed,  looking  at  the  claim  as  it  existed  either  at  the  time 
of  the  petition  or  the  adjudication,  it  was  altogether  contingent  in  its 
nature  : 

(1)  It  was  uncertain,  as  just  pointed  out,  whether  the  lessor  would 
re-enter  and  terminate  the  lease. 

(2)  In  case  the  lease  was  terminated,  it  was  uncertain  whether  there 
would  be  any  loss  in  rents.  If  the  rent  received  by  the  landlord  from 
the  new  tenant  equaled  or  exceeded  that  stipulated  in  the  lease,  there 
would  be  no  loss,  and,  consequently,  no  fotmdation  for  any  claim  upon 
the  indemnity  covenant. 

The  case  of  In  re  Ells  (D.  C.)  98  Fed.  967,  already  referred  to,  is  in 
point.  In  that  case  the  lease  contained  a  provision  that  the  landlord 
might  re-enter  and  resume  possession  if  the  bankrupt  should  be  "de- 
clared bankrupt  or  insolvent  according  to  law,"  and  the  lessee  cove- 
nanted that  in  case  of  such  termination  of  the  lease  he  would  **indem- 
nify  the  lessor  against  all  loss  of  rent  or  other  payments  which  he 
may  incur  by  reason  of  such  termination  during  the  remainder  of  the 
term,"  and  the  landlord  re-entered  upon  the  bankruptcy  of  the  tenant 
It  was  held  that  the  claim  of  the  landlord  for  the  difference  between 
the  present  letting  value  of  the  premises  and  the  rent  reserved  for  the 
remainder  of  the  term  could  not  be  proved  against  the  bankrupt  estate 
of  the  lessee.    Judge  Lowell  said  (page  968): 

*'The  contract  was  one  of  Indemnity  for  loss  of  rent  and  other  payments, 
and  would  be  broken  only  after,  and  so  far  as,  rent  had  been  lost  and  pay- 
ments had  been  made.  ♦  ♦  ♦  At  the  time  of  the  adjudication  the  claim  iu 
this  case  was  contingent,  first,  upon  the  determination  of  the  lease  by  the  les- 
sor for  breach  of  the* covenant :  and,  second,  upon  a  subsequent  loss  of  rent 
by  the  lessor.  If  the  lessor  permitted  the  lease  to  continue,  or  if  the  rent  sub- 
sequently obtained  by  him  equalled  or  exceeded  that  provided  in  the  lease, 
the  claim  would  not  arise.  ♦  ♦  ♦  The  provisions  of  the  act  of  1898  con- 
cerning the  proof  and  allowance  of  contingent  claims  differ  materially  from 
those  contained  in  the  acts  of  1841  and  1867.  ♦  ♦  ♦  E)ven  under  the  broad 
provisions  of  the  act  of  1867  above  referred  to,  it  was  held  that  a  provision 
in  a  lease  that  the  lessors  might  re-enter  and  relet  the  premises  at  the  risk 
of  the  lessees,  who  should  remain  liable  for  the  rent,  and  be  credited  with 
the  sums  actually  realized,  did  not  give  rise  to  a  provable  contingent  claim. 
EjX  parte  Lake,  2  rx)w.  544,  Fed.  Cas.  No.  7,991.  The  provision  above  quoted 
of  the  lease  here  in  question,  though  not  identical  with  that  in  Ex  parte 
Lake,  yet  resembles  it  so  closely  as  to  be  essentially  similar.  If  the  contin- 
gent claim  arising  in  Elx  parte  Lake  could  not  be  proved  under  the  act  of 
1867»  it  is  clear  that  the  contingent  claim  arising  in  this  case  cannot  be 
proved  under  the  act  of  1898." 

See,  also,  In  re  Shaffer  (D.  C.)  124  Fed.  111. 

For  these  reasons,  we  are  satisfied  that  the  claim  in  question  as 
based  upon  the  indemnity  covenant  is  contingent,  and  not  provable 
against  the  bankrupt  estate  under  the  first  clause  of  section  63a  of  the 
bankruptcy  act. 

But  this  does  not  dispose  of  all  of  the  appellant's  contentions.  It  is 
urged,  in  effect,  that  the  claim,  whether  regarded  as  a  demand  for 
rent  or  as  based  upon  the  indemnity  provision,  is  "a  debt  founded  upon 
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an  express  contract,"  and  provable  under  the  fourth  clause  of  section 
63a,  irrespective  of  the  question  whether  it  is  of  such  character  as  to 
be  provable  under  the  first  clause. 

The  principal  cases  cited  in  support  of  this  contention  are  In  re  Smith 
(D.  C.)  146  Fed.  923,  and  Moch  v.  Market  St.  Nat.  Bank,  107  Fed. 
897,  47  C.  C.  A.  49,  which  hold  that  the  liability  of  a  bankrupt  indorser 
of  commercial  paper,  which  does  not  become  absolute  until  after  the 
filing  of  the  petition,  is  a  debt  founded  upon  contract  within  section 
63a  (4),  and  provable  against  the  bankrupt  estate  after  it  becomes  fixed 
-within  the  time  allowed  for  proving  claims. 

It  is  not  necessary  for  the  purposes  of  the  present  case  that  we 
should  go  so  far  as  to  dispute  the  conclusions  reached  in  these  deci- 
sions. While  a  contract  of  indorsement  is  contingent,  the  extent  of 
the  liability  is  at  all  times  ascertainable,  and  it  might  be  that  such  a 
contract  would  be  provable  without  it  following  that  an  indemnity  con- 
tract covering  possible  loss  of  rents — ^both  the  existence  and  extent  of 
the  liability  upon  which  are  uncertain  and  contingent — would  be  prov- 
able. 

The  present  bankruptcy  statute,  unlike — as  we  have  seen — ^the  acts 
of  1841  and  1867,  does  not  provide  for  the  proof  of  contingent  claims. 
Taking  the  fourth  subdivision  of  section  63a  as  being  independent  of 
the  first  subdivision,  still  there  is  nothing  to  indicate  that  it  was  in- 
tended to  embrace  wholly  contingent  demands.  Indeed,  it  is  only  by 
reading  section  63b — which  permits  the  liquidation  of  unliquidated  de- 
mands— in  connection  with  said  fourth  clause  of  63a,  that  any  ground 
is  shown  for  contending  that  a  claim  like  the  one  in  question  can  be 
proved.  But  this  construction  expands  the  provisions  of  section  63a 
by  those  of  63b,  and  it  is  well  settled  that  such  a  construction  cannot 
be  adopted.  Section  63b  adds  nothing  to  the  class  of  debts  provided 
under  63a.  It  merely  permits  the  liquidation  of  an  unliquidated  claim 
provable  under  the  latter  provision.  In  Dunbar  v.  Dunbar,  190  U.  S. 
340.  23  Sup.  Ct.  757,  47  L.  Ed.  1084,  the  Supreme  Court  of  the  United 
States  said : 

"Section  63a  provides  for  debts  which  may  be  proved,  which,  among  others, 
are:  (1)  •A  fixed  liability,  as  evidenced  by  a  Judgment  or  an  Instrument  in 
writing,  absolutely  owing  at  the  time  of  the  filing  of  the  petition  against  him, 
whether  then  payable  or  not,  with  any  Interest  thereon  which  would  have 
been  recoverable  at  that  date  or  with  a  rebate  of  interest  on  such  as  were  not 
then  payable  and  did  not  bear  interest* ;  (4)  'founded  upon  an  open  account, 
or  upon  a  contract  express  or  implied.'  In  section  63b  provision  is  made  for 
unliquidated  claims  against  the  bankrupt,  which  may  be  liquidated  upon  ap- 
plication to  the  court  in  such  manner  as  it  shall  direct,  and  may  thereafter 
be  proved  and  allowed  against  his  estate.  This  paragraph  *b,*  however,  adds 
nothing  to  the  class  of  debts  which  might  be  proved  under  paragraph  *a*  of 
the  same  section.  Its  purpose  is  to  permit  an  unliquidated  claim,  coming 
within  the  provisions  of  section  63a,  to  be  liquidated  as  the  court  should  di- 
rect. We  do  not  think  that  by  the  use  of  the  language  in  section  63a  it  was 
Intended  to  permit  proof  of  contingent  debts  or  liabilities  or  demands  the  val- 
uation or  estimation  of  which  it  was  substantially  impossible  to  prove." 

In  Dunbar  v.  Dunbar,  supra,  the  case  of  Moch  v.  Market  St.  Nat. 
Bank,  supra,  was  distinguished. 

But,  while  it  is  not  necessary,  in  order  to  reach  a  decision  in  this 
-case,  to  determine  whether  63a  (4)  is  subject  to  the  limitation  coor 
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tamed  in  63a  (1) — ^that  debts  to  be  provable  must  be  absolutely  owinjf 
at  the  time  of  filing  the  petition — we  think  it  the  better  view  that  it  is 
so  limited.  If  it  is  not  so  limited,  the  limitations  in  the  first  subdivision 
are  practically  of  no  effect.  All  claims  upon  instruments  in  writing 
not  provable  under  the  first  clause,  because  not  absolutely  owing  at 
the  time  of  the  petition,  might  be  proved  as  claims  founded  upon  a 
"contract  express  or  implied*'  under  the  fourth  clause,  if  no  limita- 
tions are  attached  to  the  latter.  We  cannot  regard  this  interpretation 
as  tenable.  We  think  that  the  different  clauses  of  63a  should  not  be 
considered  as  independent,  but  should  be  read  together,  and  that  the 
said  limitation  in  the  first  clause  should  be  considered  as  repeated  in 
the  fourth  clause.  This  interpretation  of  the  section  is  supported  by 
authority.  Thus  in  Re  Swift,  112  Fed.  316,  50  C.  C.  A.  270,  already 
referred  to,  the  Circuit  Court  of  Appeals  for  the  First  Circuit  said: 

"That  part  of  the  present  bankruptcy  act  which  descrlbeg  what  debts  may 
be  proved  does  not  repeat  at  all  points  the  words  'owing  at  the  time  of  the 
filing  of  the  petition.'  but  it  is  impossible  to  consider  it  other  than  as  thou^ 
it  did  thus  repeat  them/' 

And  in  Re  Adams  (D.  C.)  130  Fed.  381,  the  court  said: 

•  "But  a  creditor  cannot  prove  for  an  indebtedness  arising  between  the  filing 
of  the  Involuntary  petition  and  adjudication.  This  appears  from  the  analogy 
of  section  63a  (1).  (2),  (3).  and  (5),  as  applied  to  the  interpretation  of  clause 
(4).  In  clauses  (1)  and  (4),  for  example,  the  limit  of  time  must  be  the  same, 
inasmuch  as  clause  (4)  includes  clause  (1),  and,  if  clause  (4)  were  less  limited 
in  point  of  time,  the  limit  imposed  upon  clause  (1)  would  become  nugatory." 

For  these  reasons,  we  think  that  the  claim  of  the  appellant,  whether 
regarded  as  one  for  unaccrued  rent  or  for  indemnity  for  loss  of  rent, 
was  not  provable  against  the  bankrupt  estate  under  cither  section  63a 
(1)  or  63a  (4),  and  was  properly  expunged  by  the  District  Court. 

The  order  of  the  District  Court  is  affirmed,  with  costs. 


(181  Fed.  674.) 

In  re  HATS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  8^  1910.    On  Rehearing.) 

No.  1,970. 

1.  MoBTOAGES  (I  281*) — Chabacteb  of  MoBTaAQS— Pubchase-Monbt  Mobt- 

GAGE. 

Where  one  purchased  certain  property  subject  to  a  mortgage,  which  he 
assumed  and  agreed  to  pay  as  a  part  of  the  purchase  price,  the  mortgage, 
as  to  him,  became  a  purchase-money  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Deo.  Dig.  S  281. ♦] 

2.  Bankbuptct  (f  267*) Assets— Do  web  Intebest— What  Law  Govebns. 

The  dower  interest  of  a  banlinipt*s  wife  in  mortgaged  premises  sold  as 
a  part  of  the  bankrupt* •  estate  must  be  determined  in  accordance  with  th% 
state  law. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  fi  287.*1 

3.  Bankbuptct  (f  207»)-^A88ET8— Doweb. 

The  dower  interest  of  a  bankrupt*s  wife  in  mortgaged  real  estate,  sold 
as  a  part  of  the  bankrupt's  estate,  was  no  part  of  the  bankrupt's  assets 

•For  otber  cases  see  same  topic  A  i  hjjuber  in  Dec.  ft  Am.  Digs.  1907  to  date.  4  R^*r  Indexes 
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Since  Bankr.  Act  July  1,  1898,  c.  541,  §  70a,  cl.  5.  30  Stat.  565  (U.  S.  Comp. 
St.  X901,  p.  3451),  vestluK  title  of  the  bankrupt  in  his  trustee,  does  not 
purport  to  affect  the  wife's  interest. 

TEd?  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  267.*] 

4.  DowEB  (§  45*) — Assignment  for  Creditors. 

Under  Ohio  Rev.  St.  $$  5719.  6348,  6350f,  6350?:,  regulating  dower,  and 
voluntary  general  assignments  for  the  benefit  of  creditors,  the  dower  right 
of  an  insolvent's  wife  in  his  real  estate  is  not  impaired. 

[Ed.  Note. — For  other  cases,  see  Dower,  Dec.  Dig.  $  45.*] 

5.  Bankruptcy  (§  267*)— Mortgaged  Real  Estate— Surplus— Doweb. 

Ohio  Rev.  St.  i  4188,  provides  that  a  widow  who  has  not  relinquish- 
ed, or  been  barred  of  the  same,  shall  be  endowed  of  an  estate  for  life  in 
one-third  of  all  the  real  property  of  which  the  deceased  consort  was  seis- 
ed as  an  estate  of  inheritance  at  any  time  during  marriage,  and  in  one- 
third  of  all  the  real  property  of  which  the  deceased  consort,  at  decease, 
held  the  fee  simple  in  reversion  or  remainder.  Held^  that  where  land  of 
a  bankrupt,  subject  to  a  purchase-money  mortgage,  was  sold  by  the  bank- 
rupt's trustee,  the  bankrupt's  wife,  as  against  his  general  creditors,  was 
only  entitled  to  dower  in  the  surplus,  and  not  in  the  whole  proceeds,  pay- 
able out  of  such  surplus. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  fi  267. ♦] 

In  the  matter  of  bankruptcy  proceedings  against  Otho  L.  Hays. 
On  petition  of  Carrie  E.  Hays  to  review  an  order  awarding  her  dower 
in  the  surplus  of  the  proceeds  of  mortgaged  premises.     Affirmed. 

H.  M.  Roberts,  for  petitioner. 

W.  J.  Geer  and  J.  N.  Van  Deman,  for  respondent. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
•KNAPPEN,  District  Judge. 

WARRINGTON,  Circuit  Judge.  The  single  question  in  this  case 
is  whether,  as  respects  proceeds  of  sale  derived  from  real  property 
located  in  Ohio  and  sold  to  pay  a  purchase-money  mortgage  of  a  hus- 
band, and  as  against  the  husband's  creditors  except  such  mortgagee 
and  his  privies,  the  wife's  contingent  right  of  dower  extends  merely  to 
the  surplus  remaining  after  payment  of  such  mortgage  indebtedness 
or  to  the  whole  proceeds  and  payable  only  out  of  the  surplus. 

On  April  29,  1904,  Otho  L.  H^s  made  a  general  assignment  for 
the  benefit  of  his  creditors  under  the  laws  of  Ohio.  His  assignment 
was  subsequently  charged  against  him  as  an  act  of  bankruptcy,  upon 
which  he  was  adjudged  a  bankrupt  under  an  involuntary  petition. 
Thereupon  the  trustee  in  bankruptcy  filed  a  petition  for  sale  of  the 
bankrupt's  real  estate,  including  parcel  4,  situated  in  Columbus,  Ohio. 
Prior  to  his  assignment,  Hays  had  purchased  this  parcel  subject  to 
mortgage  in  favor  of  the  Bank  of  Westerville  for  $16,000,  and  had  as- 
sumed and  agreed  to  pay  the  same  as  part  of  the  purchase  price. 
Whether  the  mortgage  debt  was  due  either  on  the  date  of  Hays'  as- 
signment or  of  the  adjudication  in  bankruptcy  does  not  definitely  ap- 
pear, though  it  may,  we  think,  be  reasonably  inferred  that  it  had  ma- 
tured prior  to  the  first  date  alluded  to.  Hays'  assignee  paid  out  of  the 
income  of  the  estate  enough  to  reduce  the  mortgage  to  $14,431.67. 
The  trustee  in  bankruptcy  sold  the  property  for  $32,005,  and  out  of 

•For  oth%r  cmm  ■••  ■ame  topic  A  f  mvmbsb  In  Doo.  *  Am.  Diffi.  1907  to  dato,  *  Rep'r  IndoxM 
l(MC.CA.-42 
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this  sum  he  paid  the  balance  due  on  the  mortgage.    The  surplus  is  in 
his  hands. 

For  the  purposes  of  the  sale  Mrs.  Hays  waived  assignment  of  dower 
in  this  property  by  metes  and  bounds.  She  claims  that  her  inchoate 
right  of  dower  extends  to  the  entire  proceeds  of  sale  in  the  sense  that 
the  value  is  to  be  estimated  on  that  hypothesis,  but  that  as  against  the 
mortgagee  it  is  payable  only  out  of  the  surplus.  In  the  court  below 
her  right  was  restricted  to  the  surplus.  This  is  complained  of  as  errqr. 
The  surplus  is  greater  than  the  amount  of  Mrs.  Hays'  claim.  She 
has  brought  the  case  here  on  petition  for  review. 
V.  The  dower  interest  must  be  determined  by  the  law  of  Ohio.  The 
wife's  right  of  dower  was  no  part  of  the  estate  of  her  husband ;  and 
the  operative  words  of  clause  5,  section  70a,  of  the  present  bankruptcy 
act,  vesting  title  of  the  bankrupt  in  his  trustee,  do  not  purport  to  af- 
fect the  wife's  interests.  Act  July  1,  1898,  c.  541,  30  Stat.  565  (U. 
S.  Comp.  St.  1901,  p.  3451).  Porter  v.  Lazear,  109  U.  S.  84,  86,  3 
Sup.  Ct.  58,  27  L.  Ed.  865.  The  decision  in  that  case  was  made 
under  the  bankruptcy  act  of  1867  (Act  March  2,  1867,  c.  176,  14  Stat 
517).  No  allusion  was  in  terms  made  in  the  act  to  the  right  of  dower. 
The  only  reference  made  to  this  right  in  the  present  act  is  in  section  8. 
In  the  proviso  of  that  section  the  widow's  right  of  dower  is  preserved 
to  her  as  fixed  by  the  "law  of  the  state  of  the  bankrupt's  residence" 
in  the  event  of  his  death.  This  evinces  at  least  a  precautionary  pur- 
pose not  to  interfere  with  any  right  of  dower.  But,  after  all,  it  was 
only  declaratory  of  an  interpretation  which  the  act  would  have  received 
without  the  precaution. 

When  speaking  of  a  proviso  contained  in  the  bankruptcy  act  of  1841 
(Act  Aug.  19,  1841,  c.  9,  5  Stat.  440),  forbidding  any  construction  that 
would  "annul,  destroy  or  impair  any  lawful  rights  of  married  women, 
which  may  be  vested  by  the  laws  of  the  states  respectively,"  Jus- 
tice Gray  in  Porter  v.  Lazear  said  (page  89  of  109  U.  S.,  page  61  of 
3  Sup.  Ct.  [27  L.  Ed.  865])  : 

"  ♦  ♦  ♦  The  proviso  ♦  ♦  ♦  was  not  in  the  nature  of  an  exception 
to  or  restriction  ui)on  the  operative  words  of  the  act,  but  was  a  mere  declara- 
tion, inserted  for  greater  caution,  of  the  construction  which  the  act  must  have 
received  without  any  such  proviso,  and  that  the  omission  of  the  proviso  In 
the  recent  bankruptcy  act  does  not  enlarge  the  eflPect  of  the  assignment  or  of 
the  sale  in  bankruptcy,  so  as  to  include  lawful  rights  which  belong  not  to  the 
bankrupt,  but  to  his  wife." 

See,  also,  comments  upon  provision  relating  to  dower  in  the  present 
act;  Hanover  Nat.  Bank  v.  Moyses,  186  U.  S.  181,  190,  22  Sup.  Ct 
857,  46  L.  Ed.  1113;  In  re  McKenzie,  142  Fed.  383,  386,  73  C.  C.  A. 
483,  486;  Thomas  v.  Woods,  173  Fed.  585,  595,  97  C.  C.  A.  535,  545. 

It  is  not  claimed,  as  plainly  it  could  not  be,  that  the  general  assign- 
ment made  by  Hays  impaired  his  wife's  right  of  dower.  Sections 
5719,  6348,  6350f,  6350g,  Ohio  Rev.  St.  On  the  contrary,  it  is  ad- 
mitted that  Mrs.  Hays'  right  of  dower  is  vested  in  and  is  to  be  deter- 
mined upon  the  basis  either  of  the  surplus  or  entire  proceeds  of  sale. 
The  right  of  dower  in  Ohio  at  the  dates  in  question  in  this  case  was, 
as  it  now  is,  regulated  by  statute.    Section  4188,  Rev.  St.,  provides: 
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"A  widow  or  widower  who  has  not  relinquished  or  been  barred  of  the  same 
shall  be  endowed  of  an  estate  for  life  In  one-third  of  all  the  real  property  of 
which  the  deceased  consort  was  seised  as  an  estate  of  inheritance  at  any  time 
during  the  marriage,  and  in  one-third  of  all  the  real  property  of  which  the  de- 
ceased consort,  at  decease,  held  the  fee  simple  in  reversion  or  remainder. 
♦    ♦    ♦  •» 

It  IS  settled  in  Ohio  that : 

The  "contingent  right  of  a  wife,  during  her  husband*s  life,  to  be  endowed 
of  his  real  estate  at  his  death,  is  property  having  a  substantial  (and  ascertain- 
able) value."  Mandel  v.  McClave,  46  Ohio  St  407,  22  N.  E.  290,  5  L.  R.  A. 
519,  15  Am.  St  Rep.  627. 

When  determining  the  value  of  this  right  in  mortgaged  property, 
difficulty  is  met  in  trying  to  ascertain  the  precise  meaning  of  the 
phrase,  "real  property  of  which  the  deceased  consort  was  seised  as 
an  estate  of  inheritance  at  any  time  during  the  marriage."  Is  the 
value  to  be  estimated,  say  in  the  present  case,  according  to  the  legal 
estate  alone  or  according  to  the  legal  estate  and  beneficial  estate  to- 
gether, which  the  husband  held  in  his  own  right  in  real  property  at 
any  time  during  the  marriage?  In  considering  this  question,  it  is  to 
be  observed  that  no  claim  is  made  that  the  right  of  dower  can  prevail 
against  the  right  of  the  mortgagee  or  those  claiming  under  him,  where 
the  wife  either  has  or  has  not  released  dower  in  case  of  a  purchase- 
money  mortgage,  or  where  she  has  released  dower  in  case  of  a  mort- 
gage made  subsequently  to  acquisition  of  title  by  her  husband  to  se- 
cure his  individual  debt ;  but  the  contention  is  that  her  right  in  either 
case  is  superior  to  that  of  any  one  else. 

We  agree  with  the  court  below  in  treating  the  mortgage  in  this 
case  as  a  purchase-money  mortgage;  for,  under  the  rule  prevailing 
in  Ohio,  the  promise  of  Hays  to  assume  and  pay  the  mortgage  inured 
to  the  mortgagee  bank  and  those  claiming  under  it.  Poe  v.  Dixon,  60 
Ohio  St.  124,  54  N.  E.  86,  71  Am.  St.  Rep.  713.  Indeed,  we  do  not  un- 
derstand  that  there  is  any  controversy  as  to  the  nature  of  the  mortgage. 
Is  the  value,  then,  of  Mrs.  Hays'  right  of  dower  to  be  estimated  as 
though  she  were  dowable  of  the  whole  proceeds  or  of  the  surplus  only? 
In  Culver  v.  Harper,  27  Ohio  St.  464,  the  material  facts  were  analo- 
gous to  the  facts  disclosed  in  the  present  record.  Harper  had  prior  to 
his  marriage  bought  the  property  in  question  and  at  the  time  of  the 
purchase  had  given  a  mortgage  to  secure  balance  of  purchase  price. 
At  the  time  of  his  marriage  no  paf t  of  the  debt  was  due ;  but  the  mort- 
gage note  and  interest  matured  more  than  a  year  before  his  death. 
He  died  testate,  the  widow  refused  to  take  under  the  will,  and  the 
executors  found  it  necessary  to  sell  the  property  to  pay  the  balance  due 
under  the  mortgage.  After  paying  the  debt,  a  surplus  remained.  The 
question  was  stated  in  the  opinion  thus :  "Is  Lucinda  Harper  dowable 
of  this  surplus  alone,  or  of  the  whole  sum  for  which  the  mortgaged 
premises  sold?"  The  judges  of  the  court  concurred  in  holding,  as 
stated  in  the  syllabus : 

"The  widow  of  a  purchase-money  mortgagor,  mortgage  given  before  mar- 
riage, and  property  sold  by  executors  to  pay  the  mortgage  debt  is  not  dowable 
of  the  whole  proceeds,  but  only  of  the  surplus  remaining  after  satisfying  the 
mortgage.'* 
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The  principle  of  Culver  v.  Harper  was  followed  and  the  case  itself 
was  approved  in  Fox  v.  Pratt,  27  Ohio  St.  513.  The  judges  concurred 
in  holding,  as  stated  inithe  syllabus: 

"A  widow  is  dowable  of  the  surplus  remaining  after  tlie  payment  of  a  pur- 
chase-money mortgage." 

If  these  were  the  only  decisions  of  the  court  of  last  resort  in  Ohio 
upon  this  subject,  our  task  would  be  ended.  But  it  is  urged  by  coun- 
sel for  Mrs.  Hays  that  those  cases  are  inconsistent  with  and  in  effect 
overruled  by  Kling  v.  Ballentine,  40  Ohio  St.  391,  and  Mandel  v.  Mc- 
Clave,  supra.  The  ground  of  the  claim  is  that  the  first-named  cases 
were  founded  on  State  Bank  v.  Hinton,  21  Ohio  St.  509,  and  that  that 
case  was  overruled  in  Mandel  v.  McClave.  It  is  true  that  in  the 
Culver  and  Fox  Cases  reliance  was  placed  on  the  decision  in  State 
Bank  v.  Hinton,  but,  in  view  of  the  reasoning  of  the  court  and  of  other 
citations  made  in  the  decision  of  the  Culver  Case,  we  think  it  is  a  mis- 
take to  say  that  the  State  Bank  Case  alone  was  relied  on. 

It  is  important  next  to  consider  State  Bank  v.  Hinton  and  Mandel  v. 
McClave.  The  widow  in  the  former  and  the  wife  in  the  latter  case 
claimed  dower  interests  in  lands  of  the  respective  husbands  which  had 
been  mortgaged  in  each  instance  by  the  joint  action  of  husband  and 
wife.  Neither  mortgage  involved  purchase  money,  but  each  had  been 
given  to  secure  a  loan  made  exclusively  to  the  husband.  In  the  for- 
mer case  the  widow  was  held  (as  against  persons  claiming  under  the 
mortgagor's  grant  of  the  equity  of  redemption  without  joinder  of  his 
wife)  to  be  dowable  only  in  the  surplus  remaining  after  payment  of  the 
mortgage  indebtedness;  while  in  the  other  case  the  wife  was  allowed 
(as  against  judgment  creditors  of  her  husband)  to  recover  according  to 
an  estimate  based  upon  the  total  proceeds  of  sale.  If  in  the  later 
decision  State  Bank  v.  Hinton  was  not  overruled,  it  was  limited  and 
declared  to  be  simply  a  rulfe  of  property  to  be  applied  to  cases  coming 
within  its  exact  terms. 

The  last  two  paragraphs  of  the  syllabus  in  which  the  judges  con- 
curred in  Mandel  v.  McClave  are  as  follows : 

"Where  the  wife  has  Joined  In  a  mortgage  of  the  husband^s  lands  to  secure 
his  debt,  upon  a  judicial  sale  of  the  premises,  she  may  have  the  value  of  her 
contingent  right  of  dower  in  the  entire  proceeds  ascertained,  and  the  husband's 
entire  interest  therein  shall  be  exhausted  to  pay  the  debt  before  resorting  to 
the  interest  of  the  wife  therein. 

"The  release,  in  such  mortgage,  of  h^r  contingent  right  of  dower,  does  not 
inure  to  the  benefit  of  the  husband*s  subsequent  Judgment  creditors,  and,  as 
against  them,  the  ascertained  value  of'  her  contingent  right  of  dower  in  the 
entire  proceeds  of  the  sale  will  be  paid  to  her  out  of  the  balance  left  when  the 
mortgage  debt  is  paid,  before  any  part  thereof  wiU  be  distributed  to  them  on 
their  Judgment." 

Kling  v.  Ballentine  was  approved  in  Mandel  v.  McClave  and,  so 
far  as  pertinent  to  the  present  discussion,  is  like  that  case,  except 
that  in  the  former  the  widow's  right  of  dower  was  allowed  against 
claims  of  devisees.  The  decision  in  Mandel  v.  McClave  has  been 
approved  in  several  cases,  but  not  under  circumstances  requiring  more 
than  the  statement  that  they  show  adherence  to  the  doctrine  that  when 
the  dower  right  once  exists  it  cannot  be  affected  except  through  release 
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of  the  wife,  and  then  only  by  the  person  in  whose  favor  the  release  is 
made  and  those  claiming  under  him.  Finley  v.  Bank,  52  Ohio  St.  624, 
44  N.  E.  1135,  for  report  of  which  see  32  Wkly.  Law  Bui.  382;  Joyce 
V.  Dauntz,  55  Ohio  St  538,  552,  45  N.  E.  9a0;  Jewett  v.  Eeldheiser, 
68  Ohio  St.  523,  534,  67  N.  E.  1072. 

Thus  Culver  v.  Harper  and  Fox  v.  Pratt  on  the  one  hand,  and 
Mandel  v.  McClave  and  Kling  v.  Ballentine  on  the  other,  disclose  two 
distinct  classes  of  decisions  affecting  the  right  of  dower.  One  em- 
braces purchase-money  mortgages,  and  the  other  mortgages  executed 
by  husband  and  wife  to  secure  his  debts.  Under  the  first  class,  the 
dower  right  is  limited  to  the  surplus  remaining  after  payment  of  the 
mortgage ;  under  the  other,  that  right  extends  to  the  entire  proceeds. 
The  controlling  principle  of  all  of  the  decisions  we  have  considered, 
except  that  of  State  Bank  v.  Hinton,  would  appear  to  be  that  the  dow- 
able  interest  of  the  wife  or  widow  must  be  measured  by  the  beneficial 
interest  of  the  husband  in  the  real  property  of  which  he  was  seised  ia. 
his  own  right  at  the  date  of  the  mortgage,  and,  of  course,  during  the 
marriage.  If  the  husband's  legal  (or  inheritable)  estate  in  the  prop- 
erty was  held  subject  to  a  purchase-money  mortgage,  the  dowable  in- 
terest is  likewise  limited.  If  the  husband  possessed  an  unincumbered 
fee-simple  title,  the  dowable  interest  extends  to  the  whole  estate ;  and 
a  mortgage  of  such  property  by  the  husband  with  release  of  dower 
by  the  wife  to  secure  a  debt  of  his  own  entitles  her  to  the  rights  of  a 
surety,  and  to  her  original  dowable  interest  in  the  whole  property  or 
its  proceeds  when  the  debt  of  the  husband  is  paid. 

There  is  still  another  case  that  must  be  considered  before  deter- 
mining whether  this  classification  still  subsists.  In  Hickey,  Adm'r,  v. 
Conine.  71  Ohio  St.  548,  74  N.  E.  1137,  the  Supreme  Court  of  Ohio 
affirmed  without  report  the  decision  of  the  Ohio  Circuit  Court  reported 
in  6  Ohio  Cir.  Ct.  R.  (N.  S.)  3*21,  aftirming  the  decision  of  the  Common 
Pleas,  3  Ohio  N.  P.  (N.  S.)  209.  The  facts  of  the  case  are  not  suffi- 
ciently reported  below  to  disclose  the  precise  grounds  upon  which  the 
decisions  below  might  have  been  affirmed  by  the  Supreme  Court.  It 
appears,  however,  that  Conine  died  seised  of  property  which  he  had 
purchased  subject  to  a  mortgage  and  that  he  had  assumed  and  agreed 
to  pay  it  as  part  of  the  purchase  price.  His  administrator  filed  a  peti- 
tion in  the  probate  court  making  the  widow  a  party  for  the  purpose  of 
selling  this  real  estate  to  pay  debts  of  the  deceased.  The  property  was 
sold  and  the  widow  was  held  to  be  dowable  of  the  whole  proceeds,  and 
entitled  to  be  paid  out  of  the  surplus  accordingly.  The  widow  claimed 
a  right  of  subrogation  to  a  certain  sum  which  she  had  paid  on  account 
of  the  property,  but  this  was  denied  in  both  of  the  courts  below.  Thus 
the  only  question  determined  in  her  favor  in  any  of  the  courts  was 
the  one  stated  in  respect  of  the  dower.  If  we  are  right  in  our  inter- 
pretation of  the  mortgage  involved  in  the  case  under  review,  it  is 
plain  that  the  mortgage  in  question  in  the  Conine  Case  was  a  purchase- 
money  mortgage. 

It  would  seem  at  first  blush  that  the  Conine  Case  abrogated  the  clas- 
sification before  pointed  out,  and  so  placed  purchase-money  mortgages 
in  the  class  established  for  loan  mortgages.    But  is  this  the  necessary 
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consequence  of  that  decision?  It  is  true  that  in  the  opinion  of  the 
common  pleas  court  the  cases  of  Culver  v.  Harper  and  Fox  v.  Pratt 
are  criticised,  and  that  the  trial  judge  could  see  no  distinction  between 
the  right  of  dower  held  under  a  purchase-money  mortgage  and  that 
held  with  release  of  dower  under  an  ordinary  loan  mortgage.  While 
approval  of  the  common  pleas  opinion  is  expressed  in  the  Circuit  Court 
opinion,  yet  in  the  latter  much  stress  is  laid  on  the  fact  that  the  condi- 
tions of  the  Conine  mortgages  were  not  broken  at  the  time  of  his  de- 
cease. The  dower  interest  had  thus  become  consummate  and  in  that 
sense  had  vested.  What  force  may  be  rightfully  ascribed  to  this 
fact  we  do  not  undertake  to  say.  It  is  enough  to  state,  as  before 
pointed  out,  that  no  such  fact  appears  in  respect  of  the  Hays  mortgage. 
Furthermore,  it  does  not  appear  in  the  Conine  Case,  as  it  does  in  the 
present  case,  whether  the  estate  was  solvent  or  insolvent;  in  other 
words,  it  does  not  appear  whether  extending  the  basis  of  dowable  in- 
terest in  the  widow  beyond  any  beneficial  interest  ever  held  in  the  prop- 
erty by  Conine,  in  fact,  operated  prejudicially  or  not  to  others. 

But  it  is  to  be  observed  above  all  other  things  that  the  Supreme 
Court  must  have  found  some  facts  in  the  record  to  distinguish  the 
Conine  Case  from  Culver  v.  Harper  and  Fox  v.  Pratt ;  because  it  can- 
not be  presumed  that  the  court  would  have  suffered  those  cases  to  be 
overruled  without  mentioning  the .  fact.  More  than  this,  there  must 
have  been  in  the  estimation  of  the  judges  concurring  in  the  decision  of 
Mandel  v.  McClave  and  approving  the  Kling  Case  and  overruling 
State  Bank  v.  Hinton  a  substantial  distinction  between  those  cases  and 
the  cases  of  Culver  v.  Harper  and  Fox  V.  Pratt;  for  neither  of  the 
latter  cases  is  even  mentioned  in  the  Mandel  Case.  The  extent  alone 
of  beneficial  interest  residing  in  the  husband  at  the  date  of  an  ordinary 
loan  mortgage,  when  compared  with  the  extent  of  interest  of  a  hus- 
band under  a  purchase-money  mortgage  as  before  pointed  out,  is  a  dis- 
tinction plainly  to  be  deduced  from  the  Mandel  decision.  The  fact  also 
that  neither  the  Culver  Case  nor  Fox  Case  was  mentioned  in  the  Kling 
Case  likewise  indicates  that  the  concurring  judges  in  that  case  did  not 
regard  their  decision  as  in  conflict  with  the  underlying  principle  of  the 
Culver  and  Fox  Cases. 

It  will  not  escape  attention,  moreover,  that  there  was  no  room  for 
distinction  between  the  Mandel  Case  ^nd  the  cases  of  Culver  and  Fox 
upon  any  theory  of  the  difference  between  a  contingent  and  a  vested 
doAver  right ;  for  the  reason  that  the  facts  for  the  application  of  such 
a  distinction  were  present  when  State  Bank  v.  Hinton  was  overruled. 
True,  this  is  suggestive  of  closer  analogy  between  the  Conine  Case 
and  the  present  case;  but  this  only  strengthens  the  presumption,  as 
before  stated,  that  there  must  have  been  some  facts  in  the  record  of  the 
Conine  Case  to  distinguish  it  from  the  Culver  and  Fox  Cases.  We  are 
thus  constrained  to  believe  that  the  rule  of  decision  laid  down  in  those 
cases  has  not  been  overthrown,  and  that  the  present  case  is  governed 
by  that  rule.  It  is  therefore  unnecessary  to  pass  upon  the  contention 
that  in  respect  to  estates  of  insolvent  debtors  section  6350g,  Rev.  St. 
Ohio,  was  enacted  for  the  purpose  of  changing  the  rule  of  Mandel  v. 
McClave,  and  in  effect  restoring  that  of  State  Bank  v.  Hinton.    To  be 
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sure,  if  that  statute  is  open  to  that  contention  and  the  construction 
placed  upon  it  in  Holmes  Co.  v.  Book,  1  Ohio  N.  P.  58,  the  present  case 
is  obviously  distinguishable  from  the  Conine  Case.  But,  while  recog- 
nizing that  the  act  is  somewhat  persuasive  of  what  the  Legislature 
thought  the  law  to  be,  we  prefer  to  rest  our  conclusion  on  the  grounds 
before  stated. 

The  decision  below  must  therefore  be  affirmed,  with  costs. 

On  Rehearing. 

Petition  for  rehearing  denied,  on  the  ground  that  analysis  of  the 
record  in  Hickey,  AdmV,  v.  Conine,  accompanying  the  petition,  con- 
firms the  fact  relied  on  by  the  state  circuit  court  as  to  the  conditions  of 
the  Conine  mortgages. 


aSl  Fed.  681.) 

LYONS  V.  WESTWATER. 

(Circuit  Court  of  Appeals,  Tbird  Circuit    September  28,  1910.) 

No.  1,332. 

1.  Estoppel  (§  63») — National  Banks—Subscriptions  to  Stock— Liabil- 
ity OF  Stockholders. 

Officers  of  a  national  bank  may  not  bold  tbemselves  out  to  tbe  Comp- 
troller of  tbe  Curcency,  tbe  bank  examiners,  and  tbe  business  public  as 
original  subscribers  for  and  bolders  of  its  capital  stock,  wbicb  tbey  bave 
never  paid  for,  and  yet  escape  liability  on  obligations  given  for  such 
stock  by  a  secret  agreement  among  them  that  the  stock  shall  be  consid 
ered  as  belonging  to  the  bank,  and  not  to  the  one  to  whom  it  is  issued. 

[Ed.  Note. — For  other  cases,  see  Bstopp^,  Dec.  Dig.  §  63.*1 

Z  Bills  and  Notes  (8S  49,  637»)— Accommodation  Notbs— Liability  to  Bank 
AS  Indorsee. 

A  national  bank  desired  to  increase  its  capital  stock,  and,  having  failed 
to  sell  tbe  entire  issue,  which  was  necessary  before  it  could  do  business 
on  the  increased  capital,  in  accordance  with  an  agreement  between  the 
officers,  a  third  person  gave  his  note  for  the  price  of  the  remaining 
shares  to  one  of  the  directors,  who  Indorsed  and  delivered  the  same  to 
the  bank;  the  shares  being  issued  in  his  name.  The  maker  having  be- 
come insolvent,  defendant  was  induced  by  such  director  to  execute  his 
accommodation  note  to  the  director's  uncle,  who  indorsed  it,  and  it  was 
substituted  for  that  of  the  first  maker.  The  notes  were  carried  and  re- 
ported as  assets  of  the  bank  until  Its  failure ;  but  neither  maker  paid  any 
interest,  the  dividends  on  tbe  stock  being  applied  thereon.  The  cashier 
gave  defendant  a  letter  assuring  him  that  he  would  not  be  held  liable 
on  his  note.  Held,  in  an  action  by  the  receiver  on  a  renewal  of  defend- 
ant's note,  that  such  note  was  collectible,  if  given  for  the  accommodation 
of  the  director  and  his  associates,  and  not  of  the  bank,  and  that  such 
question  was  one  of  fact  for  the  Jury,  under  the  evidence. 

^  [Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  GO,  1862; 

Dec.  Dig.  §S  49,  537.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Action  by  Robert  Lyons,  receiver  of  the  Cosmopolitan  National 
Bank  of  Pittsburgh,  against  James  Westwater.  Judgment  for  de- 
fendant (173  Fed.  Ill),  and  plaintiff  brings  error.    Reversed. 

*For  other  cases  see  same  topic  &  9  ntjmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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F.  F.  Oldham  and  John  S.  Wendt,  for  plaintiff  in  error. 
E.  Y.  Breck  and  James  G.  Westwater  (James  M.  Butler,  of  counsel), 
for  defendant  in  error. 

Before  LANNING,  Circuit  Judge,  and  ARCHBALD  and  CROSS, 
District  Judges. 

LANNING,  Circuit  Judge.  This  action  is  on  a  promissory  note 
for  $37,500.  The  Circuit  Court  instructed  the  jury  to  render  a  ver- 
dict ior  the  defendant,  Westwater.  The  plaintiff,  Robert  Lyons,  re- 
ceiver of  the  Cosmopolitan  National  Bank,  assigns  the  instruction  as 
error.  It  appears  that  about  January  1,  1905,  the  Cosmopolitan  Na- 
tional Bank  decided  to  increase  its  capital  stock  from  $200,000  to 
$500,000.  The  3,000  shares  of  the  increase  were  offered  to  subscrib- 
ers at  $125  per  share.  After  all  but  300  of  the  shares  had  been  taken, 
one  J.  D.  Lyon  made  his  promissory  note  for  $37,500  (the  value  of  the 
300  shares  at  $125  per  share),  dated  July  5,  1905,  and  payable  on  de- 
mand to  the  order  of  F.  H.  McKinnie.  McKinnie  indorsed  the  note 
and  delivered  it  to  the  bank.  The  bank  thereupon  discounted  it,  en- 
tered the  proceeds  ($37,500)  to  the  credit  of  its  increased  capital  stock 
account,  and  in  due  course  issued  certificates  for  the  300  shares  either 
to  McKinnie,  John  McClurg.  or  A.  L.  Richmond — ^to  which  of  them 
is  not  clear.  On  July  13,  1905,  upon  a  report  to  him  by  the  bank  that 
the  increased  capital  stock  of  $300,000  had  all  been  paid  in,  the  Comp- 
troller of  the  Currency  issued  his  certificate  to  that  effect,  and  the 
bank  thereupon  commenced  to  do  business  on  the  basis  of  a  paid-up 
capital  of  $500,000.  McKitinie,  McClurg,  and  Richmond  were  mem- 
bers of  the  board  of  directors  of  the  bank,  and  had  agreed  amongst 
themselves,  and  with  the  cashier  and  certain  other  officers  of  the  bank, 
that  the  certificates  for  the  300  shares  should  be  issued  to  one  of  them 
and  delivered  to  the  cashier  for  sale  to  such  persons  as  might  be  in- 
duced to  purchase  them.  No  purchasers  were  ever  found.  The  note 
was  held  by  the  bank  until  February  24,  1907,  when,  Lyon  having  fail- 
ed in  business,  a  new  note,  made  by  the  defendant,  James  Westwater, 
and  indorsed  by  H.  R.  Bean,  was  substituted  for  the  Lyon  note.  The 
Westwater  note  was  several  times  renewed,  and  the  last  renewal  is 
the  one  now  in  suit.  The  Lyon  note  and  the  Westwater  notes  were 
carried  as  assets  of  the  bank  on  its  books  continuously  from  July  5, 
1905,  until  the  appointment  of  the  receiver  on  or  about  September  5, 
1908.  They  were  also  always  included  as  a  part  of  such  assets  in  the 
bank's  reports  to  the  Comptroller.  During  all  of  the  period  from  July 
13,  1905,  to  September  5,  1908,  the  dividends  on  the  300  shares  were 
returned  by  the  record  holder  of  the  shares  to  the  bank  and  applied 
by  it  to  the  interest  on  the  notes. 

It  is  contended  here  by  counsel  for  the  defendant,  Westwater,  that 
on  the  facts  above  stated  the  300  shares  were  always  the  property  of 
the  bank,  and,  consequently,  that  the  Westwater  note  now  in  suit  was 
in  the  hands  of  the  bank,  and  now  is  in  the  hands  of  its  receiver,  mere 
accommodation  paper  and  without  consideration.  We  think  this 
view  is  erroneous,  for  the  reason  that  it  assumes  that  the  officers  of 
a  bank  may  hold  themselves  out  to  the  Comptroller  of  the  Currency, 
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the  bank  examiners,  and  the  business  public  as  original  subscribers  for 
and  holders  of  a  part  of  its  capital  stock,  which  they  have  never  paid 
for,  and  yet  escape  liability  on  obligations  given  for  such  stock,  pro- 
vided there  is  a  secret  agreen^ent  amongst  the  officers  that  the  stock 
shall  be  considered  as  belonging  to  the  bank,  and  not  to  the  one  to 
whom  it  is  issued.  Such  a  rule  of  law  would  open  a  wide  door  to 
fraud.  We  think  there  is  nothing  in  principle  or  authority  to  support 
it.  Of  course,  a  bank  may  hold  paper,  issued  for  its  accommodation, 
on  which  it  can  never  recover.  But  the  Lyon  note  was  given  for  stock 
issued.  The  certificates  for  the  stock  were  probably  issued  to  McKin- 
nie  himself,  who  was  a  party  to  the  Lyon  note.  The  cashier  testifies 
that  he  thinks  the  certificates  were  issued  to  McKinnie,  and  McKinnie 
testifies  that  thev  may  have  been  issued  to  him. 

Section  5210^f  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p. 
3498)  requires  the  president  and  cashier  of  every  national  bank  to  keep 
at  all  times  a  full  and  correct  list  of  the  names  and  residences  of  all 
the  shareholders,  and  the  number  of  shares  held  by  each,  in  the  office 
where  its  business  is  transacted,  for  the  inspection  of  all  shareholders 
and  creditors  of  the  bank.  Presumably  such  a  list  was  kept  by  the 
president  and  cashier  of  the  Cosmopolitan  National  Bank  in  its  office, 
and  that  the  list  showed  that  certificates  for  5,000  shares  had  been  is- 
sued. Section  5142  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901, 
p.  3462)  provides  that  "no  increase  of  capital  stock  shall  be  valid  until 
the  whole  amount  of  such  increase  is  paid  in."  The  provision  of  sec- 
tion 5210  was  designed  to  furnish  to  the  public  dealing  with  the  bank 
a  knowledge  of  the  names  of  its  corporators  and  to  what  extent  they 
might  be  relied  on  as  giving  safety  to  dealing  with  the  bank.  Waite 
V.  Dowley,  94  U.  S.  527,  534,  24  L.  Ed.  181.  The  primary  object  of 
the  provision  of  section  5143  was  to  prevent  the  "watering"  of  stock; 
that  is,  to  prevent  banking  business  being  done  upon  the  basis  of  an 
increased  capital  which  did  not  in  fact  exist.  Scott  v.  Deweese,  181 
U.  S.  202,  210,  21  Sup.  Ct.  585,  45  L.  Ed.  822. 

By  a  trick  McKinnie  and  his  associates  induced  the  Comptroller  of 
the  Currency  and  the  bank's  creditors  and  other  stockholders  to  be- 
lieve that  the  whole  of  the  $300,000  of  increased  capital  had  been  paid 
to  the  bank  in  cash.  As  a  fact  $37,500  of  that  sum  was  not  paid  in 
cash.  The  Lyon  note  was  given  as  a  substitute  for  the  cash,  and  was, 
we  doubt  not,  a  valid  asset  in  the  hands  of  the  bank.  But  whether 
the  circumstances  under  which  Westwater  signed  the  note  now  in  suit 
sustain  his  defense  that  he  is  a  mere  accommodation  maker  for  the 
bank  is,  as  we  view  the  case,  not  a  question  of  law  for  the  court,  but 
a  question  of  fact  for  the  jury.  That  he  was  an  accommodation  mak- 
er, either  for  the  bank  or  for  McKinnie  and  his  associates,  is  certain. 
If  his  accommodation  was  to  McKinnie  and  his  associates,  the  receiver 
is  entitled  to  recover;  and  if  to  the  bank,  there  can  be  no  recovery. 
There  is  evidence  in  the  case  on  which  the  jury  might  have  rendered 
a  verdict  either  for  or  against  the  receiver.  The  testimony  of  McKin- 
nie and  of  Westwater  concerning  their  interview  at  the  time  West- 
water  signed  the  first  of  the  series  of  Westwater  notes  is  so  ambigu- 
ous that,  if  the  jury  had  been  left  free  to  draw  their  inferences  in  the 
case,  they  might  have  concluded  that  Westwater  understood  himself 
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to  be  an  accommodation  maker  and  Bean  to  be  an  accommodation  in- 
dorscr  for  McKinnie  and  his  associates,  and  not  for  the  bank. 

This  conclusion  leads  to  a  reversal  of  the  judgment.  There  is  in 
evidence  a  letter  from  the  cashier  of  the  bank  to  Westwater,  dated 
February  23,  1907,  concerning  the  first  of  the  Westwater  notes,  in 
which  the  cashier  said : 

"It  Is  explicitly  understood  that  there  is  no  liability  attached  to  you  [West- 
water]  for  this  note;  the  same  being  used  by  Mr.  McKinnie  as  a  substitute 
for  another  note." 

The  plaintiff  in  error  objected  to  the  admission  of  this  letter,  and 
error  is  assigned  thereon.  But  it  is  not  necessary  to  the  decision  of 
the  case  to  pass  upon  this  question.  If  no  proper  basis  was  laid  for 
its  admission,  it  may  possibly  be  done  en  a  new  trial. 

The  judgment  will  be  reversed,  and  the  record  remanded,  with  in- 
struction to  award  a  venire  de  novo.  The  plaintiff  in  error  is  entitled 
to  costs  in  this  court. 


MEMORANDUM  DECISIONS 


(181  Fed.  1021.) 

A.  C.  McdiURG  &  CO.  et  al.  v.  DOWIE.  (Circuit  Court  of  Appeals.  Ser- 
enth  Circuit.  June  7,  1910.)  No.  1,052.  Petition  to  Review  and  Revise  Order 
of  District  Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
John  H.  S.  Lee,  for  appellants.    Jacob  Newman,  for  respondent. 

PER  CURIAM.  Petition  to  review  and  revise  dismissed,  on  motion  of  re- 
spondent 


(181  Fed.  1021.) 

BRAY  et  al.  v.  UNITED  STATES  FIDELITY  &  GUARANTY  00.  et  al. 
(Circuit  Court  of  Appeals.  Fourth  Circuit  July  14,  1909.)  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  West  Virginia, 
at  Parkersburg.  Decree  of  Circuit  Court  reversed,  with  costs,  170  Fed.  689, 
96  C.  C.  A.  9.  William  M.  Hall,  J.  A.  Dupuy,  and  V.  B.  Archer,  for  appellants. 
B.  M.  Ambler,  for  appellees. 

PER  CURIAM.  Order  allowing  appeal  to  the  Supreme  Court  of  the  United 
States  filed. 


(182  Fed.  1022.) 

CALIFORNIA  DRIED  FRUIT  AGENCY  et  al.  v.  UNITED  STATES  CON- 
SOU  SEEDED  R.\ISIN  CO.  (Circuit  Court  of  Appeals,  Ninth  Circuit  Octo- 
ber 17,  1910.)  No.  1,836.  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Northern  Division  of  the  Southern  District  of  California.  Frederick 
S.  Lyon,  for  appellants.    John  H.  Miller  and  William  K.  White,  for  appellee. 

PER  CURIAM.  On  motion  of  John  H.  Miller,  counsel  for  the  appellee,  and 
it  appearing  to  the  court  that  this  cause  was  submitted  to  the  court  for  con- 
sideration and  decision  on  the  briefs  filed  by  counsel  in  the  cause  entitled 
Kings  County  Raisin  &  Fruit  Co.,  Appellant,  v.  U.  S.  Consolidated  Seeded 
Raisin  Co.  (No.  1,835  here)  182  Fed.  59,  in  which  latter  case  an  opinion  of 
this  court  was  filed,  and  a  decree  was  filed  and  entered  on  October  3,  1910, 
aflSrming  the  order  of  the  court  below,  ordered,  decree  of  the  court  below  here- 
in aflirmed,  with  costs  in  favor  of  the  appellee  and  against  the  appellants,  and 
that  a  decree  be  filed  and  entered  herein  accordingly. 
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aSl  Fed.  1021.) 

CHICAGO  MOTOR  VEHICLE  CO.  v.  AMERICAN  OAK  LEATHER  CO.  et 
lU.  (Circuit  Court  of  Appeals,  Seventh  Circuit.  June  7,  1910.)  No.  1,174.  On 
Petition  to  Review  and  Revise  Order  of  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois.  See,  also,  141  Fed.  618,  72  C.  C.  A.  576. 
S.  M.  Meeks  and  E.  E.  McKay,  for  appellant    Jacob  Newman,  for  respondents. 

PER  CURIAM.  Petition  to  review  and  revise  dismissed,  on  motion  of  re- 
spondent 


aSl  Fed.  1021.) 

In  re  HANYAN.  (Circuit  Court  of  Appeals,  Second  Circuit  July  5,  1910.) 
No.  331.  Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York.  In  the  matter  of  David  I.  Hanyan,  bankrupt 
From  an  order  of  adjudication  (180  Fed.  498),  the  bankrupt  appeals.  Affirmed. 
James  Jenkins,  for  appellant  Graham  Witschief,  for  appellee.  Before  LA- 
COMBE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  Affirmed,  upon  the  opinion  of  the  District  Judge.  180  Fed. 
49a 


(181  Fed.  1022.) 

H.  MUELLER  MFG.  CX).  v.  GLAUBER.  (Circuit  Court  of  Appeals,  Seventh 
Circuit  May  27,  1910.)  No.  1,699.  On  Petition  for  Leave  to  FUe  a  Bill  of 
Review.  See,  also,  169  Fed.  110.  A.  H.  Adams,  Chas.  E.  Pickard,  and  John 
L.  Jackson,  for  appellant  W.  Clyde  Jones  and  Chas.  C.  Llnthlcum,  for  re- 
spondent 

PER  CURIAM.    PeUtion  for  leave  to  file  a  bill  of  review  denied. 


(182  Fed.  1022.) 

HOUSTON  OIL  CO.  et  al.  v.  DRAKE  et  al.  (Circuit  C^urt  of  Appeals, 
Fifth  Circuit    November  5,  1910.)    No.  1.999.    On  rehearing. 

PER  CURIAM.  The  decree  below,  affirmed  by  the  decision  of  this  court 
(182  Fed.  202),  is  one  practically  and  substantially  dismissing  the  complain- 
ant's bill,  which,  as  amended  and  re-engrossed,  involved  only  the  title  to  tim- 
ber on  160  acres,  to  wit  the  land  claimed  by  the  Drakes.  The  remainder  of 
the  tract,  said  to  be  owned  by  McShane,  on  which  the  complainant  claims 
timber  rights,  was  not  Involved  in  the  case,  and  it  Is  not  affected  by  the  de- 
cree.   The  petition  for  rehearing  is  denied. 


(181  Fed.  1021.) 

JAMES  V.  STONE  &  CO.  (Circuit  Court  of  Appeals,  Fourth  Circuit  August 
13,  1910.)  No.  967.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  North  Carolina,  at  Wilmington,  in  Bankruptcy.  Decree 
of  District  Court  affirmed,  with  costs,  181  Fed.  476.  H.  L.  Stevens  and  Henry 
R  Miller,  for  appellant 

PER  CURIAM.  Order  allowing  appeal  to  the  Supreme  Court  of  the  United 
States  filed. 


aSl  Fed.  1022.) 

KARGES  et  al.  t.  UNION  PAC.  R.  CO.  (Circuit  Court  of  Appeals,  Eighth 
Circuit.  May  16,  1910.)  No.  3,326.  Appeal  from  the  Circuit-  Court  of  the 
United  States  for  the  District  of  Nebraska.  See,  also,  169  Fed.  459.  A.  M. 
Post,  for  appellants.    Edson  Rich,  for  appellee. 

PER  CURIAM.  Dismissed,  with  costs,  on  motion  of  appellee,  for  failure 
to  print  record  and  file  brief. 
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(181  Fed.  1022.) 

KAW  VALLEiT  DRAINAGE  DIST.  et  al.  T.  UNION  PAO.  R.  CO.  et  aL 
(Circuit  Court  of  Appeals,  Eighth  Circuit  Deceniber  21,  1909.)  No.  2,865. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas. 
Kepllnger  &  Trickett,  for  appellants.  I.  P.  Dana,  H.  A.  Scandrett^  B.  W. 
Scandrett,  It  W.  Blair,  M.  A.  Low,  O.  L.  Miller,  F.  H.  Wood,  Paul  E.  Walker, 
and  S.  W.  Moore,  for  api)ellee8. 

PER  CURIAM.  Dismissed,  on  motion  of  appellants,  without  costs  to  either 
party  in  this  court. 


(181  Fed.  1022.) 

KAW  VALLEY  DRAINAGE  DIST.  OF  WYANDOTTE  CJOUNTY,  KAN.,  et 
al.  V.  UNION  PAC.  R.  CO.  et  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
December  21,  1909.)  No.  2,785.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas.  See,  also,  163  Fed.  836,  90  C.  C.  A.  320. 
Kepllnger  &  Trickett,  for  appellants.  C.  F.  Hutchlngs,  O.  L.  Miller,  S.  W. 
Moore,  Fred  H.  Wood,  I.  P.  Dana,  M.  A.  Low,  Paul  E.  Walker,  N.  H.  Loomis, 
R.  W.  Blair,  and  H.  A.  Scandrett,  for  appellees. 

PER  CURIAM.  Dismissed,  on  motion  of  ai>pellants,  without  costs  to  either 
party  in  tliis  court 


(182  Fed.  1022.) 

In  re  LISK  MFG.  CO.  (Circuit  Court  of  Appeals,  Second  Circuit  Novem- 
ber 14,  1010.)  No.  4.  Petition  to  Review  Order  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  New  York.  Moses  Shire  and  Ed- 
ward I^  Jelllnek,  for  petitioner.  Bushnell  &  Kent  (R.  S.  Kent  of  counsel), 
for  respondents.     Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.    Order  affirmed. 


(181  Fed.  1022.) 

McCUE  et  al.  v.  NORTHWESTERN  MUT.  LIFE  INS.  CO.  et  al.  (Circuit 
Court  of  Appeals,  Fourth  Circuit.  October  29,  1909.)  No.  739.  In  Error  to 
the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Virginia, 
at  Lynchburg.  Judgment  of  Circuit  Court  reversed,  with  costs,  167  Fed.  435, 
93  C.  C.  A.  71.  Daniel  Harmon  and  G.  B.  Sinclair,  for  plaintiffs  In  error. 
William  H.  White  and  William  H.  White,  Jr.,  for  defendants  hi  error. 

PER  CURIAM.  Writ  of  certiorari  to  the  Supreme  Court  of  the  United 
States  presented,  and  cause  certified  to  the  Supreme  Court 


(182  Fed.  1022.) 

MARINE  IRON  WORKS  v.  WIESS.  (Circuit  Court  of  Appeals,  Fifth  Qr- 
cuit    April  15,  1910.)    No.  1,955.    On  rehearing. 

PER  CURIAM.  In  the  Judgment  rendered  in  this  case  in  this  court  at  this 
term  on  April  5,  1910  (177  Fed.  1003.  100  C.  C.  A.  667),  we  were  in  error  as  to 
the  amount  of  profit  received  by  Wless  on  the  Judicial  sale  of  the  John  II. 
Kirby,  and  omitted  to  provide  for  the  interest  thereon.  To  correct  the  error 
and  omission,  it  is  now  ordered  and  adjudged  that  our  said  Judgment  be 
amended  so  as  to  read  as  follows:  "It  is  therefore  ordered  that  this  cause  be 
remanded  to  the  Circuit  Court,  with  Instructions  to  give  plaintiff  below  10 
days  within  which  to  enter  a  remittitur  to  the  Judgment  in  the  sum  of  $2,970, 
with  legal  interest  thereon  from  July  21,  1903,  up  to  date  of  Judgment  If 
such  remittitur  is  entered,  the  said  Judgment  shall  stand  afllrmed ;  otherwise, 
the  Circuit  Court  shall  set  aside  the  said  Judgment  and  grant  a  trial  de  novo." 
It  Is  further  ordered  that  the  petition  for  a  rehearing  herehi  be  denied.  The 
costs  of  this  court  to  be  paid  by  the  defendant  in  error. 
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a82  Fed.  1023.) 

MONTGOMERY  LIGHT  &  WATER  POWER  CO.  T.  MILLER,  (arcult 
Court  of  Appeals,  Fifth  Circuit  November  3.  1910.)  No.  2,orA,  In  Error  to 
the  Circuit  Court  of  the  United  States  for  the  Middle  District  of  Alabama 
Ray  Rushton  and  W.  M.  Williams,  for  plaintiff  In  error.  Wm.  W.  Hill.  W.  A. 
Gunter,  and  Gaston  Gunter,  for  defendant  in  error.  Before  PARDEE  and 
SHELBY.  Circuit  Judges,  and  TOULMIN,  District  Judge. 

PER  CURIAM.  The  evidence  of  plaintiff  below  tended  to  show  that  the 
installment  of  electric  wires,  including  the  hanging  of  the  chandeliers,  in  the 
residence  of  J.  E).  Dowe,  was  by  the  authority  of  the  Montgomery  Light  & 
Water  Power  Company,  and  that  said  company  was  primarily  responsible  for 
negligence  In  relation  thereto.  While  there  is  some  evidence  tending  to  show 
that  the  electrician,  Mosely,  who  actually  did  the  work,  was  in  such  matters 
an  Independent  contractor,  the  weight  of  the  evidence  Is  the  other  way  as  far 
as  the  Dowe  installation  was  concerned.  The  peremptory  charge  to  find  for 
the  defendant  below  was  properly  refused.    Judgment  affirmed. 


(181  Fed.  1022.) 

POWHATAN  COAL  &  COKE  CO.  v.  NORFOLK  &  W.  RY.  CO.  (arcult 
Court  of  Api)eal8,  Fourth  Circuit.  March  5,  1910.)  No.  917.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Virginia,  at 
Lynchburg.  Decree  of  Circuit  Court  affirmed,  with  costs,  178  Fed.  266.  Chap- 
man  &  Gillespie  and  A.  B.  Hayes,  for  appellant.  Luelan  H.  Cocke,  John  H. 
Holt.  Joseph  I.  Doran,  and  Theodore  W.  Reath,  for  appellee. 

PER  CURIAM.  Order  granting  appeal  to  the  Supreme  Court  of  the  United 
States  filed. 


(182  Fed.  1023.) 

SIIELTON  V.  PRICEt  (Circuit  Court  of  Appeals,  Fifth  Circuit.  October 
31,  1910.)  No.  2,0*ia  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Alabama.  Lawrence  Cooper  and  Henry  A.  Brad- 
shaw,  for  appellant.  R  W.  Walker  and  E.  B.  Almon,  for  appellee.  Before 
PARDEE  and  SHELBY,  Circuit  Judges,  and  TX)ULMIN,  District  Judge. 

PER  CITRIAM.  A  majority  of  the  Judges  find  that  the  evidence  In  this 
case  supports  the  decree  below.  174  Fed.  801.  The  decree  Is  therefore  af- 
firmed. 


a82  Fed.  1023.) 

STANDARD  PAINT  CO.  v.  BIRD  et  al.  (Circuit  Court  of  Appeals,  Sec- 
ond Circuit  October  17,  1910.)  No.  32.5.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York.  M.  B.  May  and 
W.  Quinby,  for  appellants.  Kenyon  &  Kenyon  (Alan  D.  Kenyon,  of  coun- 
sel), tor  appellee.     Before  LACOMBE,  WARD,  and  NOTES.  Circuit  Judges. 

PER  CURIAM.  Decree  affirmed,  with  costs,  on  the  opinion  of  the  Circuit 
Court 


(181  Fed.  1022.) 

TREDEGAR  CO.  V.  PRITCHARD.  (Circuit  Court  of  Appeals,  Fourth  Cir- 
cuit July  13,  1909.)  No.  914.  On  petition  for  a  writ  of  mandamus  requiring 
the  allowance  of  an  appeal  from  a  decree  entered  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Virginia  on  March  13,  1908.  in  case 
of  the  Seaboard  Air  Line  Ry.  Co.  v.  Continental  Trust  Co.  Wyndham  R. 
Meredith,  tot  petitioner. 

PER  CURIAM.    Petition  for  mandamus  dismissed,  on  motion  of  petitioner. 


t  Rehearing  denied  December  18,  1910. 
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(181  Fed.  1023.) 

AVESTFELDT  et  al.  v.  NORTH  CAROLINA  MINING  CO.  (Circuit  Court 
of  Appeals,  Fourth  Circuit.  June  12,  1909.)  No.  745.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  IMstrlct  of  North  Carolina, 
at  Ashevllle.  Decree  of  Circuit  Court  reversed,  with  costs,  166  Fed.  706,  92 
C.  C.  A.  378.  See,  also,  177  Fed.  132,  100  C.  C.  A,  552.  F.  A.  Sondley,  JuUos 
C.  Martin,  Alf.  S.  Barnard,  and  D.  Ralph  MUlard,  for  appellants.  James  H. 
Merrlmon,  Charles  A.  Moore,  J.  J.  Hooker,  and  Hannls  Taylor,  for  appellee. 

PER  CURIAM.    Order  allowing  appeal  to  the  Supreme  Court  filed. 


(181  Fed.  1023.) 

WINGBRT  V.  FIRST  NAT.  BANK  OF  HAGERSTOWN,  MD.,  et  aL  (Cir- 
cuit Court  of  Appeals,  Fourth  Circuit  December  17,  1909.)  No.  937.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland,  at 
Baltimore.  Decree  of  Circuit  Court  affirmed,  with  costs,  175  Fed.  739,  99  C. 
C.  A.  315.  H.  F.  Wlngert  and  Miller  Wlngert,  for  appellant  Charles  A.  Ldttle 
and  George  R.  Galther,  for  api>ellees. 

PER  CURIAM.  Order  allowing  appeal  to  the  Supreme  Court  of  the  United 
States  filed. 


(181  Fed.  1023.) 

WRIGHT  et  al.  v.  ST.  LOUIS  &  S.  W.  RY.  CO.  (Circuit  Court  of  Appeals, 
Eighth  Circuit  June  6,  1910.)  No.  3,389.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  Arlcansas.  See,  also,  175  Fed. 
845.    Henry  Moore,  Jr..  for  appellants. 

PER  CURIAM.  Appeal  dismissed,  without  costs  to  either  party  in  Uiis 
court,  on  motion  of  appellant 


End  of  Cases  nr  Vol.  104. 
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ABETTORS. 

Criminal  reBponsibility,  see  Criminal  Law,  $  59. 

ABUTTING  OWNERS. 

Compensation  for  takinji;  of  or  injury  to  lands 
or  easements  for  public  use,  see  Eminent  Do- 
main, I  103. 

ACCEPTANCE. 

Of  lease,  by  trustee  in  bankruptcy,  see  Bank- 
ruptcy, I  255. 
Of  performance  of  contract,  see  Contracts,  § 

ACCESSORIES. 

Criminal  responsibility,  see  Criminal  Law,  |  59. 
Testimony   of  accomplices,  see  Criminal   Law, 
§  510. 

ACCIDENT. 

Cause  of  death,  see  Death,  §§  58-99. 

ACCOMMODATION  PAPER. 

S«e  Bills  and  Notes,  {{  49,  537. 

ACCOMPLICES. 

Criminal  responsibility,  see  Criminal  Law,  §  59. 
Testimony,  see  Criminal  Law,  §  510. 

ACCORD  AND  SATISFACTION. 

See  Payment. 

ACCOUNT. 

Accountinf?  by  trustees  in  bankruptcy,  see 
Bankruptcy,  §  3G5. 

ACCUSATION. 

Of  crime,  indictment  or  information,  see  In- 
dictment and  Information. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  Evidence,  §  244. 

ACTION. 

Damaj^ee  recoverable,  see  Damages. 
Jurisdiction  of  courts,  see  Courts. 
Presumptions  as  to  judicial  proceedings,  see  Ev- 
idence, §  82. 


Actions  between  parties  in  particular  relations. 
See  Master  and  Servant,  §§  252-289. 
Mortgagor  and  mortgagee,  see  Mortgages,  §  52G. 

Actions  by  or  against  particular  classes  of  per- 

sons. 
See  Carriers,  $$  316,  347 ;   Master  and  Servant, 

§1  252-289. 
Mortgagors  or  mortgagees,  see  Mortgages,  §  52G. 

Actions  relating  to  particular  species  of  prop- 
erty or  estates. 
See    Patents,    §§    297-324;     Trade-Marks    and 

Trade-Names,  §§  84-98. 
Mortgaged. property,  see  Mortgages,  §  526. 

Particular  causes  or  grounds  of  action. 

See  Collision.  §§  115-154;  Death.  §§  58-99; 
False  Imprisonment,  §  20;  lAbel  and  Slan- 
der, §§  101-123 ;    Money  Keceived. 

Bonds  in  general,  see  Bonds,  §  128. 

Breach  of  contract,  see  Contracts,  §  353. 

Breach  of  contract  of  transportation,  see  Car- 
riers, §  69. 

Infringement  of  patent,  see  Patents,  §f  297- 
324. 

Infringement  of  trade-mark  or  trade-name,  see 
Trade-Marks  and  Trade-Names,  §§  84-98. 

Injuries  to  passengers,  see  Carriers,  §J  316,  347. 

Injuries  to  servants,  see  Master  and  Servant,  §§ 
252-289. 

I^ss  of  or  injuries  to  cargo,  see  Shipping,  §  132. 

Negligence  in  general,  see  Negligence,  §  136. 

Neglipence  of  master,  see  Master  and  Servant, 
§§  252-289. 

Services,  and  materials  furnished  incident  there- 
to, see  Work  and  Labor. 

Usurious  contract,  see  Usury,  §  115. 

Particular  forms  of  special  relief* 

Enforcement  of  maritime  liens,  see  Maritime 
Liens,  §§  60-68. 

Enforcement  of  regulations  in  respect  to  inter- 
state  transportation,   see   Carriers,    §  34. 

Foreclosure  of  mortgage,  see  Mortgages,  $  526. 

Quieting  title  to  mining  land,  see  Mines  and 
Minerals,  §  12.5. 

Rescission  of  insurance  policy,  see  Insurance, 
§  249. 

Setting  aside  sale  in  bankruptcy,  see  Bank- 
ruptcy, §  2(;9. 

Particular  proceedings  in  actions. 
See  Costs;    Dismissal  and  Nonsuit;    Evidence; 

Judgment ;   Lis  Pendens ;   Parties ;    Pleading ; 

Reference ;    Trial. 
Assessment  of  damages,  see  Damages,  §  208. 
Sales  under  judgment,  order,  or  decree  of  court, 

see  Mortgages,  §  526. 
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Proceedingi  in  eweroUe  of  $pecial  or  limited 
jurisdiction*. 
Criminal  prosecutions,  see  Criminal  Law. 
Enforcement   of   maritime   liens,  see   Maritime 

Liens,   §S  60-C8. 
Suits  in  admiralty,  see  Admiralty ;   Collision,  ff 

115-154. 
Suits  in  equity,  see  Equity. 

Revicic  of  proceedingi. 

See  Appeal  and  Error;   New  Trial. 

n.  NATURE  AND  FORM. 

Adoption  by  federal  courts  of  practice  of  state 
courts,  see  (Courts,  §  342. 

Waiver  of  crime  to  assert  claim  against  bank- 
rupt's estate,   see  Bankruptcy,  §  314. 

5  28.  In  case  of  embezzlement  or  misap- 
propriation of  funds,  the  person  defrauded  may 
at  his  option  assert  a  demand  as  on  an  implied 
contract  to  repay.— Burgoyne  v.  McKillip,  590. 

S  30.  A  suit  in  equity  charging  defendant 
with  wrongfully  asserting  claim  to  property,  and 
praying  for  an  injunction  against  cutting  of  the 
timber  and  for  damages  held  one  for  money  had 
and  received.— Houston  Oil  Co.  of  Texas  v. 
Drake,  508. 

ACTS. 

See  Statutes. 


ADJUDICATION. 


Decisions  of  courts  in   general,  see   Courts,   { 

107 ;    Judgment. 
Operation  and  effect  of  formej:  adjudication,  see 

Judgment,  %  008. 

ADMINISTBATION. 

Of  estate  of  bankrupt,  see  Bankruptcy,  {{  255- 

203. 
Of  public  finances,  see  Counties,  {  171. 

ADMIRALTY. 

See    Collision;     Maritime    Liens;     Shipping; 

Towage. 
Enforcement   of   maritime   lien,    see    Maritime 

Liens,  §§  00-08. 

Vni.  DECREE    AND    ENFORCEMENT 
THEREOF. 

§  99.  A  court  of  admiralty  which  has  or- 
dered the  sale  of  a  libeled  vessel  by  the  mar- 
shal at  public  auction  is  without  authority  to 
accept  in  open  court,  or  to  authorize  the  mar- 
shal to  accept,  a  private  bid  therefor.— Lam- 
bert's Point  Towboat  Co.  v.  United  States.  598. 

I  99.  Evidence  held  sufficient  to  warrant  a 
court  of  admiralty,  in  the  exercise  of  its  discre- 
tion, in  setting  aside  a  sale  of  a  vessel  made 
under  its  order  in  a  proceeding  by  the  owner 
for  limitation  of  liability,  on  the  ground  of  in- 
adequacy of  price.— I^mbert's  Point  Towboat 
Co.  V.  United  States,  598. 


IX.  APFEAI.. 

jl  118.  The  finding  of  a  commissioner  in  ad- 
miralty on  a  question  of  fact,  confirmed  by  the 
court,  has  every  reasonable  presumption  in  its 
favor,  and  an  appellate  court  is  not  justified  in 
setting  it  aside  or  modifying  it,  unless  clearly 
erroneous.— United  S.  S.  Co.  v.  HaskioB,  426. 

ADMISSIONS. 

As  evidence,  see  Evidence,  {  244. 

ADULTERATION. 

Regulation   of   manufacture,  sale,   and    use  of 
articles  of  food  or  drink  in  general,  see  Food. 

ADVERSE  POSSESSION. 

Acquisition  of  water  rights  by  prescription,  see 
Waters  and  Water  Courses,  {  144%. 

n.   OFERATION  AND  EFFECT. 

(A)  Extent  of  Possession. 

I  97.  To  give  a  squatter  title  to  IGO  acres 
of  land  by  adverse  possession  for  10  years,  un- 
der Rev.  St.  Tex.  1895,  arts.  3343,  3344,  3347- 
3349,  where  he  has  actually  occupied  bat  a  few 
acres,  it  must  appear  that  he  claimed  certain 
designated  land  in  addition,  amounting  to  160 
acres  in  all ;  otherwise,  his  right  is  limited  to 
the  land  occupied.— Houston  Oil  Co.  of  Texas 
V.  Jenkins,  59o. 

AFFIDAVITS. 

False  affidavit,  see  Perjury. 

AFFREIGHTMENT. 

Contracts,  see  Shipping,  {  108. 

AGE. 

I>eclaration8  or  family  records  and  reputation 
as  to  age,  see  Evidence,  §  288. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

Drainage  of  lands,  see  Drains. 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  Criminal  Law,  {  59. 

ALIENS. 

n.  EXCLUSION  OB  EZPiriiSION. 

I  21.  Immigration  Act  Feb.  20.  1907,  c.  1134. 
S§  20,  21,  43.  34  Stat  904,  905.  911  (U.  S. 
Comp.  St  Supp.  1909.  pp.  459.  4<»).  held  not 
to  affect  the  previous  special  provisions  of  Chi- 
nese Exclusion  Act  Sept.  13.  1888.  c.  1015.  H 
7.  13,  25  Stat  477,  479  (U.  8.  Comp.  St.  1991, 
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pp.  1314,  1317),  for  deporting  Chinese  laborers. 
—Wong  You  V.  United  States,  535. 

TV.  NATTJliALIZATIOy, 

I  68.  Under  Act  CJong.  June  29,  1906.  c. 
3592,  34  Stat.  596  (U.  S.  Comp.  St.  Supp.  1909, 
p.  477),  relating  to  the  naturalization  of  aliens, 
where  one  or  more  of  the  witnesses  posted  can- 
not be  produced,  the  court,  after  a  showing  of 
petitioner's  inability  to  produce,  may  authorize 
Bubpcena  of  other  witnesses  whose  names  have 
not  been  posted.— United  States  v.  Ojala,  491. 

S  68.  Act  Cong.  June  29,  1906,  c.  3592,  34 
Stat.  596  (U.  S.  Comp.  St.  Supp.  1909,  p. 
477),  relating  to  naturalization  of  aliens,  and 
requiring  notice  of  the  petition  for  90  days, 
h^td  applicable  to  an  alien  applying  for  citizen- 
ship under  Act  Cong.  June  26.  1894,  c.  165.  28 
Stat.  124  (U.  S.  Comp.  St  1901,  p.  1332).— 
United  States  v.  Peterson,  571. 

AMBIGUITIES. 

Parol  or  extrinsic  evidence  to  construe  am- 
biguous instruments,  see  Evidence,  f|  448- 
460. 

AMENDMENT. 

Of  pleading,   see  Equity,  §   267;   Pleading,  §§ 

23f$-249. 
Review  of  discretionary  rulings,  see  Appeal  and 

Error,  §  959. 

ANIMALS. 

See  Game. 

ANTICIPATION. 

Of  invention,  see  Patents,  |  54. 

APPEAL  AND  ERROR. 

See   New  Trial. 

Appellate  jurisdiction  of  United  States  Circuit 
Courts  of  Appeals,  see  Courts,  §  405. 

Costs  OD  appeal  or  error  in  general,  see  Costs, 
I  238. 

Practice  in  federal  courts,  see  Courts.  S  356. 

Review  in  admiralty,  see  Admiralty,  |  118. 

Review  in  bankniptcy  proceedings,  see  Bank- 
ruptcy, ff  467,  468. 

Review  in  suit  for  infringement  of  patent,  see 
Patents,  |  324. 

Review  of  assessment  for  public  improvements. 
see  Drains,  f  82. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  H  1058-1153. 

XV.  lUGHT  OF  REVIEW. 

(A)  Persona  Entitled. 

I  151.  Parties  who  have  secured  all  the  re- 
lief they  seek  cannot  appeal  or  sue  out  a  writ 
of  errorj  nor  can  they  by  assigning  cross-errors 
confer  jurisdiction  on  an  appellate  court  to 
consider  alleged  erroneous  rulings  not  other- 
wise prejudicial.— Midland  Valley  R,  Co.  v. 
Fulgham,  151. 


V.   PRESEKTATIOH    AHD    RESERVA- 
TION ly  LOWER  COURT  OF 
GR017ND8   OF  REVIEW. 

Criminal   prosecutions,    see   Criminal    Law,   {{ 
1053-1059. 

(A)  iKsnea  and  (|ve«tlons  In  liower  Conrt. 

J  160.  A  point  asserted  in  support  of  an  as- 
signment of  error  will  not  be  reviewed  on  ap- 
peal when  it  was  not  presented  to  the  trial 
court.— Oregon  R.  &  Nav.  Co.  v.  Dumas,  641. 

S  170.  The  constitutionality  of  a  state  stat- 
ute, on  which  plaintiff  was  permitted  to  re- 
cover, cannot  be  attacked  for  the  first  time 
in  the  Circuit  Court  of  Appeals.— Western  Un- 
ion Telegi»aph  Co.  v.  Winland,  439. 

(B)  Objections  nmd  Motlona,  and  Rnllnv* 

Thereon. 

I  185.  The  Circuit  Court  of  Appeals  of  its 
own  motion  will  inquire  whether  the  trial  court 
had  jurisdiction  of  the  controversy.— Hare  v. 
Birkenfield,  335. 

S  231.  An  objection  to  expunging  matter 
from  a  paragraph  admitted  in  evidence  over  ob- 
jection cannot  oe  reviewed,  where  objector  did 
not  ask  to  have  that  matter  read.— Mann  v. 
Dempster,  110. 

(C)  Exception*. 

Criminal    prosecutions,   see    Criminal   Law,    §| 
10r)3-1059. 

§  273.  Where  an  instruction  states  a  specific 
proposition  of  law  on  a  particular  subject  ob- 
viously with  deliberation  and  not  inadvertently, 
a  general  exception  to  the  charge  on  that  sub- 
ject is  sufficient  to  challenge  the  correctness  of 
such  proposition.— Pritchett  v.  Sullivan,  624. 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(C)  Necessity'  of  Bill  of  Exceptions,  Case, 

or  Statement   of  Facts. 

S  548.  Where  the  writ  of  error  challenges 
the  rulings  of  the  Circuit  Court  on  exceptions  to 
the  referee's  report  in  an  action  at  law,  a  bill 
of  exceptions  setting  forth^  the  evidence  is  in- 
dispensable on 
Trower  Bros.  Co. 

XI.  ASSIGNMENT  OF  ERRORS. 

S  724.  Where  a  motion  to  direct  a  verdict  for 
insufficiency  of  the  evidence  is  denied,  an  assign- 
ment of  the  denial  as  error  held  sufficient  to 
raise  question  on  review,  without  statement  of 
the  reasons  why  it  is  erroneous.— Chicago,  M.  & 
St.  P.  Ry.  Co.  V.  Bennett,  309. 

S  732.  An  assignment  of  error  that  the  court 
erred  in  overruling  defendant's  motion  for  a 
new  trial  is  too  indefinite  to  be  considered  on 
appeal.— Western  Union  Telegraph  Co.  v.  Win- 
land,  439. 

i  733.  An  assignment  of  error  that  the  court 
erred  in  entering  judgment  for  plaintiff  against 
the  defendant  is  too  indefinite  to  be  considered 
on  appeal.— Western  Union  Telegraph  Co.  v. 
Winland,  439. 


;§?r 


For  casta  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topic  and  section  (f )  NUMBER 


Digitized  by  VjOOQ IC 


Appeal  and  Error 


104  C.  C.  A.  REPORTS. 


686 


XVI.  BEVIEW* 

Bankruptcy  proceedings,  see  Bankruptcjr,  $  467. 
Criminal    prosecutions,    see    Criminal    Law,    § 

1153. 
In  admiralty,  see  Admiralty,  {  118. 

(A)  Scope  and  Bxtent  in  General. 

§  843.  In  a  suit  to  restrain  a  postmaster 
from  depriving  complainant  of  the  right  to  send 
its  publication  by  mail  at  second-class  rates, 
whether  the  Postmaster  General  erroneously 
determined  complainant*s  original  right  as  one 
of  original  application  for  entry  and  annulled 
the  same  without  hearing  held  moot  questions. 
—Lewis  Pub.  Co.  v.  Wyman,  453. 

(B)  Presumption*. 
§  924.  The  legal  presumption  on  appeal,  in 
the  absence  of  evidence  in  the  bill  of  exceptions, 
is  that  a  referee  in  an  action  at  law  conformed 
to  the  statute  of  the  state  as  to  returning  the 
evidence.— Boatmen's  Bank  v.  Trower  Bros.  Co., 
314. 

(F)    Discretion  of  Loiver  Conrt. 

§  959.  Exercise  of  discretion  on  application  to 
file  an  amended  petition  after  sustaining  a  de- 
murrer to  the  original  petition  will  not  be  in- 
terfered with  unless  plainly  abused.— McKemy 
v.  Supreme  Lodge  A.  O.  U.  W.,  117. 

(G)  Q^nestions  of  Fact,  Verdicts,  and  Find- 
ings. 

§  1004.  The  size  of  a  verdict  for  plaintiff 
in  libel  is  not  reviewable  in  the  Circuit  Court 
of  Appeals.- Mann  v.  Dempster,  110. 

(H)  Harmless  Brror. 

§  1033.  Any  error  against  defendant  in  libel 
in  expunging  matter  from  a  paragraph  admit- 
ted in  evidence  was  harmless,  where  the  matter 
contained  allusions  which  would  have  tended  to 
inflame  the  jury  against  him.— Mann  v.  Demp- 
ster, 110. 

(I)  ESrror  IVaived  in  Appellate  Conrt. 

§  1078.  Assignments  of  error  not  discussed 
in  plaintiff  in  error's  brief  need  not  be  re- 
viewed.—Mann  V.  Dempster,  110. 

§  1078.  Where  plaintiff  in  error's  brief  does 
not  contain  a  specification  of  errors,  as  required 
by  Court  of  Appeals  Rule  24  (150  Fed.  xxxiii, 
79  C.  C.  A.  xxxiii),  and  does  not  discuss  any  of 
the  errors  assigned,  they  will  not  be  considered. 
—Western  Union  Telegraph  Co.  v.  Winland, 
439. 

(K)   Snbseqnent  Appeals. 

§  1097.  All  questions  of  law  determined  on 
a  former  writ  of  error  become  the  law  of  the 
case  for  the  court  of  appeals  on  a  second  writ 
of  error,  provided  the  facts  remain  substan- 
tially the  same.— National  Surety  Co.  v.  Kan- 
sas City  Hydraulic  Press  Brick  Co.,  494. 

XVII.  DETERBnNATION  AND  DISPO- 
SITION  OF   CAUSE. 


(D)  Reversal. 


pe 


S  1166.    Where,  on  appeal  to  a  federal  ap- 
ellate court,   jurisdiction  of  the   court  below 


does  not  affirmatively  appear,  St  is  iQCumbent 
on  the  court  of  its  own  motion  to  reverse,  with- 
out reviewing  the  merits. — Newcomb  v.  Bur- 
bank,  164. 

(F)  Mandate    and    Proeeedlnara    <n    L*ow^er 
Conrt. 

{  1195.  All  questions  of  law  determined  on 
a  former  writ  of  error  become  the  law  of  the 
case  for  the  trial  court,  provided  the  facts  re- 
main substantially  the  same.— National  Surety 
Co.  v.  Kansas  City  Uydraulic  Press  Brick  Co^ 
494. 

APPLICATION. 

For  new  trial,  see  New  Trial,  {  117. 
For  patent,  see  Patents,  §  112. 
Of  proceeds  of  sale  of  bankrupt's  property,  set 
Bankruptcy,  §  267. 

APPRAISERS. 

In  bankruptcy,  purchase  of  bankrupt's  assets, 
see  Bankruptcy,  §  263. 

APPROPRIATION. 

Of  property  to  public  use,  see  Eminent  Domain. 
Of  water  rights,  see  Waters  and  Water  Cours- 
es. f§  2-21,  144%. 

APPROVAL 

By  architects,  arbitrators,  or  others  of  work 
done  under  contract,  see  Contracts,  §  289. 

ARBITRATION  AND  AWARD. 

See  Reference. 

Approval  or  certificate  of  architects,  arbitra- 
tors, or  others  of  performance  of  contract,  see 
Contracts,  §  289. 

ARCHITECTS. 

Approval  or  certificate  of  architects,  arbitrators, 
or  others  of  performance  of  contract,  see  Con- 
tracts, §  289. 

ARREST. 

Illegal  arrest,  see  False  Imprisonment. 
n.   ON  CBIMIKAIi  CHABGES. 

I  63.  Under  the  rule  of  the  common  law,  in 
force  in  states  where  not  changed  by  statute, 
public  officers  specially  charged  with  the  enforce- 
ment of  the  laws  and  the  preservation  of  the 
peace  may  lawfully  arrest  without  a  warrant 
and  without  view  of  the  crime,  when  they  have 
reasonable  ground  for  believing  that  a  felony 
has  been  committed.— Pritchett  v.  Sullivan,  624. 

ASSESSMENT. 

Of  damages  in  general,  see  Damages,  {  20S. 
Of  exnenses  of  public  improvements,  see  Drains, 
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ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  H  724-733. 

ASSIGNMENTS. 

In  bankruptcy,  see  Bankruptcy,  §{  140-155. 
Of    trade-mark,    see   Trade-Marks   and    Trade- 
Names,  i  35. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  SS  140-365. 

As  Effecting  dower,  see  Dower,  %  45. 

ASSOCIATIONS. 

Mutual  benefit  insurance  associations,  see  In- 
surance, §  697. 

ASSUMPSIT,  ACTION  OF. 

Particular  implied  contracts  as  grounds  of  ac- 
tion, see  Money  Received;    Work  and  Labor. 

Waiver  of  tort  and  suit  in  assumpsit,  see  Ac- 
tion, §  28. 

ASSUMPTION. 

As  to  facts  by  trial  court  in  instructing  jury, 

see  Criminal  Law,  §  761. 
Of  debt  by  purchaser  of  mortgaged  property, 

see  Mortgages,  §  281. 
Of  risk  by  employ^,  see  Master  and  Servant,  §§ 

204-221.   288. 

ATTACHMENT. 

Exemptions,    see    Exemptions;    Homestead. 

n.    PROPEBTT  SUBJECT  TO  ATTACH- 
MENT. 

Exemptions,  see  Exemptions;    Homestead. 

ATTORNEY  AND  CLIENT. 

Rights  of  attorney  to  purchase  bankrupt's  as- 
sets, see  Bankruptcy,  §  263. 

AUCTIONS  AND  AUCTIONEERS. 

Sale  of  vessels  subject  to  maritime  lien,  see 
Maritime  Liens,  §  68. 


AUDITORS. 


See  Reference. 


AUTHORITY. 

To  make  admission  binding  another,  see  Evi- 
dence, §  244. 

To  make  arrest  without  warrant,  see  Arrest,  I 
63. 

AUTOMOBILES. 

Injuries  to  passenger  on  street  car  by  collision 
with,  see  Carriers,  {  300. 


On  streets,  liabilities  for  injuries,  see  Munici- 
pal Corporations,  §  705. 

Proximate  cause  of  injury  to  passengers  from 
collision  between  automobile  and  street  car, 
see  Carriers,  §  305. 

AVOIDANCE. 

Of  contract,  see  Contracts,  {  270. 

Of  insurance  policy,  see  Insurance,  H  248,  249. 

BAILMENT. 

Carriage  of  goods,  see  Carriers,  {{  67-69 ;  Ship- 
ping, §S  108-132. 

BANKRUPTCY. 

m.    ASSIGNMENT,  ADMINISTRATION. 

AND  DISTRIBUTION  OF  BANK- 

BUPT^S  ESTATE. 

(B)  Asslgrnment,    and    Title,    Rl«]ftt«,    and 
Remedies   of  Trnatee  In   General. 

§  140.  The  owner  of  stock  pledged  to  bro- 
kers to  secure  losses  which  did  not  occur,  and 
which  was  pledged  by  the  brokers  with  other 
securities  for  loan,  but  not  used  to  ^ay  the  loan, 
held  entitled  to  recover  the  stock  identified  as 
his  own  from  the  brokers*  trustees  in  bankrupt- 
cy.—In  re  T.  A.  Mclntyre  &  Co.,  419. 

§  143.  Where,  on  the  intervention  of  bank- 
ruptcy, one  of  the  bankrupts  had  certain  poli- 
cies ou  which  the  insurance  company  had  loan- 
ed a  sum  equal  to  the  full  surrender  value,  the 
policies  did  not  pass  to  the  bankrupt's  trustee, 
under  bankruptcy  Act  (Act  July  1,  189S,  c. 
541,  30  Stat.  565  [U.  S.  Comp.  St.  1901,  p. 
3451])  §  70.— Burlingham  v.  Crouse,  227. 

§  155.  Where  stock  purchased  by  a  bankrupt 
stockbroker  for  a  client  was  used  in  the  bro- 
ker's business  and  pledged  as  collateral  for  loans 
to  the  broker,  the  client  could  not  recover  the 
certificates  after  bankruptcy,  unless  he  could 
identify  them.— In  re  T.  A.  Mclntyre  &  Co., 
424. 

§  155.  The  trustee  of  a  bankrupt  conwra- 
tion,  which  hAd  borrowed  money  and  assigned 
as  collateral  money  due  it  for  material  which 
it  represented  as  having  been  delivered  on  a 
contract,  held  estopped  as  against  the  assignee 
to  claim  the  material  as  belonging  to  the  bank- 
rupt or  the  proceeds  thereof  when  sold. — Al- 
dine  Trust  Co.  v.  Smith,  556. 

(C)  Preference*   and   Transfers   by    Bank- 

rupt, and  Attachments  and 
Other  lilens. 

S  163.  Release  of  a  partner  from  liability 
for  his  copartner's  defalcation,  in  consideration 
of  the  latter's  conveyance  of  individual  property 
to  the  creditor,  held  not  a  sufficient  considera- 
tion to  save  the  transaction  from  being  a  pref- 
erence, voidable  at  the  instance  of  a  defaulter's 
trustee  in  bankruptcy.— Burgoyne  v.  McKillip, 
590. 

§  165.  A  substitution  of  securities  by  an  in- 
solvent rori>oration  within  four  months  prior  to 
its   bankruptcy   is   not    a   voidable   preference, 
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within  Bankr.  Act  July  1,  1898,  c.  541,  I  60b, 
30  Stat.  562  (U.  S.  Comp.  St.  1901,  p.  3445), 
where  the  security  given  op  was  valid  and  of 
equal  value.— In  re  Reese-Hammond  Fire  Brick 
(^o.,   371. 

§  165.  An  assignment  to  a  bank  of  accounts 
receivable  by  a  corporation,  more  than  four 
months  prior  to  its  bankruptcy,  to  secure  an  in- 
debtedness then  created  and  anjr  other  indebted- 
ness then  owed  by  the  corporation,  then  due  or 
to  become  due,  held  to  entitle  the  bank  to  hold 
such  accounts  as  security  for  a  prior  note  of 
the  corporation. — In  re  Reese-Hammond  Fire 
Brick  Cfo.,  371. 

S  165.  Where  a  defaulter  executed  a  trust 
deed  to  secure  his  defalcation,  and  then  became 
a  bankrupt,  tlie  creditor  could  not  hold  the 
transfer  free  from  the  provisions  of  Bankr.  Act 
July  1.  1898,  c.  541,  30  Stat.  544  (U.  S.  Comp. 
St.  1901,  p.  3418),  respecting  preferences.— 
Burgoyne  v.  McKillip,  590. 

I  179.    A  mortgage  or  conveyance  of  exempt 

f)roperty  good  against  the  debtor  under  the  state 
aw  is  good  against  his  trustee  in  bankruptcy. — 
In  re  National  Grocer  Co.,  47. 

§184.  A  receiver  of  a  bankrupt  is  entitled 
to  attack  a  chattel  mortgage,  void  as  to  cred- 
itors for  failure  to  file  as  required  by  the  state 
law.— In  re  Schmidt,  107. 

(D)  Administration    of   Bntnte. 

f  255.  The  bankruptcy  of  a  lessee  does  not 
sever  the  relation  of  landlord  and  tenant,  and 
the  tenant*8  obligation  to  pay  rent  under  his 
lease  is  not  discharged  as  to  the  future,  unless 
the  trustee  elects  to  retain  the  lease  as  an  as- 
set.—In  re  Roth  &  Appel,  649. 

If  263.  An  appraiser  of  a  bankrupt's  estate 
and  his  attorney  Jteld  disqualified  both  by  pub- 
lic policy  and  by  Bankr.  Act  (Act  July  1,  1808, 
c.  .541,  ^  Stat.  565  [U.  S.  Comp.  St.  1901.  p. 
3451])  I  70b,  to  purchase  the  banknipt's  assets 
at  the  public  sale  thereof.— In  re  Frazin  Sc  Op- 
penheim,  529. 

I  267.  Under  Ohio  Rev.  St.  §  4188.  where 
a  bankrupt's  land,  subject  to  a  purchase-money 
mortgage,  was  sold  by  his  trustee,  his  wife  was 
ontitled  to  dower  only  in  the  surplus  remain- 
ing after  payment  of  the  mortgage.— In  re  Hays, 
056. 

S  267.  TJoder  Bankr.  Art  July  1,  1898,  c 
541.  §  70a.  cl.  5,  30  Stat.  505  (U.  S.  Comp.  St. 
1901,  p.  3451),  the  dower  right  of  a  bankrupt's 
wife  in  his  real  estate  is  no  part  of  his  estate 
in  bankruptcy.— In  re  Hays,  656. 

I  267.  A  wife's  dower  interest  in  real  estate 
of  her  husband  sold  as  a  part  of  his  estate  in 
bankruptcy  must  be  determined  by  the  state 
law.— In  re  Hays,  656. 

f  269.  Evidence  held  to  warrant  a  finding 
that  a  bankrupt's  trustee  had  no  individual  in- 
terest in  the  sale  of  the  bankrupt's  estate.— In 
re  Frazin  Sc  Oppenheim,  529. 

S  269.  Where  a  sale  of  a  bankrupt's  assets 
to  one  of  the  appraisers  was  invalia,  the  sale 


would  be  set  aside  notwithstanding  subsequent 
changes  in  the  condition  of  the  property,  and 
the  parties  would  be  placed  in  statu  quo  as 
nearly  as  possible. — In  re  Fraxin  &  Oppenheim, 
529. 

(F)  Clalma    A«aln«t    and    DUtriliwtion    of 
Batnte. 

S  314.  Where  a  bankrupt  has  misappropri- 
ated funds,  the  person  defrauded  at  his  option 
was  entitled  to  waive  the  crime,  and  assert  a 
claim  on  an  implied  contract,  and  prove  the 
same    in    bankruptcy.— Burgoyne    v.    McKillip, 

S  318.  A  contract  between  lessee  and  one  sub- 
seauently  bankrupt  held  to  reserve  the  entire 
right  to  maintain  distress  for  rent  in  the  original 
lessor,  precluding  the  lessee  from  maintaining 
a  riaim  against  the  bankrupt  for  rent  in  arrears. 
— Witherow  v.  South  Side  Trust  Co.  of  Pitts- 
burgh, 289. 

I  318.  A  provision  of  a  lease  that  in  case 
of  the  bankruptcy  of  the  lessee  the  lease  shall 
terminate,  and  the  lessor  shall  have  the  right 
to  re-enter,  and  that  in  such  case  the  le«»^ 
shall  indemnify  the  lessor  against  loss  of  rent 
during  the  term,  creates  a  liability  which  is 
wholly  contingent  at  the  time  of  the  filing  of  the 
petition,  and  cannot  be  proved  as  a  debt  against 
the  estate,  under  Bankr.  Act  July  1,  189S, 
c.  541,  §  63a  (1),  or  (4),  30  Stat.  562  a:.  «• 
Comp.  St.  1901,  p.  3447).— In  re  Roth  &  Appel, 
649. 

S  318.  A  claim  for  installments  of  rent  ac- 
cruing after  bankruptcy  of  the  lessee  is  not  for 
a  "fixed  liability  •  •  •  absolutely  owing  at 
the  time  of  the  filing  of  the  petition,**  within 
Bankr.  Act  July  1,  1898.  c.  541.  §  63a  (U 
30  Stat.  562  (U.  S.  Comp.  St.  1901,  p.  3447). 
and  is  not  provable  against  the  estate. — In  re 
Roth  &  Appel,  649. 

I  323.  A  pledgee  of  certain  insurance  policies 
on  the  life  of  a  bankrupt  held  bound  to  apply 
the  net  proceeds  after  deducting  advances  for 
premiums  and  interest,  first,  to  the  indebtedness 
on  special  account  to  which  the  policies  were 
pledged,  and  then  to  the  bankrupt's  general 
debt.— Burlingham  v.  Crouse,  227. 

S  345.  A  court  of  bankruptcy  in  adjudicat- 
ing upon  the  claim  of  a  creditor  is  without  au- 
thority to  adjudge  such  claim  priority  over  the 
claims  of  certain  other  creditors  on  ground 
which  would  ordinarily  be  the  basis  for  an 
action  for  deceit,  where,  although  such  other 
creditors  appeared,  no  such  issues  were  formu- 
lated and  presented  against  them  either  several- 
ly or  jointly.— Davis  v.  Louisville  Trust  Co.,  24. 

I  345.  On  the  distribution  of  the  estate  of 
a  bankrupt  corporation,  the  value  of  the  con- 
sideration paid  by  a  stockholder  for  his  stock 
is  not  in  issue,  and,  no  actual  fraud  being 
shown,  his  claim  as  a  creditor  cannot  be  depriv- 
ed of  its  right  to  share  in  the  distribution  on 
the  ground  that  such  consideration,  which  was 
accepted  and  used  by  the  corporation  was  in 
fact  of  no  value,  and  that  he  is  indebted  to  the 
other  creditors  for  the  amount  of  his  stock- 
In  re  Lu  M.  Alleman  Hardware  Co.^  320. 
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§  305.  A  bankrupt's  trustee  held  not  required 
to  account  for  profits  made  by  a  corporation  in 
which  he  was  interested  on  sales  made  to  him- 
self and  another  as  receivers  of  the  bankrupt's 
estate.— In  re  Frazin  &  Oppenheim,  529. 

V.   RIGHTS,    REMEDIES,    AND    DIS- 
CHARGE  OF   BANKRUPT. 

State  laws  relating  to  exemptions  as  rules  of 
decision  in  federal  court,  see  Courts,  §  3Cli. 

S  396.  A  bankrupt  held  entitled  to  a  home- 
stead exemption  from  the  proceeds  of  land  sold, 
under  Ky.  St.  §§  1702,  1705  (Russell's  St.  §§ 
4061,  4604).-In  re  Baker.  602. 

§  399.  A  mortgagee  of  the  exempt  property 
of  a  bankrupt  expressly  given  the  right  to  se- 
lect such  property  held  entitled  to  exercise  such 
right  by  selection  of  the  bankrupt's  exemptions 
in  his  stead.— In  re  National  Grocer  Co.,  47. 

§  408.  A  bankrupt,  who,  while  insolvent, 
but  more  than  four  months  before  his  bank- 
ruptcy, concealed  property  with  intent  to  de- 
fraud his  creditors,  and  kept  the  same  con- 
cealed until  the  four-month  period,  ''concealed'* 
it  within  the  four  months  within  the  meaning 
of  Bankr.  Act  July  1.  1898,  c.  541,  §  14b  (4), 
30  Stat.  550  (U.  S.  Comp.  St.  1901,  p.  3427), 
as  amended  by  Act  Feb.  5,  1903,  c.  487,  $  4,  32 
Stat.  797  (U.  S.  Comp.  St.  Supp.  1909,  p. 
1310).— In  re  James,  224. 

VI.  APPEAL   AND   RE'VISION   OF 
PROCEEDINGS. 

(B)  Appeal. 

§  467.  The  finding  of  a  referee  in  bankruptcy 
that  bankrupt  was  solvent  at  a  particular  time 
is  conclusive  on  appeal. — Ellsworth  v.  Lyons,  1. 

§  467.  The  Circuit  Court  of  Appeals  in  bank- 
ruptcy is  not  required  to  weigh  the  evidence, 
where  the  issue  is  doubtful  and  it  is  desirable 
that  it  be  first  passed  on  by  the  District  Court 
or  referee.— In  re  Straschnow,  167. 

S  468.  Where  an  order  of  a  District  Court  in 
bankruptcy  has  been  reversed  by  the  Circuit 
Court  of  Appeals  on  appeal,  it  is  annulled  for 
all  pun^oses,  and  cannot  be  amended  by  the 
District  Court. — In  re  Lesaius,  588. 

BANKS  AND  BANKING. 

Grounds  of  estoppel  against  bank  officers,  see 
Estoppel,  f  63. 

Preferences  to  bank  by  insolvent  corporation 
prior  to  bankruptcy,  see  Bankruptcy,  §  165. 

Province  of  court  and  jury  in  prosecution  of  na- 
tional bank  officers,  see  Criminal  Law.  §  761. 

m.   FUNCTIONS   AND   DEALINGS. 

(C)  Deposit*. 

S  138.  A  bank  held  liable  to  a  depositor  for 
the  unauthorized  payment  to  an  agent  of  the 
depositor  of  checks  and  drafts  indorsed  by  the 
depositor,   in  a   form  agreed   upon   for  deposit 


to  its  credit-— National  Bank  of  Commerce  of 
Tacoma,  Wash.,  v.  Tacoma  Mill  Co.,  441. 

f  151.  A  depositor  may  be  estopped  to  deny 
the  authority  of  a  bank  to  make  payments  on 
his  behalf  to  an  unauthorized  person  by  failing 
to  examine  his  passbook ;  but  if  he  bus  exer- 
cised due  care  and  diligence  he  cannot  be  held 
responsible  for  the  dishonest  acts  of  an  employ^ 
of  which  he  was  ignorant. — National  Bank  of 
Commerce  of  Tacoma,  Wash.,  v.  Tacoma  Mill 
Co.,  441. 

IV.   NATIONAL  BANKS. 

Grounds  of  estoppel  against  national  bank  offi- 

cei*s,  see  Estoppel,  §  61^. 
Province  of  court  and  jury  in  prosecution  of 

national  bank   officers,   see  Criminal   Law,   § 

761. 

I  256.  The  making  of  false  entries  in  the 
books  or  reports  of  a  national  bank  is  equally 
an  offense,  whether  it  is  done  by  the  officer  of 
the  bank  himself,  or  he  procures  it  to  be  done 
by  others.— Richardson  v.  United  States,  69. 

§  256.  Provision  of  Rev.  St.  §  5200  (U.  S. 
Comp.  St.  1901,  p.  3497),  relating  to  aiders  and 
abettors,  does  not  apply  to  national  bank  of- 
ficers making  false  entries  in  the  books  or  re- 
ports of  the  bank,  whether  by  themselves  or 
through  the  agency  of  others.— Richardson  v. 
United  States.  69. 

§  256.  Renewal  of  a  note  by  a  national 
bank,  accomplished  in  the  form  of  a  discount, 
held  not  to  constitute  misapplication  of  the 
bank's  funds,  in  violation  of  Rev.  St.  §  5209 
(U.  S.  Comp.  St.  1901,  p.  3497).— Adler  v. 
United  States,  608. 

§  256.  The  president  of  a  national  bank,  by 
executing  a  note  secured  by  certain  collateral 
to  cover  an  overdraft  and  a  new  advancement, 
held  not  guilty  of  misapplying  the  bank's  funds, 
in  violation  of  Rev.  St.  §  5209  (U.  S.  Comp.  St. 
1901,  p.  3497).— Adler  v.  United  States,  608. 

§  257.  An  indictment  against  a  national  bank 
cashier  for  false  entries,  held  not  indefinite  be- 
cause it  did  not  allege  the  names  of  the  clerks 
by  whose  hand  the  false  entries  were  in  fact 
made. — Richardson  v.  United  States,  69. 

§  257.  Proof  of  the  making  of  false  entries 
by  the  officers  of  a  national  bank  held  to  sus- 
tain a  finding  of  an  intent  on  the  part  of  the 
officer  to  injure  and  defraud  the  bank.— Rich- 
ardson V.  United  States,  69. 

§  257.  The  intent  with  which  false  entries 
in  the  books  or  reports  of  a  national  bank  are 
made  is  of  the  essence  of  the  oflTense,  and  must 
be  proved  as  laid.— Richardson  v.  United  States, 
69. 

§  257.  Where  a  national  bank  cashier  was 
charged  with  procuring  and  causing  false  entries 
to  be  made,  and  also  with  making  suc-h  entries, 
proof  of  one  of  the  charges  was  sufficient  after 
verdict  to  sustain  the  conviction.— Richardson 
v.  United  States,  69. 

BAR. 

Of  dower,  see  Dower.  §§  45-49. 
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BENEFICIAL  ASSOCIATIONS. 

Mutual   benefit   insurance  association,   see   In- 
surance, f  697. 

BENEFICIARIES. 

Of  trust,  see  Trusts. 

BENEFIT  SOCIETIES. 

See  Insurance,  {  697. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminid  Law,  }  400;   Evidence,  i  178. 

BETTERMENTS. 

Liens  for  improvements  on  real  estate,  see  Me- 
chanics* Liens. 
Public  improvements,  see  Drains. 

BILL  OF  LADING. 

See  Shipping.  {  113. 

BILLS  AND  NOTES. 

Notes  of  fiscal  court,  see  Counties,  §  171. 
l*ayment  of  debts  in  general  by  bill,  note  or 
check,  see  Payment,  §  18. 

I.   BEQUISITES  AND   VAI.IDITT. 

(B)  Form  and  Contents  of  Promissory 
Notes  and  Dnebllls. 

S  49.  In  an  action  by  the  receiver  of  a  na- 
tional bank  against  the  maker  of  an  accom- 
modation note,  indorsed  to  the  bank  in  payment 
for  stock  issued  to  a  director,  defendant's  lia- 
bility held  to  dei>end  on  whether  the  note  was 
given  for  the  accommodation  of  the  director  or 
of  the  bank,  which  was  one  of  fact  for  the  ju- 
ry.—Lyons  v.  Westwater,  663. 

m.  MODIFICATION,  RENEWAL,  AND 
RESCISSION. 

Renewal  of  note  as  misapplication  of  national 
bank  funds,  see  Banks  and  Banking,  §  2.16. 

Vn.   PAYMENT  AND   DISCHARGE. 

Payment   of  checks   by  bank,    see   Banks   and 

Banking.  §§  l.'^S-l.ll. 
Payment  of  debts  in  general  by  bill,  note  or 

check,  see  Payment,  S  18, 

Vm.  ACTIONS. 

§  537.  In  an  action  by  the  receiver  of  a 
national  bank  against  the  maker  of  an  accom- 
modation note,  indorsed  to  the  bank  In  pay- 
ment for  stock  issued  to  a  director,  defendant's 
liability  held  to  depend  on  whether  the  note 
was  given  for  the  accommodation  of  the  director 
or  of  the  bank,  which  was  one  of  fact  for  the 
jury.— Lyons  v.  Westwater,  663. 

BIRTH. 

Declarations  as  to  birth,  see  Evidence.  I  288. 


BOATS. 


See  Collision. 


BONA  FIDE  PURCHASERS. 

Of  real  property  in  general,  see  Vendor  and 
Purchaser,  §§  220-233. 

BONDS. 

Of  street  railroad,  see  Street  Railroads,  f  .52. 
I*nrol  or  extrinsic  evidence,  see  Evidence,  fi  4*^0. 
Sureties  on  bonds,  see  Principal  and  Surety. 

V.  ACTIONS. 

§  128.  In  an  action  on  a  bond  given  to  se- 
cure performance  of  a  lease,  evidence  offered 
by  the  defendants  held  erroneously  excluded 
under  the  issues.— Henderson  v.  Mound  Coal 
Co.,  235. 

BOROUGHS. 

See  Municipal  Corporations. 

BRANDS. 

Misbranding  of  articles  of  food,  see  Food,  |  20. 

BREACH. 

Of  contract  in  general,  see  Contracts,  §{  289- 
306. 

Of  contract  for  transportation  of  goods,  see  Car- 
riers, S  67. 

BROKERS. 

Embezzlement  by,  see  Embezzlement,  S  1^ 
Kight  to  stock  pledged  by  bankrupt  broker,  see 
Bankruptcy,  {  155. 

BUILDING  CONTRACTS. 

Liens  for  labor  and  materials,  see  Mechanics' 
Liens. 

BUILDINGS. 

Lien  for  construction  or  repair,  see  Mechanics' 
Liens. 

CABLES. 

Injuries  to  vessels  from  obstruction  of  naviga- 
tion by  anchor  cables,  see  Navigable  Waters, 
I  23. 

CANCELLATION  OF  INSTRUMENTS. 

Insurance  policies,  see  Insurance,  §f  248,  240. 

CAPITAL 

Corporate  capital  in  general,  see  Corporations, 
§{  80-156. 

CARELESSNESS. 

See  Negligence. 
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CARGO. 

&  in  general 

CARRIERS. 


Of  vessel,  carriage  in  general,  see  Shipping,  §§ 
10J^13^. 


Ar  employers,  see  Master  and  Servant. 

Construction,  regulation,  and  operation  of  rail- 
road in  treneral,  see  Railroads. 

Construction,  regulation,  and  operation  of  street 
railroads  in  general,  see  Street  Railroads. 

I.    COKTBOLAKD  REGULATION  OF 
COMMOM   CABBIEBS. 

(A)  In  General. 

S  13.  A  carrier's  special  contract  to  furnish 
a  shipper  a  specified  number  of  cars  at  speci- 
fied time!4  and  places  is  not  contrary  to  public 
I)olicy  as  discriminatory.— Oregon  R.  &  Nav. 
Co.  V.  Dumas«  (541. 

(B)  Interstate  and  International  Tran«- 
portatlon. 

$  34.  Under  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104,  §§  13,  15,  16,  24  Stat.  38:^,  384 
(U.  S.  Comp.  St.  1901,  op.  31C>4,  3105),  and 
notwithstanding  sections  9,  22,  23,  the  tlnited 
States  Circuit  Court  held  without  jurisdiction 
to  enjoin  an  advance  in  freight  rates.— Wick- 
wire  Steel  Co.  V.  New  York  Cent.  &  II.  R.  R. 
Co.,  504. 

§  34.  Under  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104,  §  0,  24  Stat.  ;i80  (U.  S.  C^omp. 
St.  1901,  p.  315(5),  a  freight  rate  filed  with  the 
Interstate  Commerce  Commission  held  in  force, 
though  not  posted,  as  affecting  the  Circuit 
Court's  jurisdiction  to  enjoin  it. — Wickwire 
Steel  Co.  V.  New  York  Cent.  &  II.  R.  R.  Co., 
5(V4. 

n.   CARRIAGE  OF   GOODS. 

Matters  peculiar  to  carriage  by  vessel,  see  Ship- 
ping, §1  108-132. 

(B)   Bills  of  Ladlnv,  Shipplnir  Receipt*, 
and  Special  Contracts. 

For  carriage  by  vessels,  see  Shipping,  |  108. 

§  67.  A  carrier's  inability  to  furnish  cars 
contracted  for  owing  to  unusually  heavy  traffic 
held  no  defense  to  an  action  for  breach  of  con- 
tract.—Oregon  R.  &  Nav.  Co.  V.  Dumas,  041. 

§  69.  A  complaint  in  an  action  against  a 
carrier  for  failure  to  perform  a  contract  to 
furnish  refrigerator  cars  to  move  plaintiff's 
apple  crop  held  to  state  a  cause  of  action.— 
Oregon  R,  &  Nav.  Co.  v.  Dumas,  041. 

(F)  Loss  of  or  Injnrr  to  Goods. 

By  vessel,  see  Shipping,  §§  131,  132. 

TV.  CARRIAGE  OF  PA88E1IGER8. 

Matters  peculiar  to  carriage  by  vessels,  see 
Shipping,  §  166. 

(D)  Personal  Injarles. 

District  in  which  suit  must  be  brought  in  fed- 
eral court  in  action  for  injuries  to  passengers, 
see  Courts.  $  274. 


Negligent  operation  of  automobiles  causing  in- 
jury to  passengers,  see  Municipal  Corpora- 
tions, §  705.  H  *- 

S  300.  In  an  action  for  injuries  to  a  pas- 
senger of  a  street  car  in  a  collision  with  an  au- 
tomobile, evidence  held  insufficient  to  establish 
negligence  on  the  part  of  the  railroad  company. 
—Minneapolis  St.  Ry.  Co.  v.  Odegaard,  406. 

{  305.  Negligence  of  carrier  held  not  to  be 
the  proximate  cause  of  injury  to  a  street  car 
passenger  in  a  collision  between  an  automobile 
and  a  car.— Minneapolis  St  Ry.  Co.  v.  Ode- 
gaard, 40($. 

§  316.  The  presumption  of  ne|!;Iigence  creat- 
ed by  a  collision  resulting  in  injury  to  a  pas- 
senger is  rebuttable,  and  may  be  overcome  by 
the  facts  when  they  appear.— Minneapolis  St. 
Ry.  Co.  V.  Odegaard,  496. 

(B)  Contributory'   IVeRllsence  of  Person 
Injured. 

§  333.  A  passenger  is  not  negligent  in  alight- 
ing from  a  moving  train  if  the  speed  of  the 
train  and  all  the  surrounding  circumstances  are 
such  that  a  person  of  ordinary  prudence  would 
have  done  the  same  thing.— Puget  Sound  Klec- 
tric  Ry.  v.  Felt,  402. 

I  347.  A  passenger  is  not  per  se  negligent  in 
alighting  at  his  station  while  the  train  is  mov- 
ing slowly.— Puget  Sound  Electric  Ry.  v.  Felt, 
402. 

CARS. 

In  general,  see  Carriers;    Railroads. 

CAUSE  OF  ACTION. 

See  Action. 

CESTUI  QUE  TRUST. 

See  Trusts. 

CHANCERY. 

See  Equity. 

CHANGE 

Of  homestead,  see  Homestead,  {  56. 

CHANNELS. 

Collision  in  channels,  see  Collision,  §  90. 

CHARACTER. 

Of  parties  as  determining  jurisdiction  of  federal 
courts,  see  Courts,  §  322. 

CHARGE. 

By  carrier,  see  Carriers,  §{  13,  34. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

Instructions  to  jury,  see  Criminal  Law,  §|  761- 
763.  764,  789;   Trial,  S  273. 
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CHATTEL  MORTGAGES. 

I.   REQUISITES  AND  VALIDITY. 

(B)  Form  and  Contents  of  Inntrnmenta. 

S  50.  Under  Comp.  Laws  Mich.  «  10,322, 
8ubd.  8.  which  expmius  a  debtor's  stock  in  trade 
to  the  value  of  $250,  and  the  law  of  the  state 
which  permits  the  mortgage  of  after-acquired 
property,  a  mortgage  by  a  merchant  of  all  his 
stock  which  is  or  may  be  exempt  is  not  invalid 
for  indefiniteness  of  description  of  the  prop- 
erty.—In  re  National  Grocer  Co.,  47. 

II.   FILING,    RECORDING,    AND    REG- 
ISTRATION. 

(A)  Original. 

$  86.  Under  Lien  Law  X.  Y.  1S97,  c.  41S.  § 
90,  a  chattel  mortgage  not  filed  for  nearly  three 
months  after  execution  is  void. — In  re  Schmidt, 
107. 

(B)  Reneiral. 

S  07.  Under  Lien  Law  N.  Y.  (Laws  1807.  c. 
418)  I  05.  a  chattel  mortgage  is  absolutely  void 
at  the  expiration  of  a  year  from  the  date  of  orig- 
inal filing,  where  the  statement  required  is  not 
filed,  and  cannot  be  resuscitated  by  filing  a  state- 
ment some  five  months  thereafter.— In  re  Watts- 
Woodward  Press,  105. 

V.  RIGHTS  AND   REBfEDIES   OF 
CREDITORS. 

$  197.  Under  Lien  Law  N.  Y.  1807,  c.  418,  $ 
00,  declaring  that  an  unfiled  chattel  mortgage 
Rhall  be  void  as  against  creditors  of  the  mort- 
gagor, it  is  void  as  against  all  creditors,  and 
not  only  those  prejudiced  by  failure  to  file. — 
In  re  Schmidt,  107. 

CHATTELS. 

Sale,  see  Sales. 

CHECKS. 

Payment  of,  by  bank,  see  Banks  and  Banking, 
§§  138^151. 

CHINESE. 

Exclusion  or  expulsion,  see  Aliens,  ^  21. 

CIRCUIT  COURTS  OF  APPEALS. 

See  Courts,  {{  405-^07. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Aliens. 

Admission  of  aliens  to  citizenship,  see  Aliens, 

§08. 
Citizenship  as  ground  of  jurisdiction  of  United 

States  courts,  see  Courts,  §  322. 


CIVIL  ACTION. 


.See  Action. 


CUIMS. 

Against  estate  of  bankrupt,  see  Bankmptcy,  ft 

CLASSIFICATION. 

Of  imports,  see  Customs  Duties,  §  19. 

COLLATERAL  ATTACK. 

On  foreclosure  sale,  see  Mortgages,  §  52G* 
On  judgment,  see  Judgment,  §  501. 

COLLATERAL  UNDERTAKINGS. 

See  Principal  and  Surety. 

COLLISION. 

Between  trains  or  cars,  injuries  to  passengers, 
sec  Carriers,  §  300. 

I.   RULES  AND  PRECAUTIONS  FOR 

PREVENTING  COIXISIONS 

IN   GENERAI.. 

§  22.  In  a  suit  for  collision  between  a  tue 
and  a  canal  boat  in  tow,  the  evidence  hfld  not 
to  establish  the  defense  of  inevitable  accident 
on  the  part  of  the  tug.— The  Edmund  Moraii, 


m.  STEAM  VESSEI^  MEETING  OR 
CROSSING. 

§  30.  A  steamer  held  solely  in  faolt  for  a 
collision  with  a  meeting  yacht  on  the  Hudson 
river.— The  Volund,  373. 

VI.  VESSEI.S  IN  TOW. 

§  G6.  In  a  libel  for  injury  to  a  tow  due  to 
a  collision,  evidence  held  to  require  a  finding 
that  the  main  fault  was  in  the  negligent  naviga- 
tion of  one  of  the  tugs. — ^The  Ashbourne,  325. 

§  G6.  Evidence  considered,  and  held  to  show 
that  a  tug  with  a  tow  on  a  long  hawser  was 
solely  in  fault  for  a  collision  at  sea  in  the  night 
between  her  tow  and  a  sailing  yacht,  which 
met  on  nearly  parallel  courses.— The  Fred  Rich- 
ards, 040. 

VIII.  UGHTS,   SIGNAIiS,  AND   LOOK- 
OUTS. 

§  77.  The  fact  that  the  lookout  on  a  yacht 
was  a  Central  American  Indian  incapable  of 
speaking  English  did  not  impair  his  eflSciency 
as  a  lookout,  nor  in  itself  constitute  a  contrib- 
uting fault  on  the  part  of  the  yacht  for  a  col- 
lision brought  about  by  improper  navigation  by 
the  other  vessel.— The  Fred  Richards,  640. 

IX.   FOG   OR  THICK  WEATHER. 

I  80.  When  dense  fog  obscures  a  waterway 
through  which  there  is  a  well-defined  track  for 
moving  vessels,  prudence  requires  vessels  then 
moving  therein  to  continue  with  extreme  cau- 
tion, availing  of  such  sights  and  sounds  as  they 
can  make  out,  till  they  reach  !K>me  anchorage 
to  which  they  can  withdraw  from  the  regului 
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track,    leaving    the   thoroughfare    unobstructed 
l»y  their  presence. — The  Persian,  187. 

$  81.  A  Teasel  moored  at  a  dock  in  a  fog  is 
not  required  to  sound  fog  signals.— The  P.  R.  R. 
No.  .•),  343. 

i^  83.  A  collision  off  the  Massachusetts  coast 
near  the  entrance  to  Pollock  Rip  Slue  at  ni^ht 
in  a  dense  fog  between  the  steamship  Persian 
proceeding  northward  and  the  steamship  Iles- 
pe rides,  which  had  anchored  on  account  of  the 
fog,  held  due  to  the  fault  of  both  vessels;  the 
Ilesperides  for  anchoring  in  the  fairway,  and 
the  Persian  for  not  navigating  with  more  care 
in  the  fog.— The  Persian,  187. 

§  85.  A  itug  with  a  car  float  on  her  side  held 
solely  in  fault  for  a  collision  between  the  float 
and  a  tug  moored  at  a  dock  at  Hoboken  in  a 
dense  fog  for  navigating  in  the  fog  at  such 
speed  that  she  could  not  stop  in  time  to  avoid 
collision  after  the  moored  vessel  could  be  seen. — 
The  P.  R.  R.  No.  5,  343. 

X.   NARROW    CHANNELS,    HARBORS, 
RIVERS,  AND   CANAI^S. 

S  90.  Disobedience  of  Consolidation  Act  N. 
Y.  (Laws  1882,  c.  410)  §  7.")7,  requiring  vessels 
passing  up  and  down  the  East  River  to  navi- 
>CJite  as  near  as  possible  in  the  center  of  the 
liver,  is  not  a  fault  which  precludes  recovery 
for  an  injury,  if  it  was  only  a  condition  and  not 
a  cause  of  the  injury.- The  No.  1,  125. 

XII.   SUITS   FOR  DAMAGES. 

(A)  Rlffht  of  Action  and  Defenses. 

§  115.  A  time  charter  construed,  and  held  not 
a  demise  of  the  vessel  and  not  to  render  the 
charterer  liable  for  a  collision  due  to  improper 
navigation  by  a  supercargo  employed  by  him 
who  was  at  the  time  acting  as  pilot.— The  Vo- 
lund,  373. 

(C)  E-rldence. 

S  123.  The  vessel  primarily  at  fault  for  a 
collision  is  chargeable  with  the  damages  sus- 
tained, unless  clear  proof  of  contributory  neg- 
ligence by  the  other  vessel  is  presented,  in  which 
case  only  can  the  damages  be  divided.— The 
Ashbourne,  325. 

I  123.  To  sustain  the  defense  of  inevitable 
accident  in  a  suit  for  collision,  the  defendant 
has  the  burden  of  proof,  and  must  show  either 
what  was  the  cause  of  the  accident  and  that 
the  result  of  that  cause  was  inevitable,  or  he 
must  show  all  the  possible  causes  and  with  re- 
gard to  every  one  of  such  possible  causes  that 
the  result  could  not  have  been  avoided.— The  Ed- 
mund Moran.  552. 

(B)  Trial  or  He«rlnir«  Jodarment,  and 
Review. 

S  154.  On  recovery  for  collision  it  is  proper 
to  allow  the  libelant  as  a  part  of  his  costs  the 
premiums  paid  to  a  surety  company  for  fur- 
nishing his  stipulation  for  costs.— The  Volund, 

COLOR  OF  TITLE. 

See  Adverse  Possession. 


COMMERCL 

Carriage  of  goods  and  passengers,  see  Carriers; 
8hippin|r. 

Construction  and  operation  of  regulations  in  re- 
spect to  interstate  or  international  transpor- 
tation, see  Carriers,  §  34. 

HI.  MEANS  AND  METHODS  OF  REG- 
ULATION. 

§  61.  The  Lacey  Act  of  May  25.  1900,  c.  553. 
31  Stat.  187  (U.  S.  Comp.  St.  1901,  p.  3181) 
prohibiting  the  shipment  or  transp<>rtation  in 
interstate  commerce  of  game  killed  in  violation 
of  local  laws,  held  constitutional.— Rupert  v. 
United  States,  255. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

Coimty  commissioners,  see  Counties,  ^  50. 
Of  general  land  office,  see  Public  Lands,  §  97. 
Ueview  of  findings  in  admiralty,  see  Admiralty, 

§  iia 

COMMITTEE. 

Of  corporate  directors,  see  Corporations,  §  200. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowl- 
edge, see  Evidence,  {  47. 

COMMON  LAW. 

Application  to  appropriation  of  water,  see  Wa- 
ters and  Water  Courses,  S  34. 

B^orms  of  action  at  common  law,  see  Action,  { 
30. 

COMPANIES. 

See  Corporations. 

COMPENSATION. 

Compensatory  damages,  see  Damages,  §§  23-45. 
For  performance  of  contract,  see  Contracts,  § 

232. 
For  property  taken  for  public  use,  see  Eminent 

Domain,  f  103. 
Of  corporate  officers  and  agents  in  general,  see 

Corporations,  S  308. 

COMPENSATORY  DAMAGES. 

See  Damages. 

COMPLAINT. 

In  civil  actions,  see  Pleading. 
In   criminal    prosecutions,   see   Indictment   and 
Information. 
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COMPROMISE  AND  SETTLEMENT. 

See  Paymeat 

CONCEALMENT. 

Of  property  by  bankrupt,  see  Bankruptcy,  {  408. 

CONCLUSIVENESS. 

Of  judgment,  see  Judgment,  §  6C8. 
Of    verdict    or    findings,    see    Appeal    and    Er- 
ror, §  1004. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain, 

CONDITIONS. 

Precedent  to  action  for  injuries  to  servant,  see 
Master  and  Servant,  §{  252-289. 

CONFIDENTIAL  RELATIONS. 

See  Trusts. 

CONFIRMATION. 

Of  sale  on  foreclosure  of  mortgage,  see  Mort- 
gages, §  520. 

CONFORMITY. 

Of  United  States  courts  to  state  practice,  see 
Courts,  §§  332-356. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  §S  23-45. 

CONSIDERATION. 

Of  note  of  fiscal  court,  see  Counties,  {  171. 

CONSTITUTIONAL  LAW. 

Authority  in  federal  courts  of  decisions  of  state 

courts  as  to  validity  and  construction  of  state 

constitutions,  see  Courts,  §  360. 
Uegulation  of  game,  see  Game,  §  3^. 
Review  of  constitutional  questions  as  dependent 

on  presentation  in  trial  court,  see  Appeal  and 

Error,  i  170. 

CONSTRUCTION. 

Pjtrol  or  extrinsic  evidence  to  aid  construction 
of  written  instruments,  see  Evidence,  §§  448- 
400. 

Of  contracts^   instrtifnentSf  or  judicial  acts  or 

proceedings. 
See  Sales,  |  72. 
(Contracts,  see  Contracts,  §  232. 
Contracts  of  insurance,  see  Insurance,  H  173. 
I>etter8  patent,  see  Patents,  ^^  105-173. 
Pleadings,  see  Pleading,  J}  '^4. 
Suretyship  agreement,  see  Principal  and  Surety, 
§  7a 


Of  huUdings  or  other  iror&«. 
See  Railroads,  {§  52-55,  9^-108. 


pro 
231 


CONSTRUCTIVE  NOTICE. 

To  purchaser  of  land  of  claims  or  liens  against 
roperty,  see  Vendor  and  Purchaser,  U  22^ 

CONTRACTS. 

As  claims  provable  against  bankrupt's  estate, 
see  Bankruptcy,  f  318. 

Parol  or  extnnsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence, §§  448^460. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  |$  417-460. 

Contracts  of  particular  classes  of  persons. 
See  Carriers,  ||  67-69. 
Insurance  companies,  see  Insurance. 
Shipowners,  see  Shipping,  §  108. 

Contracts  relating  to  particular  subjects. 
See  Insurance. 
Assumption  of  mortgage  debt  by  purchaser  of 

mortgaged  property,  see  Mortgages,  §  281. 
Transportation  of  goods,  see  Carriers,  §{  67-69; 

Shipping,  §  108. 

Particular  classes  of  express  contracts. 
See  Bills  and  Notes;    Bonds;    Sales. 
AfTreightment,  see  Shipping,  {  108. 
Insurance  policies,  see  Insurance, 
leases,  see  Landlord  and  Tenant. 
Maritime  contracts,  see  Shipping.  $  108. 
Sales  of  realty,  see  Vendor  and  IMirchaser. 
Suretyship,  see  Principal  and   Surety. 

Particular  classes  of  implied  contracts. 
See  Money  Received;  Work  and  Labor. 

Particular  modes  of  discharging  contracts. 
See  Payment. 

I.   REQUISITES  AKD   VALIDITY, 

(B)  P«rtie«,  Proposal*,  and  Acceptance. 

Waiver  of  crime  to  assert  claim  on  implied 
contract  against  estate  of  bankrupt,  see  Bank- 
ruptcy, §  314. 

(C)  Fonnal  Reanlaltes. 

Of  mortgage,  see  Chattel  Mortgages,  S  50. 

(F)  Legality  of  Object  and  of   Consid- 
eration. 

§'  108.  A  court  should  declare  a  eootract 
contrary  to  public  policy  only  in  a  clear  case 
and  where  the  injury  to  the  public  is  substan- 
tial, and  not  theoretical  or  problematical. — Ore- 
gon R.  &  Nav.  Co.  V.  Dumas,  tHl. 

n.  coNSTRUonoir  akd  opera- 

TIOV. 

Effect  of  express  contract  on  implied  obligation 
to  pay  for  services  rendered  and  materials 
furnished  incident  thereto,  see  Work  and  I^a- 
bor,  §  12. 
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Particular  cla%%€»  of  contracit. 
See  Insurance,  §  173;    Sales,  §  72. 
Suretyship,  .see  Principal  and  Surety,  §  79. 

(A)  General   Rules   of  Const rnct Ion. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence, 1$  448-44X). 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  S  417. 

(C)   Snbject-Mntter. 

Parol  or  extrinsic  evidence  to  identify  subject- 
matter,  see  Evidence,  §  460. 

(F)  Compensation. 

i  2.S2.  A  contract  for  the  construction  of  a 
power  plant  construed  with  respect  to  the  com- 
missions recoverable  by  the  contractor  thereun- 
der.—Bankers*  Trust  Co.  of' New  York  v.  T.  A. 
Gillespie  Co.  of  New  Jersey,  19<). 

IV.  RESCISSION  AND   ABANDON- 

MENT. 

Rescission  of  insurance  policy,  see  Insurance, 
%i  248,  249.  • 

i  270.  A  claimant  who  was  induced  by  fraud- 
ulent representations  to  purchase  stock  in  a  cor- 
poration and  who  sought  to  rescind  prior  to  the 
bankruptcy  of  the  corporation  held  not  barred  by 
laches  and  entitled  to  prove  his  claim  in  bank- 
ruptcy for  the  purchase  price  of  the  stock. — 
Davis  V.  Louisville  Tru«t  Co.,  24. 

S  270.  The  defense  of  laches  to  defeat  the 
right  to  rescind  a  contract  for  fraud  will  not  be 
entertained  unless  it  is  made  to  appear  that  it 
would  be  inequitable  to  deny  it.— Davis  v.  Louis- 
Tille  Trust  Co.,  24. 

V.  PERFORMANCE   OR  BREACH. 

Payment  and  discharge  of  bill  or  note,  see  Bills 
and  Notes,  §  537. 

Recovery  on  quantum  meruit  where  perform- 
ance of  services  is  not  according  to  terms  of 
contract,  see  Work  and  T^bor,  §  12. 

$  280.  Where  a  builder  was  to  be  paid  only 
on  an  architect's  certificates,  which  were  re- 
fused, he  could  recover  on  the  contract  on  proof 
of  substantial  performance  and  fraudulent 
withholding  of  the  certificate.— Ope  v.  Beau- 
mont, 292. 

S  300.  Damages  for  delay  in  performance 
held  not  lost  by  unexercised  option  to  complete 
the  work  in  the  event  of  delay.— Northwestern 
8team  Boiler  &  Mfg.  Co.  v.  Great  Lakes  En- 
gineering Works,   52. 

VI.  ACTIONS   FOR   BREACH. 

Damages,  natural  and  probable  consequences, 
see  Damages,  §  23. 

Distinguished  from  action  on  tort,  see  Action, 
«§  28-30. 

Effect  of  express  contract  on  right  to  recover 
on  quantum  meruit,  see  Work  and  Labor,  § 
12. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evidence, 
U  448-400. 


Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  §  417. 

f  353.  In  an  action  for  the  balance  due  on 
a  building  contract,  payable  only  on  an  archi- 
tect's certificate  which  had  been  refused,  an 
instruction  authorizing  a  recovery,  if  the  archi- 
tect ought  reasonably  to  have  been  satisfied 
and  issued  his  certificate,  held  error.— Cope  v. 
Beaumont,  292. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  f  82. 

CONVEYANCES. 

As   preference   by   debtor,   see   Bankruptcy,   §i 

103-184. 
Contracts  to  convey,  see  Vendor  and  Purchaser. 

Conveyances  hy  or  to  particular  classes  of  per- 
sons. 
See  Insane  Persons,  §§  70.  71. 
Insolvent  debtors,  see  Bankruptcy,  |§  163-184. 
Mortgagors,  see  Mortgages,  $  281. 

Conveyances  of  particular  species  ofy  or  estates 

or  interests  in,  property. 
Mortgaged  property,  see  Mortgages,  §  281. 
l*ersonal  property  in  general,  see  Chattel  Mort- 
gages;   Sales. 
Real  property  in  general,  see  Mortgages;  Vendor 
and  Purchaser. 

Particular  classes  of  conveyances. 
See  Chattel  Mortgages;  Mortgages. 

CORPORATIONS. 

Preferences  to  creditors  by  insolvent  corpora- 
tions prior  to  bankruptcy,  see  Bankruptcy,  § 
105. 

Particular  classes  of  corporations. 

See  Carriers;  Municipal  Corporations;  Rail- 
roads. 

Banks,  see  Banks  and  Banking. 

Insurani-e    companies,   see    Insurance. 

Mutual  benefit  insurance  associations,  see  Insui^ 
anco,  §  097. 

Street  railroad  companies,  see  Street  Railroads. 

IV.   CAPITAIi,   STOCK,   AND   DIVI- 
DENDS. 

'  (B)   Subscription   to   Stock. 

§  80.  A  subscriber  to  the  treasury  stock  of  a 
corporation  held  entitled  to  rely  on  statements 
made  by  its  president  in  a  report  to  a  mercantile 
agency,  and  to  rescind  the  purchase  on  discover- 
ing that  such  statements  were  materially  false 
and  fraudulent.— Davis  v.  Louisville  Trust  Co., 
24. 

(D)  Transfer  of  Sbares. 

I  123.  Stock  deposited  with  brokers  as  secu- 
rity only  is  not  subject  to  pledge  by  them  for 
their  own  debts.— In  re  T.  A.  Mclntyre  &  Co., 
410. 

8  123.  Stock  loaned  to  certain  brokers  for 
use   in   their  business,  and  pledged   with   other 
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collaterals  to  secure  a  loan,  held  liable  to  con- 
tribute pro  tan  to  with  the  other  securities  to 
the  payment  of  the  loan,  but  only  at  the  value 
of  the  stock  at  the  interveution  of  the  bank- 
ruptcy—In  re  T.  A.  Mclntyre  &  Co.,  419. 

I  123.  Where  an  owner  of  certain  stock 
transferred  the  same  in  blank  and  deposited  the 
certificate  with  bis  brokers  as  security  for  loss- 
es and  stock  transactions  that  might  follow, 
and  the  stock  was  pledged  by  the  brokers  for 
their  own  debt,  but  not  sold  to  pay  the  same, 
the  original  owner's  title  was  not  lost.— In  re 
T.  A.  Mclntyre  &  Co.,  419. 

(R)   Interest,  Dividends,  and  New  Steele. 

S  lo6.  A  holder  of  preferred  stock  under 
Comp.  I^ws  Mich.  1897,  $  7073,  is  a  stockhold- 
er, and  not  a  creditor.— Ellsworth  v.  Lyons.  1. 

$  15(5.  Under  Comp.  Laws  Mich.  1897,  S 
7073,  dividends  on  preferred  stock  held  paya- 
ble only  from  net  earnings.— Ellsworth  v.  Ly- 
ons. 1. 

VI.   OFFICERS   AND   AGENTS. 

Of  banks,  see  Banks  and  Banking,  §$  2'><t,  257. 
(B)  Antltorltj'  and  Fnnctlons. 

§  298.  Notice  of  a  meeting  of  directors  of  a 
corporation  held  insufficient  and  the  action  tak- 
en at  such  meeting  not  binding  on  the  con>ora- 
tion.— Hayes  v.  Canada,  Atlantic  &  Plant  S. 
S.  Co.,  271. 

§  298.  In  the  absence  of  any  statute,  by- 
law, or  practice  of  a  corporation  fixing  the  time 
or  method  of  calling  meetings  of  the  executive 
committee  or  board  of  directors,  a  reasonable  no- 
tice is  necessary  to  the  validity  of  such  meet- 
ings.—Hayes  V.  Canada,  Atlantic  &  Plant  S.  S. 
Co.,  271. 

§  299.  The  charter  and  by-laws  of  a  Canadian 
corporation  construed,  and  held  to  confer  on  the 
executive  committee  of  the  directors  only  power 
in  respect  to  the  ordinary  business  operations 
of  the  corporations,  and  not  to  appoint  or  re- 
move officers  or  fix  their  salaries. — Hayes  v. 
Canada,  Atlantic  &  Plant  S.  S.  Co.,  271. 

(C)   RlKThtB.    Dntlea,    and    Liabilities   as    to 
Corporation   and   Its   Members. 

§  308.  A  corporation  authorized  bjr  statute 
to  adopt  by-laws  fixing  the  compensation  of  its 
officers  cannot  fix  such  compensation  by  a  mere 
resolution  of  its  director's.— Hayes  v.  Canada, 
Atlantic  &  Plant  S.  S.  Co.,  271. 

§  30S.  By  the  common  law  relating  to  cor- 
porations, neither  the  president  nor  any  director 
is  entitled  to  any  salary  unless  there  is  an  au- 
thoritative vote  granting  it  and  establishing 
the  amount  of  the  same.— Hayes  v.  Canada.  At- 
lantic &  IMant  S.  S.  Co.,  27-1. 

(D)   Liability   for  Corporate  Debts  and 
Acts. 

Liability  of  bank  officers,  see  Banks  and  Bank- 
ing, §§  256,  257. 

VII.   CORPORATE  POWERS  AND 
UABII.ITIES. 

Of  banks,  see  Banks  and  Banking.  ^  l.->8.  151. 


(B)  Representation  of  Corporation  %t  Of- 
ficers  and  Avents. 

Declarations  by  officers  and  agents  as  evidence 
against  corporation,  see  Evidence,  §  244. 

Particular   classes   of   corporations   or   associa- 
tions. 
See  Carriers,  |$  300-316;    Railroads,  U  327- 
350,358. 

(F)  Civil   Actions. 

Declarations  by  officers  and  agents  as  evidence 
against  corporation,  see  Evidence,  §  244, 

District  in  which  action  in  federal  court  must 
be  brought,  see  Courts,  §  274. 

In  action  against  carrier,  see  Carriers,  f|  316, 
347. 

VIII.   INSOLVENCY  AND  RECEIVERS. 

$  545.  A  corporation  can  secure  one  class  of 
sto<kholders  over  another.— Ellsworth  v.  Ly- 
ons, 1. 

§  545.  A  contract  between  a  corporation  and 
a  stockholder  by  which  the  latter  is  to  receive 
the  par  value  or  any  part  of  his  stock  before  all 
<-ori)orate  debts  are  jmid  is  contrary  to  public 
policy  and  void. — Ellsworth  v.  Lyons,  1. 

§  545.  A  corporation  held  unable,  as  against 
its  creditors,  to  secure  the  retirement  of  pre- 
ferred stock  issued  under  Comp.  Laws  Mich. 
18Jy7,  §  7073,  by  appropriating  assets  otherwise 
available  to  creditors.— Ellsworth  v.  Lyons,   1. 

Xn.  FOREIGN  CORPORATIONS. 

District  in  which  suit  must  be  brought  in  fed- 
eral court  in  action  for  injuries  to  passengers, 
see  Courts,  |  274. 

§  (j88.  a  franchise  tax  laid  under  the  laws 
of  New  Jersey  upon  an  insolvent  corporation 
organized  under  the  laws  of  that  state  but 
having  its  business  situs  and  property  in  aji- 
other  state  will  not  he  enforcea  by  a  court  of 
equity,  in  the  latter  state,  which  is  administer- 
ing its  assets  and  given  priority  of  payment 
over  the  claims  of  bona  fide  local  creditors. — 
Franklin  Trust  Co.  v.  State  of  New  Jersey,  629. 

CORROBORATION. 

Of  testimony  of  accomplices  in  criminal  prose- 
cution, see  Criminal  Law,  §  510. 

CORRUPTION. 

In  general,  see  Fraud. 

CO-SERVANTS. 

See  Master  and  Servant,  {§  182-190. 

COSTS. 

In  action  for  collision  between  vessels,  see  Col- 
lision, §  154. 

VII.   ON  APPEAI*  OR  ERROR,  ANB  ON 

NEW  TRIAI.  OR  MOTION 

THEREFOR. 

§  238.  Where  a  judgment  is  reversed  be- 
cause the  record   failed  to  show  jurisdictional 
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facta,  to  which  defendant  in  error  did  not  ob- 
j«'ct.  neithor  party  would  be  allowed  costs  of 
the  appeal,  and  the  case  would  be  dismisse<I 
without  costs,  unless  the  complaint  was  amend- 
ed.—Newcomb  v.  Burbank,  104. 

COUNTIES. 

See  Municipal   Corporations. 
Best  and  secondary  evidence  of  claims  against 
county,  see  Evidence,  §  178. 

H.   GOVERNMENT  AND  OFFICERS. 
(C)   County   Board. 

§  50.  Under  St.  Ky.  1804,  §  1834,  a  power 
from  the  county  fiscal  court  to  two  of  its  mem- 
bers to  ascertain  the  amount  of  claims  and  to 
Fcettle  with  claimant  held  an  invalid  attemi)t  to 
delegate  powers  vested  in  the  court.— Ohio  Coun- 
ty. Ky.,  v.  Baird,  aS. 

IV.    FISCAL    MANAGEBfENT,    FUBUC 

DEBT,   SECURITIES,   AND 

TAXATION. 

§  171.  A  note  purporting  to  be  signed  by  a 
county  fiscal  court  may  be  defended  against  for 
want  of  consideration  whether  it  was  to  take 
the  place  of  a  note  paid  or  for  claims  against 
the  county  not  allowed  by  the  proper  authority. 
—Ohio  County,  Ky.,  v.  Baird,  (]3. 

COUNTY  BOARDS. 

See  Counties,  {  50. 

COUNTY  COMMISSIONERS. 

See  Counties,  {  50. 

COURTS. 

See  Judgment. 

Presumptions  as  to  judicial  proceedings  in  gen- 
eral, see  Evidence,  $  82. 

Province  of  court  and  jury,  see  Criminal  Law, 
H  761-763,  764. 

Special  jurisdictions  and  particular  classes  of 

courts. 
See  Admiralty. 

Etjuity  jurisdiction,  see  Equity,  §  41. 
Probate  court  to  sell  land  of  insane  person,  see 

Insane  Persons,  §  70. 
United  States  circuit  court  to  restrain  advance 

in   freight  rates,  see  Carriers,  §  34. 

L   NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

Review  of  questions  of  jurisdiction,  see  Appeal 
and  Error,  §§  185,  1166. 

S  1.  "Jurisdiction"  defined.— Rexford  v.  Bruns- 
wick-Balke-Collender  Co.,  210. 

n.   ESTABUSHMENT,    ORGANIZA- 
TION, AND   PROCEDURE   IN 
GENERAL. 

CD)   Rnlea      of      Deolalon.      Adjndlcatlon*, 
Opinions,  and  Records. 

Decision  of  appellate  court  as  law  of  the  case 
in  lower  court,  see  Appeal  and  Error,  §  1195. 


Former  decision  of  appellate  court  ns  law  of 
the  case  on  subsequent  appeal,  see  Appeal  and 
Error,  {  1097. 

§  107.  It  is  not  the  practice  of  courts  to  rest 
their  decisions  upon  a  single  ground,  or  upon 
the  narrowest  possible  basis  of  fact;  but,  on 
the  contrary,  every  consideration  which  is  di- 
rectly controlling  of  the  actual  issue  tendered 
is  a  legitimate  ratio  decidendi,  and  the  opinion 
of  the  court  thereon  is  not  obiter  dictum.— Chi- 
cago, B.  &  Q.  R.  Co.  V.  Board  of  Sup'rs  of 
Appanoose  County,  Iowa,  573. 

Vn.   UNITED   STATES   COURTS. 

(A)  Jnrlsdlctlon   nnd   Powers   In   General. 

S  274.  A  foreign  or  alien  corporation  held 
subject  to  suit  for  injuries  to  a  passenger,  who 
was  a  citizen  of  New  Jersey,  in  a  federal  Cir- 
cuit Court  sitting  in  New  York,  where  service 
of  process  was  obtained.— Jarowski  v.  Ham- 
burg-American Packet  Co.,  548. 

§  279.  There  is  no  presumption  in  favor  of 
the  jurisdiction  of  a  federal  court  which  must 
affirmatively  appear  of  record.— Newcomb  v. 
Burbank,  164. 

§  280.  It  is  the  duty  of  a  federal  court  to 
dismiss  of  its  own  motion,  if  jurisdiction  does 
not  affirmatively  appear.— Newcomb  v.  Burbank, 
164. 

(B)  Jurisdiction   Dependent   on   Nntnre   of 

Snbject-Matter. 

§  285.  A  bill  to  restrain  a  continuing  tres- 
pass on  complainaut^s  homestead  entry  held  not 
to  state  a  cause  of  action  within  the  jurisdic- 
tion of  the  federal  courts  on  the  theory  that  it 
depended  on  the  construction  of  the  Constitution, 
laws,  and  treaties  of  the  United  States.— Hare 
V.  Birkenfield,  335. 

§  299.  Federal  jurisdiction  on  the  ground  of 
controversy  arising  under  the  Constitution  and 
laws  of  the  United  States  exists  only  when 
plaintiffs  statement  of  his  own  cause  of  ac- 
tion shows  that  the  case  substantially  in- 
volves a  controversy  as  to  the  effect  and  con- 
struction of  the  Constitution  or  some  law  or 
treaty.— Hare  v.  Birkenfield,  335. 

(C)  Jurisdiction     Dependent     on     CItlsen- 

sblp,   Residence,   or   Character 
of  Parties. 

§  322.  On  writ  of  error,  federal  jurisdiction 
held  not  shown  by  the  pleading  requiring  rever- 
sal and  remand.— Newcomb  v.  Burbank,  164. 

(B)  Procedure,   and  Adoption  of  Practice 
of  State  Courts. 

§  332.  The  practice  of  the  federal  courts  in 
equity  regarding  abatement  and  revival  is  reg- 
ulated by  the  practice  of  the  High  Court  of 
Chancery  in  England  in  1842,  when  rule  90 
was  adopted.— Childs  v.   Ferguson,   305. 

$  339.  Federal  courts  are  not  required  by 
act  of  conformity  (Rev.  St.  §  649  [U.  S.  Comp. 
St.  1901,  p.  525]),  to  conform  to  practice  of 
state  courts,  where  it  would  unwisely  incumber 
the  administration   of  law  or  defeat  the  ends 
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of  justice.— Boatmen's  Bank  t.  Trower  Bros. 
Co.,  314. 

f  342.  The  distinction  between  actions  at  law 
and  suits  in  equity  in  courts  of  the  United 
States  is  matter  of  substance  and  not  of  form 
only.— McKemy  v.  Supreme  Lodge  A.  O.  U.  W., 

§  343.  In  the  federal  courts,  death  of  a  sole 
defendant  in  equity,  which  transferred  his  in- 
terest to  others,  abated  the  suit,  in  the  absence 
of   rerival. — Childs   v.    Ferguson,   30.j. 

§  343.  Where  a  suit  in  equity  has  been  heard 
and  submitted,  the  subsequent  death  of  defend- 
ant brings  no  abatement.— Childs  v.  Ferguson, 
305. 

§  352.  A  bill  of  exceptions  by  referee  held 
not  essential  to  review  m  United  States  court 
of  his  rulings  in  an  action  at  law  in  Missouri. — 
Boatmen's  Bank  v.  Trower  Bros.  (\».,  314. 

f(  3r)4.  The  Pennsylvania  practice  act  of 
April  22,  1005  (P.  L.  28(1).  relating  to  the 
entry  of  judgment  non  obstante  veredicto,  is 
adaptable  to  the  federal  courts,  and  they  are 
required  to  follow  it  bv  the  conformity  sfntute 
(Rev.  St.  §  914  [U.  S.  Comp.  St.  1001,  p.  684]). 
--Smith  v.  Jones,  320. 

§  3.56.  Cross-errors  are  not  assis:nnble  in 
UnitcHl  States  courts.— Midland  Valley  B.  Co. 
V.   Fulgham,  151. 

I  350.  Where  a  reversal  is  necessitated  be- 
cause the  record  did  not  show  federal  jurisdic- 
tion, plaintiff,  on  remand,  miffht  be  permitted 
to  amend  to  cure  the  defect. — Newcomb  v.  Bur- 
bank,  104. 

I  3.50.  The  methodw  of  review  of  the  rulings 
of  federal  courts  are  prescribed  by  acts  of 
Congress,  the  ancient  English  statutes,  and  the 
practice  of  courts  of  the  United  States,  and 
are  not  affected  by  the  act  of  conformity  (Rev. 
St.  §  (WO  [U.  S.  Comp.  St.  1001.  p.  52.5]).  state 
statutes,  or  the  practice  of  their  courts.— Boat- 
men's Bank  v.  Trower  Bros.  Co.,  314. 

5  350.  Motion  for  new  trial  is  not  essential 
to  a  review  of  the  rulings  of  the  trial  court 
under  the  federal  practice.— Boatmen's  Bank  v. 
Trower  Bros.  (!o.,  314. 

§  3.56.  The  federal  court  can  extend  the  time 
for  filing  exceptions,  where  a  party  had  received 
no  notice  of  the  time  of  filing  within  four  days, 
for  seven  days.— Boatmen's  Bank  v.  Trower 
Bros.  Co.,  314. 

(F)   State  Laiva  mm  R«Ie«  of  Declnlon. 

8  .S(53.  Where  the  constitutional  laws  of  a 
state  forerning  descent  of  property  conflict  with 
practice  of  federal  courts  m  equity,  the  former 
prevail.— Childs  v.  Ferguson,  305. 

§  365.  Federal  courts  will  follow  decisions  of 
state  courts  as  to  what  constitutes  a  water 
course.— <'hicago,  B.  &  Q.  R.  Co.  v.  Board  of 
Sup'rs  of  Appanoose  County,  Iowa,  573. 

S  3(56.  In  applying  exemption  laws  the  bank- 
ruptcy courts  are  bound  by  the  construction 
placed  on  such  laws  by  the  highest  court  of  the 
state  whose  statute  is  involved,  and  also  by  the 
settled  local  law  on   the  question   of  the  valid- 


ity of  instruments  affecting  exemptions. — In  re 
National  Grocer  Co.,  47. 

§  366.  The  sufficiency  of  a  notice  of  a  senr- 
ant's  injury  served  under  the  New  York  em- 
ployer's liability  act  (Laws  1002,  c.  (500)  would 
be  determined  in  the  federal  courts  in  accord- 
ance with  the  construction  of  the  act  by  the 
New  York  court  of  last  resort.— Pennsylvania 
Steel  Co.  V.  Lakkonen,  513. 

$  Sm.  Construction  of  Act  March  18,  1?<09 
(Laws  1800,  p.  117;  Kirby's  Dig.  $  5057),  by 
the  Supreme  Court  of  Arkansas,  held  conclu- 
sive on  a  federal  court. — Forshaw  v.  Layman, 
550. 

§  366.  The  right  of  a  bankrupt  to  exemp- 
tions under  Bankr.  Act  July  1,  1898,  c.  541,  | 
(Ui.  .30  Stat.  54S  (U.  S,  (5omp.  St.  1901.  p. 
.•U24),  is  to  be  determined  by  the  law  of  the 
state  as  construed  by  its  highest  court,  if  such 
a  construction  has  been  clearly  given. — In  re 
Baker,  602. 

(H)   Clrcolt   Conrts   of   Appealn. 

$  405.  Where  counsel  consider  a  point  they 
present  too  trivial  to  cite  in  their  brief  th«» 
place  in  the  record  where  it  was  ruled  upon  and 
preser\'ed  by  exceptions,  the  court  will  not 
search  out  the  record  to  consider  the  nilin?.— 
Northwestern  Steam  Boiler  &  Mfg.  Co.  t.  Great 
Lakes  Engineering  Works,  52. 

$  4(X).  Rule  24  of  Court  of  Appeals  as  to  re- 
quirements of  briefs  construed. — Northwestern 
Steam  Boiler  &  Mfg.  Co.  v.  Great  Lakes  Engi- 
neering Works.  ,52. 

S  405.  Assignment  of  error  to  admission  of 
evidence  contained  in  a  writing  held  insufl^cient 
under  rule  2  of  the  Court  of  Appeals. — North- 
western Steam  Boiler  &  Mfg.  Co.  v.  Great 
I^kes   Engineering   Works,  52. 

H  407.  An  order  denying  a  motion  to  dissolve 
a  preliminary  injunction  is  not  one  **contlDiiiiig'' 
the  injunction,  within  the  meaning  of  Act 
March  3,  1801.  c.  517.  d  7,  26  Stmt.  828  (F.  S. 
Comp.  St.  1001,  p.  .5.50),  and  is  not  appealable 
thereunder.— ISoneer  l^ace  Mfg.  Co.  v.  L>odd. 
58(5. 

(I)  CIrcalt  Conrts. 

Consent  to  jurisdiction  in  proceedings  to  sell 
vessels  free  from  maritime  lien,  see  Mari- 
time Liens,  §  60. 


CREDITORS. 

Exemptions; 


Homestead ; 


See     Bankruptcy ; 

Payment. 
Uights  and  remedies  as  to  mortgage  bj  debtor, 

see  Chattel  Mortgages,  §  107. 

CRIMES. 

See  Criminal  Law. 

CRIMINAL  LAW. 

.4rrest  of  accused,  see  Arrest,  §  63. 
Indictment,  information,  or  complaint,  see  In- 
dictment and   Information. 
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Oifenses  hy  particular  classes  of  persons. 

Officers  and  aseDts  of  banks,  see  Banks  and 
Banking,  |i  25(5,  257. 

Particular  offenses, 

See  Embezzlement;    Obstructing  Justice;    Peiv 

jury. 
\cninst  game  laws,  see  Game,  §  9. 
^'iolations    of    banking:    laws,    see    Banks    and 

Banking,  S§  25H.  257. 
ir^iolations  of  bankrupt  laws,  ground  for  refusal 

of  discharge  of  bankrupt,  see  Bankruptcy,  § 

408. 
riolations  of  regulations  relating  to  articles  of 

food  or  drink,  see  Food,  $  20. 

m.   PABTIES   TO   OFFENSES. 

I  59.  Where  an  offense  is  a  misdemeanor  all 
participants  are  principals.— Kichardson  v.  Unit- 
ed  States,  69. 

5  59.  In  order  for  a  person  to  be  a  princi- 
pal in  a  felony,  he  must  be  cither  actually  or 
instructively  present  while  the  other  commits 
the   offense. — Richardson  v.   United   States,  «»J). 

a  59.  Where  an  act  is  done  by  the  procure- 
mont  of  a  person  it  is  his  act  in  effect,  even 
where  it  is  made  a  crime.— Bichardson  v.  Unit- 
ed States,  69. 

X.  EVIDENCE. 

In  prosecution  for  obstructing  justice,  see  Ob- 
structing Justice,  §  14. 

In  prosecution  for  violation  of  banking  laws, 
see  Banks  and  Banking,  §  257. 

(E)  Be«t   and   Seeoadary   and   Demoastra- 
tlTe  Evidence. 

S  400.  In  a  trial  for  obstructing  justice  by 
inrlncing  one  to  leave  the  country  to  avoid 
service  of  a  grand  jury  subpoena,  held  proper 
to  admit  secondary  evidence  of  the  contents  of 
a  cipher  telegram  from  the  fugitive  witness.— 
Ileinze   v.   United   States,   510. 

iJ)  Testlmoay   of  Aeeompllees   and   Code- 
feadants. 

§  510.  There  is  nothing  which  forbids  the 
conviction  of  a  defendant  at  common  law  or  ra 
the  federal  courts  on  the  uncorroborated  testi- 
mony of  an  accomplice.— Richardson  v.  United 
States,  69. 

XU.   TRIAI^ 

(B)  Coarse  aad  Coadnct  of  Trial  la  Gea- 
eral. 

$  656.  On  a  trial  in  the  federal  court  it  is 
improper  for  the  judge  to  cross-examine  de- 
fendant's witnesses  in  such  a  manner  as  to  in- 
dicate an  opinion  that  accused  should  be  con- 
vitted.- Adler  v.  United   States,  608. 

I  <556.  A  trial  judge  participating  in  the  ex- 
amination of  witnesses,  in  the  exercise  of  dis- 
cretion, should  avoid  the  appearance  of  par- 
tiality.—Adler  V.  United  States,  608. 

(F)  Proirlaee   of  Coart   aad   Jury   la   Gea- 
eral. 

S  761.  In  a  prosecution  of  a  national  bank 
officer  for  fftlse  entries,  requests  assuming  that 
the  clerks  who   made   the   entries   were  accom- 


plices   held    properly    refused.—RichardsoD    v. 
United  States,  (». 

1^  763.  764.  An  instruction  that  the  cred- 
ibility of  a  witness  who  is  an  accomplice  is 
weakened  by  the  absence  of  corroboration  held 
properly  refused.— Richardson  v.  United  States, 

<m. 

(G)  Hecesalty,   ReQalsltes,  aad   Safleleacy 
of  Instrnctlons. 

§  780.  Instructions  as  to  province  of  court 
and  jury  held  erroneous,  as  calculated  to  de- 
prive accused  of  the  right  to  an  acquittal  in 
case  the  jury  were  not  convinced  of  his  guilt 
beyond  a  reasonable  doubt. — Adler  v.  United 
States,  608. 

(M>  IVelffht  aad   Snfllclency-. 

In   prosecution    for  violation   of  banking  laws, 
see  Banks  and  Banking,  f  257. 

XV.  APPEAL  AND   ERROR,  AND 
CERTIORARI. 

(B)  Prenentatloa  and  Reservatloa  ta  LiOiv- 
er  Conrt  of  Gronnds  of  Revle^r. 

§  1053.  On  review  of  a  conviction,  conduct  of 
the  trial  judge  not  excepted  to  cannot  be  con- 
sidered.—Heinze  V.  United  States,  510. 

S  1059.  An  exception  to  the  direction  of  a 
verdict  in  favor  of  accused  is  insufficient  to 
raise  the  question  of  variance  on  appeal. — Rich- 
ardson V.   United   States,  69. 

(G)  Review. 

§  1153.  The  Court  of  Appeals  is  reluctant 
to  interfere  with  the  exercise  of  discretion  on 
the  part  of  the  trial  judge  in  participating  in 
the  examination  of  witnesses,  but  should  do  so 
when  such  discretion  is  abused. — Adler  v.  Unit- 
ed States,  608. 

CROSSINGS. 

Railroad  crossings,  see  Railroads,  §  96. 
Railroad  crossings,  accidents  at,  see  Railroads, 
§§  327-350. 


CURTESY. 


See  Dower. 


CUSTOMS  DUTIES. 

Excuse  duties  and  other  internal  taxes,  see  In- 
ternal Revenue. 

I.   VAI<IDITT,    CONSTRUCTION,    AND 

OPERATION  OF  CUSTOMS  LAWS 

IN   GENERAL. 

$  19.  A  custom  asserted  as  to  the  construc- 
tion of  a  written  contract  will  not  be  considered 
where  the  witnesses  differ  with  reference  there- 
to.—Ilerr  V.  Tweedie  Trading  Co.,  231.     . 

DAMAGES. 

Compensation  for  property  taken  for  public  use, 
see  Eminent  Domain,  §  103. 

Damages  for  particular- injuries. 
See  Death,  S  99 ;    Libel  and  Slander,  §  120. 
Loss   of  or  injuries   to  cargo,  see   Shipping,  § 
131. 
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in.   GROUNDS  AND   SUBJECTS   OF 
COBfPENSATORT  DAMAGES. 

(A)    Direct     or     Remotet      Conttnorent,     or 
Prospective    ConseQiiences  or  L<os»e«. 

§  23.  Knowledge  by  defaulting  party  when 
contract  is  made  of  special  circumstances  ren- 
dering other  damages  than  those  implied  from 
the  contract  probable  held  to  warrant  recovery 
thereof. — Northwestern  Steam  Boiler  &  Mfg.  Co. 
V.    Great    Lakes  Engineering   Works,   52. 

S  2:i.  Damages  which  are  the  natural  and 
probable  result  of  a  breach  of  contract  held 
recoverable. — Northwestern  Steam  Boiler  &  Mfg. 
Co.   V.  Great  Lakes  Engineering  Works,   52. 

i  23.  Elements  of  damages  recoverable  in  ab- 
sence of  proof  aliunde  of  knowledge  by  the  de- 
faulting party  when  a  contract  was  made  for 
si>ecial  circumstances  determined. — Northwestern 
Steam  Boiler  &  Mfg.  Co.  v.  Great  Lakes  En- 
gineering Works,  52. 

§  45.  Defendant  held  liable  to  plaintiff  for 
damages  caused  by  delay  in  delivery  of  boilers 
for  steamship.— Northwestern  Steam  Boiler  & 
Mfg.   Co.  V.  Great  Lakes  Engineering  Works, 


VU.  INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

For  death,  see  Death,  §  99. 

VIII.   PLEADING.   EVIDENCE,   AND 
ASSESSMENT. 

(C)   ProceediBK*  for  Aasessment* 

S  208.  Question  whether  certain  damages 
claimed  for  delay  in  failinc:  to  deliver  boilers 
for  a  steamship  were  caused  by  such  delay  held 
for  the  jury.— Northwestern  Steam  Boiler  & 
Mfg.  Co.  v.  Great  Lakes  Engineering  Works,  52. 

(D)   Compntatlon  and  Amomit,  Doable  Amd 
Treble   Damaores,   and   RemtsstOB. 

Review  of  amount  of  recovery,  see  Appeal  and 
Error,  §  KKM. 

DEATH. 

II.  ACTIONS    FOR    CAUSING  DEATH. 

(D)   Pleadlttff    and    Bvtdence. 

$  58.  Where,  in  an  action  for  wrongful 
death,  issue  is  taken  on  the  fact  of  death,  the 
burden  of  proving  it  is  on  the  plaintiff.— Nor- 
thern Pac.  Ry.  Co.  v.  King,  851. 

§  75.  In  an  action  for  wrongful  death,  the 
fact  of  death  may  be  proved  by  circumstantial 
evidence.— Northern  Pac.  Ry.  Co.  v.  King,  851. 

S  75.  No  inference  that  a  passenger  died 
from  injuries  sustained  could  be  drawn,  where 
it  was  affirmatively  shown  that  he  survived 
.such  injuries  for  a  week  or  10  days. — Northern 
Pac.  Ry.  Co.  t.  King,  351. 

(Ej)   Damasres,  Forfeiture,  or  Fine. 

I  99.  An  award  of  $12,000,  for  the  death  of 
an  engineer  31  years  old,  in  good  health  and  of 
good  habits,  who  was  earning  from  $1,300  to 


$1,500  a  :|rear  and  left  a  wife  and  child,  kd 
not  excessive.— The  Volund,  373. 

DEBTOR  AND  CREDITOR. 

See    Bankruptcy;     Exemptions;      Homestead 
Payment. 

DECEIT. 

See  Fraud. 

DECEPTION. 

See  Fraud. 

Of  public  as  element  of  infringement  of  trade 

mark   or    trade-name,    see   Trade-Marks  ani 

Trade-Names,  $  65. 

DECLARATION. 

In  pleading.  See  Pleading. 

DECLARATIONS. 

As  evidence,  see  Evidence,  §  288. 

DECREE 

In  admiralty,  see  Admiralty,  §  99. 
Judgments  in   general,   see  Judgment. 

DEEDS. 

Preferences  by  debtor,  see  Bankruptcy,  f{  165- 
184. 

Deeds  hy  or  to  particular  claases  of  pertoiu. 
See  Insane  Persons,  §§  70,  71. 
Insolvent  debtors,  see  Bankruptcy,  §§  163-184. 
Mortgagors,  see  Mortgages,  §  281. 

Deeds   of  particular  species   of,    or   estatct  m 

interest  in,  property. 
Mortgaged  property,  see  Mortgages,  §  28L 

Particular  classes  of  deeds. 
Trust    deeds,    see    Chattel    Mortgages;     Mort- 
gages. 

DEFALCATION. 

In  general,  see  Embezzlement 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

In    performance    of    contracts    in   general,  stt 
Contracts,  §§  289-;{06. 

DEFRAUD. 

See  Fraud. 

DELEGATION. 

Of  powers  of  fiscal  court,  see  Counties,  i  50. 

DEMISE. 

See  Landlord  and  Tenant. 
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DEMURRER. 

See  Pleading,  {  212. 

DEPOSITARIES. 

Deposits  incident  to  particular  occupations,  see 
Banks  and   Banking. 

DEPOSITS. 

In  bank,  see  Banks  and  Banking.  {§  13S-151. 

>     DESCENT  AND  DISTRIBUTION. 

See  Dower. 

D<*clarations  or  family  records  or  reputation  as 
to  heirship,  see  Evidence,  §  288. 

ni.   RIGHTS  AND  UABUiITIES  OF 
HEIRS   AND   DISTRIBUTEES. 

(A)   Nature   and   Establtshment    of  Rlffhtu 
In  General. 

Declarations  or  family  records  or  reputation  as 
to  heirship,  see  Evidence,  §  288. 

DESCRIPTION. 

Of  property  in  contract  of  sale,  see  Sales,  §  72. 
Of  proi>erty  mortgaged,  see  Chattel  Mortgages, 
S  50. 

DESTRUCTION. 

Failure  to  re-record  conveyance  after  destruc- 
tion of  record  as  affecting  rights  of  subsequent 
purcha.ser,  see  Vendor  and  Purchaser,  §  2J53. 

Of  record  of  conveyance  as  affecting  construc- 
tive notice  to  purchaser,  see  Vendor  and  Pur- 
chaser. §  231. 

Of  writing  as  ground  for  admission  of  secondary 
evidence,  see  Evidence,  §  178. 

DIRECTORS. 

Of  corporation,  meetings,  see  Corporations,  § 
298.' 

DISABILITIES. 

Of  insane  persons,  see  Insane  Persons. 

DISBURSEMENTS. 

Costs  in  general,  see  Costs. 

DISCHARGE. 

From  indchtedncsSf   obligation^  or  Uahility, 
See  Bills  and  Notes,  §  537;    Judgment,  §  875; 

Mechanics*  Liens,  §  239. 
Bankrupts,  see  Bankruptcy,  {  408. 

DISCRETION  OF  COURT. 

Amendment  of  pleadings,  see  Pleading,  |  236. 

Improvement  of  street  railroad  pending  re- 
ceivership, see  Street  Railroads,  §  55. 

Review  of  discretion  in  civil  actions,  see  Appeal 
and  Error.  §  959. 


Review  of  discretion  in  criminal  prosecutions, 

see  Criminal  Law,  §  1153. 
Setting  aside  sale  in  admiralty,  see  Admiralty, 

§  99. 

DISCRIMINATION. 

By  carriers,  see  Carriers,  §  13. 

DISMISSAL  AND  NONSUIT. 

Dismissal  by  federal  court  for  want  of  juris- 
diction, see  Courts,  f  280. 

II.   INVOLUNTARY. 

ft  53.  When  the  element  of  controversy  dis- 
appears from  a  case  by  change  of  circumstanc- 
es or  by  act  of  the  parties,  the  case  will  be  dis- 
missed, though  complainant  claims  that  he 
yielded  to  the  stress  of  the  situation.— Lewis 
Pub.  Co.  V.   Wyman,  453. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  Bankruptcy,  §§  314- 
345. 

DISTRICTS. 

Judicial    districts    in    which    suits    in    federal 
courts  must  be  brought,  see  Courts,  |  274. 

DITCHES. 

See  Drains. 

Enlargement   for    appropriation    of   water,    see 
Waters  and  Water  Courses,  $  144^^. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  Courts,  §  322. 

DIVIDENDS. 

On  stock,  see  Corporations,  §  15C. 

DOCUMENTS. 

As  evidence,  see  Evidence.  §  355. 
Best  and  secondary  evidence,  see  Criminal  Law, 
§  400;    Evidence,  |  178. 

DOMICILE. 

Of   parties   to   action  as   determining  jurisdic- 
tion of  courts,  see  Courts,  §  322. 

DOWER. 

Sale  of  dower  interest  as  part  of  husbandV  es- 
tate in  bankruptcy,  see  Bankruptcy,  §  2i>7. 

n.   INCHOATE  INTEREST. 

(B)  Bar,  Release,  or  Forfeiture. 

I  45.  Under  Ohio  Rev.  St.  §$  5719,  6348, 
6350f,  (>J50g,  a  general  assignment  for  the 
benefit  of  creditors  does  not  impair  the  dower 
right  of  the  insolvent's  wife  in  his  real  estate. — 
In  re  Hays.  ()50. 


For  cases  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &.  Indexes  see  same  topic  and  section  (§)  NUMBBR 


Digitized  by  VjOOQ IC 


]>ower 


104  C.  C.  A.  RKPOUTS. 


702 


S  49.  Where  a  mortgage  given  by  a  bank- 
rupt to  secure  a  debt,  in  which  his  wife  joined 
to  release  her  dower,  is  set  aside  as  a  prefer- 
once,  and  the  property  restored  to  his  general 
estate,  such  mortgage  is  also  inoperative  to  re- 
lease or  bar  the  wife*s  dower  right  and  cannot 
l)e  enforced  by  the  mortgagee  as  a  conveyance 
of  her  dower  interest  in  the  proi)erty. — In  re 
Lingafelter,  38. 

DRAINS. 

<  Condemnation  of  property  for  right  of  way,  see 
Eminent  Domain,  i  103. 

I.  ESTABLISHHENT  AND  MAIN- 

TENANCE. 

$  2.  Act  Iowa  April  2,  1907  (I^aws  1907,  c. 
9r»),  which  requires  drains,  in  crossing  the  rights 
of  way  of  a  railroad,  to  be  located  at  the  place 
of  the  natural  waterway  across  such  right  of 
way,  has  no  application  to  a  drain  which  had 
been  established  and  in  part  constructed  before 
the  statute  was  passed.— Chicago,  B.  &  Q.  K. 
Co.  V.  Board  of  Sup'rs  of  Appanoose  County, 
Iowa,  573. 

II.  ASSESSMENTS  ANB  SPECIAI. 

TAXES. 

§  82.  An  assessment  of  benefits  made  by  a 
drainage  board  against  the  property  of  a  rail- 
road company  on  account  of  the  construction  of 
a  public  drainage  ditch,  affirmed  by  a  court, 
will  not  be  disturbed  by  an  appellate  court  ex- 
cept in  case  of  gross  error  showing  prejudice, 
corruption,  or  plain  mistake.— Chicago.  B.  &  Q. 
It.  Co.  V.  Board  of  Sup'rs  of  Appanoose  Coun- 
ty, Iowa,  583. 

DUTIES. 

(^"ustoms  duties,  see  Customs  Duties. 
Excise  duties,  see  Internal  Revenue. 

EASEMENTS. 

I*ublic  easements,  see  Navigable  Waters. 

ELECTRICITY. 

Electric  railroads,  see  Street  Railroads. 

EMBEZZLEMENT. 

I  16.  Repledge  of  pledged  collaterals  by  bro- 
kers at  a  time  when  the  customer  had  no  trans- 
actions pending,  and  when  the  broker  was  in- 
debted to  the  customer,  constituted  larceny. — 
In  re  T.  A.  Mclntyre  &  Co.,  419. 

EMINENT  DOMAIN. 

n.  COMPENSATION. 

<B)  Taklnsr      or      laJiirlBv      Property      an 
Ground  for  <;oaipeii«atloii. 

I  103.  In  proceedings  to  condemn  right  of 
way  for  a  public  drainage  ditch  across  a  rail- 
road the  company  is  not  entitled  to  be  awarded 


fined  to  the  valoe  of  the  easement  across  iti 
right  of  way,  regardless  of  whether  or  not  the 
ditch  follows  a  natural  water  course  over  iu 
right  of  way.— Chicago,  B.  &  Q.  R.  Co.  t. 
Hoard  of  Sup'rs  of  Appanoose  County,  Iowa. 
573. 


EMPLOYES. 


See  Master  and   Servant. 


ENDOWMENT. 


See  Dower. 


ENTRY. 

Of  public  lands,  see  Public  Lands,  |  3L 

EQUITABLE  ESTATES. 

See  Mortgages ;  Trusts. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  {  63. 

EQUITY. 

Equitable  estates,  see  Mortgages;    Truata. 
Equitable  estoppel,  see  Estopi)el,  §  tj3. 
Jurisdiction  to  establish  and  enforce  trust,  see 

Trusts. 
Nature  of  suit  aa  for  money  had  and  receired, 

see  Action,  §  30. 
Suits  in  equity  for  infringement  of  patentP,  sec 

Patents,  §§  297-^324. 
Transfer  of  equity  of  redemption  by  mortgagor, 

see  Mortgages,  §  281. 

I.  JURISDICTION,  PRnrCIPIiES,  AND 
MAXIMS. 

(A)   Nature,    Grounds,    Sabjc^^ts,    amd    Ex- 
tent  of  JnrlMdlctlon  In  General* 

§  41.  Where,  in  a  suit  to  enjoin  a  postmas- 
ter from  refusing  complainant  second-claw 
rates,  complainant  was  found  not  to  be  entitled 
to  an  injunction,  the  bill  could  not  be  retained 
to  determine  complainant's  right  to  recover  al- 
leged excess  postage  paid,  and  its  liability  oa 
certain  bonds.— Lewis  Fub.  Co.  v.  Wyman,  4,">.l 

TV.  PLEADINO. 

(F)  Amended     and     Supplemental     Plead* 
lnK«  and  Revivor. 

S  207.  Equity  rule  No.  29,  relating  to  amend- 
ments, does  not  entitle  the  complainant  as  of 
right  to  amend  his  bill  after  a  demurrer  there^ 
to  has  been  sustained. — McKemy  v.  Supreme 
Ijodge  A.  O.  U.  W.,  117. 

UL  MASTERS  AND  COMMISSIONERS, 

ANB  PROOEEPINQS  BE- 

FORE  THEM. 

Reference  in  action  at  law,  see  Reference. 

§  409.  While  the  report  of  a  master  in  am 
equity  suit  is  not  conclusive  on  the  court  a« 
to  the  facts  found,  it  is  entitled  to  weight.  aod> 
if  the  evidence  is  consistent  with  it,  should  be 


as    damagea    the    expense    of    building   a    new    treated    a8_unassailabje.— Houston   Oil   Co.   of 

'  n- 1 
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ERROR,  WRIT  OF. 

See  Appeal  nnd  Error. 

ESTABLISHMENT. 

Of  homestead,  see  Homestead,  §  50. 

Of    street    railroads,   see    Street    Uailroads,    || 

r)2-r»5. 

Of  trusts,  see  Trusts,  §§  340-358. 

ESTATES- 

Bankrupts'  estates,  see  Bankruptcy. 

Particular  e9tate$, 
Soe  Dower;   Homestead. 
E}state8  for  years,  see  Landlord  and  Tenant. 

ESTOPPEL 

I.  BT  RECORD. 

By  judgment,  see  Judgment,  §  668. 

m.  equitabije:  estoppel. 

To  claim  property  as  belonging  to  bankrupt,  see 
Bank  nip  toy,  §  155. 

(B)  Gromnds  of  Estoppel. 

$  63.  Officers  of  a  national  bank  may  not 
hold  themselves  out  to  the  Comptroller  of  the 
Currency,  the  bank  examiners,  and  the  business 
public  as  original  subscribers  for  and  holders 
of  its  capital  stock,  which  they  have  never  paid 
for,  and  yet  escape  liability  on  obligations  given 
for  such  stock  by  a  secret  agreement  among 
them  that  the  stock  shall  be  considered  as  be- 
longing to  the  bank,  and  not  to  the  one  to 
whom  it  is  issued. — Lyons  v.  Westwater,  663. 

EVIDENCE. 

Comments  of  judge  on  evidence,  or  witnesses, 
see  Criminal  Law,  I  656. 

False  swearing,  see  Ferjurv. 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal Law,  I  789. 

Practice  in  admiralty,  see  Collision.  §  123. 

As  to  particular  fact$  or  issues. 
^  Usury,  I  115. 
Contributory  negligence  of  servant  injured,  see 

Master  and  Servant,  §  281. 
Fault   of   vessel    in   collision,    see   Collision,   if 

m,  85. 
Negligence  of  master  causing  iniury  to  servant, 

see  Master  and  Servant.  $  278. 
Patentable  invention,  see  Patents,  §  35. 

In  actions  hy  or  against  particular  classes  of 

persons. 
See  Carriers,  {  316;    Master  and   Ser\'ant,  |§ 
2H5-281. 

/»  particular  civU  actions  or  proceedings. 
See  Money  Received,  §  18. 
Admiralty  proceedings,  see  Collision,  |  123. 
For  causing  death,    see   Death,   §§  58-75. 


For  collision  between  vessels,  see  Collision,  | 
123. 

For  infringement  of  trade-mark,  see  Trade- 
Marks  and  Trade-Names,  §  03. 

For  injuries  to  mssengers,  see  Carriers,  {§  300, 
316. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. Iff  265-281. 

For  libel  or  slander,  see  Libel  and  Slander,  §§ 
101-105. 

Relating  to  usury,  see  Usury,  {  115. 

To  set  aside  sale  in  bankruptcy,  see  Bankrupt- 
cy, {  269. 

In  criminal  prosecutions. 
See    Criminal    Law,   §§   400-510;    Obstructing 

Justice,  I  14. 
For  violation  of  banking  laws,  see  Banks  and 

Banking,  §  257. 

Review  and  procedure  thereon  in  appellate 

courts. 

Presentation  of  evidence  by  bill  of  exceptions, 

case,  or  statement,  see  Appeal  and  Error,  % 

548. 
Ueview   of  sufficiency  of  evidence,  see  Appeal 

and  Error,  §  1004. 

I.   JUBICIAL  NOTICE. 

$  47.  Courts  take  judicial  notice  of  the  regu- 
lations of  the  I^nd  Department  and  when  pass- 
ing on  existence  of  particular  regulation  may 
resort  to  any  source  of  information  calculated 
to  be  helpful  and  trustworthy.— Leonard  v.  Len- 
nox, 296. 

n.   PRESUMPTIONS. 

In  action  for  injuries  to  passengers,  see  Car- 
riers, §  316. 

In  action  for  injuries  to  servants,  see  Master 
and  Servant,  §  265. 

f  67.  While  a  given  condition,  shown  to  exist 
at  a  given  time  may  be  presumed  to  have  con- 
tinued, there  is  not,  on  the  other  hand,  any  pre- 
sumption that  it  existed  previous  to  the  time 
shown.— W.  F.  Corbin  &  Co.  v.  United  States, 
278. 

§  76.  The  silence  of  a  party  as  to  a  matter 
of  which  he  has  knowledge  cannot  authorize 
a  finding  against  him  on  an  issue  upon  which 
the  other  party  has  the  burden  of  proof  where 
there  is  a  total  lack  of  affirmative  proof.— W. 
F.  Corbin  &  Co.  v.  United  States,  278. 

§  82.  WTiere  a  court  had  jurisdiction  of  the 
parties  and  subject-matter,  it  would  be  pre- 
sumed that  the  subsequent  proceedings  were 
regular  until  the  contrary  was  shown. — Uexford 
V.  Brunswick-Balke-Col lender  Co.,  210. 

in.   BURDEN   O^  PROOF. 

As  affecting  right  to  open  and  close  in  intro- 
ducing evidence  or  arguing  to  jury,  see  Trial, 
I  25. 

In  particular  civU  actions  or  proceedings. 
For  causing  death,  see  Death,  |  58. 
For  collision  between  vessels,  see  Collision,    f 
123. 
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For  injuries  to  i;>assenger8,  see  Camera,  §  316. 
For  libel  or  slander,  see  Libel  and  Slander,  § 
101. 

IV.  RELEVANCY,  BfATERIAIiITT,  AND 

COMPETENCY  IN   GENERAI«. 

(C)  similar    Facts    and    Transactloas. 

§  129.  In  a  proceeding  by  the  United  States 
under  Uev.  St.  §  345.^)  (U.  S.  (^omp.  St.  1901, 
p.  2*279),  for  the  forfeiture  of  whisky  in  the 
distillerB*  original  barrels,  but  alleged  to  be  other 
than  that  contained  in  such  barrels  when  they 
were  branded  and  marked,  it  was  competent  for 
the  government  to  introduce  in  evidence  anal- 
yses of  samples  taken  from  the  barrels  and  for 
comparison  analyses  of  samples  from  a  large 
number  of  barrels  made  in  the  same  distillery 
about  the  same  time  and  under  similar  condi- 
tions.—W.  F.  Corbin  &  Co.  v.  United  States, 
278. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  § 
4<K). 

§  178.  On  proof  of  loss  of  claims  against  a 
county,  secondary  evidence  is  admissible^  in  a 
suit  to  recover  on  them.— Ohio  County,  Ky.,  v. 
Haird,  (>3. 

VII.   ADmSSIONS. 

(D)  Bjr  Affents  or  Other  RepresentatlveB. 

^  244.  A  report  made  to  Dun  &  Co.  by  their 
authorized  representative  in  the  regular  course 
of  his  duty  as  to  the  assets  and  business  of  a 
corporation,  and  containing  statements  purport- 
ing to  have  been  made  by  its  president,  held 
admissible,  after  the  death  of  the  representative 
making  it,  as  prima  facie  evidence  that  such 
statements  were  so  made.— Davis  v.  I^uisville 
Trust  Co.,  24. 

Vm.   DECLARATIONS. 

«C)  A«   to   Pedlffree,   BIrtb,  and   Relatlon- 
Mhip. 

§  288.  Birth,  marriage,  death,  and  pedigree 
may  be  proved  by  hearsay  declarations  only  of 
members  of  the  family. — Northern  Pac  Ky.  Co. 
V.  King,  351. 

X.  DOCUHENTARY  EVIDENCE. 

(C)  Private  liVrltlnffs  and  Publications. 

f  355.  List  of  expenses  verified  by  competent 
testimony  may  become  admissible  in  evidence 
of  damages.— Northwestern  Steam  Boiler  & 
Mfg.  Co.  V.  Great  Lakes  Engineering  Works, 
52. 

XI.   PAROL    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

(A)  Contradlctlnir*  Varylnsr,  or  Adding  to 
Terni»  of  "Written  Instrament. 

{  417.  The  parol  evidence  rule  does  not  ap- 
ply where  the  written  instrument  does  not  ex- 
press the  entire  agreement  or  understanding 
of  the  parties.— Haas  Bros.  v.  Hamburg-Bremen 
PI  re  Ins.  Co..  .T)4. 


(D)  Con«traetlon    or   Applleatlon    of    Las* 
vnasre  of  IVrttten   Inatrnment. 

I  448.    Previous  correspondence  betwe^-n   ti 

garties  to  a  written  contract  held  ijot  ad;ins«i- 
le  to  affect  its  construction,  where  its  tenr- 
were  clear  and  unambiguous. — El  Dorado  Oil 
Works  Co.  V.  Soci6t6  Commerciale  de  L'Oceani*^, 
501. 

§  450.    The  words  "in  full  of  all  such  claims, 
contained    in    a    receipt,    held    ambiguous   anc 
open  to  explanation  by  parol.— Haas   Bros. 
Hamburg-Bremen  Fire  Ins.  Co.,  354. 

§  460.  In  an  action  on  a  bond  given  to  secu 
performance  of  a  lease,  evidence  offered  by  il- 
defendants,  held  erroneously  excluded  under  ti 
issues.— Henderson  v.  Mound  Coal  Co.,  235. 

XIV.   WEIGHT  AND  SUFFICIENCT. 

Scope  and  extent  of  review,  see  Appeal  and  Er- 
ror. §  1004. 

Waiver  and  correction  of  errors  in  rulings  as 
to  weight  and  sufficiency,  see  Trial,  S  419. 

A$  to  particular  facU  or  isMuet. 

Contributory  negligence  of  sen-ant  injured,  se»' 
Master  and  Senant  $  281. 

Fault  of  vessel  in  collision,  see  Collision.  §$ 
0(5,  85. 

Negligence  of  master  causing  injury  to  serv- 
ants, see  Master  and  Servant,  §  278. 

In  particular  civil  actions  or  proceedings. 
For  causing  death,  see  Death,  |  75. 
For  injuries  to  passenger,  see  Carriers,  |  300. 
For  injuries  to  servants,  see  Master  and  Serv- 
ant, |§  278  281. 

§  597.    Conjecture  is   an   unjust  basis  for 
verdict,  and  substantial  evidence  of  facts  c-o. 
stituting  a  cause  of  action  is  indispensable 
a  verdict  sustaining  the  cause.— Midland   V« 
ley  R.  Co.  v.  Fulgham,  151. 

EXCEPTIONS. 

/ft  judicial  proceedings. 
Necessity  and  sufficiency  for  purpose  of  revi* 
in  civil  cases,  see  Appeal  and  Error,  I  27:1 
Necessity  and  sufficiency  for  purpose  of  review- 
in  criminal  cases,  see  Criminal  I^w,  M  105^1- 
1059. 
To  instructions,  see  Trial,  {  273. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  §  548. 
Taking  exceptions  at  trial,  see  Trial,  §  273. 

EXCESSIVE  DAMAGES. 

For  wrongful  death,  see  Death,  §  99. 

EXCISE. 

Duties,  see  Internal  Revenue. 

EXCLUSION. 

Of  Chinese,  see  Aliens,  jf  21.  , 
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EXECUTION. 

Exemptions,  see  Exemptions;    Homestead. 

EXECUTORS  AND  ADMINISTRATORS. 

Testamentary  trustees,  see  Trusts. 

EXECUTORY  CONTRACTS. 

*    In  general,  see  Contracts. 

EXEMPURY  DAMAGES. 

For  libel,  see  Libel  and  Slander,  §  120. 

EXEMPTIONS. 

See  Homestead. 

From  taxation,  see  Taxation,  |8  104-106. 
Of  bankrupt,  see  Bankruptcy,  U  31M^-399. 
,    State  laws  as  rules  of  decision  in  federal  court, 
see  Courts,  §  366. 

n.   TRANSFER  OR  INCUMBRANCE 
OF  EXEMPT   PROPERTY. 

§  79.  The  mortgaging  or  conveying  of  ex- 
empt property  to  a  creditor  is  not  against  the 
public  policy  of  the  state  of  Michigan.— In  re 
National  Grocer  Co.,  47. 

m.   WAIVER    OR    FORFEITURE. 

By  bankrupt,  see  Bankruptcy,  §  399. 

EXPENSES. 

Element  of  damages,  see  Damages,  §  45. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXTRA  WORK. 

Compensation   for  alterations  and^  extra   work 
by  party  to  contract,  see  Contracts,  $  232. 

EXTRINSIC  EVIDENCE. 

In  general,  see  Evidence,  §{  417-460. 

FACT. 

Judicial  notice  of  facts,  see  Evidence,  I  47. 
Presumptions   as   to   continuance    of   fact,   see 
Evidence,  §  67. 

FALSE  IMPRISONMENT. 

Right  to  make,  and  mode  of  making,  arrest  in 
genera],  see  Arrest,  §  63. 

I.   CIVIL  IXABUJTT. 

(B)  Actions* 

f  20.  In  an  action  for  false  imprisonment, 
where  plaintiff  alleges  want  of  probable  cause 
for  the  arrest,  a  general  denial  puts  the  allega- 
tion in  issue  and  authorizes  defendant  to  show 


the  existence  of  such  cause.— Pritchett  ▼.  Sul- 
livan, 624. 

FALSE  REPRESENTATIONS. 

See  £^ud. 

FALSE  SWEARING. 

See  Perjury. 

FAMILY. 

Evidence   of  pedigree,   birth,   and   relationship, 

see  Evidence,  §  1^88. 
Homestead,  see  Homestead. 

FAULT. 

See  Negligence. 

As  cause  of  collision,  see  Collision. 

FEDERAL  COURTS. 

See   Courts,   |§   274-407. 

Jurisdiction  of  United  States  circuit  court  to 
restrain  advance  of  freight  rates,  see  Car- 
riers, §  34. 

FEDERAL  QUESTIONS. 

Grounds  for  jurisdiction,  see  Courts,  iS  285- 
21)0. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  §i  182-190. 

FIDEI  COMMISSUM. 

See  Trusts. 

FIDUCIARY  RELATIONS. 

See  Trusts. 

FILING. 

Mortgage,  see  Chattel  Mortgages,  ||  86-97,  197. 

FIRE  INSURANCE 

See  Insurance. 

FISCAL  MANAGEMENT. 

Of  counties,  see  Counties,  {  171. 

FOG. 

Collision  of  vessels,  see  Collision,  i  80. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  |  358. 

FOOD. 

Iniringement  of  trade-marks  on  articles  of  food, 
see  Trade-Marks  and  Trade-Names,  |  61. 

S  20.    Averment  in  indictment  held  not  to  dis- 
close any  misbranding,  under  Pure  Food  Act 
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June  30,  1006,  c.  3015,  34  Stat.  768  (U.  S. 
(^omp.  St.  Sopp.  1009,  p.  1187).— Nave-McCord 
Mercantile  Co.  v.  United  States.  486. 

§  20.  Averments  of  misbranding  under  Pure 
Food  Act  June  30,  1906,  c.  3915,  34  Stat.  768 
(IT.  S.  Comp.  St.  Supp.  1909,  p.  1187),  held  in- 
sufficient.—Xave-McCord  Mercantile  Co.  v.  Unit- 
ed  States,  486. 

§  20.  Averment  in  indictment  as  to  intent  of 
defendant  from  label  used  held  insufficient.— 
Nave-McCord  Mercantile  Co.  v.  United  States, 
486 

FORECLOSURE. 

^f  mortgages,  see  Mortgages,  §  520. 

FOREIGN  CORPORATIONS. 

See  Corporations,  {  688. 

FOREIGNERS. 


See  Aliens. 


FOREIGN  JUDGMENTS. 

See  Judgment,  {  &31. 

FORFEITURES. 

For  violations  of  internal  revenue  laws,  see  In- 
ternal Revenue,  §  46. 

Of  dower,  see  Dower,  §S  45-40. 

Of  exemptions,  by  baiikrupt,  see  Bankruptcy, 
§399. 

FORMER  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
§668. 

FORMS  OF  ACTION. 

See  Action,  §§  28-30. 

FRANCHISE  TAX. 

Priority  between  franchise  tax  on  insolvent  for- 
eign coroomtion  and  other  claims,  see  Corpo- 
rations, I  688. 

.    FRATERNAL  ASSOCIATIONS. 

See  Insurance,  §  697. 

FRAUD. 

In  subscriptions   to  corporate  stock,  see   Cor- 
porations, §  80. 
Offenses  involving  fraud,  see  Embezzlement 

I.  DECEPTION   CONSTITUTIKO 

rRAUP,  AND  LIABILITY 

THEREFOR. 

§  21.  A  subscriber  to  the  treasury  stock  of  a 
corporation  held  entitled  to  rely  on  statements 
made  by  its  president  in  a  report  to  a  mercan- 
tile agency,  and  to  rescind  the  purchase  on  dis- 
covering that  such  statements  were  materially 


false  and  fraudulent— Davis  ▼.  Looisville  Trust 
Co.,  24. 

§  23.  Where  plaintiff  purchased  an  interest 
in  a  salmon  fishinj?  outfit  on  false  representa- 
tions that  the  property,  located  at  a  distance 
and  inaccessible,  comprised  a  store  Kite  and 
building,  plaintiff  was  entitled  to  rely  on  the 
representation  without  exercising  care  to  as- 
certain the  truthfulness  thereoL— Martin  v.  Bur- 
ford,  360. 

m.  CRIMINAL  RE8PON8IBILITT. 

See  Onbezzlement 

FRAUDULENT  CONVEYANCES. 

By  debtor  prior  to  bankruptcy  proceedings,  lae 
Bankruptcy,  §§  179-184. 

L  TRANSFERS  AND  TRANSACTIONS 
INVALID. 

(H)  Preferences  to  Creditors. 

By  corporations  to  creditors  in  general  when  in- 
solvent or  in  contemplation  ot  insolvency,  see 
Corporations,  {  545. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  §§  67-69 ;  Ship- 
ping, §§  108-132. 

FUNDS. 

Public  funds,  see  Counties,  §  17L 

GAML 

Shipment  in  violation  of  interstate  commerce, 
see  Commerce,  §  61. 

§  3 Ml*  A  state  or  territory  bas  authority  to 
provide  by  legislation  that  wild  game,  such  as 
quail,  shall  not  be  shipped  out  of  the  state  or 
territory  even  though  the  game  was  kill<?d 
during  the  open  season. — Kupert  v.  United 
States,  255. 

§  9.  Indictments  under  the  Lacey  Act  of 
May  25,  1900,  c.  553.  j§  3.  4.  31  Stat.  188  (TT. 
S.  Comp.  St.  1901,  p.  3181),  for  shipment  from 
the  territory  of  Oklahoma  of  the  bodies  of  quail 
killed  in  violation  of  the  game  laws  of  the  ter* 
ritory  (Wilson's  Rev.  &  Ann.  St.  1903.  Okl.  H 
3069,  3078)  considered  and  hdd  sufficient.— Ku- 
pert V.  United  States,  255. 

GENEALOGY. 

Evidence  of  pedigree,  birth,  and  relationship, 
see  Evidence,  {  288. 

GOOD  FAITH. 

Of  purchaser  of  land,  see  Vendor  and  Purchas- 
er, §§  220-233. 

GOODS. 

Mortgage,  see  Chattel  Mortgages. 
Sale,  see  Sales. 
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GRAND  JURY. 

See  Indictment  and  Infonnation. 

Inducing  witness  to  flee  to  prevent  giving  tes- 
timony before  grand  jury  as  obstructing  jus- 
tice, see  Obstructing  Justice,  §  4. 

GRANTS. 

Of  public  lands,  see  Public  Lands. 

GUARANTY. 

See  Principal  and  Surety. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  §  1033. 

HEALTH. 

Regulation  of  manufacture,  sale,  and  use  of  ar- 
ticles of  food  or  drink,  see  Food. 

H.   REGUUITIONS  AND  OFFENSES. 

Reflation  of  manufacture,  sale,  and  use  of  ar- 
ticles of  food  or  drink,  see  Food. 

HIGHWAYS. 

See  Navigable  Waters,  §  23. 

Crossing  by  railroads,  see  Railroads,  §§  DG,  327- 

3o0. 
Streets  in  cities,  see  Municipal  Corporations,  § 

705. 

V.   REGULATION   AND   USE  FOB 
TRAVEI.. 

(B)   Use  of  Hlsrhwar  and  Law  of  the 
Road. 

Use  of  street  ss  highway,  see  Municipal  Cor- 
porations, I  705. 

(C)  lajurles  froai  Defects  or  Obstructions. 

Accidents  at  railroad  crossings,  see  Railroads, 
§§  327-350. 

HIRING. 

Of  premises,  see  Landlord  and  Tenant 


HOMESTEAD. 


Dower  or  rights  of  widow  in  real  property  of 
deceased   husband,  see   Dower. 

Exemption  of  personal  property,  see  Exemp- 
tions. 

Exemptions  of  bankrupt,  see  Bankruptcy,  § 
396. 

Jurisdiction  of  federal  court  to  restrain  home- 
stead entry,  see  Courts,  §  285. 

L   NATURE,  ACQUISITION,  AND 
EXTENT. 

(A)  Ifatare,   Creation,  and  Daratton  of 
Bstate  or  Rloplat   In  General. 

I  13.    Under  the  homestead  statute  of  Ken- 
tucky, as  construed  by  the  Court  of  Appeals  of 


the  state,  the  fact  that  a  debtor  is  living  with 
his  family  on  land  owned  by  his  wife  does  not 
debar  him  from  the  right  to  claim  a  home- 
stead exemption  in  lands  of  his  own.— In  re 
Baker,  602. 

(C)  A<$avl«ttlon  and  Bstabllshnient. 

§  56.  Under  the  homestead  statute  of  Ken- 
tucky, as  construed  by  the  Court  of  Appeals 
of  the  state,  the  fact  that  a  debtor  has  received 
the  value  of  one  homestead  exemption  from  the 
proceeds  of  land  sold  does  not  debar  him  from 
the  right  to  the  exemption  of  another  homestead, 
subsequently  acquired,  as  against  the  samo 
debts.— In  re  Baker,  602. 

HOMICIDE. 

Civil  liability  for  causing  death,  see  Death,  §§ 
58-99. 

HUNTING. 

See  Game. 

HUSBAND  AND  WIFE. 

See  Dower. 

HYPOTHECATION. 

See  Chattel  Mortgages. 

Of  vessels,  see  Maritime  Liens. 


IDENTIFICATION. 


Of  subject-matter  of  written  instrument,  parol 

or  extrinsic  evidence,  see  Evidence,  §  460. 
Of  trust  property,  see  Trusts,  §  358. 

IDENTITY. 

Of  invention  affecting  question  of  infringement 
of  patent,  see  Patents,  §  235. 

Of  persons  as  affecting  conclusiveness  of  for- 
mer judgment,  see  Judgment,  §  668. 

IDIOTS. 

See   Insane  Persons. 

ILLEGAL  IMPRISONMENT. 

See  False  Imprisonment 

ILLEGALITY. 

Of  contracts,  see  Contracts,  §  108^ 

IMBECILES. 

In  general,  see  Insane  Persons. 

IMITATION. 

Of  articles  of  food,  see  Food. 

IMMOVABLES. 

Mortgages,  see  Mortgages. 
Sales,  see  Vendor  and  Purchaser. 
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IMMUNITY. 

See   Exemptions. 

From  taxation,  see  Taxation,  f$  104-106. 

IMPEDING  JUSTICE. 

See   Obstructing  Justice. 

IMPLIED  CONTRACTS. 

See  Money  Received;   Work  and  Labor. 

Waiver  of  crime  to  assert  claim  on  implied  con- 
tract against  estate  of  banlcrupt,  see  Banlc- 
niptcy,  §  314. 

IMPLIED  REPEAL 

Of  stetate,  see  Statutes,  i  162. 

IMPORTS. 

Duties,  see  Customs  Duties. 

IMPRISONMENT, 

See  False  Imprisonment. 

Arrest  in  criminal  cases,  see  Arrest,  §  63. 

IMPROVEMENTS. 

Liens,  see  Mechanics*  Liens. 
Public  improvements,  see  Drains. 

INCAPACITY. 

In  general,  see  Insane  Persons. 

INCHOATE  DOWER. 

See  Dower,  {f  45-49. 

INCOMPETENCY. 

See  Insane  Persons. 

INCUMBRANCES. 

See  Mechanics'  Liens ;   Mortgages. 

On  exempt  property,  see  Exemptions,  $  70. 

INDEBTEDNESS. 

Of  counties,  see  Counties,  $  ITL 

INDEMNITY. 

See  Principal  and  Surety. 

INDICTMENT  AND  INFORMATION. 

Againai  particular  cla9$es  of  persons. 
Officers  and  agents  of  banks,  see  Banks  and 
Banking,  {  257. 

For  particular  ofenscB, 
Against  game  laws,  see  Game,  §  9. 
Violation  of  pure  food  laws,  se^  Food,  §  20. 


Violations   of   banking   laws,    see   Banks    and 
Banking,  fi  257. 

V.  BEQUISITE8  AND  SUFFICIEHCY 
OF  ACCUSATION. 

{  77.  An  innuendo  may  not  change  or  en- 
large ordinary  meaning  of  words. — Nave-McCord 
Mercantile  Co.  v.  United  States,  486. 

§  110.  An  indictment  charging  a  statutory 
crime  in  the  language  of  the  statute  is  sufficient 
when  tlie  statute  fully,  directly  and  with  cer- 
tainty sets  forth  all  the  elements  of  the  crime.— 
Rupert  V.  United  States,  255. 

INEVITABLE  ACCIDENT. 

Cause  of  collision,  see  Collision,  |  22. 


INFORMATION. 

isation,  see  Indictmei 

INFRINGEMENT. 


Criminal  accusation,  see  Indictment  and  Infor- 
mation. 


Of  patent,  see  Patents,  §f  235-324. 
Of  trade-mark  or  trade-name,  see  Trade- Marks 
and  Trade-Names,  §§  61-65,  84-98. 

INJUNCTION. 

Jurisdiction  of  federal  court  to  restrain  trespass 
on  homestead  entry,  see  Courts,  §  285. 

Retention  to  award  legal  relief  on  denial  of  in- 
junction, see  Equity,  §  41. 

Incidental  to  particular  remedies  or  pro- 

ceedings. 

For  infringement  of  patent,  see  Patents,  |  297. 

Relief  against  particular  acts  or  proceedings. 

Advance  in  freight  rates,  see  Carriers,  (  34. 
Infringement  of  patent,  see  Patents.  $  297. 
Infringement  of   trade-mark,   see  Trade-Marks 
and  Trade-Names,  §  97. 

Review  of  proceedings  for  injunction. 

Scope  and  extent  of  review,  see  Appeal  and 
Error,  §  843. 

TV.  PREMBPNARY  AND  INTEBIiOCU- 
TORT  INJ1TNCTION8. 

In  suit  for  infringement  of  patent,  see  Patents, 
§  297. 

INJURIES. 

In  general,  see  Damages;  Negligence. 

INNUENDO. 

Averments  in  indictment,  see  Indictment  and 
Information,  {  77. 

IN  PAIS. 

Estoppel,  see  Estoppel,  {  63. 
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INSANE  PERSONS. 

V.   PBOPERTY    AND    CONVEYANCES. 

8  70.  The  probate  court  under  Battle's  Re- 
visal  N.  C.  1873,  c  57,  §  7,  having  jurisdiction 
to  sell  lands  belonging  to  a  lunatic  for  main- 
tenance, and  to  pay  debts  unavoidably  incurred 
for  that  purpose,  and  for  the  preservation  of 
the  lunatic's  estate,  was  not  deprived  of  juris- 
diction because  the  petition  also  asked  for  such 
sale  to  pay  pre-existing  debts.— Rezford  v. 
Brunswick-Balke-CoUender  Co.,  210. 

§  71.  A  purchaser  of  a  lunatic's  realty  at  a 
judicial  sale  by  the  lunatic's  commissioner  is 
not  bound  to  look  beyond  the  decree  if  the 
facts  necessary  to  give  the  court  jurisdiction 
appear  on  the  face  of  the  proceedings.— Rex- 
ford  V.  Brunswick-Balke-Collender  Co.,  210. 

§  71.  Sales  of  the  real  property  of  a  lunatic 
under  probate  proceedings  held  judicial  sales.— 
Rexford  v.  Brunswick-Balke-CoUeuder  Co.,  210. 

INSOLVENCY. 

See  Bankruptcy, 

Of  corporations  in  general,  see  Corporations,  | 

545. 
Of  foreign  corporation,  see  Corporations,  §  688. 

m.   ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION   OF  IN- 
SOLVENT'S  ESTATE. 

(O  Preferences  and  Tmnsfers  by  Insol- 

Tentf  nnd  Attachments  and 

Other  litcns. 

By  insolvent  corporations  in  general,  see  Cor- 
porations, §  545. 

INSTRUCTIONS. 

By  court  to  jury,  see  Criminal  Law,  §§  761- 

763,  764,  789;    Trial,  §  273. 
By  master  to  servant,  see  Master  and  Servant, 

§  154. 

INSTRUMENTS. 

Best  and  secondary  evidence,  see  Criminal  Law, 

§  400;    Evidence,  $  178. 
Documentary  evidence,  see  Evidence,  $  355. 
Parol  or  other  extrinsic  evidence,  see  Evidence, 

§§  417-460. 

Particular  classes  of  v>ritten  instruments. 

See  Bills  and  Notes;  Bonds;  Chattel  Mortga- 
ges; Indictment  and  Information;  Insurance; 
Mortgages. 

Checks,  see  Banks  and  Banking,  §§  138-151. 

Contracts  in  general,  construction  and  opera- 
tion, see  Contracts,  $  232. 

Patents  for  public  lands,  see  Public  Lands,  § 
110. 

INSURANCE. 

Distribution  of  proceeds  in  bankruptcy,  see 
Bankruptcy,  §  323. 

Policies  as  property  passing  to  trustee  in  bank- 
ruptcy, see  Bankruptcy,  §  143. 


V.  THE  CONTRACT  IK  OENERAI.. 

(B)  Const  met  Ion  and  Operation. 

§  173.  A  fire  insurance  policy  issued  by  a 
mutual  company  construed  in  respect  to  the 
amount  of  insurance  which,  under  its  terms,  was 
to  be  determined  by  a  comparison  of  the  sum 
deposited  as  a  premium  with  the  average  rate 
charged  by  stock  companies  doing  business  in 
the  locality.— Exchange  Mut.  Fire  Ins.  Oo.  v. 
Warsaw- Wilkinson  Co.,  518. 

Vm.   CANCELLATION,     SURRENDER, 

ABANDONMENT,  OR  RESCISSION 

OF  POLICY. 

f  248.  A  breach  by  a  life  insurance  company 
of  a  contract  made  in  a  policy  to  make  a  loan 
to  the  insured  is  not  a  repudiation  of  the  in- 
surance contract,  which  entitled  the  insured  to 
rescind  and  recover  back  the  premiums  paid. — 
Lewis  V.  New  York  Life  Ins.  Co.,  181. 

§  248.  An  insured  held  not  entitled  to  a  re- 
scission of  a  life  policy,  and  to  recover  back  the 
premiums  paid,  under  the  facts  shown.— Lewis 
V.  New  York  Life  Ins.  Co.,  181. 

I  249.  An  insured  held  not  entitled  to  a  re- 
scission of  a  life  insurance  contract,  and  to 
recover  the  premiums  paid,  on  the  case  made 
by  his  pleading. — Lewis  v.  New  York  Life  Ins. 
Co.,  181. 

Xm.   EXTENT  OF  LOSS  AND  LIABIL- 
ITY OF  INSURER. 

(A)  Marino  Insnranco. 

S  477.  The  towage  of  an  injured  vessel  to 
what  was  agreed  between  the  owner  and  in- 
surer to  be  the  nearest  port  where  repairs  could 
be  made  held  a  voyage  of  necessity,  and  the 
cost  thereof  in  the  nature  of  a  general  average 
charge,  for  which  the  insurer  was  liable  under 
its  policy.— La  Fonciere  Compagnie  D*Assur- 
ances,  etc.,  v.  Dollar,  409. 

XX.  MUTUAL  BENEFIT  INSURANCE. 

(A)  Corporations  and  Aflfloolatlona. 

§  697.  A  guaranty  fund  maintained  by  the 
supreme  lodge  of  an  order  for  the  purpose  of 
paying  such  benefit  claims  against  overburden- 
ed jurisdictions  as  was  proper  and  necessary 
field  not  an  absolute  guaranty  or  promise  to 
pay  80  as  to  authorize  the  receiver  of  a  state 
lodge  to  recover  unpaid  lodge  benefit  claims  at 
law.— McKemy  v.  Supreme  Lodge  A.  O.  U.  W., 
117. 

§  697.  In  an  action  by  a  receiver  of  a  state 
lodge  of  a  beneficiary  association  to  recover  a 
portion  of  the  guaranty  fund  of  the  supreme 
lodge,  allegations  of  the  petition  held  uot  to 
charge  misappropriation,  maladministration  or 
bad  faith  on  defendant's  part. — McKemy  v.  Su- 
preme Lodge  A.  O.  U.  Wl,  U7. 

INTENT. 

Element  of  libel  or  slander,  see  Libel  and  Slan- 
der, §  104. 

Eloment  of  offense  against  pure  food  laws,  see 
Food,  §  20. 


For  caseB  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  it  Indexes  see  same  topic  and  section  ({)  NUMBER 


Digitized  by  VjOOQ IC 


laterest 


101  C.  C.  A.  BBPOBT8. 


710 


INTEREST. 


See  Usury. 


INTERIOR  DEPARTMENT. 

See  PabUc  Lands,  U  97.  OS- 
INTERLOCUTORY  INJUNCTION. 

Restraining  infringement  of  patent,  see  Pat- 
ents, §  297. 

INTERNAL  REVENUE. 

I  46.  In  a  proceeding  under  Rev.  St.  |  3455 
(U.  S.  Comp.  St  1901.  p.  2279),  for  the  for- 
leiture  of  wnisky  contained  in  the  original  dis- 
tillers' barrels  on  the  ground  that,  when  re- 
ceived by  claimants,  it  was  other  than  that  in 
the  barrels  when  thev  were  branded  and  marked, 
evidence  that  the  barrels  were  in  such  sub- 
stituted condition  when  seized  is  not  sufficient 
to  show  that  they  were  when  received  by  claim- 
ants.—W.  F.  Corbin  &  Co.  v.  United  States, 
278. 

INTERNATIONAL  LAW. 

See  Aliens. 

INTERPLEADER. 

Intervention  of  parties,  see  Parties,  f  39. 

INTERPRETATION. 

Of  coniradi,  %Mtrumeni$,  or  judicial  acts  and 
proccedingi, 

CJon tracts  in  general,  see  Contracts,  $  232. 

Contracts  of  insurance,  see  Insurance,  §  173. 

Contracts  of  sale,  see  Sales,  §  72. 

Letters  patent,  see  Patents,  §|  lGo-173. 

Parol  or  extrinsic  evidence  to  aid  interpretation 
of  written  instruments,  see  Evidence,  |§  448- 
400. 

Pleadings,  see  Pleading,  i  34. 

Suretyship  agreement,  see  Principal  and  Sure- 
ty, f  79. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 
Regulation  of  transportation  by  carriers  in  gen- 
eral, see  Carriers,  §  34. 

INTERVENTION. 

See  Parties,  {  39. 

INTOXICATING  LIQUORS. 

Evidence  of  similar  facts  injproceedings  for  for- 
feiture, see  EiVidence,  i  129. 

Forfeiture  for  violation  of  internal  revenue 
laws,  see  Internal  Revenue,  §  40. 

INVENTION. 

See  Patents,  f{  16-3.5. 


INVOLUNTARY  NONSUIT. 

See  Dismissal  and  Nonsuit,  {  53. 

ISSUES. 

Presented  for  review  on  appeal,  see  Appeal  and 
Error,  {§  101^27^ 

JUDGES. 

See  Courts. 

Remarks  and  conduct  on  trial,  see  Criminal 
Law,  fi  050. 

JUDGMENT. 

Decisions  of  courts  in  general,  see   Courts,   f 

107. 
Practice  in  federal  courts  in  general,  see  Courts, 

§354. 

In  particular  civil  actions  or  proceedings. 
Admiralty  proceedings,  see  Admiralty,  §  99. 

Review. 

See  Appeal  and  Error;  Criminal  Law,  ff  1053- 
1153. 

Judc^ment  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  ff  1100-1195. 

I.  NATURE  AND   E8SENTIAI.8   IN 
OENERAI^ 

I  28.  Where  a  proceeding  embraces  two 
causes  of  action,  one  of  which  is  within  and 
the  other  without  the  court's  jurisdiction,  judg- 
ment on  both  causes  is  valid  as  to  the  subject- 
matter  within  the  jurisdiction. — Rezford  y. 
Brunswick-Balke-Collender  Co.,  210. 

VI.   ON  TBIAI.  OF  ISSUES. 

(A)  Rendition,  Form,  and  Reanlaltes  In 
General. 

Review  of  objections,  see  Appeal  and  Error,  § 
733. 

XI.   COIXATERAI.  ATTACK. 

(B)  Gronndfl. 

$  501.  Where  a  court  had  jurisdiction  of  the 
parties  and  subject-matter,  its  judgment  could 
not  be  attacked  collaterally  for  errors  or  irregu- 
larities in  subsequent  proceedings,  exce^t  for 
fraud.— Rexford  v.  Bninswick-Balke-Collepder 
Co.,  210. 

Xnr.   CONCLUSIVENESS    OF  ADJUDI- 
CATION. 

Decision  of  appellate  court  as  law  of  the  case 
in  lower  court,  see  Appeal  and  Error,  $  111>5. 

Former  decision  in  same  case  as  law  of  the  case, 
see  Appeal  and  Error,  fi  101)7. 

(B)  Persona  Concluded. 

i  668.  Heirs  of  a  lunatic,  having  become 
parties  to  a  proceeding  to  settle  the  accounts  of 
a  commissioner  who  had  sold  certain  timber 
in  controversy  on  the  lnnatic*s  land,  and  not 
having  excepted  to  the  report  which  was  suhse- 
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qnently  confirmed,  were  estopped  to  deny  the 
title  of  the  purchasers.— Rexford  v.  Brunswick- 
Balke-CoUender  Co.,  210. 

XVn.  FOREIGN  JlTDOMENTflk 

§  831.  A  foreign  judgment  in  personam  does 
not  merge  the  orip^inal  cause  of  action,  and  it 
is  no  bar  to  an  action  in  a  domestic  court  unless 
paid  or  satisfied.— Swift  v.  David,  338. 

XX.   PAYMENT,   SATISFACTION, 
MERGER,  AND  DISCHARGE. 

S  875.  A  bond  conditioned  to  pay  a  judgment, 
if  affirmed  on  appeal  in  the  foreign  jurisdiction. 
held  no  bar  to  an  action  on  the  same  cause  of 
action  in  a  domestic  court.— Swift  v.  David, 
338. 


PLEADING  AND  EVIDENCE  OF 
JUDGMENT   AS   ESTOPPEL   OR 
DEFENSE. 

Presumptions  as  to  judicial  proceedings  in  gen* 
eral,  see  Evidence,  $  82. 

JUDICIAL  DISCRETION. 

Amendment  of  pleadings,  see  Pleading,  §  236. 

Improvement  of  street  railroad  pending  receiv- 
ership, see  Street  Railroads,  §  55. 

Review  of  discretion  in  civil  actions,  see  Ap- 
peal and  Error,  §  959. 

Review  of  discretion  in  criminal  prosecutions, 
see  Criminal  Law,  §  1153. 

Setting  aside  sale  in  admiralty,  see  Admiralty, 

ft    OQ 

JUDICIAL  NOTICL 

In   civil  actions,   see  Evidence,  |  4t. 

JUDICIAL  SALES. 

Exemption  of  personal  property,  see  Exemp- 
tions. 

Exemption  of  real   property,  see  Homestead. 

Of  land  of  insane  person,  see  Insane  Persons, 
«  71. 

Of  property  of  bankrupts,  see  Bankruptcy,  §9 
2^-209. 

Of  vessels  in  admiralty,  see  Admiralty,  §  09. 

Of  vessel  to  enforce  maritime  lien,  see  Mari- 
time Liens,  §  68. 

To  foreclose  mortgages,  see  Mortgages,  f  52G. 

JURISDICTION. 

Of  courts  in  general,  see  Courts. 
Review  of  questions  of  jurisdiction,  see  Appeal 
and  Error,  §§  185,  1166. 

Bpecial  jurUdicthns  and  jurisdictioM  of  partiC" 

ular  clas8€8  of  courts. 
Admiralty  jurisdiction,  see  Maritime  Liens,  |§ 

60-68. 
Appellate  jurisdiction,  see  Courts,  f  405. 
Equity  jurisdiction,   see  Equity.  $  41. 
Federal  courts  in  general,  see  Courts,  §|  274- 

407. 
Probate  court  to  sell  land  of  insane  person,  see 

Insane  Persons,  §  70. 


United  States  Circuit  Courts  of  Appeals,  see 

Courts,  §  405. 
United  States  circuit  courts  to  enjoin  advance 

in  freight  rates,  see  Carriers,  §  34. 

JURY. 

Instructions,    see   Criminal    Law,    §§    761-763, 

764,  789 ;    Trial,  $  273. 
Questions  for  jury  in  criminal  prosecutions,  see 

Criminal  Law,  §§  761-763,  764. 

KNOWLEDGE. 

Of  defect  or  danger  as  affecting  assumption  of 
risk  by  servant,  see  Master  and  Servant,  I 
217. 

Of  defect  or  danger  as  affecting  duty  of  master 
to  warn  or  instruct  servant,  see  Master  and 
Servant,  §  154. 

Prior  knowledge  affecting  anticipation  of  in- 
vention, see  Patents,  §  54. 

Purchase  of  land,  see  Vendor  and  Purchaser,  |l 
22^-233. 

LABOR. 

See  Master  and  Servant ;   Work  and  Labor. 
Liens  on  real  property  for  work  and  materials, 
see  Mechanics*   Liens. 

LACHES. 

Affecting  particular  rights,  remedies,  or  pro- 
ceedings. 

Accounting  by  infringer  of  trade-mark,  see 
Trade-Alarks  and  Trade-Names,  §  86. 

For  infringement  of  trade-mark,  see  Trade- 
Marks  and  Trade-Names,  §  86. 

For  new  trial,  see  New  Trial,  §  117. 

Rescission  of  contract,  see  Contracts,  §  270. 

LADING,  BILL  OF. 

See  Shipping,  $  113. 


LAND  DEPARTMENT. 

notice  of  regulations,  see  E\ 

LANDLORD  AND  TENANT. 


Judicial  notice  of  regulations,  see  Evidence,  I 
47. 


Acceptance  of  lease  by  trustee  in  bankruptcy, 

see  Bankruptcy,  §  255. 
Bonds    to    se<'ure    performance    of    lease,    see 

Bonds,  I  128. 
Claim  of  indemnity  for  loss  of  rent  as  provable 

in  bankruptcy,  see  Bankruptcy,  §  318. 

Vm.   RENT   AND   ADVANCES. 

(A)   RiKhU  and  Llablltttea. 

$  181.    **Rent'*  defined.— In  re  Both  &  Appel, 
649 

LAND  OFFICL 

See  Public  Lands,  i%  97,  98. 

LANDS. 

Conveyance,  see  Vendor  and  Purchaser. 
Mortgage,  see  Mortgages. 
Public  lands,  see  Public  Lands. 
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LANGUAGE. 

Of  indictment  or  information,  see  Indictment 
and  Information^  §  77. 

Of  statute,  following  statutory  language  in  in- 
dictment or  information,  see  Indictment  and 
Information,  {  110. 

LARCENY. 

See  Embezzlement. 

LAW. 

Maritime  law,  see  Maritime  Liens;    Shipping; 

Towage. 
Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE. 

Former  decision  on  appeal,  see  Appeal  and  Er- 
ror, §§  1097,  1195. 

LEASE. 

See  Landlord  and  Tenant. 
Acceptance  of  lease  by  trustee  in  bankruptcy, 
see  Bankruptcy,  §  255. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  §S  23&-249. 

LEGISUTION. 

In  general,  see  Statutes. 

LETTERS. 

See  Post  Office. 

LETTERS  PATENT. 

For  inventions,  see  Patents. 

For  public  lands,  see  Public  Lands,  |  110. 

LIBEL  AND  SLANDER. 

I.   WORDS   AND    ACTS    ACTIONABLE, 
AND   UABIUTT   THEREFOR. 

{  4.  ''Express  malice"  in  libel  defined.~Mann 
V.  Dempster,  110. 

TV.  ACTIONS. 

(C)  Evidence. 

§  101.  Plaintiff  need  not  prove  the  falsity  of 
libel ;  it  being  for  defendant  to  justify  by  show- 
ing truth  of  the  statement.— Mann  v.  Dempster, 
110. 

§  104.  Plaintiff  in  newspaper  libel  held  en- 
titled to  introduce  the  whole  article  as  bearing 
on  question  of  malice.— Mann  v.  Dempster,  110. 

i  105.  A  paragraph  preceding  one  sued  on  as 
libel  by  innuendo  held  admissible.— Mann  v. 
Dempster,   110. 

S  105.  Plaintiff  in  newspaper  libel  held  en- 
titled to  introduce  the  whole  article  for  consid- 


eration of  the   innuendo.— Mann   ▼.  Dempster, 
110. 

(D)  Damasea. 

S  120.  The  mere  fact  of  libel  does  not  au- 
thorize recovery  in  excess  of  compensatory  dam- 
ages.- Mann  v.  Dempster,  110. 

(B)  Trial,  Judorment,  and  Revteiw'. 

S  123.  Whether  defendants  in  newspaper  libel 
intended  to  charge  by  innuendo  that  plaintiff  had 
with  an  immoral  motive  bought  a  house  to  cover 
an  immoral  relationship  Ae/o,  under  the  evidence, 
a  jury  question.— Mann  v.  Dempster,  110. 

LICENSES. 

H.  IN  RESPECT  OF  REAL  PROP- 
ERTY. 

Care  required  as  to  licensees  on  railroad  right 
of  way,  see  Railroads,  §  358. 

LIENS. 

See  Maritime  I4ens;    Mechanics*  Liens. 

LIFE  ESTATES. 

See  Dower. 

LIFE  INSURANCE. 

See   Insurance. 

LIMITATION. 

Of  claims  of  patents,  see  Patents,  §§  165-173. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

For  new  trial,  see  New  Trial,  §  117. 

LIQUIDATION. 

In  general,   see  Bankruptcy. 
Of  corporations  in  general,  see  Corporations,  § 
545 

LIS  PENDENS. 

S  24.  A  purchaser  of  land  from  the  heirs  of 
a  lunatic  pending  settlement  of  the  accounts  of 
a  commissioner  who  had  sold  the  timber  un- 
der a  probate  decree  held  concluded  by  an  or- 
der confirming  such  sale. — Rexford  ▼.  Bnins- 
wick-Balke-Collender  Co..  210. 

LOANS. 

Usurious  loans,  see  Usury. 

LOCAL  ASSESSMENTS. 

See  Drains,   i   82. 

LOGS  AND  LOGGING. 

rCature  of  action  for  cutting  and  removing  of 
timber  as  for  money  had  and  received,  see  Ac- 
tion, §  30. 
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LOOKOUTS. 

From  vessels,  see  Collision,  |  77. 

LOST  INSTRUMENTS. 

Destruction  or  loss  of  primary  evidence,  as 
ground  for  admission  of  secondary  evidence, 
see  Evidence,  §  178. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Patents  for  machines,  infringement,  see  Pat- 
ents, §  235. 

MAIL 

See  Post  Office. 

MALICE. 

Element  of  libel  or  slander,  see  Libel  and  Slan- 
der, §  104. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

MANDATE. 

To  lower  court  on  decision  on  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Error, 
I  1195. 

MANUFACTURES. 

Patents  for,  infringement,  see  Patents,  §  235. 

MARINE  INSURANCL 

Extent  of  loss  and  liability  of  insurer  on  policy, 
see   Insurance,  S  477. 

MARITIME  CONTRACTS. 

For  carriage  of  goods,  see  Shipping.  §  108. 
For  carriage  of  passengers,  see  Shipping,  §  106. 
Liability  of  vessels  and  owners  in  general,  see 
Shipping,  §  75. 

MARITIME  LAW. 

See  Admiralty;  Collision;  Maritime  Liens; 
Shipping ;    Towage. 

MARITIME  LIENS. 

m.  ENFORCEMENT. 

(A)  In  Admiralty. 

S  GO.  Holders  of  maritime  liens,  coming  into 
a  Circuit  Court  having  possession  of  the  res, 
and  asking  for  adjudication  upon  their  liens, 
held  to  have  assented  to  the  court's  jurisdiction 
for  all  purposes.— Hudson  v.  New  York  &  Al- 
bany Transp.  Co.,  129. 

§  60.  A  Circuit  Court  could  sell  vessels  free 
from  maritime  liens,  if  the  lienors  voluntarily 


submitted  themselves  to  the  Circuit  Court's  ju- 
risdiction.—Hudson  V.  New  York  &  Albany 
Transp.   Co.,  120. 

§  68.  A  judicial  sale  held  improperly  con- 
firmed on  account  of  misrepresentations  of  the 
auctioneer.— Hudson  v.  New  York  &,  Albany 
Transp.    Co.,    129. 

MARITIME  TORTS. 

Delay  in  delivery  of  or  loss  of  or  Injury  to 
goods  shipped,  see  Shipping,  §§  131,  1.T2. 

Injuries  to  passengers  on  vessels,  see  Shipping, 
S  1««J. 

Loss  of  or  injury  to  tow,  see  Towage,  §  11. 

MARK. 

See  Trade-Marks  and  Trade-Names. 

MASTER  AND  SERVANT. 

Implied  liabilities  for  services  rendered  not  in 
performance  of  duties  of  employment,  see 
Work  and  Labor. 

m.  BffASTER'S    LIABILITY    FOR    IN- 
JURIES   TO   SERVANT. 

Statutory  actions  for  death,  see  Death,  §§  58- 
1)0. 

(D)  IVarnlnsr  and   Inatriictlnar  Serrant. 

§  154.  A  master  held  not  negligent  in  failing 
to  warn  a  servant  of  dangers,  where  the  serv- 
ant knew  the  danger  as  well  as  the  master.— 
Erdman  v.  Deer  River  Lumber  Co.,  482. 

(E)   FelloiT  Ser^-antfl. 

§  182.  A  subforeman  or  pusher  held  a  person 
exercising  superintendence,  for  whose  negligence 
the  master  is  liable  for  injuries  to  a  servant  un- 
der the  New  York  employer's  act  (Laws  1902, 
c.  (500).— Pennsylvania  Steel  Co.  v.  Lakkonen, 
513. 

§  190.  Where  plaintifiTs  foreman  was  also 
his  fellow  servant,  plaintiff  could  not  rely  on 
the  foreman's  statement  that  the  saw  in  the  mill 
was  properly  guarded.— Erdman  v.  Deer  River 
Lumber  Co.,  482. 

(F)   Rtsloi   Asflumed   by   Servant. 

$  204.  Rev.  Laws  Minn.  1905,  |  1813.  re- 
quiring mill  owners  to  guard  dangerous  machin- 
ery, does  not  exempt  an  employ^  from  the  as- 
sumption of  risk  in  working  around  unguarded 
machinery.- Erdman  v.  Deer  River  Lumber  Co., 
482. 

§  217.  A  millwright  in  a  sawmill,  injured 
while  attempting  to  repair,  the  machinery  while 
in  motion,  held  to  assume  the  risk.— Erdman  v. 
Deer  River  Lumber  Co.,  482. 

S  221.  An  employ^  hcld^  under  the  facts 
shown,  to  have  assumed  the  risk  from  a  defec- 
tive appliance  by  which  he  was  killed,  which 
precluaed  a  recovery  from  the  employer  for  his 
death.— Sharon  Fire  Brick  Co.  v.  Miller,  340. 
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(G)  Contrlbntory  Neirllgremce  of  Servant. 

S  228.  Rev.  Laws  Minn.  1905,  S  1813,  re- 
quiring mill  owners  to  guard  dangerous  ma- 
chinery, does  not  relieve  an  employ^  from  his 
own  contributory  negliprence.— Erdman  v.  Deer 
River  Lumber  Co.,  482. 

(H)  Actionii. 

§  252.  In  an  action  for  death  of  a  servant, 
a  notice  of  injunr  held  a  sufficient  compliance 
with  the  New  York  employer's  liability  act 
(Laws  1902,  c.  600.  §  2).— Pennsylvania  Steel 
Co.  V.  Lakkonen,  513. 

§  258.  In  an  action  for  injuries  to  a  sen'ant, 
plaintiff's  complaint  held  to  state  a  cause  of  ac- 
tion.— Cceur  d'Alene  Lumber  Co.  v.  Goodwin, 
413. 

§  204.  An  injured  servant,  not  having  alleg- 
ed the  dangerous  condition  of  the  premises  as 
a  ground  for  recovery,  held  not  entitled  to  have 
.evidence  thereof  submitted  to  the  jury. — Erd- 
man  v.  Deer  River  Lumber  Co.,  482. 

I  265.  The  happening  of  an,  accident  causing 
injury  to  a  servant  raises  no  presumption  of 
negligence  on  the  part  of  the  master—Midland 
Valley  R.  Co.  v.  Fulgham,  151. 

I  278.  In  an  action  for  an  injury  to  a  con- 
ductor of  a  train,  a  verdict  that  the  coupler  be- 
tween two  freight  cars  was  so  defective  that  it 
would  not  couple  automaticallv  without  the  ne- 
cessity of  men  going  between  tne  cars  held  based 
on  conjecture,  and  not  sustainable. — Midland 
Valley  R.  Co.  v.  Fulgham,  151. 

$  278.  A  verdict  finding  that  defendant  was 
negligent,  in  an  action  against  a  railroad  com- 
pany to  recover  for  the  death  of  a  servant,  held 
sustained  by  the  evidence. — Chicago,  M.  &  St. 
P.  Ry.  Co.  V.  Dutcher,  438. 

§  281.  A  verdict  finding  deceased  not  guilty 
of  contributory  negligence,  in  an  action  against 
a  railroad  company  to  recover  for.  the  death  of 
a  servant,  held  sustained  by  the  evidence.— 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Dutcher.  438. 

§  285.  In  an  action  for  injuries  to  a  serv- 
ant, where  there  was  evidence  to  show  that  the 
master's  negligence  in  furnishing  defective  tools 
was  the  cause  of  the  injury,  the  court  erred  in 
refusing  to  submit  the  case  to  the  jury.— Tibbs 
V.  Deemer  Mfg.  Co.,  488. 

f  286.  Whether  a  master  was  negligent  in 
failing  to  instruct  a  servant  so  as  to  preveut  in- 
jury held  for  the  jury. — Cceur  d'Alene  Lumber 
Co.  V.  Goodwin,  413. 

5  286.  In  an  action  for  injuries  to  a  serv- 
ant, where  there  was  evidence  that  the  master 
furnished  the  servant  defective  tools,  the  court's 
refusal  to  submit  the  case  to  the  jury  held  er- 
ror.—Tibbs  V.  Deemer  Mfg.  Co..  4S8. 

§  286.  In  an  action  for  the  death  of  a  serv- 
ant by  the  fall  of  an  iron  saucer  or  w*asher 
from  the  top  of  a  steel  beam,  whether  the 
subforeman  in  charge  of  tlie  work  was  negli- 
gent held  for  the  jury.— Pennsylvania  Steel  Co. 
V.  Lakkonen,  513. 

i  288.  In  an  action  for  injuries  to  a  serv- 
ant, where  the  evidence  did  not  show  as  a  mat- 


ter of  law  that  the  servant  assumed  the  risk 
of  working  with  defective  tools,  the  court's  re- 
fusal to  submit  the  case  to  the  jury  held  error. 
—Tibbs  V.  Deemer  Mfg.  Co.,  4as. 

§  289.  An  employ^  held,  under  the  facts 
shown,  not  to  have  been  guilty  of  contributory 
negligence  as  a  matter  of  law.- Sharon  Fire 
Brick  Co.  v.  Miller,  340. 

I  280.  In  an  action  for  injuries  to  a  servant, 
where  the  evidence  did  not  show  as  a  matter 
of  law  that  the  servant  was  negligent,  the 
court's  refusal  to  submit  the  case  to  the  jury 
held  error.— Tibbs  v.  Deemer  Mfg.  Co.,  488. 

MASTERS  IN  CHANCERY. 

See  Equity,  |  409. 

MATERIALITY. 

Of  testimony  as  element  of  perjury,  see  P«^ 
jury,  §  11. 

MATERIALS. 

Liens  on  real  property  for  materials  furnished, 
see  Mechanics'  Liens. 

MEASURE  OF  DAMAGES. 

For  injuries  to  cargo,  see  Shipping,  |  131. 

MECHANICS'  LIENS. 

Liens   for  constniction  and   repair  of  vessels, 
see  Maritime  Liens. 

IV.   OPERATIOlf  AMD   EFFECT. 

(A)  Amonnt  and  Bxtemt  of  Lien. 

§  173.    Under  the  mechanic's  lien  statute  of 

North  Carolina  (Revisal  190.5,  $§  2016,  2028), 

a.s  construed  by  the  Supreme  Court  of  the  state, 

I  where  the  claim  for  a  lien  is  filed  within  the 

I  time  and  in  the  manner  therein  prescribed,  the 

I  lien  relates  back  to  the  beginning  of  the  work 

or  the  furnishing   of   the   materials.— Bankers* 

Trust  Co.  of  New  York  v.  T.  A.  Gillespie  Co. 

of  New  Jersey,  196. 

I  VI.  WAIVER.  DISCHARGE,  RELEASE, 
AMD   SATISFACTION. 

kC)  Extlnsalnhment,  Release,  or  Payment. 

I  I  239.  A  contractor  for  the  construction  of  a 
I  power  plant  for  a  corporation  entitled  to  a  me- 
!  chanic's  lien  which  took  precedence  of  a  mort- 
gage on  the  insolvency  of  the  corporation  held 
not  required  in  favor  of  the  mortgage  bond- 
holders to  credit  on  its  claim  an  amount  for 
which  it  had  erroneously  receipted  as  a  pay- 
ment.—Bankers*  Trust  Co.  of  New  York  v.  T. 
A.  Gillespie  Co.  of  New  Jersey,  196. 

$  239.  Where  a  contractor  furnished  labor 
and  materials  for  which  it  was  entitled  to  a  me- 

i  chanic*s  lien,  and  other  items  for  which  it  was 
not  entitled  to  a  lien,  and  on  full  statements 

I  made  by  the  owner's  engineer  including  both 
classes  of  work  it  made  payments  generally,  the 
contractor  was  entitled  to  apply  such  payments 
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to  the  noDlienable  Items.— Bankers'  Trust  Co. 
of  New  York  v.  T.  A.  Gillespie  Co.  of  New 
Jersey,  196. 

MEDIUM  OF  PAYMENT. 

In  general,  see  Payment,  S  18. 

MEETINGS. 

Of  corporate  directors,  see  Corporations,  |  29S. 

MEMORANDA. 

Competency  as  evidence,  see  Evidence,  |  355. 

MENTAL  CAPACITY. 

8ee  Insane  Persons. 

MILLS. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  §  190. 

Risks  assumed  by  servant,  see  Master  and  Serv- 
ant, §  217. 

MIMES  AND  MINERALS. 

m.   OPERATIOH    OF    BflHES,    QUAR- 
RIES, AMD   WELLS. 

(C)   Rlffhts     AMd     l.labllltles     Imeldemt     to 
IVorklMs. 

f  122.  Certain  deeds  conveying  the  surface 
of  a  mining  claim  held  not  to  absolve  the  gran- 
tors From  their  obligation  to  so  conduct  their 
mining  operations  that  the  surface  should  at 
all  times  be  sustained.— Catron  v.  South  Butte 
Mining  Co.,  405. 

§  122.  Where  the  surface  of  land  is  owned 
by  one  and  the  mineral  by  another,  the  owner 
of  the  mineral  is  bound  to  protect  the  surface, 
unless  the  ri^ht  to  destroy  it  is  expressly  re- 
served in  plain  terms.— Catron  v.  South  Butte 
Mining  Co.,  405. 

i  125.  In  a  suit  to  quiet  title,  a  decree  en- 
joining defendants  from  mining  in  such  a  man- 
ner as  to  endanger  complainant's  right  to  the 
surface  of  the  land  held  within  the  issues.— 
Catron   v.   South  Butte   Mining  Co.,  405. 

MISAPPROPRIATION. 

See  Embezzlement. 

MISBRANDING. 

Of  articles  of  food,  see  Food,  §  20. 

MISCONDUCT. 

Of  trial  judge,  see  Criminal  Law,  §  656. 

MISREPRESENTATION. 

See  Fraud. 

Affecting  validity  of  subscription  to  corporate 
stock,  see  Corporations,  §  80. 


B^  auctioneer  at  sale  of  vessels  subject  to  mar- 
itime lien,  see  Maritime  Liens,  §  68. 

MONEY. 

Deposits,  see  Banks  and  Banking,  §§  138-151* 
Embezzlement,  see  Embezzlement. 

MONEY  LENT. 

Bill  or  note  given  for  loan  of  money,  see  Bills 

and  Notes. 
Usurious  loans,  see  Usury. 

MONEY  RECEIVED. 

Nature  of  action  as  in  equity  or  for  money  had 
and  received,  see  Action,  §  30. 

§  18.  Complainant  held  not  entitled  to  re- 
cover of  defendants  as  for  money  had  and  re- 
ceived, in  the  absence  of  proof  of  payment  to 
defendants.— Houston  Oil  Co.  of  Texas  v. 
Drake,  568. 

MORTGAGES. 

By  wife  as  bar  to  dower,  see  Dower,  §  49. 
Of  exempt  property,  see  Exemptions.  §  7J>. 
Of   perRonal  property   in   general,   see   Chattel 
Mortgages. 

VI.  TRAH8FEB  OF  PROPERTY  MORT- 

OAOED  OR  OF  EQUITY  OF 

REDEMPTIOK. 

S  281.  A  mortgage  on  real  estate  assumed  by 
tfie  purchaser  as  a  part  of  the  purchase  price 
is  as  to  him  a  purchase-money  mortgage.— In 
re  Hays,  656. 

X.  FORECLOSURE  BY  ACTION. 

(J)  Sale. 

$  520.  Writ  of  assistance  held  properly  is- 
sued ;  the  decree  in  foreclosure,  sale,  and  con- 
firmation not  being  open  to  collateral  attack. — 
Childs  V.  Ferguson,  305. 

MOTIONS. 

For  new  trial,  see  New  Trial,  |  117. 

MOTOR  VEHICLES. 

On  streets,  liabilities  for  injuries,  see  Munici- 
pal Corporations,  §  705. 

Proximate  cause  of  injury  to  passengers  from 
collision  between  automobile  and  street  car, 
see  Carriers,  §  305. 

MUNICIPAL  CORPORATIONS. 

See  Counties. 

Street  railroads,  see  Street  Railroads. 

V.   OFFICERS.  AOEKT8,  AMD  EM- 
PLOYES. 

Of  counties,  see  Counties,  §  50. 
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IX.  PUBLIC  IMPROVEMENTS. 

(D)  Danaffes. 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain,  see  Eminent 
Domain. 

(E)  AuucuuwKk^mtu  for  Beaellts,  and  Special 
Taxeii. 

For  drains,  see  Drains,  §  82. 

XI.   USE  AMD  REGULATIOH  OF  PUB- 
LIC  PLACES,  PROPERTY, 
AND  WORKS. 

(A)  Strcetn   and   Other   Pablle  ITays. 

I  705.  Gross  negligence  of  the  chauffeur  of 
an  automobile  held  the  proximate  cause  of  in- 
jury to  a  street  car  passenger  in  a  collision  be- 
tween the  automobile  and  the  car.—Minne- 
apolis  St.  Ry.  Co.  v.  Odegaard,  40(5. 

XIII.   FISCAL  MANAGEMENT,  PUB- 

Lie   DEBT,  SECURITIES,  AND 

TAXATION. 

Of  counties,  see  Counties,  §  171. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  §  697. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  {{  250,  257. 

NATURALIZATION. 

See  Aliens,  |  68. 

NAVIGABLE  WATERS. 

See  Shipping. 

Collision  between  vessels,  see  Collision. 
Xonnavigable   waters,   see    Waters   and    Water 
Courses. 

I.  RIGHTS   OF  PUBLIC. 

§  23.  A  dredge  moored  140  feet  out  from  a 
pier  by  means  of  wire  rabies  above  the  water, 
without  anything  to  give  sufficient  notice  of 
the  obstruction,  held  liable  for  au  injury  to  an- 
other vessel  by  running  into  such  cables.— The 
No.  1,  125. 

NAVIGATION. 

See     Collision;      Maritime     Liens:      Shipping; 

Towage;    Navigable  Waters,  §  23. 
Administration  of  maritime  law,  see  Admiralty. 
Marine  insurance,  see  Insurance,  §  477. 

NEGLIGENCE 

Causing  death,  see  Death,  §§  58-99. 

By  particular  classes  of  persons. 
See  Carriers,  $$  300-316;    Railroads,  S|  327- 
350,  358. 


Employers,  see  Master  and   Servant,   |§   154- 

289. 
Fellow   servants,   see   Master  and    Servant,   H 

182-190. 
Mineowners,  see  Mines  and   Minerals,  ${  122- 

125. 
Shipowners,  see  Shipping,  §§  131,  132,  166. 

Condition  or  use  of  particular  species  of  prop- 
erty, works^  machinery,  or  other 
instrumentaliitrs. 

See   Mines   and    Minerals,    §§    122-125;    Rail- 
roads, §§  327-350,  35a 

Automobiles,  see  Municipal  Corporations,  i  705. 

Conveyances   and  other  means  for   transporta- 
tion of  pasengers,  see  Carriers,  §  .300. 

Use  of  street  bv  traveler,  see  Municipal  Cor- 
porations, §  705. 

Vessels,  nee  Collision;    Shipping,   |S   131,   132, 
IGG;   Towage,  |  11. 

Injuries  to  particular  species  of  property. 
Goods  shipped,  see  Shipping,  ||  131,  132. 
Vessels,  see  Collision;    Towage,  §  11. 

I.  ACTS  OR  OmSSIONS  CONSTITUT- 
ING  NEGLIGENCE. 

(C)  Condition  and  Vue  of  Land,  Balldlnffs« 
and    Other   Strvctnreii. 

Mines,  see  Mines  and  Minerals,  |$  122-125. 
Vessels,   see  Collision. 

n.   PROXIMATE  CAUSE  OF  INJURY. 

Injuries  to  passengers,  see  Carriers,  {  305. 

m.  CONTRIBUTORY  NEGLIGENCE. 

Of  passengers,  see  Carriers,  §§  333-347. 

Of  pei-son  injured  by  operation  of  railroad,  see 

Railroads,  §§  327-^5. 
Of  servants,  see  Master  and  Servant,  |S  228, 

281,  289. 

(A)  Persons  Injured  In  C^neral. 

I  82.  One  whose  negligence  contributes  to  his 
injury  cannot  recover  from  another,  though  the 
carelessness  of  the  latter  was  the  more  proxi- 
mate cause  of  the  injury.— Chicago,  M.  &  St. 
P.  Ry.  Co.  v.  Bennett,  309. 

IV.  ACTIONS. 
(C)  Trial,  Jndvment.  and  Review. 

§  136.    Where    the     evidence    clearly    shows 

Slaintiff  guilty  of  negligence,  the  court  should 
irect  verdict  for  defendant.--Chicago,  M.  &  St. 
P.   Ry.  Co.   V.   Bennett,  309. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes;   Bonds. 

NEW  PARTIES. 

See  Parties,  i  39. 

NEWSPAPERS. 

Publication  of  libelous  articles,  see  Libel  and 
Slander. 
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NEW  TRIAL. 

m.   PROCEEDINGS   TO  PROCURE 
NEW  TRIAI.. 

8  117.  A  trial  judge  cannot  set  aside  a  ver- 
dict and  judj^ment  and  grant  a  new  trial  where 
the  trial  term  has  long  since  expired  and  has 
not  been  extended  by  order. — Mann  v.  Demi)- 
ster,  110. 

NON  COMPOS  MENTIS. 

See  Insane  Persons. 

NONSUIT. 

Involuntary  nonsuit  before  trial,  see  Dismissal 
and  Nonsuit,  §  53. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

Judicial  notice,  see  Evidence,  $  47. 

Ab  affecting  particular  classcB  of  persons. 
See  Mastet  and  Servant,  §  2ri2. 
Purchasers  of  land,  see  Vendor  and  Purchaser, 
§§  229-23.3. 

As  affecting  particular  rights,  duties,  and  liahili- 

tics. 
Liability  of  master  for  injuries  to  servant  as 

affected  by  notice  of  claim,  see  Master  and 

Servant,  §  2.")2. 
Rights  and  liabilities  of  bona  fide  purchasers  of 

real  property,  see  Vendor  and  Purchaser,  §§ 

229-233. 

Of  particular  fads,  acts,  or  proceedings  not 

judicial. 

Defects  in  title  of  vendor  of  land,  see  Vendor 

and  Purchaser,  |§  229-231. 
Injury  to  servant,  see  Master  and  Servant,  § 

252. 
Meeting   of   corporate   directors,   see    Corpora- 
tions, §  29S. 

Of  particular  judicial  proceedings. 
Petition  for  naturalization,  see  Aliens,  §  68. 

NOVELTY. 

Patentable  novelty,  see  Patents,  |  42. 

OATH. 

False  swearing,  see  Perjury. 

OBJECTIONS. 

Necessity  and  sufficiency  for  purpose  of  review 
in  civil  actions,  see  Appeal  and  Error,  §| 
18.J-231. 

To  instructions,  see  Trial,  §  273.     ^ 

OBSTRUCTING  JUSTICE. 

I  4.  Indorsement  on  a  grand  jury  subpcena 
held  not  to  show  that  it  had  become  functus 


officio  when  accused  is  charged  to  have  im- 
peded administration  of  justice  by  inducing  a 
witness  to  flee.— Heinze  v.  United  States,  olO. 

§  14.  Any  presumption  that  an  indorsement 
on  a  grand  jury  subpcena  was  a  record  of  all 
the  serving  officer's  doings  held  rebutted  by  his 
testimony.— Heinze  v.  United  States,  510. 

§  15.  Testimony  held  admissible  in  a  trial 
for  oljstrupting  justice  by  inducing  one  to  leave 
the  country  to  avoid  service  of  a  grand  jury 
subpoena.— Ileinze  v.  United  States,  510. 

S  15.  Admission  of  evidence  in  a  trial  for 
obstructing  justice  by  inducing  one  to  leave 
the  country  to  avoid  service  of  a  grand  jury 
subpoena  held  not  reversible  error.- Heinze  v. 
United  States,  510. 

OCCUPATION. 

Rights  acquired  by  occupancy  of  public  lands, 
see  Public  Lands,  §  31. 

OFFENSES. 

See  Criminal  Law. 

OFFICERS. 

Particular  classes  of  officers. 
Bank  officers,  see  Banks  and  Banking,  §  2.^0. 
Corporate  officers  in  general,  see  Corporations, 

§§  29S-308. 
County  board,  see  Counties,  §  50. 
I^nd  officers,  see  Public  Lands,  §§  97,  98. 
Masters  in  chancery,  see  Equity,  §  409. 
Trustees,  see  Tnists. 
Trustees    in    bankruptcy,   see    Bankruptcy,    §§ 

140-305. 

m.   RIGHTS,  POWERS,  DUTIES,  AND 
ilABIUTIES. 

Of  county  boards,  see  Counties,  |  50. 

OPEN  AND  CLOSE. 

Right  to  open  and  close  in  civil  actions  in  gen- 
eral, see  Trial,  §  25. 

OPINIONS. 

Of  courts,  see  Courts,  §  107. 

ORDERS. 

Review  of  appfealable  orders,  see  Appeal  and 
Error;   Criminal  Law,  §§  1053-1153. 

ORES. 

See  Mines  and  Minerala. 

OWNERSHIP. 

Of  property  as  affecting  rights  of  trustees  in 
bankruptcy,  see  Bankruptcy,  §  140. 

PAIS. 

Estoppel  in  pais,  see  Estoppel,  |  G3. 
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PARENT  AND  CHILD. 

Declarations  or  family  records  and  reputation 
as  to  pedigree,  birth,  or  relationship,  see  £vi- 

"  28a 


dence,  I 


See  Counties. 


PARISHES. 


PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  §§  417-460. 

PARTIES. 

Adoption  by  federal  courts  of  practice  of  state 
court  as  to  revival  on  death  of  party,  see 
Courts,  S  343. 

Character,  ground  of  jurisdiction,  see  Courts,  § 
322. 

In  criminal  prosecutions,  see  Criminal  Law, 
§  59. 

Persons  concluded  by  judgment  in  general,  see 
Judgment,  S  6GS. 

Persons  entitled  to  review,  see  Appeal  and  Er- 
ror, §  l.ll. 

Rights  and  liabilities  as  to  costs,  see  Costs. 

m.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

§  39.  Parties  interested  in  a  fund  sought  to 
be  recovered  at  law  cannot  intervene.— Mc- 
Kemy  v.  Supreme  Lodge  A.  O.  U.  W.,  117. 

PASSENGERS. 

See  Carriers,  S  300 ;    Shipping,  §  166. 

Negligent  operation  of  automobile  causing  in- 
jury to  passengers,  see  Municipal  Corpora- 
tions, S  705. 

PATENTS. 

For  public  lands,  see  Public  Lands,  $  110. 

n.  PATENTABIIilTT. 

(A)  IitTentlOM. 

§  16.  Photography  and  blue  printing  are 
simply  different  phases  of  the  art  of  light 
printing,  and  the  mere  transfer  of  a  device 
used  in  one  to  the  other  does  not  involve  pat- 
entable invention.— Elliott  &  Co.  v.  Younga- 
town  Car  Mfg.  Co.,  175. 

§  18.  Semble,  that,  where  several  persons 
contemporaneously  apply  for  patents  tor  the 
same  device,  the  fact  that  they  caught  the  idea 
at  the  same  time  goes  to  show  that  it  was 
simple  and  obvious,  and  that  it  did  not  require 
inventive  genius  to  produce  it.— Elliott  &  Co.  v. 
YoungstowD  Car  Mfg.  Co.,  175. 

§  27.  The  application  of  an  old  machine  or 
combination  to  new  use  is  not  invention,  or 
subject  of  a  patent.— Warren  Webster  &  Co. 
V.  C.  A.  Dunham  Co.,  346. 

$  27.  If  the  relations  between  an  old  ma- 
chine and  a  new  use  of  it  are  remote,  and  if  the 
use  of  the  old  device  produces  a  new  result,  the 


application  may  be  patentable.— Warren  Web- 
ster &  Co.  v.  C.  A.  Dunham  Co.,  346. 

S  27.  Application  of  an  old  patent  to  a  new 
use,  which  would  not  readily  occur  to  the  skill- 
ed mechanic,  held  invention. — Warren  Webster 
&  Co.  v.  C.  A.  Dunham  Co.,  346. 

I  35.  The  recognition  of  a  patent  by  the 
public,  where  licenses  have  been  taken  out  or 
infringements  discontinued,  may  be  considered 
on  the  subject  of  invention,  but  not  as  against 
an  adverse  showing. — Elliott  &  Co.  t.  Youngs- 
town  Car  Mfg  Co.,  175. 

(B)  Novelty. 

I  42.  A  chemical  compound  in  a  new  form 
may  be  patentable,  where,  by  reason  of  it» 
greater  purity  or  efficiencv  or  of  its  compara- 
tive cheapness,  it  is  made  a  commercial,  in- 
stead of  merely  a  laboratory,  product. — Unioa 
Carbide  Co.  v.  American  Carbide  Co.,  522. 

(D)  AntlclpatloM. 

i  54.  A  patent  for  the  first  successful  ma- 
chine to  accomplish  a  new  and  useful  result  is 
not  anticipated  nor  limited  by  a  mere  paper 
patent  granted  many  years  before,  although  it 
disclosed  the  theory  of  the  successful  machine ; 
such  a  patent  ha  vine  no  place  in  the  prior  art. 
—Kings  County  Raisin  &  Fruit  Co.  v.  United 
States  Consol.  Seeded  Raisin  Co.,  499. 

IV.  APPLICATIONS    AND    PROCEED- 

INGS THEBEON. 

I  112.  The  presumption  in  favor  of  a  pat- 
ent because  of  its  allowance  is  not  to  be  in- 
dulged, where  controlling  references  were  not 
considered   in   that  connection. — Rlliott   &  Co. 

V.  Youngstown  Car  Mfg.  Co.,  175. 

VH.   REISSUES. 

§  136.  Where  the  claims  of  a  patent  are  nar- 
rower than  the  real  invention,  the  error  can- 
not be  corrected  by  inserting  the  broader  claims 
in  a  subsequent  patent  for  improvements  on  the 
first,  but  only  by  a  reissue.— Union  Typewriter 
Co.  V.  L.  C.  Smith  &  Bros.  Typewriter  Co., 
430. 

IX.  CONSTRUCTION  AND  OPERATION 
OF  LETTERS  PATENT. 

(B)  Limitation  of  Claims. 

I  165.  A  patentee  cannot  describe  something 
to  the  world  in  his  letters  patent  that  means 
just  that  thing  or  its  equivalents,  and,  having 
claimed  that,  claim  in  addition  something  not 
thus  described  and  not  its  equivalent. — State 
Bank  of  Chicago  v.  Hillman*s,  98. 

I  165.  The  rule  is  that  each  claim  of  a  pat- 
ent covers  a  complete  invention,  and  is  in  Hub- 
stance  an  independent  patent.— XXth  Century 
Heating  &  Ventilating  Co.  v.  TapUn,  lUce- 
Clerkin  Co.,  156. 

§  168.  Acquiescence  by  a  patentee  in  the  ac- 
tion of  the  patent  office  in  rejecting  claims 
made  for  "means"  ^cenerally  for  performing  a 
certain  function,  and  the  allowance  of  claims 
describing  specific  means  precludes  a  construc- 
tion of  such  claims  which  would  include  other 
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meaus.— XXth  Centnrv  Heating  &  Ventilating 
Co.  V.  Taplin,  Rice-Clerkin  Co.,  156. 

§  173.  The  claims  of  a  patent  of  a  pioneer 
invention  are  entitled  to  some  liberality  in  the 
application  of  the  doctrine  of  equivalents. — 
American  Pneumatic  Service  Ck).  v.  Snyder,  78. 

§  176.  It  does  not  necessarily  follow,  from 
the  fact  that  a  claim  of  a  patent  describes  a 
specific  form  of  construction  of  a  machine  or 
I>art,  that  the  inventor  is  limited  to  that  form; 
but  it  depends  on  his  expressed  intention  and 
the  scope  of  his  actual  invention.— Kings  Co.un- 
ty  Raisin  &  Fruit  Co.  v.  United  States  Consol. 
Seeded  Raisin  Co.,  499. 

XII.   INFRINGEMENT. 

(A)  "What    Coniitltiiteii   Infringement. 

I  235.  Infringement  is  not  avoided  by  di- 
Tiding  an  integral  element  of  the  patented  ma- 
chine into  two  or  more  distinct  parts,  so  long 
as  the  function  and  operation  remain  substan- 
tially the  same. — Kings  County  Kaisin  &  Fruit 
Co.  V.  United  States  Consol.  Seeded  Raisin  Co., 
499. 

(C)   Sattii    In    Bqnity. 

I  297.  In  interference  proceedings,  the  only 
question  is  one  of  priority,  and  it  is  conclusive 
of  invention  in  a  subsequent  suit  for  infringe- 
ment.— Elliott  &  Co.  V.  Youugstown  Car  Mfg. 
Co.,  175. 

§  297.  A  preliminary  injunction  held  prop- 
erly granted  on  an  unadjudicated  patent,  where 
its  validity  was  reasonably  certain,  infringe- 
ment was  clear,  and  the  defendant  was  a  cor- 
poration organized  to  sell  the  patented  ma- 
chine, which  sold  its  sales  contract,  and  marked 
its  infringing  machines  as  patented  on  the  date 
of  the  patent  in  suit— Standard  Typewriter 
Co.  V.  Standard  Folding  Typewriter  Sales  Co., 
24a 

§  324.  The  granting  or  refusinfr  of  a  pre- 
liminary injunction  in  a  suit  for  mfringement 
of  a  patent  ordinarily  rests  in  the  sound  dis- 
cretion of  the  trial  court,  and  a  review  of  its 
action  by  the  appellate  court  is  limited  to  the 
inquiry  whether  there  was  an  abuse  of  discre- 
tion in  granting  the  injunction.— Kings  County 
Raisin  &  Fruit  Co.  v.  United  States  Consol. 
Seeded  Raisin  Co.,  499. 

XHI.  DECISIONS  ON  THE  VALIDITY, 
CONSTRUCTION,  AND  IN- 
FRINGEMENT OF  PARTICU- 
UkR  PATENTS. 

ENGLAND. 

1.478.  Box  fastener,  cited 96 

5..536.  Pneumatic  despatch  system,  cited    78 
10,410.  Box  fastener,  cited 96 

1901. 

17,328.  Bicycle  amusement  apparatus, 
held  to  anticipate  United  States 
patent  No.  702,232 648 

FRANCE. 

97,158.  Pneumatic  despatch  system,  cited    78 


UNITED  STATES. 


OBIQINAL. 


108,754. 
113,434, 
191,702. 

241,429. 
256.089. 
294,766. 
296,535. 
314,997. 
338,138. 
362,920. 
367,386. 
369.334. 
388.992. 
411,3.33. 
431,609. 
445,382. 
454,964. 

457,258. 
470,990. 
481,477. 

489,932. 
523,698. 

541,138. 


5.-)1.602. 
5.^)4,077. 
559,345. 

563,527. 

566,575. 
570.161. 
572,.581. 
575,187. 

581,570. 
582,829. 
589,780. 
(K)8,Oia 
619,693. 

624,201. 
639,225. 
640.020. 
<J48,137. 
652.960. 
655,03a 
658,102. 


680,301. 
(»)4,391. 
701,014. 
701,461. 

705,857. 

707,855. 

741,010. 


Hot  air  furnace,  cited 

Steam  trap,  cited 

Grates  compound  movement,  cit- 
ed     

Sanding  machine,   cited 

Heating  apparatus,  cited 

Sanding   machine,   cited 

Sanding  machine,   cited 

Cot,    cited 

Pneumatic  despatch  system,  cited 

Box  fastener,  cited 

Pneumatic  despatch  system,  cited 

Grates   rotary,   cited 

Box  fastener,  cited 

Pneumatic  despatch  system,  cited 

Pneumatic  despatch  system,  cited 

Sanding  machine,  cited 

Steam-beating  apparatus,  held 
void  for  double  use 

Typewriter,  cited 

Typewriter,    cited 

Typewriter,  claims  37  and  38,  held 
void  for  anticipation 

Pneumatic  despatch  system,  cited 

Typewriting  machine,  construed 
and  held  not  infringed 

Crystalline  calcium  carbide,  held 
not  anticipated,  valid  and  in- 
fringed     

Pneumatic  despatch  system,  cited 

Fence,    cited 

Typewriting  machine,  construed 
and  held  not  infringed 

Process  of  nroduciuj^  calcium  car- 
bide, hela  not  infringed 

Pneumatic  despatch  system,  cited 

Pneumatic  despatch  system,  cited 

Upholstery,    cited 

Sanding  machine,  held  void  for 
lack  of  patentable  invention . . . 

Typewriting  machine,   cited 

Pneumatic  despatch  system,  cited 

Barrel   head,   cited 

Spring  bed  work,  cited 

Fruit  seeding  machine,  held  in- 
fringed      

Pneumatic  despatch  system,  cited 

Spring  bed  and  seat  bottom,  cited 

Pneumatic  despatch  system,  cited 

Pneumatic  despatch  system,  cited 

Pneumatic  despatch  system,  cited 

Curtain-stretcher,    cited 

Pneumatic  despatch  system,  held 
not  anticipated,  valid  and  in- 
fringed     

Quilting  frame,  cited 

Spring  wire  work,  cited 

Curtain-stretcher,    cited 

Spring  cushion  and  its  support, 
cited    

Curtain-stretcher,  construed  and 
held  not  infringed 

Furnace  grate,  construed  and 
held  not  infringed 

Vault-light  construction,  as  limit- 
ed by  the  prior  art,  held  not  in- 
fringed     


156 
346 

156 
240 
34(5 
240 
24() 
OS 
78 


78 
156 
98 
78 
78 
240 

346 
430 
430 

430 

78 

92 


522 

78 

170 

92 

402 
78 
78 

170 

240 

248 

78 

•98 

170 

499 
78 

170 
78 
78 
78 
98 


78 

98 

170 

98 

170 

96 

156 
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754,242.  Folding     typewriter,     held     valid 

and    infringed 248 

760,728.  Vault-light  construction,  as  limit- 
ed by  the  prior  art,  held  not  in- 
fringed       589 

702,232.  Bicycle  amusement  apparatus, 
claims  1  and  7  held  void  for 
lack  of  invention  in  view  of 
British  patent  No.  17,328  of 
1901  648 

771,774.  Apparatus  for  copying  drawing, 
claims  1,  2,  3,  and  5,  held  void 
for  anticipation  and  claim  4 
held  valid,  but  not  infringed...   175 

785,410.  Spring  structure,  claim  2  con- 
strued, held  valid,  but  not  in- 
fringed      170 

Can  cover-fastener,  held  void  for 

lack  of  patentable  novelty 96 

Typewriter,    cited 248 


802,677. 
948,553. 


BEISSUE. 


12,629.  Can   cover-fastener,   held   void   for 

lack  of  patentable  novelty 96 

PAYMENT. 

Of  particular  clasMes  of  obligations  or  liatilities 
See  Bills  and  Notes,  §  537. 
Checks,  see  Banks  and  Banking,  §§  138-151. 
Judgment,  see  Judgment,   §  8t5. 
Mechanic's  lien,  see  Mechanics*  Liens,  §  239. 

I.   REQUISITES  AND  SUFFICIEIfCT. 

§  18.  The  acceptance  by  a  contractor  for 
work  of  notes  of  a  third  party  for  sums  which 
have  become  due  under  his  contract  do  not 
operate  as  a  payment  of  the  debt  in  the  abi^ence 
of  an  agreement  to  that  effect,  either  express  or 
to  be  inferred  plainly  from  the  circumstances 
and  conduct  of  the  parties.— Bankers'  Trust  Co. 
of  New  York  v.  T.  A.  Gillespie  Co.  of  New  Jer- 
sey, 196. 

V.  RECOVERY  OF  PAYMENTS. 

Payments  made  by   third  person  to  defendant 
for  use  of  plaintiff,  see  Money  Received. 

PEDIGREE. 

Declarations  or  family  records  and  reputation 
as  to  pedigree,  see  Evidence,  §  288. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 


PERFORMANCE. 


Of  contract   for 
Carriers,  §  67. 


transportation   of   goods,   see 


Of  particular  classes  of  duties  or  ohligations. 
Contract  in  general,  see  Contracts,  §|  289-306. 
Judgment  in  civil  actions,  see  Judgment,  §  875. 
Payment  of  bill  or  note,  see  Bills  and  Notes,  i 

537 

PERIODICALS. 

Regulations  as  to  rate  privileges,  see  Post  Of- 
fice, §  15. 


PERJURY. 

I.   OFFENSES   AND    RESPONSIBTLITl 
THEREFOR. 

§  11.  Under  Rev.  St.  |§  4886,  5392  (U.  S. 
Comp.  St.  1901,  pp.  3382,  3653),  and  Rule  40, 
an  applicant  for  a  patent  could  not  be  guilty 
of  perjury  in  falsely  stating  in  an  affidavit  thai 
he  was  the  "sole"  inventor  of  the  article  foi 
which  a  patent  was  applied.— Patterson  v.  Unit- 
ed States,  434. 

PERSONAL  INJURIES. 

Causing  death,  see  Death,  §§  58-99. 

Particular  causes  or  means  of  injury. 

Acts  or  omissions  of  carrier,  see  Carriers,  |§ 
300-316;    Shipping,  §  166. 

Negligence  in  general,  see  Negligence. 

Negligence  in  use  of  street,  see  Municipal  Cor- 
porations, §  705. 

Operation  of  railroads,  see  Railroads,  §§  327- 
350,  358. 

Particular  classes  of  persons  injured. 
Employes,  see  Master  and  Servant,  $§  154-2.S0. 
Passengers,  see  Carriers,  §§  300-316,  333-347; 
Shipping,  §  166. 


See  Damages. 


Remedies. 


PERSONAL  PROPERTY. 

Mortgage,  see  Chattel  Mortgages. 
Oflfenses   involving  or   affecting,  see  Embezzle- 
ment. 
Sales,  see  Sales. 
Taxation  of,  see  Taxation. 


See  Pleading. 


PETITION. 


PLEADING. 


Indictment    or    criminal    information    or   com- 
plaint, see  Indictment  and  Information. 
Practice  in  equity,  see  Equity,  §  267. 

Allegations  as  to  particular  facts,  acts,  or  trans- 
actions. 
Citizenship,   residence,   or  character  of  parties 

for  purpose  of  jurisdiction  of  federal  courts, 

see  Courts,  $  322. 
Jurisdictional  facts,  see  Courts,  §  322. 
Jurisdiction  of  federal  courts,  see  Courts,  |  279. 
Negligence  of  master  causing  injuries  to  »er\- 

ant,  see  Master  and  Servant,  {  258. 

In  actions  by  or  against  particular  classes  of 

persons-^ 
See  Master  and  Servant,  {§  258-2(H. 

In  particular  actions  or  proceedings. 

For  breach  of  contract  of  transportation  of 
goods,  see  Carriers,  §  69. 

For  false  imprisonment,  see  False  Imprison- 
ment, §  20. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, S§  258-2(VI. 
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On  bonds  in  general,  see  Bonds,  |  128. 
To  rescind  insurance  policy,  see   Insurance,  | 
249. 

Review  of  d€ci$ion$  and  pleading  in  appellate 

courts. 
Review    of    decisions    involving    discretion    of 
court,  see  Appeal  and  Drror,  |  959. 

I.  FORM  AND  AIXEGATIONS  III 
GENERAIi* 

§  34.  After  answer,  plaintiflTs  complaint 
should  be  liberally  construed^ — Cceur  d*Alene 
Ivumber  Go.  y.  Goodwin,  413. 

H.   DEGI«ABATIOIf,   COMPLAINT,   PE- 
TITION, OR  STATEMENT. 

In  action  for  breach  of  contract  of  transporta- 
tion of  goods,  see  Carriers,  §  69. 

In  action  for  injuries  to  servants,  see  Master 
and  Servant,  §  258. 

V.   DEMURRER  OR  EXCEPTION. 

8  212.  A  demurrer  to  a  complaint  for  want 
of  facts  is  waived  by  an  answer  to  the  merits. 
—Oregon  R.  &  Nav.  Co.  v.  Dumas,  641. 

VI.  AMENDED   AND   SUPPLEMENTAIi 
PI.EADINGS  AND  REPLEADER. 

Review  of  decisions,  see  Appeal  and  Error,  S 
959. 

f  236.  It  is  within  the  discretion  of  the  trial 
court  to  grant  or  refuse  leave  to  amend.— Mc- 
Kemy  v.  Supreme  Lodge  A.  O.  U.  W.,  117. 

§  249.  Plaintiff  held  not  entitled  to  amend 
so  as  to  change  his  cause  of  action  from  con- 
tract to  tort.— Haas  Bros.  v.  Hamburg-Bremen 
Fire  Ins.  Co.,  354. 

XIL   ISSUES,  PROOF,  AND  VARIANCE. 

In  action  for  injuries  to  servants,  see  Master 

and  Servant,  S  264. 
In  action  on  bond,  see  Bonds,  |  128. 

PLEDGES. 

See  Chattel  Mortgages. 

Rights  and  liabilities  of  pledgors  and  pledgees 

of  corporate  stock,  see  Corporations,  I  123. 
Right  to  stock  pledged  by  bankrupt  broker,  see 

Bankruptcy,  §  155. 

POLICE  POWER. 

Particalar  subjects  of  regulations,  se.  Game, 
13%. 

POLICY. 

Of  insurance,  see  Insurance. 

POSSESSION. 

See  Adverse   Possession. 

Of  property  as  affecting  rights  of  trustees  in 
bankruptcy,  see  Bankruptcy,  §  140. 


POSTING. 

Petition  for  naturalization,  see  Aliens,  |  6S. 

POSTMASTER  GENERAL 

See  Post  Office,  |  15. 

POST  OFFICL 

H.  MAITiABLE  MATTER,   TRANSMIS- 
SION AND   DEMVERY   OF  MAH., 
AND  MONET  ORDERS. 

Retention  to  award  legal  relief  on  denial  of 
injunction  against  deprivation  of  right  to  send 
publications  as  second-class  matter,  see  E}qui- 

^ty,  I  41. 

Scope  and  extent  of  review  of  proceedings  to 
restrain  postmaster,  see  Appeal  and  Error,  f 
843. 

§  15.  Postal  Laws  and  Regulations  1902, 
§§  480,  456,  authorized  the  imposition  of  high- 
er postal  rates  on  the  excess  of  sample  copies 
of  second-class  matter  over  the  number  author- 
ized by  the  permit— Lewis  Pub.  Co.  v.  Wyman, 
453. 

I  15.  "Primarily"  defined.— Lewis  Pub.  Co. 
V.  Wyman,  453. 

$  15.  Postmaster  General  was  authorized  by 
Rev.  St.  S  101  (U.  S.  Oomp.  St  1901,  p.  80), 
to  limit  the  number  of  sample  copies  a  publish- 
er entitled  to  second-class  rates  might  send  un- 
der Act  Cong.  March  3,  1885,  c.  342,  23  Stat 
387  (U.  S.  Comp.  St  1901.  p.  2069),  to  a 
number  equal  to  the  publisher's  legitimate  sub- 
scriptions—Lewis Pub.  Co.  V.  Wyman,  453. 

PRACTICE. 

In  patent  office,  see  Patents,  |  112. 

In  particular  civil  actions  or  proceedings. 
See    Bankruptcy. 

Assessment  of  damages,  see  Damages,  §  208. 
For  breach  of  contract,  see  Contracts,  |  353. 
For  causing  death,  see  Death,  §§  58-75.  99. 
For  collision  between  vessels,  see  Collision,  S§ 

115-154. 
For  false    imprisonment,   see   False    Imprison- 
ment, f  20. 
For  infnngement  of  patent,  see  Patents,  §|  297- 

324. 
For  infringement  of  trade-mark  or  trade-name, 

see  Trade-Marks  and  Trade-Names,  )fS  84-98. 
For   injuries   from    negligence    in   general,    see 

Negligence,  §  136. 
For  injuries  to  passengers,  see  Carriers,  §§  310, 

347;    Master  and  Servant  S§  252-28S). 
For  libel  or  slander,  see  Libel  and  Slander,  §§ 

101-105,  120,  123. 
For  new  trial,  see  New  Trial,  §  117. 
On  bonds  in  general,  see  Bonds,  §  128. 
To  enforce  maritime  lien,  see  Maritime  Liens, 

§§  00-68. 
To  enforce  regulations  in  respect  to  interstate 

transportation,  see  Carriers,  §  34. 
To  foreclose  mortgage,  see  Mortgages,  S  526. 
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PariicuUMr  proceeHnfB  in  actions. 

See  Damages,  §  208;    Dismissal  and  Nonsuit; 

Evidence;    Judgment;    New  Trial;    Parties; 

Pleading;   Reference;    Trial. 
Instructions  to  jury,  see  Trial,  |  273. 
Notice  of  pendency  of  action,  see  Lis  Pendens. 

Procedure  in  criminal  prosecutions. 
See  Arrest,  |  63;    Criminal  Law;    Indictment 
and  Information. 

Procedure  in  emerdse  of  special  or  limited  juris- 

diction. 
Admiralty,   see  Admiralty;    Collision,  S{  115- 

154. 
Bankruptcy,  see  Bankruptcy. 
E^iuity,  see  ESquity. 
Naturalization,  see  Aliens,  |  68. 

Procedure  in  or  hp  particular  courts  or  trihu- 

See  Courts. 

Adoption  by  federal  courts  of  practice  of  state 

courts,  see  Courts,  §§  332-356. 
Federal  courts  in  general,  see  Courts,  |S  332- 

356. 
United   States  Circuit  Courts  of  Appeals,  see 

Courts,  I  405. 

Procedure  on  review. 
See  Appeal  and  Error ;  Criminal  Law,  ||  1053- 
1153;    New  Trial. 

PREFERENCES. 

By  carrier,  see  Carriers,  |  13. 

By  debtor  prior  to  bankruptcy  proceedings,  see 
Bankruptcy,  H  163-184. 

By  insolvent  corporations  in  general,  see  Cor- 
porations,  §1  545. 

In  distribution  of  funds  of  bankrupt's  estate, 
see  Bankruptcy,  |  345. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  Appeal 
and  Error,  §  1033. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Waters  and  Water 
Courses,  {  144%. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  H  67-82. 
On  appeal  or  writ  of  error  in  civil  actions,  see 
Appeal  and  Error,  S  924. 

PRETENSE. 

See  Fraud. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  |  59. 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant. 
Corporate  agents,  see  Corporations,  ff  29&-308. 
Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  S  244. 


Liability  of  bank  for  nnanthoriied  payment  to 
agent  of  depositor,  tee  Banks  and  BankinSt 

Of  bank,  see  Banks  and  Banking,  |  257. 

n.  MUTUAI.  BIOHTCLDUTIE8.  AHD 
UABILITIES. 

Corporate  officers  and  agents,  see  Corporations, 
I  308.  *~         -^ 

in.  BIGHTS  AMD  IJABTLTTIES  AS  TO 
THIBD  PERSONS. 

(A)  Pollers*  of  Asent* 

Declarations  b^^  agent  as  evidence  against  prin- 
cipal, see  Evidence,  |  244. 

PRINCIPAL  AND  SURETY. 

See  Bonds. 

H.   MATURE  AMD  EXTEMT  OF  IiIA- 
BIUTT  OF  SURETT. 

§  79.  A  surety  company  held  not  liable  for 
acts  of  employ^  as  the  officer  or  servant  of  a 
third  party.— Northwestern  Townsite  Co.  t. 
Fidelity  A  Deposit  Co.  of  Maryland,  554. 

PRIOR  ADJUDICATION. 

Operation  and  effect  In  general,  see  Judgment* 
1668. 

PRIORITIES. 

Between  claims  against  foreign  corporation,  see 
Corporations,  |  688. 

Of  claims  against  bankrupt's  estate,  see  Bank- 
ruptcy, S  345. 

Prior  knowledge  or  use  affecting  anticipation  of 
invention,  see  Patents,  {  54. 

PRISONS. 

See  False  Imprisonment 

PRIVITY. 

With  party  to  action,  conclusiveness  of  adjudi- 
cation, see  Judgment,  |  668. 

PROBATE  COURTS. 

Jurisdiction  to  sell  land  of  insane  person,  see 
Insane  Persons,  |  70. 

PROCEDURE 

See  cross-references  under  Practice. 

PROCESS. 

False  Imprisonment,  see  False  Imprisonment. 

PROFITS. 

Accounting  by  infringer  of  trade-ma ric,  see 
Trade-Marks  and  Trade-Names,  {  9& 


PROMISL 


See  Contracts. 
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PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Criminal  Law,  ii  40&-510;    Evidence. 

PROPERTY. 

Of  particular  classes  of  persons. 
See  Insane  Persons,  ff  70,  71. 

Particular  estates  or  interests. 
See  Dower. 

Particular  species  of  propertp. 
$ee  Mines  and  Minerals;    Waters  and  Water 

Coarses. 
Corporate  stock,  see  Corporations,  §§  80-156. 

Remedies  involving  or  affecting  property. 
See  Lis  Pendens. 

Bankruptcy  proceedings,  see  Bankruptcy. 
Enforcement   of  maritime   liens,  see  Maritime 

Liens,  §|  60-68. 
Enforcement  of  mechanics'  liens,  see  Mechanics* 

Liens. 
Foreclosure  of  mortgages,  see  Mortgages,  §  526. 

Transfers  and  other  matters  affecting  title. 
See    Adverse   Possession;     Chattel    Mortgages; 

Mortgages. 
Sale,  see  Sales;    Vendor  and  Purchaser. 
Taking  for  public  use,  see  Eminent  Domain. 

Offenses  against  or  involving  property. 
Embezzlement,   see  Embezzlement. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  SI  761-763,  764. 

PROVISIONS. 

See  Food. 

PROXIMATE  CAUSE. 

Of  inj|ury  in  general,  see  Negligence,  %  82. 
Of  injury  to  passenger,  see  Carriers,  |  305. 

PUBLIC  CORPORATIONS. 

See  Counties;    Municipal  Corporations. 

PUBLIC  DEBT. 

See  Counties,  {  171. 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  FUNDS. 

See  Counties,  i  171. 

PUBLIC  GRANTS. 

See  Public  Lands. 


PUBLIC  IMPROVEMENTS. 

See  Drains. 

PUBLIC  LANDS. 

Appropriation  of  water  rights,  see  Waters  and 
Water  Courses,  ||  2-21. 

Judicial  notice  of  regulations  of  land  depart- 
ment, see  Evidence,  {  47. 

n.  SURVEY  AMD  DISPOSAL  OF  LANDS 
OF  UNITED  STATES. 

(B)   Bntrles,  Sales,  amd  Possensory  Rlgrhts. 

§  31.  The  general  land  laws  do  not  apply  to 
Alaska,  though  the  government  recognizes  and 
sanctions  possession  pursuant  to  Act  Cong.  May 
17,  1884.  c.  53,  23  Stat.  24,  26.— Martin  v.  Bur- 
ford,  360. 

(I)  Proeeedlairs  In  Laad  Oflioe. 

§  97.  The  Commissioners  of  the  General 
Land  Office  and  the  Secretary  of  the  Interior 
can  enforce  by  appropriate  regulations  every 
part  of  the  public  land  laws  as  to  which  it  is 
not  otherwise  specially  provided.— Leonard  v. 
Lennox,  296. 

§  98.  An  applicant  under  the  soldier's  addi- 
tional homestead  law  (Rev.  St.  §  2306  [U.  S. 
Comp.  St.  1901,  p.  14151)  must  comply  with  the 
re&rulation  of  the  Land  Department  of  November 
19,  1901,  by  supporting  his  application  by  show- 
ing that  the  land  is  nonsaline.— Leonard  v.  Len- 
nox, 296. 

(J)  Patents. 

§  110.  Right  to  patent  as  affected  by  mineral 
character  of  land  must  be  determined  bv  condi- 
tions existing  when  the  applicant  complies  with 
all  requirements  of  the  statute  and  regulations 
of  the  I^nd  Department.— Leonard  v.  Lennox, 
296. 

S  110.  Applicant  for  patent  must  comply 
with  all  requirements  of  the  statute  and  the  au- 
thoritative regulations  of  the  Land  Department. 
—Leonard  v.   Lennox,   296. 

PUBLIC  LAWS. 

See   Statutes. 

PUBLIC  POLICY. 

Validity  of  contracts,  see  Contracts,  §  lOS. 

PUBLIC  REVENUE. 

See  Internal  Revenue;   Taxation. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Corporations;   Railroads;    Street 

Railroads. 
Interstate  commerce  laws,  see  Commerce. 
Steamboat  companies,  see  Shipping. 

PUBLIC  USE. 

Taking  property  for  public  use  in  general,  see 
Eminent  Domain. 
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PUBLIC  WAYS. 

See  MuDicipal  Corporations,  §  705. 

PUBLIC  WORKS. 

See  Counties,  §  105;   Drains. 

PURCHASERS. 

See  Sales ;   Vendor  and  Purchaser. 

PURE  FOOD  LAWS. 

See  Food. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUESTIONS  OF  UW  AND  FACT. 

In  criminal  prosecutions,  see  Criminal  Law,  §§ 
761-763,  764. 

QUIETING  TITLE. 

To  mining  land,  see  Mines  and  Minerals,  |  125. 

RAILROADS. 

See  Street  Railroads. 
As  employers,  see  Master  and  Servant 
Carriage  of  goods  and  passengers,  see  Carriers. 
Taxation,  exemptions,  see  Taxation,  §  194. 

I.  CONTROL  AND  REGULATION  IN 
GENERAL. 

Control  and  regulation  of  common  carriers,  see 

Carriers,  §  13. 
Regulation  of.  as  regulation  of  commerce,  see 

Commerce,  |  61. 

V.  RIGHT  or  WAT  AND  OTHER  IN* 
TERE8TS  IN  LAND. 

Acquisition  of  rights  under  power  of  eminent 
domain,   see  Eminent  Domain. 

Condemnation  of  right  of  way  for  other  pub- 
lic use,  see  Eminent  Domain,  |  103. 

VL  CONSTRUCTION,  MAINTENANCE, 
AND  EQUIPMENT. 

Statutory  requirements  as  to  location  of  drain 
crossing  railroads,  see  Drains,  $  2. 

$$  96,  108.  A  railroad  corporation  takes  its 
franchise  authorising  it  to  construct  and  main- 
tain its  road  subject  to  the  duty  of  making  such 
modifications  in  its  roadbed,  whether  the  same 
consists  of  trestle  or  grade,  as  may  be  neces- 
sary to  carry  the  same  across  such  public  im- 
f»rovements  as  public  drains  thereafter  estab- 
ished.— Chicago,  B.  &  Q.  R.  Co.  v.  Board  of 
Sup'rs  of  Appanoose  County,  Iowa,  573. 

X.  OPERATION. 

Carriage  of  passengers,  see  Carriers,  $  300. 
Injuries  to  employes,  see  Master  and   Servant, 
§8  154-289. 


(F)  AoeldeMts   at   CrosslMV** 

S  327.  Where  a  traveler  at  a  crossing  can- 
not look  or  listen  without  stopping,  his  failure 
so  to  do,  contributing  to  his  injury,  is  fatal  to 
a  recovery.— Chicago,  M.  &  St  P.  Ry.  Co.  v. 
Bennett,  309. 

§  328.  Duty  of  traveler  at  crossing  to  stop 
and  listen  determined.— Chicago,  M.  &.  St  P. 
Ry.  Co.  V.  Bennett,  309. 

I  335.  Failure  to  signal  at  crossing  held 
not  to  excuse  traveler's  failure  to  look  and 
listen.— Chicago,  M.  &  St  P.  Ry.  Co.  v.  Ben- 
nett 309. 

$  350.  In  an  action  against  a  railroad  com- 
pany to  recover  for  an  injury  to  plaintiff  at  a 
crojtsing,  where  there  was  substantial  evidence 
in  favor  of  plaintiff  on  the  issues  of  defendant's 
negligence  and  plaintiff's  contributory  negli- 
gence, the  court  properly  submitted  such  issues 
to  the  jury.— Philadelphia  &  R.  Co.  v.  McGrath, 
585. 

(G)  Injuries  to  Persons  on  or  near  Traeks. 

I  358.  A  railroad  company  held  not  liable 
for  injuries  to  a  boy  while  crossing  the  track 
on  a  path  between  a  cut  of  cars  for  failure  to 
give  warning  before  closing  the  cut — Schmidt 
V.  Pennsylvania  R.  R.,  251. 

RATE. 

Transportation  rates,  see  Carriers,  §{  13,  34. 

REAL  PROPERTY. 

Conveyances,  see  Vendor  and  Purchaser. 
Injuries  in  operation  of  mines,  see  Mines  and 

Minerals^  §S  122-125. 
Liens  for  improvements,  see  Mechanics'  Liens. 
Mortgage,  see  Mortgages. 

REASONABLE  DOUBT. 

Instructions  as  to  reasonable  doubt,  see  Crim- 
inal Law,  I  789. 

REBATES. 

From  freight  charges,  see  Carriers,  |  13. 

RECEIVERS. 

Of  street  railroad,  see  Street  Railroads,  |  55. 

IV.  MANAOEBIENT    AMD    DI8POSI- 
TIOM  OF  PROPERTY. 

(D)   Sale    and    Conveyance    or    RedellTery 
of  Property. 

Property  subject  to  maritime  lien,  see  Mari- 
time Liens,  i  6S. 

RECORDS. 

As  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  §  400. 

As  notice  to  purchaser,  see  Vendor  and  Pur- 
chaser. $  231. 
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Failure  to  re-record  conveyance  after  destruc- 
tion of  record  as  affectinj^  rights  of  subse- 
ouent  purchaser,  see  Vendor  and  Purchaser,  § 

Of  chattel  mortgage,  see  Chattel  Mortgages,  §§ 
8e-97,  197. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Brror,  {  548. 

REFERENCE. 

Conclusiveness  on  appeal  of  findings  of  referee 
in  bankruptcy,  see  Bankruptcy,  §  46T. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error^  §  924. 

To  master  or  commissioner  in  equity,  see  Equi- 
ty, |  409. 

n.   REFEREES  AMD  PROCEEDINGS. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  §  924. 

m.  REPORT  AND  FINDINGS. 

In  equity,  see  Equity,  §  409. 

§  99.  Questions  of  law  alone  are  reviewable 
by  trial  court  on  exceptions  to  report  of  con- 
sent referee. — Boatmen's  Bank  v.  Trower  Bros. 
Co.,  314. 

S  103.  On  avoidance  of  report  of  referee  for 
error,  the  court  may  not  retry  issues  of  fact, 
but  must  grant  new  trial  under  proper  instruc- 
tions on  questions  of  law.— Boatmen's  Bank  v. 
Trower  Bros.  Co.,  314. 

REGISTRATION. 

Of  mortgages,  see  Chattel  Mortgages,  ||  8&-97. 

REHEARING. 


See  New  TriaL 


REISSUE. 


Of  patent,  see  Patents,  |  136. 

RELATION  BACK. 

Of  mechanic's  lien,  see  Mechanic's  Liens,  |  173. 

RELATIONSHIP. 

Declarations  or  family  records  and  reputation 
as  to  relationship,  see  Evidence,  {  288. 

RELEASE. 

See  Dower,  M  45-49 ;   Payment 

RELIANCE. 

On    fraudulent    representation    as    element    of 
fraud,  see  Fraud,  §§  21-23. 

REMAND. 

Of  cause  by  appellate  court. 
Error,  |  1195. 


Appeal  and 


See  Action. 


REMEDIES. 
REMiniTUR. 


Of  cause  by  appellate  court,  see*  Appeal  and 
Error,  |  1195. 

RENEWAL 

Of  filing  or  record  of  mortgage,   see  Chattel 

Mortgages,  §  97. 
Renewal  of  note  as  misapplication  of  national 

bank  funds,  see  Banks  and  Banking,  {  256. 

RENT. 

See  Landlord  and  Tenant,  |  181. 

REPEAL 

Of  statute,  see  Statutes,  f  162. 

REPORT. 

On  reference,  see  Reference,  S§  99-103. 
On  reference  in  equity,  see  Equity,  (  409. 

REPRESENTATIONS. 

False  representations,  see  Fraud. 

RESCISSION. 

Of  contract,  see  Contracts,  |  270.^ 

Of  insurance  policy,  see  Insurance,  |$  248,  249. 

RES  IPSA  LOQUITUR. 

Negligence  of  carrier,  see  Carriers,  {  316. 

RES  JUDICATA. 

See  Judgment,  |  668. 

Former  decision  as  law  of  the  case,  see  Appeal 
and  Error,  (§  1097,  1195. 

REVENUE 

See  Customs  Duties;    Internal  Revenue;   Tax- 
ation. 

REVERSAL 

Of  judgment  or  order  in  civil  actions,  see  Ap- 
peal and  Error,  §  1166. 

REVIEW. 

See  Appeal  and  Error ;  Criminal  Law,  {§  1053- 

115.3. 
Of    assessment    for    public    improvement,    see 

Drains,  {   82. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  K  34-38. 
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RISKS. 

Assumed  by  servant,  see  Master  and  Servant, 
$1  204-221,  288. 

RIVERS. 

See  Navigable  Waters. 

Collisions  between  vessels,  see  Collision,  §  90. 
Riparian  rights,  see  Waters  and  Water  Cours- 
es, H  34-38. 

ROADS. 

See  Street  Railroads. 

In  cities,  see  Municipal  Corporations,  |  705. 

RULES  OF  COURT. 

See  Courts,  {  332. 

RULES  OF  NAVIGATION. 

See  Collision,  |  22. 

SALARY. 

Of  corporate  officers  and  agents,  see  Corpora- 
tions, i  3oa 

SALES. 

As  preferences  by  debtor,  see  Bankruptcy,  §$ 

163-184. 
Parol  or  extrinsic  evidence,  see  Evidence,  {  448. 

Sales  hy  or  to  pariicuUr  cla$»es  of  persons. 
Insolvent  debtors,  see  Bankruptcy,  |§  163-184. 
Trustees  in  bankruptcy,  see  Bankruptcy,  §|  263- 

269. 

Sales  of  particular  species  of,  or  estates  cr 
interests  tfi,  property. 

Mortgaged  proi>erty,  see  Mortgages,  If  281,  526. 

Real  property  in  general,  see  Vendor  and  Pur- 
chaser. 

Sales  on  judicial  or  other  proceedings. 
See  Bankruptcy,  fi§  203-269. 
Foreclosure  of  mortgages,  see  Mortgages,  §  526. 

II.   GONSTRUGTIOH     OF     GONTRAGT. 

I  72.  A  contract  for  the  sale  and  delivery 
of  a  cargo  of  copra  construed.— El  Dorado  Oil 
Works  Co.  V.  Soci^t^  Commerciale  de  L'Oceanie, 
5iil. 

SAMPLE  COPIES. 

Regulations  by  postal   department  as  to   rate 
privileges,  see  Post  Office,  §15. 

SATISFACTION. 

See  Payment. 

Of  judgment,  see  Judgment,  §  875. 
Of    mechanics    lien,    see    Mechanics*    Liens,    § 
239 

SAWMILLS. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  ||  190,  204,  228. 


Risks  asumed  by  servant,  see  Master  and  Serv- 
ant, I  217. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  |  4t>0 ;   Evidence,  |  178. 

SECURITIES. 

See   Bonds;    Chattel   Mortgages;     Mortgages; 
Principal  and  Surety. 

SERVANTS. 

See  Master  and  Servant. 

SERVICES. 

See  Master  and  Servant;    Work  and  Labor. 
Liens  on   real  property  for  services   rendered^ 
see  Mechanics*  I^iens. 

SETTING  ASIDE. 

Report  on  reference,  see  Reference,  |  103. 
Verdict,  see  New  Trial. 

SETTLEMENT. 

See  Payment 

SHARES. 

Of  corporate  stock,  see  Corporations,  Sf  80-156. 

SHERIFFS  AND  CONSTABLES. 

m.  POWEB8,  BUTIE8,  ANB  UABIU- 
TIES. 

Arrest  in  criminal  cases  without  warrant,  see 
Arrest,  §  63. 

SHIPPING. 

See   Admiralty;     Collision;     Maritime    Liens; 

Navigable  Waters;  Towage. 
Marine  insurance,  see   Insurance,  |  477. 

V.  LIABILITIES  OF  VESSELS  ANB 
OWNERS  IN  GENERAL. 

i  75.  Compensation  recoverable  by  a  steam 
scnooner  for  emergency  services  rendered  to  a 
stranded  steamship,  under  employment  by  the 
owners,  lu  taking  off  passengers,  etc.,  consid- 
ered.—Pacific  Mail  S.  S.  Co.  V.  Waimanalo  Sug* 
ar  Co.,  'S(hK 

Vn.  CARRIAGE    OF    GOOBS. 

I  108.  The  word  "ton,"  as  used  in  a  foreign 
shipping  contract,  held  to  mean  a  dead  weight 
long  ton,  notwithstanding  the  presence  of  an 
option  to  the  carrier  to  charge  freight  at  space 
rates. — Herr  v.   Tweedie  Trading  Co.,  231. 

I  108.  On  a  libel  for  failure  to  furnish  the 
tonnage  contracted  for  on  a  shipping  contract, 
the  court  properly  held  that  all  the  shipments 
made  were  made  pursuant  to  the  contract.— 
Ilerr  v.  Tweedie  Trading  Co.,  2.S1. 
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I  113.  A  bill  of  ladiDj?  held  not  to  provide 
that  lighterage  fees  should  be  at  the  ez|>€ii8e 
of  the  ship,  but  to  give  the  ship  the  <H)tioii  of 
going  alongside  and  delivering  at  a  dock  or  by 
lighter  at  her  own  expense,  in  case  there  was 
water  and  length  enough  to  get  the  ship  along- 
side the  dock.— Herr  v.  Tweedie  Trading  Co., 
231. 

§  131.  The  measure  of  damages  recoverable 
fnnn  a  carrier  for  damage  to  cargo  through  its 
fault  Is  the  difference  between  the  market  value 
of  the  cargo  at  the  time  and  place  of  delivery 
in  the  condition  in  which  it  would  have  arrived 
but  for  the  carrier*s  fault  and  its  maricet  value 
in  the  condition  in  which  by  reason  of  such 
fault  it  did  arrive,  with  interest  from  the  time 
of  delivery.— United  S.  S.  Co.  v.  Haskins,  426. 

I  132.  The  consi^rnee  of  cargo  received  in  a 
damaged  condition  is  not  bound  to  sell  it  at 
public 'sale  in  order  to  establish  its  market  val- 
ue in  its  damaged  condition,  but  may  do  so  by 
other  evidence  in  an  action  against  the  ship  to 
recover  for  the  damages.— United  S.  S.  Co.  v. 
Haskins,  426. 

Vm.   CARRIAGE  OF  PASSENGERS.  . 

District  in  which  suit  must  be  brought  in  fed- 
eral court  in  action  for  injuries  to  passen- 
gers, see  Courts,  §  274. 

i  166.  In  an  action  against  the  owner  of  an 
ocean  steamship  for  injuries  to  a  passenger  by 
the  giving  way  of  part  of  her  berth,  defendant's 
negligence  and  plaintiff's  contributory  negligence 
held  for  the  jury.— Jarowski  v.  Hamburg-Amer- 
ican Packet  Co.,  548. 

§  166.  A  steamship  company  is  liable  for  in- 
jury to  a  passenger,  caused  by  a  mat  slipping  as 
she  entered  a  doorway,  where  the  mat  was 
too  small  to  fit  properly  into  its  place.— Mohns 
V.  Netherlands-American  Steam  Nav.  Co.,  551. 

SHIPWRECKS. 

See  Collision. 

Marine  insurance,  see  Insurance,  §  477. 

SIGNALS. 

By  vessels  in  collision,  see  Collision,  |  81. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  PROCEEDINGS. 

Naturalization,  see  Aliens,  §  68. 

SPECIAL  TAXES. 

For  drains,  see  Drains,  {  82. 

SPECIFICATION  OF  ERRORS. 

In  assignment  of  errors,  see  Appeal  and  Er- 
ror, «f  724-733. 


SQUATTERS. 

Acquisition  of  title  by  adverse  possession,  tee 
Adverse  Possession,  f  97. 

STARE  DECISIS. 

See  Courts,  { 107. 

STATE  BANKS. 

See  Banks  and  Banking,  H  138-151. 

STATEMENT. 

Admissions,  see  Evidence,  $  244. 
Declarations,  see  Evidence,  |  2S8. 

STATES. 

Courts,  see  Courts. 

Power  to  protect  and  regulate  game,  see  Game, 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 

the  various  specific  topics. 
Authority  in  federal  courts  of  decisions  of  state 

courts  as  to  validity  and  construction  of  state 

statutes,  see  Courts,  §  366. 
Charging  statutory  offenses,  see  Indictment  and 

Information,  |  110. 
Jurisdiction  of  federal  courts  in  cases  arising 

under  laws  of  United  States,  see  Courts,   § 

285. 

▼.  bepeaIh  suspension,  expira- 
tion, AND  REVIVAI.. 

§  162.  Effect  of  a  general  statute  on  earlier 
special  statute  stated.— Wong  You  v.  United 
States,  535. 

VI.  CONSTRUCTION    AND    OPERA- 
TION. 

Authority  in  federal  courts  of  decisions  of 
state  courts  as  to  construction  of  state  stat- 
utes, see  Courts,  §  366. 

STATUTES  CONSTRUED. 

UNITED  STATES. 

STATUTES  AT  LARGE. 

1879,  March  3,  ch.  180,  S  14,  20  Stat.  350 
(U.  S.  Comp.  St  1901,  p.  2647) 454 

1884,  May  17,  ch.  53,  23  Stat.  24.  26 360 

1885,  March  3.  ch.  342,  23  Stat.  387  (U.  S. 
Comp.  St.  1901,  p.  2669) 454 

1887,  Feb.  4,  ch.  104,  §§  6,  9,  13.  15.  16, 
22,  23,  24  Stat.  380,  382-384.  387  (U.  S. 
Comp.  St.  1901,  pp.  3156,  3159,  3164, 
3165,  3170,  3171) 504 

1888.  Sept.  13,  ch.  1015,  |§  7,  13,  25  Stat. 
477.  4i9  (U.  S.  Comp.  St.  1901,  pp.  1314, 
1317)    535 

1891,  March  3,  ch.  517,  i  7,  26  Stat.  828 
(U.  S.  Comp.  St.  1901,  p.  550) 586 

1894,  July  26,  ch.  165,  28  Stat  124  (U.  S. 
Comp.  &t  1901,  p.  1332) oil 
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1808,  July  1.  ch.  541,  30  Stat  544  (U.  S. 

Oomp.  St.  1901,  p.  3418) 590 

1898,  July  1,  ch.  541,  I  6a.  30  Stat.  548 

(U.  S.  Comp.  St  1901,  p.  3424) 602 

1898.  July  1,  ch.  541,  §  14b  (4),  30  Stat 

560   (U.    S.   Comp.   St.    1901.   p.   3427). 

Amended  by  Act  1908,  Feb.  6,  di.  487,  | 

4.  32  Stat.  797  (U.  S.  Comp.  St  Supp. 
1909,  p.  1310) 224 

1898.  July  1,  ch.  541,  |  60b.  30  Stat  562 
(U.  S.  Comp.  St  1901.  p.  3445) 371 

ISdk  July  1,  ch.  541,  {  63a  (1).  (4),  30  Stat 
5^   (U.    S.   Comp.    St.   1901.   p.   3447) 

649   650 

1898,  July  1,  ch.  541,  {  70,  30  Stat  565  (u! 

5.  Comp.  St  1901,  p.  3461) 227 

1898.  July  1,  ch.  541,  §  70a  (5).  30  Stat 

5a5  (U.  S.  Comp.  St  1901,  p.  3451) 657 

1808,  July  1,  ch.  541,  §  70b,  30  Stat  565  (U. 

S.  Comp.  St.  1901,  p.  34^1) 529 

1900,  May  25,  ch.  553,  §|  3,  4,  31  Stat  188 

(U.  S.  Comp.  St  1901,  p.  3181) 256 

1903,  Feb.  5,  ch.  487.  i  4,  32  Stat  797  (U. 

S.  Comp.  St  Supp.  1909,  p.  1310) 224 

1906,  June  29,  ch.  3502,  34  Stat  596  (U. 

S.  Comp.  St  Supp.  1909.  p.  477)..  491,  571 
1906,  June  29,  ch.  3592,  §  5.  34  Stat  598 

(U.  S.  Comp.  St  1909,  p.  481) 491 

1906,  June  30.  ch.  3915.  34  Stat.  768  (U. 

S.  Comp.  St  Supp.  1909.  p.  1187) 486 

1907,  Feb.  20,  ch.  1134,  §§  20.  21,  43,  34 
Stat.  904.  905.  911  (U.  S.  Comp.  St 
Supp.  1909,  pp.  459.  469) 535 

RE3VISBD  STATUTES. 

f  161  (U.  S.  Comp.  St  1901,  p.  80) 454 

S  649  (U.  S.  Comp.  St.  1901,  p.  525).  .314,  315 

f  914  (U.  S.  Comp.  St  1901,  p.  684) 330 

i  3455   (U.    S.   Comp.   St.   1901,   p.   2279) 

278  279 
4886  (U.  S.  Comp.  St.  1901,  p.  3382)... .'  4.34 
5209  (IT.  S.  Comp.  St  1901,  p.  3497) ..  70,608 
5392  (U.  S.  Comp.  St.  1901,  p.  3653). ...  434 

COMPILED  STATUTES  1901. 

Page  80    454 

Page  525    314,  315 

Page  560    586 

Page  684    a30 

Pages  1314.  1317 5.35 

Page   1332 571 

Page  2279    278 

Pages  2647    2669  . .  454 

Pages  3156|  3159,' 3164.*  3165*  '3170, 'sifi! !  504 

Page  3181    255 

Page  3382    434 

Page  3418    590 

Page  3424    602 

Page  3427    224 

Page  3445    371 

Page  3447    649,  050 

Page  3451     227,  529,  657 

Page  3497     70,  608 

Page  3653   434 

COMPILED   STATUTES  SUPP.   1909. 

Pages  4.59,  469 535 

Page  477    491,  571 

Page  481    491 


Page  1187 486 

Page  1310    224 

ARKAK8A8. 

KIRBY'S  DIGEST. 
i  5057 559 

LAWS. 

1869.  p.    130 559 

1899,  p.  U7 559 

IOWA. 

LAWS. 
1907,  di.  96 574 

KENTUCKY. 

STATUTES  1894. 
S    1834 63 

STATUTES  1909. 
S$  1702.  1705  (Russeirs  St.  H  4661,  4664)  602 

RUSSELL'S  STATUTES. 
§S  4661,  4664  (St  1909,  |f  4661,  4664).. ..  602 

laCHIGAK. 

COMPILED  LAWS  1897. 

8    7073 1,  2 

§§  20.  322,  subsec  a 47 

MIKNESOTA. 

REVISED  LAWS  1905. 
$    1813 482 

HEW  YORK. 

LAWS. 

1882,  dL  410.  I  757 125 

1897,  ch.  418,  f  90 lOT 

1897,  ch.  418,  i  95 105 

1902,  ch.  600   518,  514 

1902,  ch.  600,  i  2 514 

HORTH  CAROLINA. 

REVISED  STATUTES. 
Oh.  67,  S  7 210 

REJVISAL  1905. 
if  2016,  2028 196 

OHIO. 

REVISED  STATUTES  190a 
H4188,  5719.  6348,  6350f.  6360g 657 

OKI«AHOMA« 

WILSON'S  REVISED  A  ANNOTATED 

STATUTES  19(». 

If  3069.  8078 255 
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PENlfSTItVANIA* 

LAWS. 
1905.  p.  286 830 

TEXAS. 

RBVISHD  STATUTES  1895. 

Arts.  3343.  3344,  3347-3349 595 

Art   4600 618 

STEALING. 

See  Embezzlement. 

STOCK. 

Of  corporation  or  association,  see  Corporations, 
SI  80-156. 

STREAMS. 

Riparian  rights,  see  Waters  and  Water  Cours- 
es. §§  34-38. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see   Carriers,  |S  300- 
316,  333-347. 

I.   ESTABU8HMENT,  CONSTRUCTION, 

AND   MAINTENANCE. 

f  52.  A  written  contract  for  the  sale  of 
bonds  of  a  street  railroad  company  as  modified 
by  a  supplemental  agreement  construed.— Smith 
V.  Jones,  329. 

§  55.  Authority  given  to  receivers  for  a  sys- 
tem of  street  railroads  to  expend  money  in 
completing  improvements  deemed  necessary  to 
the  operation  of  the  system  as  a  whole  and  to 
the  rendering  of  adequate  service  to  the  pub- 
lic held  within  the  discretion  of  the  court.— 
Pennsylvania  Steel  Co.  v.  New  York  City  Ry. 
Co.,  135. 

a.   REGUUkTION    AND     OPERATION. 

Injuries  to   passengers,   see  Carriers,    SS  300- 
316,  333-^7. 

STREETS. 

Use  and   regulation   in  general,  see  Municipal 
Corporations,  |  705. 

SUBPOENA. 

Of   witness  in   proceedings  for  naturalization, 
see  Aliens,  {  68. 

SUBSCRIPTIONS. 

To  corporate  stock  in  general,  see  Corporations, 
I  80. 

SUBSTITUTES. 

For  articles  of  food,  see  Food. 


SUIT. 


See  Action;    Equity. 


SUPERVISORS. 

Of  counties  in  general,  see  Counties.  {  50. 

SURETYSHIP. 

See  Principal  and  Surety. 

SWAMP  LANDS. 

Drainage  by  public  authorities,  see  Drains. 

SWEARING. 

False  swearing,  see  Perjury. 

TARIFF. 

See  Customs  Duties. 

TAXATION. 

See  Customs  Duties;    Internal  Revenue. 
For   construction   and   maintenance  of   drains, 
see  Drains,  §  82. 

m.   lilABrLITY  OF  PERSONS  AND 
PROPERTY. 

(D)  ESjcemptloiis. 

{  194.  Act  Ark.  April  8.  1869  (Laws  1860. 
p.  130),  exempting  property  donated  to  rail- 
roads, until  conveyed  to  an  actual  purchaser, 
from  taxation,  held  in  violation  of  Const.  Ark. 
]8(>8,  art.  10,  I  2;  Id.,  art  5,  {  48.— Forshaw 
V.  Layman.  559. 

§  196.  Where  a  state  Constitution  prohibits 
the  exemption  of  property  from  taxation,  such 
exemption  cannot  be  secured  by  giving  it  the 
guise  of  a  contract.— Forshaw  v.  Layman.  559. 

TELEGRAM. 

Best    and   secondary    evidence   of   contents    in 
criminal  prosecution,  see  Criminal  Law,  {  400. 


TESTIMONY. 


See  Ehridence. 


THEFT. 


See  Embezzlement 

TIML 

For  particular  act»  in  or  incidental  to  judicial 

proceeding*. 
Motion  or  application  for  new  trial,  see  New 


Trial,  §  117 
>bjection  or 
Trial,  §  273. 

For  particular  acts  not  judicial. 
Filing  chattel  mortgage,  see  Chattel  Mortgages, 

Renewal  of  chattel  mortgage,  see  Chattel  Mort- 
gages, f  97. 
Rescission  of  contract,  see  Contracts,  §  270. 


Objection    or    exception    to    instructions,    see 
Tr   •    -  ™ 
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TITLE 

Of  trnstee  in  bankniptcy  to  property  of  bank- 
rupt, see  Bankniptcy,  Si  140-155. 

Particular  matter  $  affecting  title. 
See  Adverse  Possession;   Mortgages. 
Sale  of  personal  property  in  general,  see  Sales. 
Sale   of  real  property  in  general,  see  Vendor 
and  Purchaser. 

Particular  ipeeies  of  property  wr  righit. 
See  Trade-Marks  and  Trade-Names,  ||  251^-35. 

TORTS. 

Action  for  distinguished  from  action  on  con- 
tract, see  Action,  f  28. 

Liahilitie9  of  particular  clatset  of  persons. 
See  Carriers,  |{  300-316;    Railroads,  |§  327- 

350,  358. 
Chauffeurs,  see  Municipal  Corporations,  §  705. 
Employers,  for  injuries  to  employes,  see  Master 

and  Servant,  |f  154-289. 
Mineowners,  see  Mines  and  Minerals,  §§  122- 

125. 
Shipowners,  see  Shipping,  {{  131,  132,  lOG. 

Liabilitiet  respecting  particular  species  of  prop- 
erty or  instrumentalities. 

See  Mines  and  Minerals,  |{  122-125;  Rail- 
roads, §§  327-350,  358. 

Automobiles,  see  Municii>al  Corporations,  S  705. 

Conveyances  and  other  means  for  transporta- 
tion of  passengers,  see  Carriers,  S  '{(M). 

Vessels,  see  Shipping,  f  160;    Towage,  $  11. 

Particular  torts. 

See  False  Imprisonment,  {  20;  Fraud;  Libel 
and  Slander. 

Causing  death,  see  Death,  fS  58-f)9. 

Injuries  from  negligence,  see  Negligence. 

Injuries  from  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  S  705. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, H  327-350,  358. 

Injuries  to  paasengers.  see  Carriers,  ||  300- 
316;    Shipping,  §  166. 

Injuries  to  servants,  see  Master  and  Senant, 
if  154r-289. 

Loss  of  or  injury  to  goods  by  carrier,  see  Ship- 
ping, §1  131,  132. 

Loss  of  or  injury  to  tow,  see  Towage,  §11. 

Maritime  torts,  see  Collision;  Shipping,  §  166; 
Towage,  §11. 

Remedies  for  torts. 
See  Damages. 

Waiver  of  tort  and  action  on  contract,  see  Ac- 
tion, I  28. 

TOWAGE. 

Collisions  with  tugs  and  vessels  in  tow,  see 
Collision,  $  66. 

I  11.  A  tug  held  liable  for  a  collision  be- 
tween tows  because  of  negligent  navigation 
while  passing  through  the  draw  of  a  railroad 
bridge  over  the  Passaic  river.— The  Christiania 
Haird,  22. 


See  Counties; 


TOWNS. 

Municipal  Corporations. 


TRADE-MARKS  AND  TRADE-NAMES. 

n.   TITUB,  OONVFTANOE8,  AMD  CON- 
TRACTS. 

§  25^.  A  manufacturer  may  be  protected  in 
the  use  of  as  many  separate  trade-marks  as  be 
first  adopts  and  continuously  uses,  so  that  they 
clearly  become  to  purchasers  distinguishing 
marks  of  the  goods  he  makes  or  sells. — Lay  ton 
Pure  Food  Co.  v.  Church  &  Dwight  Co.,  464. 

f  32.  That  the  owner  of  a  trade-mark  doet 
not  adopt  as  a  part  of  it  other  words  which  he 
USPS  does  not  deprive  him  of  the  right  to  the 
trade-mark.— Lay  ton  Pure  Food  Co.  v.  Church  & 
Dwight  Co.,  4*'A. 

S  35.  Assignee  of  trade-mark  held  protected, 
though  he  gave  no  notice  of  assignment.— Lay- 
ton  Pure  Food  Co.  v.  Church  &  Dwight  Co., 
464. 

I  35.  Courts  will  refuse  relief  to  the  assignee 
of  a  trade-mark  who  uses  it  on  goods  made  by 
himself  at  a  different  place  and  without  notice 
of  the  assignment.— Layton  Pure  Food  Co.  v. 
CMiurch  &  Dwight  Co.,  464. 

rV.   IKFRIKQEIfENT  AMD  UNFAIR 
COMPETITION. 

(A)  IVbAt  Conatltrntes  Imffrlnvememt. 

{  61.  To  sustain  a  charge  of  infringement 
the  owner  of  a  trade-mark  must  have  used  it  on 
the  same  class  of  goods  as  the  infringer. — Lay- 
ton  Pure  Food  Co.  v.  Church  &  Dwight  Co., 
475. 

{  61.  Baking  soda  and  baking  powder  are  in 
the  same  class,  and  the  use  of  a  trade-mark  for 
the  former  on  the  baking  powder  of  a  manu- 
facturer thereof  other  than  that  of  the  owner  is 
an  infringement. — Layton  Pure  Food  Co.  ▼. 
Church  &  Dwight  Co.,  475. 

$  61.  Where  one  has  acquired  a  trade-mark 
for  one  of  a  class  of  goods,  another  may  not  ac- 
quire the  same  trade-mark  for  another  member 
of  the  class.— Layton  Pure  Food  Co.  v.  Church 
&  Dwight  Co.,  4<5. 

I  65.  Test  of  the  infringement  of  a  trade- 
mark determined.— Layton  Pure  Food  Co.  v. 
Church  &  Dwight  Co.,  464. 

(C)  Actions. 

i  84.  It  is  no  defense  for  a  continuing  in- 
fringer that  others  who  have  renounced  their 
right  to  use  the  trade-mark  or  have  conveyed  it 
to  the  complainant  formerly  infringed  the  rights 
of  its  owner.— Layton  Pure  Food  Co.  v.  Church 
&  Dwight  Co.,  464. 

I  84.  Prior  use  by  another  abandoned  be- 
fore infringement  held  no  defense.— Layton  Pure 
Food  Co.  V.  Church  &  Dwight  Co.,  464. 

f  86.  Owner  of  trade-mark  is  not  chargeable 
with  laches  for  failure  to  prosecute  before  he 
knows  of  the  infringement.— Layton  Pure  Food 
Co.  V.  Church  &  Dwight  Co.,  464. 
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I  86.  AppMcation  of  the  law  of  laches  to 
a  suit  for  an  accounting  of  profits  secured  by 
infringement  of  a  traae-mark,  determined. — 
Layton  Pure  Food  Co.  v.  Church  &  Dwight 
Co.,  475. 

{  86.  Repeated  or  continuous  infringements 
of  a  trade-marlc  establish  no  right  to  continue 
them,  and  delay  in  bringing  suit  to  enjoin  does 
not  prove  abandonment  of  right.— Layton  Pure 
Food  Co.  T.  Church  Jb  Dwight  Co.,  475. 

f  d3.  In  determining  the  question  of  the  in- 
fringement of  a  trade-mark,  the  evidence  of 
the  eyes  is  more  persuasive  than  any  other. — 
r^ayton  Pure  Food  Co.  v.  Church  k  Dwight 
Co.,  464. 

f  97.  The  owner  of  a  trade-mark  held  en- 
titled to  enjoin  its  infringement,  whether  in- 
tentional or  not  and  whether  injurious  or  not 
— L»ayton  Pure  Food  Co.  v.  Church  &  Dwight 
Co.,  464. 

I  97.  Complainant  held  entitled  to  an  in- 
junction against  future  infringement  of  trade- 
mark.—Layton  Pure  Food  Co.  v.  Church  & 
Dwight  Co.,  475. 

$  98.  Complainant  held  entitled  to  an  ac- 
counting from  the  time  of  the  commencement 
of  the  suit.— Lavton  Pure  Food  Co.  v.  Church 
A  Dwight  Co.,  475. 

TRAINS. 

See  Carriers  ;*  Railroads. 

TRANSFERS. 

See  Sales;    Vendor  and  Purchaser. 

As  preferences  by  debtor,  see  Bankruptcy,  if 
1^184. 

By  insolvent  debtor,  see  Bankruptcy,  |$  163- 
184. 

Of  exempt  property,  see  Exemptions.  §  79. 

Of  mortgaged  property  or  of  equity  of  redemp- 
tion by  mortgagor,  see  Mortgages,  $  281. 

Of  personal  property  as  security,  see  Chattel 
Mortgages. 

Of  real  property  as  security,  see  Mortgages. 

TRANSPORTATION. 

Of  goods,  see  Carriers,  fS  13,  67-69;    Shipping, 


SS  108-132. 
)f 


Oi  passengers,  see  Carriers,  §  300;    Shipping, 
f  166. 

TRAVELERS. 

On  streets  in  general,  see  Municipal  Corpora- 
tions, {  705. 

TRESPASS. 

See  False  Imprisonment. 

Jurisdiction  of  federal  court  to  restrain   tres- 
pass on  homestead  entry,  see  Courts,  |  285. 

TRIAL 

•Practice  in  admiralty,  see  Collision,  $  154. 

Proceedings  incident  to  triah. 
See  New  Trial;   Reference. 
Assessment  of  damages,  see  Damages,  $  208. 


Trial  of  aetions  hp  w  agaimt  p&rticuUtr  cUuse^ 

of  persons. 
See  Carriers,  |  347;    Master  and  Servant,  i§ 
285-289 ;    Railroads,  |  350. 

Trial  of  particular  civil  actions  or  proceedings. 

See  Libel  and  Slander,  |  123. 

For  collision  between  vessels,  see  Collision,  § 
154. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, §  850. 

For  injuries  from  negligence,  see  Negligence,  § 

For  iniuries  to  passengers,  see  Carriers,  I  347. 
On  bill  or  note,  see  Buls  and  Notes,  $  537. 

Trial  of  criminal  prosecutions. 
See  Criminal  Law,  f|  656-789. 

m.  OOURSB  AHD  OONDUOT  OF 
TRIAI.  IK  QEKERAL. 

In  criminal  prosecutions,  see  Criminal  Law,  § 
656. 

f  25.  An  admission  by  defendants  in  libel 
held  not  to  give  them  the  right  to  open  and 
close.— Mann  v.  Dempster,  110, 

VI.  TAKING   CASE   OR   QUESTION 
FROM  JURY. 

In  criminal  prosecutions,  see  Criminal  Law,  §§ 
761-763,  764. 

(A)  Questions  of  Law  or  of  Fact  In  Gen- 
eral. 

As  to  particular  facts,  issues,  or  subjects. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  I  288. 

Contributory  negligence  of  passenger,  see  Car- 
riers, I  347. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  f  289. 

Damages,  see  Damages,  f  208. 

Negligence  of  master  causing  iniury  to  sen-- 
ant.  see  Master  and  Servant,  S  286. 

In  particular  civU  actions  or  proceedings. 
See  Libel  and  Slander,  |  123. 
Assessment  of  dama|:es,  see  Damages,  $  208. 
For   injuries   at  railroad   crossings,   see   Rail- 
roads, I  350. 
For  injuries  from  negligence,  see  Negligence,  § 

J.oU. 

For  injuries  to  passengers,  see  Carriers,  S  347. 
For  injuries  to  servants,  see  Master  and  Serv- 
ant, |§  285-289. 

Vn.  INSTRtTCTIONS  TO  JURY. 

In  action  for  breach  of  contract,  see  Contracts, 

$  353. 
In  criminal  prosecutions,  see  Criminal  Law,  § 

789. 

(A)  Province   of  Conrt  and  Jury   In   Gen- 
eral. 

In  criminal  prosecutions,  see  Criminal  Law,  §§ 
761-763,  764. 

(F)  Objections  and  Exceptions. 

§  273.  Exceptions  to  instructions  reserved 
after    the    jury    retired    cannot    be    reviewed,. 
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though  the  adversary  assents.— Mann  v.  Demp- 
ster, 110. 

UL  VERDICT. 

Setting  aside  verdict,  see  New  Trial. 

XI.  WAIVER  AND  CORRECTION  OF 
IRREGUI.ARITIE8  AND  ERRORS. 

Error  waived  in  appellate  court,  see  Appeal 
and  Error,  {  1078. 

Heview  in  appellate  court  as  dependent  on  prej- 
udicial nature  of  error,  see  Appeal  and  Error, 
§  1033. 

Review  in  appellate  court  as  dependent  on  pres- 
entation of  questions  in  lower  court,  see  Ap- 
peal and  Error,  §§  16&-273. 

S  410.  Denial  of  a  motion  for  nonsuit  at  the 
close  of  plaintiffs  evidence  is  waived  by  defend- 
ant introducing  its  evidence.— Coeur  d'AIene 
Lumber  Co.  v.  Goodwin,  413. 


TRIBUNALS. 


See  Courts. 


TROVER  AND  CONVERSION. 

See  E^mbezzlement. 

TRUST  DEEDS. 

See  Chattel  Mortgages;    Mortgages. 


TRUSTEES. 


See  Trusts. 


TRUSTS. 

Trust  deeds,  see  Chattel  Mortgages ;   Mortgages. 

Vn.   ESTABIilSHBCENT   AND   EN. 
FORCEBIENT   OF  TRUST. 

<A)   Rlffhts  of  Cestui  Que  Trust  as  a^Alnst 
Trustee. 

§  340.  Though  a  demand  may  be  founded  on 
a  breach  of  trust,  the  entire  estate  of  a  recre- 
ant trustee  is  not  thereby  necessarily  impressed 
with  a   trust.— Burgoyne   v.   McKillip,  590. 

(B)  RIffht  to  Follow  Trust  Property  or 
Proceeds  Tl&ereof. 

$  358.  Where  a  trustee  draws  money  belong- 
ing to  cestuis  que  trust,  and  thereafter  makes  a 
deposit  to  the  same  account,  the  deposit  will  be 
applied  to  the  benefit  of  all  the  defrauded  ces- 
tuis que  trust  ratably.— In  re  T.  A.  Mclntyre 
&  Co.,  424. 

TUGS. 

See  Towage. 

Collision  between  tugs  or  tows  and  other  ves- 
sels, see  Collision,  f  G6. 

UNDERTAKINGS. 

See  Bonds. 

UNDERWRITERS. 

See  Insurance. 


UNITED  STATES. 

Courts,  see  Courts,  $§  274-407. 
Customs  duties,  see  Customs  Duties. 
Jurisdiction  of  federal  courts  in  cases  arising 

under  laws  of   United  States,  see  Courts,  } 

285. 
Post  office,  see  Post  Office. 
Public  lands,  see  Public  Lands,  {{  31-110. 

I.  OOVEBimEMT   AHB   OFFICERS. 

Land  officers  in  general,  see  Public  I^nds,  J{ 
97,98. 

H.   PROPERTY,  CONTRACTS,  AND 
IXABHiITIES. 

Water  rights  in  public  lands,  see  Waters  and 
Water  Courses.  §§  2-21. 

USURY. 

I.  USURIOUS   CONTRACTS  AND 
TRANSACTIONS. 

(B)   Rlvhts  and  Remedies  of  Parties. 

$  115.  On  an  issue  as  to  the  validity  of  a 
written  contract  attacked  as  usurious,  evidence 
of  the  antecedent  conversation  between  the  par- 
ties was  not  objectionable  as  contradicting^  the 
written  instrument— In  re  Straschnow,  1G7. 

VACATION. 

Of  verdict,  see  New  Trial. 

VENDOR  AND  PURCHASER. 

Purchasers  pending  suit,  see  Lis  Pendens,  {  24. 

Sales  hp  or  to  particular  cla9»e9  of  perionM, 
Mortgagors,  see  Mortgages,  f  281. 
Trustees    in    bankruptcy,   see    Bankruptcy,    H 

263-209. 

Sales  of  particular  species  of,  or  estates  or 
interests  in,  property. 
Mortgaged  property,  see  Mortgages,  H  2S1,  526. 
Personal  property  in  general,  see  Sales. 

Sales  on  judicial  or  other  proceedings. 
See  Bankruptcy,  §$  263-269. 
Foreclosure  of  mortgages,  see  Mortgages.  {  526. 
Land  of  insane  person  under  order  of  court,  see 
Insane  Persons,  §  71. 

V.   RIGHTS   AND  LIABILITIES   OF 
PARTIES. 

Purchasers   of   mortgaged    property,   see    Mort- 

gSRWi,  I  281. 
Purchasers  pending  suit,  see  IJs  Pendens,  {  24. 

(C)  noma  Fide  Parcliasers. 

S  220.  Elements  of  a  ''bona  fide  purchase** 
stated.— Houston  Oil  Co.  of  Texas  v.  Wilhelm. 
CIS. 

§  229.  Any  fact  sufficient  to  put  a  purchaser 
of  laud  on  inquiry  is  notice.— Rexford  v.  Bruns- 
wick-Balke-Collender  Co.,  210. 

I  229.  Evidence  held  sufficient  to  sustain 
the   finding  of  a   master  that   defendants   pur- 
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chased  land  under  such  circumstaDces  as  to  put 
them  on  inquiry  and  deprive  them  of  protection 
as  bona  fide  purchasers  against  the  superior 
title  of  complainant.— Houston  Oil  Co.  of  Tex- 
as V.  Wilbelm,  618. 

{  231.  Under  the  North  Carolina  law,  the 
record  of  a  deed  is  notice  to  a  subsequent  pur- 
chaser from  the  same  grantor.— Rexford  v. 
Brunswick-Balke-Collender  Co.,  210. 

I  231.  In  the  absence  of  a  statute  to  the 
contrary,  the  record  of  a  deed  continues  to  be 
constructive  notice  notwithstanding  its  destruc- 
tion.—Houston  Oil  Co.  of  Texas  v.  Wilhelm, 
618. 

I  233.  Rev.  St.  Tex.  1895,  art.  4600,  which 
provides  for  the  re-recording  within  four  years 
of  deeds,  the  record  of  which  has  been  destroy- 
ed in  order  to  make  the  record  effective  against 
a  subsequent  bona  fide  purchaser,  does  not  de- 
prive a  grantee  of  title  in  favor  of  such  a  pur* 
chaser  where  the  record  was  destroyed  and  his 
deed  was  not  again  recorded  within  four  years, 
when  the  original  deed  was  lost,  and  not  found 
until  after  that  time.— Houston  Oil  Co.  of  Tex- 
as v.  Wilhelm,  6ia 

VERDICT. 

Review  in  ciTil  cases,  see  Appeal  and  Error, 

$  1004. 
Setting  aside,  see  New  Trial. 

VESSELS. 

See  Admiralty;  Maritime  Liens;  Shipping; 
Towage. 

VICE  PRINCIPALS. 

Liability  of  master  for  injuries  to  senunt  from 
acts  or  omissions  of  vice  principal,  see  Mas- 
ter and  Servant,  {  190. 

VILLAGES. 

See  Municipal  Corporations. 

WAIVER. 

See  Estoppel. 

Errors  Waived  in  appellate  court,  see  Appeal 
and  Error,  §  1078. 

Waiver  of  crime  to  assert  claim  against  bank- 
rupt's estate,  see  Bankruptcy,  §  314. 

Of   oljections   to  particular  aotM^  initrumenti, 

or  proceedingM, 
Irregularities  and  errors  at  trial  in  general,  see 
Trial,  i  419. 

Of  rights  or  remedies. 
Demurrer,  see  Pleading,  $  212. 
Exemption,  by  bankrupt,  see  Bankniptcy,  I  399. 
Tort  for  action  on  contract,  see  Action,  §  28. 

WARNING. 

Precautions  against  injuries  to  servants,  see 
Master  and  Servant,  |  154. 


WARRANT. 

Arrest  without  warrant,  see  Arrest,  §  63. 

WATERS  AND  WATER  COURSES. 

See  Drains;    Navigable  Waters. 
Construction  of  ditches,  culverts,  bridges,  and 
courses  by  railroads,  see  Railroads,  |  108. 

I.  APPROPRIATION    OF    RIGHTS    IN 
PUBLIC   LANDS. 

f  2.  The  doctrine  of  appropriation  was 
adopted  by  Colorado  first  as  a  territory  and 
theu  as  a  state,  and  her  choice  was  sanctioned 
by  Congress,  so  far  as  the  public  lands  were 
concerned. — Snyder  v.  Colorado  Gold  Dredging 
Co.,  130. 

S  9.  What  constitutes  valid  appropriation  of 
water  to  beneficial  uses  held  a  question  of  local 
law.— Snyder  v.  Colorado  Gold  Dredging  Co., 
130. 

$  9.  Conveyances  by  the  United  States  of 
public  lands  on  nonnavigable  streams  and 
lakes  have  effect  as  to  the  question  of  riparian 
proprietorship  according  to  the  laws  of  the  state 
in  which  they  are  situated. — Snyder  y.  Colorado 
Gold  Dredging  Co.,  13(5. 

S  9.  In  Colorado,  a  conveyance  of  riparian 
land  does  not  carry  any  right  to  the  unappro- 
priated waters  of  the  stream.— Snyder  v.  Colo- 
rado Gold  Dredging  Co..  136. 

$  15.  Location  of  gold  placer  claim  does  not 
operate  as  appropriation  of  water  to  beneficial 
uses.— Snyder  v.  Colorado  Gold  Dredging  Co., 
130. 

§  21.  Water  rights  and  ditch  rights  acquired 
on  public  lands  held  not  affected  by  disposition 
of  the  lands  under  the  public  land  laws.— Sny- 
der V.  Colorado  Gold  Dredging  Co.,  136. 

II.   NATURAL  WATER   COURSES. 

(A)   Riparian  Rights  la  General. 

S  34.  Doctrine  of  appropriation,  and  not  the 
common-law  doctrine  of  riparian  rights,  obtains 
in  Colorado. — Snyder  v.  Colorado  Gold  Dredg- 
ing Co.,  136. 

§  38.  Under  the  law  of  Iowa  as  established 
by  decision,  if  surface  water  in  fact  uniformly 
flows  off  over  a  given  course,  having  reason- 
able limits  as  to  width,  the  line  of  its  flow 
constitutes  a  water  course.— Chicago.  B.  &  Q. 
R.  Co.  V.  Board  of  Sup'rs  of  Appanoose  Coun- 
ty, Iowa,  573. 

VL  APPROPRIATION  AND   PRE- 
SCRIPTION. 

§  144%.  Increased  appropriation  of  water 
effected  through  the  wrongful  enlargement  of 
ditch  is  invalid.— Snyder  v.  Colorado  Gold 
Dredging  Co..  136. 

{  144%.  Easement  for  a  ditch  does  not  give 
right  to  alter  or  enlarge  the  same.— Snyder  v. 
Colorado  Gold  Dredging  Co.,  136. 

I  144%.  Right  to  appropriate  waters  of  a 
stream  does  not  give  the  right  of  way  for  a 
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ditch  to  a  private  landowner.— Snyder  v.  Colo- 
ludo  Gold  Dredging  Co.,  136. 

WAYS. 

PubUc  ways,  see  Municipal  Corporations,  §  705. 

WIDOWS. 

Dower,  see  Dower. 

WILLS. 

Validity,  construction,  and  execution  of  trusts 
in  general,  see  Trusts. 

WITNESSES. 

See  Evidence;   Perjury. 

Comments  of  trial  judge  on  evidence  or  witness- 
es, see  Criminal  Law,  {  656. 

Inducing  witness  to  flee  to  prevent  giving  testi- 
mony before  grand  jury  as  obstructing  jus- 
tice, see  Obstructing  Justice,  |  4. 

In   proceedings  for  naturalization,  see  Aliens, 

Testimony  of  accomplices,  see  Criminal  Law,  { 
510. 

IV.  OREDIBIUTT.    IMPEACHMEIIT, 

COKTRADIOTIOlf,  AHD  OOB- 

BOBOBATXOK. 

(B)  ContradlotloB  and  Corroboration  of 
llV^iti 


Corroboration  of  testimony  of  accomplices,  see 
Criminal  Law,  §  510. 

WORDS  AND  PHRASES. 

"Appropriation.**— Snyder     v.     Colorado    (Jold 

Dredging  Co.,  136. 
"Bona    fide    purchase.*'— Houston    Oil    Co.    of 

Texas  v.  Wilhelm,  6ia 
"By-laws.**— Hayes  v.  Canada,  Atlautic  &  Plant 

S.  S.  Co.,  271. 
"Calcium    carbide.** — Union    Carbide    Co.    v. 

American  Carbide  Co.,  522. 
"Concealed.** — In  re  James,  224. 
"Continuing."— Pioneer  Lace  Mfg.  Co.  v.  Dodd, 

586. 
"Craft!**— Herr  v.  Tweedie  Trading  Co.,  231. 
"Creditors.**— In  re  Schmidt,  107. 
"Express  malice.**— Mann  v.  Dempster,  110. 
"Fixed  liability.*'— In  re  Roth  &  Appel,  649. 
"Full  powers.  —Hayes  v,  Canada,  Atlantic  & 

Plant  S.  S.  Co.,  271. 
"Inevitable    accident.** — The    £}dmund    Moran, 

552. 


I 


"Judicial  sales."— Rexford  v.  Brunswick-Balke. 

Collender  Co.,  210. 
"Jurisdiction.**— Rexford    v.    Brunswick-Balke- 

Collender  Co.,  210. 
"Primarily.**— Lewis  Pub.  Co.  v.  Wyman^  453, 
"Rent.**— In  re  Both  &  Appel,  649. 
"Superintendence.**— Pennsylvania  Steel  Co.  T. 

Lakkonen,  513. 
**Ton.*'— Herr  v.  Tweedie  Trading  Co.,  231. 
"Voidable  preference.**— In  re  Reese-Hammond 

Fire  Bnck  Co.,  371. 
"Water  course.'*— Chicago,   B.  &  Q.  B.  Co.  v. 

Board  of  Sup*i8  of  Appanoose  County,  Iowa, 

573. 

WORK  AND  LABOR. 

See  Master  and  Servant  j 

Liens  on  real  property  for  work  and  materials,  | 

see  Mechanics*  Liens.  | 

§  12.    Where  a  builder  was  to  be  paid  only 
on  an  architect*s  certificates,  which  were  refus-  i 
ed,   he  could   recover  the  reasonable  value  of 
the  work  on  a  quantum  meruit  under  the  com-  ' 
mon  counts  if  the  work  had  been  accepted  by 
the  owner.— Oope  v.  Beaumont,  292. 

WRITING. 

Best  and  eecondary  evidence,  see  E}vidence,  | 
178. 

Documentary  evidence,  see  Evidence,  |  355. 

Necessity  and  sufficiency  to  constitute  mortgage, 
see  Chattel  Mortgages,  {  50. 

Parol  or  other  extnnsic  evidence  affecting  writ- 
ings, see  Evidence,  ||  417-460. 

WRITS. 

Of  error,  see  Appeal  and  Error. 

WRITTEN  INSTRUMENTS. 

Best  and  secondary  evidence,  see  Criminal  Law, 

§  400;    Evidence,  |  17a 
Documentary  evidence,  see  Evidence,  8  355. 
Parol  or  other  extrinsic  evidence,  see  Evidence, 

g§  417-460. 

Particular  cUuseM  of  tMtrutnenU. 
See  Bonds;  Chattel  Mortgages ;  Indictment  and 

Information ;    Insurance ;   Mortgages. 
Checks,  see  Banks  and  Banking,  H  13^151. 
Contracts  in  general,  see  Contracts. 
Patents  for  public  lands,  see  Public  Lands,  f 

110. 

WRONGFUL  DEATH. 

See  Death,  if  58-99. 


Topics  ft  section  (f )  NUMBERS  in  this  Index  ft  Dec.  ft  Am.  Dig.  Key  No.  Series,  ft  Reporter  Indexes  agree 


was*  ruBLUHDre  oo.,  nuaraBs,  st.  paul,  voni. 


c 


/'>  <'■   ' 


^  -^^  ,^ 


Digitized  by  CjOOQ  IC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


